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A dispute regarding an unfair labour practise must amount to a dispute of right. These entail disputes about existing rights. In contrast “dispute of interest” concern the creation of new rights. The latter must be resolved by way of industrial action and not by court. An employee may be unhappy about something in the workplace but not suffienclty so to resign. For example, if an employee is not promoted, or an employer discontinues a cell phone allowance. Even though termination of the contract of employment is not yet on the table, section 186 of the LRA may provide protection for employees based on unfair practises committed by employers. 
THE LRA
The LRA gives content to the right to fair labour practices guaranteed in the Constitution. It protects employees against unfair labour practices by employers within the employment relationship. Remember the constitution guarantees “everyone” a right to “fair labour practices” One might want to infer that an infringement of this right will amount to unfair labour practise. This is not necessarily so. 
The differences between these two concepts are illustrated below 
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Section 185 )b) provides that:
“Every employee has the right not to be… subject to an unfair labour practice”
Section 186 (2) gives content to the concept of unfair labour practice by describing a number of practices as follows:
“unfair labour practice” means any unfair act or omission that arises between an employer and an employee involving – 
(a) Unfair conduct by the employer relating to the promotion, demotion, probation (excluding disputes about dismissals for a reason relating to probation) training of an employee or relating to the provision of benefits to an employee
(b) The unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of any employee
(c) A failure or refusal by an employer to reinstate or re-employ a former employee in terms of any agreement
(d) An occupational detriment, other than dismissal, in contravention of the Protected Disclosure Act… on account of the employee having made a protected disclosure defined in that Act.
The right not to be subjected to unfair labour practice has had a large impact on the development of labour law in SA. It has led to changes in employer practice and policies, and has effectively curbed managerial prerogative in various respects such as promotions, suspension and probation. 
The definition of UNFAIR LABOUR PRACTICE in the LRA refers to employers and employees ONLY. This means that unfair labour practice can, in terms of the LRA, be committed only within the ambit of an employment relationship.
LISTED UNFAIR LABOUR PRACTICES 
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROMOTION 
In general, promotion falls within the managerial prerogative. The employer may therefore promote the most suitable candidate (after a fair process has been followed) an employee does not have any legal entitlement to be promoted to a higher post, although circumstances may sometimes show that an employee has a reasonable expectation regarding promotion. Such an expectation could have been due to an assurance by the employer that the employee will be promoted. 
The employer is required to act fairly, both procedurally and substantively, in a decision to promote or not promote a particular employee. A decision not to promote an employee is reviewable if the employer cannot justify its decision, or if the decision proves to be seriously flawed. 
It is important to note that the court will intervene in disputes about promotion only if the employer acted in bad faith. Generally speaking, for an allegation of unfair labour practise regarding promotion to succeed, it must be shown that:
· The employer exercised its discretion capriciously 
· The reasons provided cannot be substantiated
· The decision was taken on a wrong principle 
· The decision was taken in biased manner
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO DEMOTION 
Demotion means that an employee:
· Is transferred to a lower level
· Receives less remuneration
· Loses benefits
· Experiences a loss in status
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Demotion can also take place in the context of restructuring or merging of organisations. This would then be based on operational reasons (or even incapacity) this is allowed as long as such action is taken in accordance with fair procedures. The employer has to consider the best possible option to avoid dismissing employees; therefore demotion can be an option avoiding dismissal.
Demotion could be fair as a disciplinary penalty, if it is based on a valid reason (for example, as an alternative to the dismissal of an employee found guilty of misconduct) and if it is done in accordance with a fair procedure (for example, a disciplinary hearing was held)
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROBATION
The   the appointment. From the provision of the Code: Dismissal, dealing with probation, one can infer that the failure by the employer to adhere thereto will amount to unfair conduct with regard to probation. The code sets the requirements for fair probationary period as follows:
· The period should be determined in advance
· The period should be of a reasonable duration, determined with reference to “
· The nature of the job
· The time it would take to determine the employees suitability for continued employment
In order to prevent misuse of the probationary period by employers, the Code: Dismissal provides that probation should not be used for the wrong purpose, for example, or deprive employees of the status of permanent employment, or to dismiss probationers at the conclusion of the probationary period and replace them with newly hired employees.
In terms of the Code: Dismissal the employer is allowed, at the end of the probationary period, to:
· Extend the probationary period to enable the employee to improve his performance
· Dismiss the employee
· Confirm the appointment of the employee
The probationary period may, however, be extended only if it is justified. This would, for example, be where the job requirement are such that an extended probationary period is required to determine whether the employee is suitable for the job.
Before extension of the probationary period or dismissal of the probationary employee, he must be invited to make representation, which the employer must consider. During this process the employee may be represented by a union representative or fellow employee.
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THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO TRAINING
If the employer acts unfairly towards the employee as far as the provision of training is concerned, it will amount to unfair labour practice. Training is important if it is necessary for the advancement of the employee and if the employer has an established practise of training employees. In the former case
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THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO PROVISION OF BENEFITS
A common type of unfair labour practice relates to the provision of benefits, and particularly, the meaning of benefits. The LRA does not provide a definition of benefits and the interpretation given to the term by the courts and arbitrators are quite narrow. Remember that a dispute regarding an unfair labour practise must amount to a dispute of right in order to qualify as an unfair labour practise. Dispute amount remuneration are regarded as interest disputes, in other words,  a right has not yet been created. Interest disputes must be resolved by way of industrial action and cannot be resolved by the court
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A debate has ensued about the correct interpretation of benefit. For example, in some instances transport allowances and provident funds have been regarded as benefits, and at other times as not. 
Considering the nature of modern-day salary packages, it is difficult to separate benefits from remuneration, and these difficulties will stay with us until such time as the unfair labour practice concept has been reviewed by the legislature
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO SUSPENSION OR ANY OTHER DISCIPLINARY ACTION SHORT OF DISMISSAL
Two types of suspension are found in practice. The first type is suspension pending an inquiry – precautionary suspension. The second type is imposed as a sanction for misconduct following disciplinary action, - punitive suspension.
A. PRECAUTIONARY SUSPENSION 
Precautionary suspension could be implemented to allow an employer to investigate the alleged misconduct of an employee, and to decide whether disciplinary action should be taken against the employee. Suspension, as a rule, is with pay unless the employee agrees to suspension without pay, or a law or collective agreement authorises unpaid suspension
The decision whether or not to implement a precautionary suspension will depend largely on the circumstances of the alleged misconduct. An employee should not be suspended unless:
· There is prima facie reason to believe that the employee has committed serious misconduct
· There is some objectively justifiable reason for excluding the employee from the workplace.
Suspension has a detrimental impact on the affected employee and may prejudice his reputation, advancement, job security, and fulfilment. Suspension must therefore be based on substantively valid reasons, and fair procedures must be followed before such suspensions are implemented. Unless the circumstances dictate otherwise, employees must be offered the opportunity to be heard before being placed on suspension. 
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B. PUNTITIVE SUSPENSION
Fair suspension without pay could be an alternative to a sanction of dismissal in an attempt to correct the behaviour of the employee. 
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C. Any unfair disciplinary action short of dismissal by an employer against an employee could amount to unfair labour practice. Warnings and transfers are examples of disciplinary action short of dismissals. Unfair conduct by the employer in this regard, would, be where the employer transfers the employee to another province without reason or process. 
THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO A REFUSAL TO REINSTATE OT RE-EMPLOYEE IN TERMS OF ANY AGREEMENT
Former employees are protected against refusal by the employer to reinstate or re-employ them in terms of any agreement. An example would be where the employer refuses to re-employ a retrenched (ex) employee where a vacancy arises and, it was agreed (in a collective agreement or a settlement agreement) to recall and consider the former employee, for such a position.

THE UNFAIR CONDUCT OF THE EMPLOYER RELATING TO AN EMPOYEE SUFFERING AN OCCUPATIONAL DETRIMENT ON ACCOUNT OF PROTECTED DISCLOSURE (WHISTLE-BLOWING)
Requirements
If an employee suffers an occupational detriment (other than dismissal) in contravention of the PDA, because he made a protected disclosure in terms of that Act, such occupational detriment will amount to unfair labour practise. This act regulates the disclosure by employees of info in suspected criminal and other improper conduct by employers (and co-employees_ and provides remedies in this regard. The PDA aims to promote a culture of openness and accountability without fear of reprisal. 
Three requirements have to be met for an employee to establish unfair labour practice based in occupational detriment:
· The employee must have made a protected disclosure
· The employer must have taken some retaliating action against the employee which amounts to the employee suffering from an occupational detriment
· The detriment suffered must be on account of (in terms of the LRA) or partly on account of (in terms of the PDA) the making of the protected discloser. This implies a causal link between the disclose and the retaliation action by the employer 
Meaning of occupational detriment and protected disclosure
It is necessary to understand the meaning of two key concepts with regard to whistle blowing and unfair labour practise, and they are:
· The meaning of occupational detriment
· The meaning of protected disclosure
Occupational detriment 
Occupational detriment is the subjection of an employee to any of the following as a result of whistle blowing:
· Any disciplinary action
· Dismissal, suspension, demotion, harassment or intimidation
· Being transferred against will
· Refusal of transfer or promotion
· Subjection to a term of employment
· Subjection to a term of retirement which is altered or kept altered to the employees; disadvantage
· Refusal of a reference or being provided with adverse reference
· Denial of appointment to any position or office
· Being threatened with any of these actions
· Being otherwise adversely affected in respect of employment, employment opportunities and work security. 
Protected Disclosure
The PDA distinguished between a protected discloser and a general protected discloser. The latter covers a wider range of disclosures including disclosers to the media. The general principles of these two concepts overlap to some extent, but only the former is discussed below.
A protected discloses is the disclosure of info to specific person or bodies such as legal advisors, employers, members of cabinet, the public protector or the auditor-general. It is important that info must be disclosed: suspicion, rumours and personal opinion do not constitute info
The employee must make the disclosure:
· In good faith
· Reasonably believe
· That the info disclosed is substantially true 
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RESOLUTION OF UNFAIR LABOUR PRACTICE DISPUTES
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The con-arb process is a single expedited process in which the matter is arbitrated immediately after a certificate of non-resolution is issued. 
An arbitrator may determine the unfair labour practice dispute referred to him on terms that he deems reasonable, including an order for reinstatement, re-employment or compensation of not more than equivalent of 12 months remuneration
Arbitrators and commissioners have wide powers to grant relief to employees. These include decelatory orders, protective promotion, remitting the matter back to the employer for reconsideration and reinstatement to a previous position
The LRA does not expressly place the onus of proof in unfair labour practice disputes on any party, however the employee who alleges an unfair labour practice must prove all the allegations, after which the employer will be given the opportunity to show that the conduct was not unfair 
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