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Section A:
Question 1:
The transaction is in fact the selling of the greater part of the MNOPLtd's assets,			(1½)
since the book value of the assets that will be sold (R3.5 million) is more than 50% of the book value of the total assets (R6 million).			(1½)

MNOPLtd’sMOI must providefor such transaction.	
In terms of section 112, ABC Ltd may not dispose of all or the greater part of its assets unless the disposal has been approved by a special resolution of its shareholders; and			(1½)

Section 112 also provides that the notice convening the meeting of shareholders for considering the specialresolution must be delivered within the prescribed time and in the prescribed manner to each shareholder of MNOP Ltd. (10)

Each such notice must be accompanied by:
· a written summary of the precise terms of the transaction to be considered at the meeting; and	
· reference to the provisions of section 115 (the specific authority required); and	
· reference to section 164 (indicating the shareholders' rights, should the special resolution be passed, but where there are dissenting shareholders, which is not the case here).	
Any part of the assets of a company to be disposed of, as contemplated in section 112, must be fairly valued, as calculated in the prescribed manner, as at the date of the proposal, in accordance with the financial reporting standards.(10)

(20 Marks)

Question 2:
				(1½)
Declaring of a Dividend 
In terms of section 46, MNOP Ltd must not make any proposed distribution unless …
(a)	The distribution
· is pursuant to an existing legal obligation of MNOP Ltd,or a court order; or
· the board of MNOP Ltd, by resolution, has authorised the distribution;	
(b)	It reasonably appears that MNOP Ltd will satisfy the solvency and liquidity test immediately after completing the proposed distribution; and			
(c)The board of MNOP Ltd, by resolution, has acknowledged that it has applied the solvency and liquidity test, and reasonably concluded that the company will satisfy the solvency and liquidity test immediately after completing the proposed distribution.		(10)
MNOP Ltd does notsatisfy the solvency requirements after making the dividend distribution, because considering all reasonable foreseeable financial circumstances of ABC Ltd, the liabilities (R11 000 000) of MNOP Ltd fairly valued, exceed the assets (R6 000 000) of the company fairly valued.MNOP Ltdis not liquid, since the current liabilities (R5 000 000) exceed the current assets (R2 000 000).
Based on the information provided the dividend distribution will be illegal, since it does not satisfy the solvency and liquidity requirement, thereby constituting a breach of section 46 of the Companies Act.			
Any director of MNOP Ltd is liable to the extent set out in section 77(3)(e)(vi) if that director was present at the meeting when MNOP Ltd’s board approved a distribution and failed to vote against the distribution, despite knowing that the distribution was contrary to section 46 – which is the case here. The directors also did not apply their duties regarding the application of the solvency and liquidity test properly, otherwise the distribution would never have been approved. (10)
(20 marks)

Section B:
Question 3:
3.1 Profit companies  & Non-profit companies 

(The categories are included in Companies Act, Sec 8(1))
3. 2. 1 Profit company (1)
3.2.2 Profit company (1)
(Companies Act Sec 8(1))

3.3 Memorandum of Incorporation (MOI) Three or more persons. 
(Companies Act, Sec 13(1))

3.4.  A special resolution proposed
· by the board or 
· by shareholders holding at least 10% of the voting rights which may be exercised on
· such a resolution; and must be adopted at a shareholders meeting 
(Companies Act, Sec 16(1))
· The company’s MOI may provide different requirements for amendments. 
(Companies Act, Sec 16(2))

3.5. True. (Companies Act, Sec 35(1)) 

3.6.  False.  In terms of section 37(3)(a) of the Companies Act, every share issued by that company has associated with it an irrevocable right of the shareholder to vote on any proposal to amend the preferences, rights, limitations and other terms associated with that share. This is an unalterable provision of the Companies Act, i.e. it cannot be altered by the company’s MOI. 

3.7. Yes. (1)
An individual (natural person) will be related to a juristic person if the individual directly or indirectly controls the juristic person.(Companies Act, Sec 2(1)(b))

3.8.1 Yes. By consanguinity within two degrees. (1)
3.8.2 Yes. By affinity within two degrees. (1)
(Companies Act, Sec 2(1)(a)(ii))		
(20 marks)
Question 4:
4.1.
Smiley & Grouch may not be appointed. 
The company secretary, once appointed, becomes an officer of the company, and in terms of the Companies Act (Sec 90), an officer of the company is disqualified from being appointed as auditor. 

In terms of the Companies Act (Sec 87), a juristic person may be appointed company secretary provided that at least one person in the employment of that body corporate is permanently resident in the Republic, and has the requisite knowledge and experience. As The Management House (Pty) Ltd is "local" and offers financial services, it is likely to qualify for appointment. In addition, no employee/director of The Management House (Pty) Ltd must be disqualified from acting as a director of Pendex Ltd. 

Monty Els is unlikely to be appointable. Although he is resident, he has been production director and is therefore unlikely to have the requisite knowledge and experience, particularly the latter. (1)

Sevi Garcia may not be appointed, save with the permission of the Court.Although he is both resident and has the necessary expertise he is disqualified from appointment save with the permission of the Court as he is anunrehabilitated insolvent (Sec 69).Ajay Singh is eligible for appointment. He is resident and has the requisite knowledge and experience. His shareholding does not disqualify him. 
 (10marks)	
4.2.
This distribution would be regarded as a distribution to shareholders as defined in section 1 (i.e. a distribution to a shareholder made by virtue of that shareholder’s shareholding in the company.) 
According to the Companies Act (Sec 46), the payment will therefore only be permissible if
• any requirements in PendexLtd’s MOI relating to distributions are adhered to. 
• the board of Pendex Ltd has passed a resolution authorising the distribution, and 
• it reasonably appears that after the distribution, the company will satisfy the liquidity andsolvency test, and 
• the board’s resolution must state that the directors applied the liquidity and solvency testand reasonably concluded that the requirements of the test were satisfied. 

The fact that a small loss was made on the sale of the property does not affect the above requirements. The distribution is therefore permissible. 	
(10 marks)

4.3.
	
Implication 1:
· This loan is effectively a loan by the company, Pendex Ltd, to one of its directors and istherefore governed by the Companies Act (Sec 45). 
· Although the loan was made to Deco (Pty) Ltd, Deco (Pty) Ltd is a company controlled byAbdul Paruk, a director of Pendex Ltd. 
· In terms of section 2, a company will be "controlled" if the director owns more than 50% of the voting rights. 
· Abdul Paruk owns 65% of Deco (Pty) Ltd. 
· Deco (Pty) Ltd and Abdul Paruk are related parties. 
· In terms of the Companies Act (Sec 45), such a loan may not be made unless:
· Any requirements relating to financial assistance included in the MOI have been adheredto ; a special resolution relating to this specific transaction has been passed (within the lasttwo years). 
· Immediately after providing the loan, the board is satisfied that Pendex Ltd satisfies theliquidity/solvency test .
· The terms and conditions of the loan are fair. 
· Should the requirements of section 45 not have been satisfied, the directors will be liable toindemnify the company against any loss directly resulting from the invalidity of the loan. 
Implication 2:
· This contract (loan) is one in which a director (Abdul Paruk) has a personal financial interest and hence the requirements of the Companies Act (Sec 75) must be considered. (1)
· Section 75 requires that any director who has a personal financial interest in a contract entered into by the company of which he is a director, shall declare his interest and full particulars thereof before the matter is considered by the board. (1)
· Abdul Paruk has a direct and material interest in the contract with Deco (Pty) Ltd (he is the majority shareholder) and therefore is subject to this requirement. (1½)
· Therefore Abdul Paruk must
· disclose his 65% holding in Deco (Pty) Ltd 
· disclose to the meeting any material information he has relating to the matter, e.g. there may be relevant information about Deco (Pty) Ltd that Pendex should know 
· not take part in the conclusion of the matter (other than giving his observations/opinions prior to the board deliberations). 
· leave the meeting before deliberations on the matter start. 
· Abdul Paruk will be considered as part of the quorum but cannot vote and will not be counted as present in determining whether the resolution can be adopted. 
· This declaration should have been minuted and his interest entered in the register of director’s interest in contract. (1)
· If Abdul Paruk does not declare his interest, any interested party can apply to the court to have the contract declared valid. (1)
· If this is not successful, and the resolution is not ratified by an ordinary resolution of the shareholders, the contract is voidable at the option of Pendex Ltd.
(20 marks)
