[zRPz]AMOD v KHAN 1947 (2) SA 432 (N) 

·	An appeal brought under section 150 of Act 24 of 1936 is a full appeal, i.e. it is a retrial of the case, and the appellate tribunal is in exactly the same position as the Court below was, and the discretion which was imposed in the Judge sitting in the Court below, is now imposed on the appellate tribunal.
·	Where a debtor opposes a final order of. sequestration, and there is evidence on both sides, the case has to be decided on the balance of probabilities; and unless the applicant can satisfy the Court on the three points mentioned in section 12(1) of Act 24 of 1936, the Court is bound to dismiss the application. 
·	Even where the Court is so satisfied, it still has a discretion to grant or refuse a final order.
·	The object of the Legislature in amending the Insolvency Law in regard to proof necessary 'of advantage to creditors' discussed.
·	A nulla bona return provides adequate grounds for an inference that a sequestration will be to the advantage of creditors.
·	Where the facts were more than sufficient to prevent the Court from drawing such an inference in that the debtor had certain claims which could acquire a commercial value, and the application showed that the object by the creditor of obtaining a sequestration order was not to obtain the payment of his debt but for the purpose of preventing the debtor from obtaining payment of his claims against the creditor's son, the Court on appeal upheld the decision of a Lower Court, which had exercised its discretion in dismissing an application for compulsory sequestration.

·	[zCIz]
·	The respondent was employed by the appellant as a shop assistant in applicant's tea room 
·	When that employment ceased, the applicant owed him £271 10s. 0d. in respect of wages
·	In settlement he received a postdated cheque for £100 and ten promissory notes for £10 each
·	He sued the applicant upon this claim, limiting it to £200
·	The magistrate granted absolution from the instance with costs
·	He appealed the decision to this Court, and that the appeal was dismissed with costs, and the costs of the proceedings gave rise to the indebtedness which is the basis of the present application. 
·	He says that the cheque and the promissory notes were actually executed by one Cassim Ismail, who is the applicant's son, and who acted for the applicant in the running of the tea room business. 
·	He sued the said Cassim Ismail for £190 and interest, basing his action upon the cheque and nine of the promissory notes executed by Cassim Ismail, 
·	The remaining promissory note not then having become due, and he obtained judgment against the said Cassim Ismail with costs, in the magistrate's court
·	Cassim Ismail appealed the decision to this Court and that the appeal was dismissed with costs
·	The taxed costs in the magistrate's court were £53 19s. 3d., but that the costs of the appeal have not yet been taxed, and Cassim Ismail has, so far, paid nothing of the costs. 
·	The judgment in the appeal was given on the 10th of October, 1946, and on the same day this Court granted Cassim Ismail leave to appeal to the Appellate Division
·	Up to now, the respondent says, no copy of the record has been filed, so that Cassim Ismail's right to proceed lapsed in the ordinary way on the 9th or 10th of January, 1947. 
·	It is alleged on respondent's behalf that during the time that Cassim Ismail had a right to appeal under this Court's leave of the 10th of October, the respondent's right to enforce his judgment was suspended, with the result that until January the 10th respondent's right to enforce the judgment was in abeyance. 
·	On January the 14th, the present applicant obtained the order provisionally sequestrating the respondent's estate, and the affidavit upon which the application was based, bears to be dated 24th December, 1946. 
·	The application was ex parte, and the applicant's affidavit does not disclose or refer to the fact that the respondent is a creditor of the applicant's son, by judgment and otherwise, for an amount which, according to the respondent, very considerably exceeds respondent's indebtedness to the applicant, and includes a judgment against Cassim Ismail for £190.
·	The statement made in the affidavit of the respondent regarding his assets and liabilities is as follows:
	'I deny that I am insolvent, in that I have the following claims owing to me by petitioner's son;
	(a)	Judgment for £190 0s. 0d.
	(b)	Interest thereon at 6 per cent. per annum 'a tempore mora' limited to £25 0s. 0d.
	(c)	Dishonoured promissory note £10 0s. 0d.
	(d)	£53 19s. 3d. costs on case No. 7238/1945.
	(e)	Costs of appeal to Natal Provincial Division not yet taxed but which I estimate will be approximately £40 0s. 0d., which claims have not yet been satisfied in part or in whole.
	The only other debts I owe amount to approximately £15 0s. 0d. and these are in respect of small household accounts.'

Judgement

The court held that : 
·	When the nullabona returns were made, the respondent's assets had no commercial value whatever, for, except for the promissory note, they consisted of the judgment for £190 and the two judgments for costs, which were under appeal. The promissory note was virtually in like case because its efficacy also depended upon the decision of the Court of Appeal. 
·	When the appeal lapsed the position changed, and the assets immediately acquired a commercial value, the respondent was free to realise them or borrow money on them. 
·	It ceased when the appellant obtained the provisional order for sequestration and thereby prevented the respondent from recovering his claims from the respondent's son. 
·	The appellant's proper course was to re-issue the writs and attach the claims. 
·	This shows that the sequestration was not for the benefit of the creditors and the Court 
·	The appellant deliberately abused the process of the Court
-	he must have known all about the position between his son and the respondent, and 
-	he must have been aware that the provisional order of sequestration would prevent the respondent 	from recovering his claims from his son, and 
-	that a final order would put him, as the largest creditor, in a dominating position in the sequestration, 	and 
-	that he would be in a good position to obtain the appointment of a friendly trustee, and 
-	that he might be able to arrange in the end that the son would not have to pay the debts he owed to the 	respondent's estate. 
·	The appeal is dismissed.

