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INSOLVENCY:
CHAPTER 18:
COMPSITION:
A debtor who is in financial difficulty or whose estate has been provisionally sequestrated can avoid sequestration by entering into a compromise with his creditors.

There are 2 forms of compromises:

1) Common law compromise

2) Statutory compromise (S119)

Common law: the creditors may be in a better position, as they will get their dividend earlier than in sequestration and it may be higher due to the savings of sequestration costs.

For the debtor the advantage of a common law composition is that he is released from his debts without having to suffer the consequences of sequestration.

Statutory composition: it doesn’t depend on the participation of all the creditors – once the required majority of creditors have approved, the dissenting minority are bound.

Disadvantage: the sequestration order isn’t discharged and the debtor remains an unrehabilitated insolvent BUT can apply for early rehabilitation.

Common law compromise: 
after the provisional order of sequestration has been granted, the insolvent can enter into a written agreement with the creditors and the provisional trustee to pay the dividends on the claims, on condition he is released from his debts if any provisional sequestration order is discharged.

The agreement must be approved by all the creditors (Prinsloo v Van Zyl) because otherwise a dissenting creditor can still apply for compulsory sequestration.

The compromise is signed by each creditor.

S119 offer of composition

At any time after the 1st meeting of creditors, the insolvent can submit a written offer of composition.

If the trustee thinks that it might be accepted he must post/deliver a copy of the offer and his report to every proved creditor.

If the trustee thinks that the creditors won’t accept he must tell the insolvent that the offer is unacceptable and not send copies to the creditors.

The insolvent can then appeal to the master who can then direct the trustee to deliver copies to the creditors.

Where the trustee gives copies to the creditors, he must also give notice of a meeting to consider the offer.

Terms of the composition(
it may contain any terms the insolvent deems fit – including one where he is reinvested with his assets and should be released from further liability.

· Where the offer provides for the giving of security, the nature of the security should be specified fully.

· An offer of composition may not be accepted if it contains a condition that a creditor will receive a benefit, he wouldn’t have gotten had the estate been wound up in the normal way.

· A condition which makes the offer subject to the rehabilitation of the insolvent is of no effect – the court has that discretion.

Acceptance: to be a binding composition the offer must be accepted by the creditors whose vote’s amount to not less than ¾ in value and ¾ in the number of votes of all proved creditors and payment in terms of the composition is made/security for the payment is given.

Consequences of S119:

1) All the concurrent creditors are bound: if it’s accepted it’s binding on the insolvent and all creditors – it also binds all creditors who haven’t proved their claims.

2) Restoration of the property in the insolvent – the acceptance of the composition divests the trustee of the property and revests in the insolvent.

3) Restoration of the property in the solvent spouse
4) Trustee frames the account, administers the composition and reports to the creditors
5) Right to prompt rehabilitation

