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Insolvency:
Chapter 23:
Winding up of companies:
Winding up: procedure by which the companies assets are sold, its debts paid and any money left over is divided among the members according to their rights

Both insolvent and solvent companies may be wound up in certain circumstances.

After the winding up is complete the registrar records that the company has dissolved and publishes a notice to this effect.

Modes if winding up:

A company can be wound up in 2 ways:

1) By the court – initiated by an application to the court, usually brought by a creditor

2) A voluntary winding-up = either a creditors or members voluntary winding up – both are initiated by special resolution

The court may on application by a creditor, member to the master convert a voluntary winding up into a winding up by the court.

Where conversion takes place the court may confirm any of the steps already taken in the voluntary winding up.

Winding up by the court:

Jurisdiction of the court: the court which has jurisdiction in regard to winding up is the provincial or local division of the High Court having jurisdiction over the areas in which the company has its registered office or main place of business.

When the court can wind up a company:

S344: grounds on which the court can wind up a company:


1) Special resolution: the court can wind up a company if it has passed a special resolution to be wound up by the court – SR must be passed by a general meeting and registered with the registrar

2) Premature commencement of business: the court can wind up a company if it has commenced business before the registrar has certified that it’s entitled to do so. S174: no company having share capital may commence business until the registrar has issued a certificate entitling it to do so.

3) Failure to commence with or continue with business: the court can wind up a company if it hasn’t commenced business within a year from its incorporation or it has suspended business for a year

4) A public company has less than 7 members: court can wind up a public company if the number of its members has fallen below 7

5) Loss of capital: the court can wind up a company if 75% of its issued share capital has become lost or useless for its business

6) Inability to pay creditors: court can wind up a company if its unable to pay its debts – a company is deemed unable to pay its debts in the following cases:

· A creditor to hum the company is indebted for at least R100 has left a demand for payment at the companies registered office and the company has neglected for 3 weeks thereafter to pay, secure or compromise the claim to the satisfaction of the creditor

· A warrant of execution is issued on a judgment against the company, and has been returned by the sheriff with an endorsement that he didn’t find sufficient property to satisfy the judgment

· Its proved to the satisfaction of the court that the company is unable to pay its debts

7) Dissolution of an external company: court can wind up an external company if it has been dissolved in the country in which it was incorporated or has ceased to carry on business or is carrying on business for the purposes of winding up its affairs

8) Just and equitable: the court can wind up a company if it appears that it’s just and equitable that the company should be wound up. The courts have found it just and equitable to wind up a company in the following instances:

· Where the main object for which the company was formed isn’t possible of being attained

· Where the companies objects are illegal or the company was formed to defraud the people invited to subscribe for shares

· Where there is a justifiable lack of confidence in the conduct and management of the companies affairs

· Where the voting power in the board of directors or in the general meeting of the company is so divided between dissenting groups that the deadlock cant be resolved except by winding up the company.

· Where the company is a quasi partnership and circumstances exist which would be good grounds for dissolving a partnership

· Where the minority shareholders are oppressed by the controlling shareholders – the court can refuse a winding up order in this case, if their oppression can be removed with some other remedy
Parties who can apply

S346:

1) The company: the company itself can bring the application

2) One or more creditors: the application can be brought by one or more creditors, including prospective creditors

3) By one or more of the members: the application can be brought by one or more of the companies members or by someone appointed as executor, curator liquidator or guardian in respect of a member who is deceased, insolvent or under legal disability. BUT a member can’t apply unless he is registered as such in the registrar of members for at least 6 months before the date of the application.

Members have various ways of initiating a winding up of the company: 
a) members may resolve by special resolution to proceed with a member’s voluntary winding up of the company

b) Members can resolve by special resolution to proceed with a creditor’s voluntary winding up of the company

c) Members can resolve by special resolution that the company should apply to the court for a winding up order

4) Any or all of the above parties: the application can be brought jointly by some or all of the parties mentioned = company, creditors and members

5) The master: can apply to convert a voluntary winding up order into a winding up by the court

6) Provisional or final judicial manage: a provisional judicial manager can bring the application where the provisional order of judgment is discharged

Steps prior to application:

a) Security for costs: a party applying for the winding up must give sufficient security for the payment of all fees and charges necessary for the prosecution of all winding up procedures and of all costs of administering he company in the liquidation until the provisional liquidator has been appointed

b) Masters report: before presenting his application to the court, the applicant must serve a copy on the master

Powers of the court

The court can grant or dismiss any application for the winding up or adjourn the hearing conditionally or unconditionally or make any interim order which it may deem just.

The court can make a provisional winding up order and issues a rule nisi calling on all interested parties to show cause on the return date, why the court shouldn’t make an order placing the company in final liquidation.

Where the company disputes alleged facts in the creditors application, the court can make a provisional winding up order if it’s satisfied on the affidavits that the requirements for a winding up order has been established on a balance of probabilities.

On the return day the court can refer one or more disputed questions of fact to oral evidence or postpone the application pending the outcome of the trial action.

The court won’t grant a provisional winding up order if the company disputes its indebtedness to the creditor bona fide and on reasonable grounds - it doesn’t matter that the creditor has made out a case on a balance of probabilities – reason for refusing the order is that the application amounts to an abuse of the winding up procedure.

The procedure for winding up isn’t designed for the resolution of disputes as to the existence or non existence of a debt and the parties shouldn’t resort to the procedure as a means of putting pressure on a company to pay a debt which it disputes on reasonable grounds.

The court can’t refuse a winding up order merely because the company has no assets or because its assets have been mortgaged to their full value.

When the application is presented by the members of the company the court won’t make a winding up order if some other remedy is available.

Where the application is founded on the fact that the company commenced business before the registrar certified that it was entitled to do so – the court may instead of granting a winding up order, direct the company gets the certification from the registrar.

Voluntary winding up

A company may be wound up voluntarily if it’s adopted a special resolution to that effect and the resolution has been registered by the registrar.

The special resolution to winding up must state whether the winding up is a members or creditors’ voluntary winding up

Member’s voluntary winding up:

Can take place only if the company is able to pay its debts in full.

The resolution is void unless before registration of the resolution either:

· Security was given to the satisfaction of the master for payment of the debts of the company within 12 months of the commencement of the winding up or

· The master dispenses with security on the production of both an affidavit by the directors of the company that it has no debts and a certificate by the auditor to this effect

Creditor’s voluntary winding up:

May be resorted to where the company is unable to pay its debts – the procedure resembles winding up by the court in that meetings of creditors are held and the liquidator is subject to the direction of creditors who have proved their claims

Consequences of winding up

Commencement of winding up:

A winding up by the court is deemed to commence when the application is presented to the court – it’s presented to the court for these purposes when the papers are duly lodged with the registrar of the court.

If 2 or more applications are made, the winding up commences as soon as any of them are lodged with the registrar

Directors divested of powers and control:

Winding up like sequestration establishes a concursus creditorum, which is aimed at ensuring that the companies’ property is collected and distributed among the creditors in the prescribed order of preference.

From the moment winding up commences the following consequences ensue:

· The powers of the directors cease and the directors become functus officio

· The company property is deemed to be in the custody and under the control of the master until a provisional liquidator has been appointed

· The company may not continue with its business except that which may be necessary for its winding up

Subsequent unauthorized dispositions are void:

After winding up of the company has commenced:

· Any transfer of shares of the company without the liquidators permission is void and

· If the company id unable to pay its debts, every disposition of its property not sanctioned by the court is void

Stay of proceedings: 
once the winding up order is made or a special resolution for voluntary winding up is made all civil proceedings by or against the company are suspended until the appointment of the liquidator.

After commencement of the winding up, ant attachment or execution put in force against the assets of the company are void.

If a sale in execution took place before commencement of the winding up but hasn’t been completed the sheriff can’t give transfer to the buyer.

After the appointment of a liquidator civil proceedings against the company may continue or commence provided the litigant concerned within 4 weeks of the liquidators appointment, gives him at least 3 weeks notice in writing before continuing or commencing the proceedings

The liquidator

As soon as the winding up order is made in relation to the company – the master must appoint any suitable person as provisional trustee

Appointment:

The master must appoint as liquidator:

· In the case of members voluntary winding up a person nominated in the resolution lodged with the special resolution for the winding up

· In the case of a creditors voluntary winding up / winding up by the court the person nominated by the 1st meeting of creditors

People disqualified from being liquidator:

· Insolvent

· Person declared incapable of being appointed as a liquidator for dishonesty or abuse of his position

· Minor or someone under legal disability

· Person whose been removed from an office of trust or has been disqualified from being a director

· Body corporate

· Person who has at any time been convicted of theft, fraud forgery etc and has been sentenced to prison without the option of a fine or a fine exceeding R20

· Person who has by misrepresentation or reward, induced or attempted to induce anyone to vote for him as a liquidator

· Person who doesn’t reside in the Republic

· Person who has acted as director, officer or auditor of the company at anytime within 12 months before winding up

· An agent authorized to vote for or on behalf of a creditor

Removal of the liquidator from office:

Master can remove the liquidator if”:

· He wasn’t qualified for nomination or appointment

· He hasn’t performed his duties satisfactorily

· The liquidators estate has become insolvent or he has become mentally or physically incapable of acting as liquidator

· The majority in number and value f creditors requested the master in writing to remove the liquidator

· In the opinion of the master, the liquidator is no longer suitable to be he liquidator of the company

