INSOLVENCY:

CHAPTER 4:

THE LEGAL POSITION OF THE INSOLVENT:

· Sequestration of a debtor = reduction of status.

Contracting:

· The Act does not deprive debtor of contractual capacity generally and thus he keeps is capacity to make binding agreements, but to protect creditors the Act restricts his capacity to contract.

1. Prohibited contracts:

· Debtor is prohibited from making a contract which tries to dispose of any property in the insolvent estate.

· He may not, without written consent of trustee, enter into a contract which adversely affects or is likely to affect his estate, or ant contribution which he’s obliged to make towards his estate (eg. A portion of his salary).

· In Mervis Brothers, M sued H (an insolvent) for the amount of a debt incurred before sequestration. H promised that after sequestration he would pay the full amount of the debt to M, this is why M was suing H. The trustee hadn’t consented to this undertaking. Court held that the undertaking was likely to affect any contribution which H would be obliged to make if called upon to do so, and in the absence of the trustees consent was not binding. On appeal the court found that at the time of the contract, H was not obliged to make a contribution so the trustees consent was not necessary at that time and thus the undertaking by H was binding.

2. The effect of a contract which is not prohibited:

· Where the trustees consent is not necessary, or where it has been given, the contract is valid and binding between the parties.

· But according to De Polo, although the contract is binding, the insolvent may not enforce the performance in his favour unless the Act gives him the right to do so.
· If Act says nothing regarding it, the trustee is the proper person to enforce the claim. 

3. The effect of a prohibited contract:

· If insolvent enters into a contract which tries to dispose of estate property, the contract is VOIDABLE at option of trustee – not void.

· Position is same if insolvent contracts without getting trustee’s consent if required.

· If trustee chooses not to set aside the contract or stand by it without avoiding it, its binding on the parties. 

· If contract not needed trustees consent, or consent was given, remember that insolvent cant sue for performance unless the Act gives him the right to enforce for his own benefit.

· If trustee decides to set aside the contract, he can recover any performance rendered by insolvent, but must then give back to 3rd party what the insolvent received.

· Section 24(1) – protection to the 3rd party who contracts with insolvent ignorant of the fact that he is insolvent.

· If an insolvent tries to alienate something for valuable consideration and without the consent of the trustee, or the right to such a thing, which the insolvent acquired after the sequestration of his estate to a person who proves that he was unaware and had no reason to believe estate of insolvent was under sequestration  - the alienation is valid.

* this section only applies to new assets which came into insolvent estate after sequestration and NOT assets acquired by insolvent in exchange for or in replacement of, property in the estate at the time of sequestration. 
* in Wessels – the insolvent sold immovable property that formed part of the estate at the time of sequestration and received 2 promissory notes in part-payment of the purchase price. He then endorsed them (signed the back and transferred them) to a bona fide purchaser. Court held that the sale of the notes was not validated by s24(1) and was thus voidable at the option of the trustee.
* The section places the onus on the 3rd party to prove that, @ the time when he received the property, he was neither aware nor had any reason to suspect, that the debtor was insolvent.
     Earning a livelihood:

· He is allowed to follow any profession or occupation and make whatever contracts necessary for this purpose.
· But he may nit, without trustee’s consent in writing, carry on or be employed in any capacity or have any interest, direct or indirect, in the business of a trader who is a general dealer, or a manufacturer.

· “Trader” = person who carries on business in which property (movable or immovable) is sold or bought or manufactured for the purpose of sale or building operations. “Manufacturer” is not defined in the Act, but its been held that a milk depot selling only milk is not a general dealer.

    Instituting or defending legal proceedings:

· Proceedings which may be brought or defended personally by the insolvent: without trustees consent are divorce, a matter relating toa right which does not affect the insolvent estate like a right to receive maintenance from the insolvent, where the claim is to recover remuneration or reward for work done, where the claim is for a pension for work done, where the claim is for compensation for loss or damage he suffered due to defamation or personal injury or where the matter concerns a delict committed by him after the sequestration of his estate.

· He may litigate to ensure that his estate is properly administered.

· He may apply for an interdict to prohibit the trustee from selling assets if those sold have already yielded enough funds to meet all claims proved by creditors.

· He may sue the trustee for damages regarding loss incurred by trustee due to maladministration of the estate.

· An insolvent who brings an action in the Magistrate’s Court is obliged to give security for the costs if the defendant requires it. If he fails to give the required security, the defendant may apply for the action to be dismissed.

· In the High court the position is that if the action is one in respect of which the Act gives the insolvent the right to sue, like a claim for remuneration for work done, he cannot be required to give security for costs.

   Holding office:

· An unrehabilitated insolvent is disqualified from being a trustee of an insolvent estate, and if he’s one when estate sequestrated, he must vacate office.

· He is not capable of being a member of the National Assembly, National Council of Provinces or the Provincial Legislature.

· The insolvent cant, except with permission of the court, be a director of a company or take part in the management of a close corporation.
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