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·	Whilst the fact that an application for compulsory sequestration is a 'friendly sequestration' will not preclude the grant of a provisional sequestration order when the requirements of s 10(a ), (b ) and (c ) of the Insolvency Act 24 of 1936 are genuinely satisfied, the Court should scrutinise  D such applications with particular care in order to protect the interests of creditors. 
·	Where the application has been brought primarily for the relief of a harassed debtor, the interests of creditors are of secondary importance. 
·	This is not the object of the Insolvency Act, nor was it ever intended that the compulsory sequestration procedure thereunder should be used for the purpose of aiding or shielding harassed debtors. 
·	The more appropriate procedure for a debtor in such a position is  E the voluntary surrender of his estate in respect of which procedure ss 4 and 6(1) provide certain statutory safeguards. 
·	The Court should not readily encourage the avoidance of the statutory safeguards for creditors by sanctioning recourse to a friendly sequestration via the easy route of s 8(g ) of the Act, unless it is clear that the general body of creditors will benefit.
·	It is clear from the provisions of s 65F(3) of the Magistrates' Courts Act 32 of 1944 that a judgment debtor who can show that he is bona fide unable to pay a debt, which he has been ordered  F to pay in terms of s 65A of the Act, through lack of means is immune from imprisonment for contempt of court. 
·	The statute does not provide for civil imprisonment of a debtor for a failure to pay his debts per se. Committal to prison is only sanctioned in the event of the debtor's wilful refusal to obey the court's order and as a penalty for his contempt of court.


·	This is an application for a provisional order sequestrating the respondent's estate. 
·	It is what is known as a 'friendly sequestration'. 
·	The applicant is the respondent's mother. 
·	The act of insolvency  I relied on is respondent's plaintive notification to her in a letter that he is unable to repay to her a loan of R6 000, cannot raise any moneys to pay his debts and is
	'... hopelessly insolvent and desperate because several creditors have threatened to have me 	committed to gaol by issuing court process against me for the non-payment of these  J debts'.
·	 A Respondent is employed by her as a manager of a business in Woodstock which belongs to her and is called 'Mr Robot Video'. 
·	He earns a salary of about R900 per month, his exact income being dependent upon the amount of business generated. 
·	Respondent is married, has no assets at  B all and is in receipt of financial assistance from his wife's family
·	Respondent formerly ran a furniture business, Robot Furnishers, through a company, Robot Enterprises (Pty) Ltd, of which he is a director
·	He got into serious financial difficulties and stopped trading
·	From his conduct of Robot Furnishers, respondent became  C indebted to a number of his creditors as surety for the debts of his business. 
·	The applicant has prima facie established a  J liquidated claim entitling her to apply for the sequestration of respondent's estate and that respondent's letter to her constitutes an act of  A insolvency 
·	The first two requirements for the grant of a provisional order are therefore met.
·	The third requirement lead to difficulty in  B this matter
·	In the present case the pertinent facts are the following:
		(i)	It is clear that the respondent is not possessed of any assets whatsoever.
		(ii)	His salary of approximately R900 per month is insufficient to meet the current needs of his family,  F since he is being partially supported by his wife's family. Furthermore, he is at present unable from his monthly income to meet any commitments to creditors and faces applications for committal to prison, for failure to satisfy judgments in the magistrate's court, in proceedings under s 65A(1) of the Magistrates' Courts Act. There is accordingly no  G reasonable prospect that respondent would be able, even if freed from such commitments by a sequestration order, to contribute anything from his earnings for the benefit of the creditors. 
		(iii)	There is no suggestion here that respondent has engaged in transactions which require investigati
and may result in the discovery of assets which could be recovered  I for the benefit of the creditors. Had 	there been such a prospect there may well have been reason to believe that sequestration would 	redound to the benefit of the creditors. In such a case the Court will usually find that there is such reason 	to believe. There must, however, be a proper factual foundation laid in the application. 
	        (	iv)	The only funds which would become available for distribution amongst creditors is the paltry sum of  B about R1 000 from the amount of R2 500 which respondent's father-in-law is prepared to make available to creditors in the event of respondent's estate being placed under sequestration. If one excludes applicant's claim of R6 000, there are creditors amounting to R40 000, one of whom, the Trust Bank, has some security for its claim in the form of a  C cession of the debtors of Robot Furnishers. If, however, regard is had to the fact that the Receiver of Revenue is a creditor in respect of general sales tax and income tax for the amounts of R7 428 and R5 467 respectively, it would seem that concurrent creditors will not receive any benefit at all. In terms of s 99(1)(c C) of the Act any balance of the  D free residue remaining after defraying the costs of sequestration shall be applied in defraying the amount of any sales tax which was due by the insolvent immediately prior to sequestration. It follows that the Receiver of Revenue would 'scoop the pool', to use an apt colloquialism.  The preference created by s 101(a ) in regard to  E pre-sequestration income tax would not come into play, though if it did it would similarly exclude any benefit for concurrent creditors. The sequestration of respondent consequently holds naught for the comfort of the concurrent creditors. Indeed, sequestration will not on the aforegoing analysis benefit the general body of creditors taken as a whole.
·	 F This is a 'friendly sequestration'. 
·	The more appropriate procedure for a debtor in respondent's position is the  I voluntary surrender of his estate.
·	A judgment debtor who can  C show that he is bona fide unable to pay the debt through lack of means is immune from imprisonment for contempt. 


Judgement

The court held that
·	there is no reason to believe that it will be to the advantage of respondent's creditors if his estate is sequestrated
·	the application for sequestration must be refused.



