[bookmark: _GoBack]STUDY UNIT 3 – RESEARCH SKILLS
Primary sources: Common law, legislation, court cases and custom (authoritative value; law at any given time).
Secondary sources: Textbooks, journal articles and the Internet (persuasive in nature).
3.4 Finding primary sources
Primary sources are important because they are the law at any given moment. They have authoritative value which is more than pure persuasive value. Primary sources are common law, legislation, court cases and custom. 
3.4.1 Finding legislation
REMEMBER: Legislation includes the following: national legislation (Parliament), provincial legislation (Provincial legislatures) and local legislation (City Councils).
Legislation (an Act/a Statute) is published in the Government Gazette (see the example on the previous page). Certain publishers like Juta and Butterworths also publish legislation. The Butterworths publication is a loose-leaf publication which is updated frequently. The Juta publication, Juta’s Statutes of South Africa, is published annually. Volume 1 is the index to the legislation published for a particular year. As an example we will use the Butterworth index to help you with your search.
The index is divided into three sections:
· An alphabetical list of titles; - if you know the short title of an Act
· the subject list – if you don’t know what legislation is relevant to your research
· the chronological list of acts – if you know the number and year of publication of an Act
If you know the short title of an Act you may look for it in the title section (See the example).
If you do not know what legislation is relevant to your research you may look in the subject section. 
If you know the number and year of publication of the act you could use the chronological list for the relevant legislation. In this chronological section acts are arranged according to their number per year (see the following example).
You can also find legislation electronically. If you have access to JUTASTAT (JUTASTAT is an electronic  database available from the publisher, Juta) you can type in key words and the relevant legislation will appear on the screen. Always remember to make sure that the legislation you refer to has not been repealed or that the position did not change by way of an amendment. Usually Acts become effective with publication in the Government Gazette but sometimes there might be an article in the Act indicating when the Act will be enforced. Page through the Act as the last article might say when the Act will become effective by proclamation through the state president in a Government Gazette. The Butterworth’s publication, Is it in force?, may also be used to check whether legislation is in force.
3.4.2 Finding court cases
When you do research as above it is not sufficient reading only the Act. You will have to find out whether there are court cases in which the courts interpreted the Act. It is therefore very important to know where to look for relevant court cases. You may follow the following process:
· If you have the reference to the case: Kriel v Hochstetter House (Edms) Bpk 1988 SA 220, you will find the case in volume (1) of 1988, of the South African Law Reports on page 220.
· If you have the name of one of the parties or both you can find the case reference by consulting the indexes to the court cases, for example: the Index to the Southern African Law Reports 1828–1946, and Noter-up; Butterworth’s Consolidated Index and Noter-up to the South African Law Reports and Juta’s Index and Annotations to the South African Law Reports. In the ‘‘Cases Reported’’ (Butterworth) or the ‘‘Table of Cases’’ (Juta) which form part of these indexes you will find a list of reported cases.
· If you have no reference information but you want to find out whether there is any court case on a specific topic or if there is a court case based on a certain Act you should also consult the indexes. It contains subject as well as legislation indexes.

1. Index to the Southern African Law Reports 1828–1946, and Noter-up
2. Butterworth’s Consolidated Index and Noter-up to the South African Law Reports
3. Juta’s Index and Annotations to the South African Law Reports. 
3.4.3 Finding common law
South Africa does not have one specific book (or code) containing a list of all the possible crimes.  therefore, we say South African law is not codified. To determine whether a crime has been committed you cannot only look at legislation or court cases. You will have to consult common law as well. You will find the common law in the writings of the old authors from the 17th and 18th century jurists from Roman and Roman-Dutch times.
What is Common Law?
It is the unwritten, uncodified law that has developed from judicial decisions that were unreported. 
3.5 Finding secondary sources
Secondary sources have persuasive authority only. They are not binding on the court or the people. Law is not created through secondary sources. Secondary sources are influenced by personal arguments and views which are not necessarily correct.
3.5.1 Books
The content of law books can easily become outdated. It is therefore very important to note the date of publication. The date of publication appears on the title page or on the back of the title page. It is also important to look at the place of publication so that you can be sure which legal system is applicable (criminals in South Africa are treated differently to those in India etc.). Nowadays nearly all libraries have electronic resources. If you have a title or the name of the author it is easy to find the reference number of a book. If you do not have that information you will have to look under the subject index.
If you handle a book, there are basically two aids inside the book that will help you find the information you are looking for without paging through the whole book. It is the contents page and the register/index.
3.5.2 Journal articles
When you do research you will have to consult journal articles as well. In the previous study unit we explained to you how to read an article. Reread that section. In this unit we want to help you find the article. Note that we are not talking about weekly general magazines; we are referring to academic publications. Academics who have done research on certain topics publish their results from time to time. The majority of journals have an annual index. These indexes contain an alphabetical list of the names of the authors of articles as well as articles per subject.
Footnotes and bibliography
Similarities between footnotes and bibliography – Both are necessary to avoid plagiarism, which is theft of someone else’s ideas, thoughts or arguments. Footnotes and bibliography are both references to the sources one has used in his/her research work 
Distinguish between footnotes and a bibliography – Bibliography is found at the end of one’s work, on the last page. In the bibliography you acknowledge all the sources you consolidated in alphabetical order. Footnotes are short versions of the sources used. Footnotes are indicated in the text, toward the bottom of the pages, with chronological Arabic number in superscript of 10pt.
2 reasons for research in law – The law changes often. It is amended and repealed. You need to stay updated to give your clients a proper service to win cases. The content of the sources, especially books becomes outdated. You need to research all the sources to strengthen your argument and cover your basis.
What is the importance of legislation. – Legislation is a primary source of law. It is important because it is the law at any given time. It has authoritative value which is more important than persuasive value of that of secondary sources. Authoritative value means it is binding on everyone in the country.
Distinguish between primary sources of law and secondary sources of law - Primary sources are important because they are the law at any given moment. They have authoritative value which is more than pure persuasive value. Primary sources are common law, legislation, court cases and custom.  Secondary sources have persuasive authority only. They are not binding on the court or the people. Law is not created through secondary sources. Secondary sources are influenced by personal arguments and views which are not necessarily correct.


