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1PREFACE

Small businesses are governed by the National Small Enterprise Act 102 of 1996 
(The Act) (amended in 2003) which is designed to provide guidelines for organs of 
state to promote small businesses. The Act defines a “small business” as a business 
entity managed by one or more owners. The term “small” is used very broadly in that 
a “small business” actually covers four categories of businesses with each category 
distinguished on the basis of:

 • the total number of full-time paid employees working for the firm
 • the total annual turnover
 • the total gross asset value

For instance, a micro enterprise is a business with full-time employees of fewer than 
five, an annual turnover of less than R0,20 m (R200 000) and a gross asset value 
of less than R0,10 m (R100 000). A very small enterprise in turn is a business with 
a full-time staff complement of fewer than 20. A small enterprise, on the other 
hand, has full-time paid employees of fewer than 50. Finally, a medium enterprise 
is defined as a business with full-time employees of fewer than 200. A full outline 
of the various annual turnovers and total gross asset values in respect of very small, 
small and medium enterprises is enclosed in Table 1.

Small businesses are an important source of job creation and employment and for 
this reason have the capacity to be an important driver of economic growth. 73% 
of South Africa’s economically active population (people between the ages of 15 
and 65) are employed by firms with a full-time staff complement of fewer than 50, 
while 45% of all workers are employed in firms which have full-time employees of 
fewer than 10.1

This contrasts sharply with large established firms which over a twenty-year period 
(1985– 2005) have been able to employ no more than 10% of the country’s economi-
cally active population in full-time positions.2 

The importance of small businesses is apparent from the fact that in March 2007, 
of all the economically active enterprises in South Africa:3

 

1 Rankin N. “Is South Africa missing a middle?” in African Economic Research Consortium (AERC) 2008, 
School of Economics and Business Sciences, University of the Witwatersrand.

2 Finscope. Small Business Survey Report 2006, Gauteng.

3 Department of Trade and Industry. Annual Review of Small Business in South Africa, 2005–2007.
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 • 36% were micro enterprises
 • 46% were very small enterprises
 • 11% were small enterprises
 • 4% were medium enterprises
 • 3% were large enterprises

This picture by and large remains the same even to this day. It is apparent from the 
above statistics that most economically active people are employed in the small busi-
ness industry. For this reason small businesses are required to register with various 
state authorities for a number of purposes.

TABLE 1

Sector or sub-  
sectors in 
accordance with the 
Standard Industrial 
Classification

Size or class Total full- 
time equiva-
lent of paid 
employees

Total 
annual 
turnover

Total gross 
asset value 
(fixed 
property 
excluded)

Agriculture Medium 100 R5,00 m R5,00 m

Small 50 R3,00 m R3,00 m

Very small 10 R0,50 m R0,50 m

Micro 5 R0,20 m R0,10 m

Mining and
Quarrying

Medium 200 R39,00 m R23,00 m

Small 50 R10,00 m R6,00 m

Very small 20 R4,00 m R2,00 m

Micro 5 R0,20 m R0,10 m

Manufacturing Medium 200 R51,00 m R19,00 m

Small 50 R13,00 m R5,00 m

Very small 20 R5,00 m R2,00 m

Micro 5 R0,20 m R0,10 m

Electricity, Gas and
Water

Medium 200 R51,00 m R19,00 m

Small 50 R13,00 m R5,00 m
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Very small 20 R5,10 m R1,90 m

Micro 5 R0,20 m R0,10 m

Construction Medium 200 R26,00 m R5,00 m

Small 50 R6,00 m R1,00 m

Very small 20 R3,00 m R0,50 m

Micro 5 R0,20 m R0,10 m

Retail and Motor
Trade and Repair
Services

Medium 100 R39,00 m R6,00 m

Small 50 R19,00 m R3,00 m

Very small 10 R4,00 m R0,60 m

Micro 5 R0,20 m R0,10 m

Wholesale Trade, 
Commercial Agents 
and Allied Services

Medium 100 R64,00 m R10,00 m

Small 50 R32,00 m R5,00 m

Very small 10 R6,00 m R0,60 m

Micro 5 R0,20 m R0,10 m

Catering,  
Accommodation and 
other Trade

Medium 100 R13,00 m R3,00 m

Small 50 R6,00 m R1,00 m

Very small 10 R5,10 m R1,90 m

Micro 5 R0,20 m R0,10 m
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Transport, Storage 
and Communications

Medium 100 R26,00 m R6,00 m

Small 50 R13,00 m R3,00 m

Very small 10 R3,00 m R0,60 m

Micro 5 R0,20 m R0,10 m

Finance and  
Business Services

Medium 100 R26.00 m R5,00 m

Small 50 R13,00 m R3,00 m

Very small 10 R4,00 m R0,60 m

Micro 5 R0,20 m R0,10 m

Community,  
Social and Personal 
Services

Medium 100 R13,00 m R0,10 m

Small 50 R6,00 m R3,00 m

Very small 10 R1,00 m R0,10 m

Micro 5 R0,20 m R0,10 m

Source: Department of Trade and Industry, Annual Report, 2008
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LEGAL STRUCTURE OF A BUSINESS

LEGAL
 STRUCTURE

Sole
Proprietorship Partnership

Close
Corporation

Company

Before a small business is commenced, a decision has to be made on its legal struc-
ture, in other words, the entity through which the business is going to be carried 
on. This is important because of the associated legal compliance requirements and 
tax considerations. For instance, while some businesses are required to file annual 
returns with the Companies and Intellectual Property Commission (CIPC) (formerly 
known as CIPRO), others are not.

The most common legal structures through which a business may be carried on are

 • a sole proprietorship
 • a partnership
 • a close corporation
 • a company

1. ThE SOLE PROPRIETORShIP
This is the most basic form of business entity and is easy to set up. The business 
is typically owned and operated by a single individual who is often referred to as 
a sole trader. This type of business is not required to file annual returns with the 
CIPC, and involves fewer other legal compliance requirements except for having to 
register with the South African Revenue Services (SARS) for tax purposes. Unlike 
other legal structures or business entities, the owner and the business are not seen 
as separate from each other – they are seen as one and the same.

As a result the owner assumes all the risks related to the business. This means that 
the owner faces unlimited liability and is accordingly liable for all the debts of the 
business. In other words, the owner may be sued in his personal capacity for the 
debts of the business, and his personal property may be attached by way of a court 
order. As far as matters of taxation are concerned, the owner of a sole proprietor-
ship is taxed in his personal capacity, and is therefore personally responsible for the 
payment of the various taxes.
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2. ThE PARTNERShIP
Technically a partnership is an association or group of two or more people, who come 
together and pool their resources by each contributing money, property, labour or 
skills to carry on a business. The business may involve anything, including the provi-
sion of professional services. As in the case of the sole proprietorship, a partnership 
is easy to set up and does not have to file annual returns with the CIPC. In addition 
the partners in a partnership are not seen as separate from the partnership. This 
means that each partner faces unlimited liability as far as the debts of the partnership 
are concerned, but only to the extent of that partner’s interest in the partnership. 
As in the case of the sole trader, a partner may also be sued in his or her personal 
capacity. Each partner is also taxed in his or her personal capacity. One benefit of a 
partnership, though, is that, unlike the sole proprietorship, a partnership has greater 
financial muscle since the many partners pool their financial and other resources 
to carry on the business.

3. ThE CLOSE CORPORATION
A close corporation (CC) is treated as a company, although the legal compliance re-
quirements of a CC are less severe than that of a company. A CC must be registered 
as a legal entity with the CIPC, and is therefore required to file annual returns with 
that body. One great advantage of a CC is probably the fact that the owners (also 
known as the members) are seen as separate from the CC. In other words, the own-
ers do not face unlimited liability as far as the debts of the business are concerned, 
and they may generally not be sued in their personal capacity. However, unlike a sole 
proprietor or a partnership, a CC faces tax at two levels, first at the level of the CC 
itself, and then again at the level of the individual members, who must each file a 
tax return with SARS. In accordance with the provisions of the Companies Act 71 
of 2008, no new CCs are to be registered as from 2011, although the ones registered 
prior to 2011 may continue to exist.

4. ThE COMPANy
The fourth legal structure through which a business may be carried on is a company 
(more specifically, a private company – the Pty Ltd). This structure involves many 
legal requirements and is, compared to the other structures, expensive to establish 
and operate. For instance, a private company must be registered with the CIPC and 
is required to file annual returns with that body. The company must also register 
with SARS, and faces tax at two levels, first at the level of the company itself, and 
then again at the level of the owners (the shareholders). However, as in the case of 
a CC, the private company and its owners are seen as separate, as a result of which 
the shareholders do not face unlimited liability. In other words, the shareholders do 
not assume all the risks of the business, and may accordingly not be sued in their 
personal capacity.

The purpose of this module is for students to gain a sound knowledge and the req-
uisite skills, and competence relating to the legal aspects concerning the running of 
a small business. To that end the module includes the following:

 •  Study unit 1: Registration as an employer
 •  Study unit 2: Regulating the employment relationship
 •  Study unit 3: Income tax and Value Added Tax
 •  Study unit 4: Business licences
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As mentioned in the introduction, most of South Africa’s economically active 
population is employed in the small business industry. For this reason small busi-
ness enterprises are required to register with various government authorities to 
ensure compliance with certain regulations concerning the following:

(1) Standard Income Tax on Employees (SITE) 
(2) Pay-As-You-Earn (PAYE)
(3) Unemployment Insurance Fund (UIF) 
(4) Skills Development Levy (SDL)
(5) Occupational Health and Safety
(6) Compensation for Occupational Injuries and Diseases

These matters are dealt with in full in study unit 1.

From the position of the employer, the relationship between a small business en-
terprise and its employees requires regulation. Amongst others, this involves legal 
documents which small business enterprise owner is required to give the employee 
when the latter assumes employment with the enterprise. These documents include:

(1) a contract of employment 
(2) a letter of appointment 
(3) a job description

The laws which regulate the employment relationship between a small business 
enterprise and its employees include the Basic Conditions of Employment Act 75 of 
1997 and the Labour Relations Act 66 of 1995. The employer/employee relationship 
is covered in study unit 2.

A small business is, like any other business, subject to the tax laws of the country. 
These laws include the Income Tax Act 58 of 1962 (Income Tax Act) and the Value-
Added Tax Act 89 of 1991. Because of their special nature (the fact that they are 
small, yet employ most of the country’s economically active population) small busi-
ness enterprises are accorded favourable tax treatment under the Income Tax Act.

Small business enterprises are also required to register as vendors, depending on 
whether they meet the threshold for compulsory registration. Where the enterprise 
does not meet this threshold, it nevertheless has the option to apply for what is 
referred to as voluntary registration. Registration for tax purposes is covered in full 
in study unit 3.

Before a small business can start operating, it may require a licence to do so. The 
application and issuing of licenses is regulated by the Businesses Act 71 of 1991. 
The types of business that needs a licence, how to get the licence, and the legal 
consequences of operating without a business licence are covered in study unit 4.
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1STUdy UNIT 1
1Registration as an employer

LEARNING OUTCOMES
When you have completed this study unit, you will be able to explain-

 • how to register for employees’ tax such as SITE and PAyE, and how to 
pay these taxes

 •  what UIF was designed for, who must contribute to UIF, and who is covered 
by UIF

 • the purpose of SdL, who must pay the levy, and how it is collected
 • the purpose of the Compensation Fund (Fund), who must contribute to the 

Fund, and the requirements for lodging a compensation claim
 • the purpose of the Occupational health and Safety Act 85 of 1993 (OhSA), 

and how it must be implemented in the workplace

1.1 INTROdUCTION
Most economically active people are employed in the small business industry. As 
employers, small businesses are required to register under the various laws which 
apply to employers. In this study unit we are going to address the subject of employer 
registration, more specifically, for purposes of:

(1) SITE 
(2) PAYE 
(3) UIF 
(4) SDL 
(5) OHSA
(6)  The Compensation for Occupational Injuries and Diseases Act (130 of 1993)   

(COIDA)
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EMPLOYER
REGISTRATION

SITE PAYE SDL SITE HSA COIDAUIF

Once any business, including a small business, is up and running and it has employ-
ees, the business is required to register as an employer with SARS for tax purposes 
and the Department of Labour for purposes of SDL, UIF, OHSA and COIDA. 
Registration with SARS has to be effected within 14 days from the date on which 
the business starts employing people.4 Registration is effected by completing and 
submitting to SARS a form (EMP101) which must be accompanied by certain sup-
porting documents.

Many small businesses are carried on through sole proprietorships. In such a case the 
following documents must accompany the registration form to be submitted to SARS:

 • certified copy of the ID of the sole trader
 • original cancelled cheque or letter from the bank verifying banking details
 • copy of business municipal account
 • copy of residential municipal account of the sole trader

Small businesses may also be carried on through partnerships, in which case the 
following documents must accompany the form to be submitted to SARS:

 • certified copy of the ID of the two main partners
 • copy of the partnership agreement or affidavit
 • original cancelled cheque or letter from the bank verifying banking details
 • copy of business municipal account
 • copy of residential municipal account of at least one partner

Where the small business is carried on through a CC, the following documents must 
accompany the registration form to be submitted to SARS:

 • certified copy of the certificate of incorporation or registration
 • copy of the CK1/CK2
 • certified copy of the ID of the member or members
 • original cancelled cheque or letter from the bank verifying banking details
 • copy of business municipal account
 • copy of residential municipal account of at least one member

4  Par 15, 4th Schedule, Income Tax Act, 1962.
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 • the lease agreement if the property being used by the CC for business purposes 
is leased

Small businesses referred to as medium-sized are typically carried on through 
a company (a Pty Ltd). In such a case the following documents must accompany the 
registration form to be submitted to SARS:

 • certified copy of the certificate of incorporation or registration
 • copy of the CM1/CM2/CM29
 • certified copy of the ID of the director or directors
 • original cancelled cheque or letter from the bank verifying banking details
 • copy of business municipal account
 • copy of residential municipal account of at least one director
 • the lease agreement if the property being used by the company for business 

purposes is leased

Registering as an employer means registering for employees’ tax purposes. Employees’  
tax – a payroll tax – is made up of SITE and PAYE.

1.2 SITE
SITE was simply a method of determining an employee’s liability for income tax, 
and had a R63 565 threshold. In other words, SITE only applied to that portion 
of an employee’s remuneration that did not exceed R63 565 per annum. Where an 
employee earned R63 565 per annum or less, that employee would only be taxed 
under the SITE rules, which generally involved a low tax rate. Where the employee 
earned more than R63 565 per annum, the first R63 565 would be taxed under the 
SITE rules, and the balance would be taxed under the PAYE rules, which involved 
a rate of tax higher than the SITE rate.

The amount of SITE payable by an employee on his remuneration was determined 
by his employer at the end of the tax year, or upon termination of service during the 
year. If an employee’s remuneration was subject only to SITE (ie his annual remu-
neration did not exceed R63 565), and he had no other taxable income, the amount 
of SITE so determined would constitute his final liability for tax for that year.

However, the SITE system was phased out over a 3 year period (from 2010).  
Accordingly, as from 1 March 2013 SITE no longer applies, and relief provided by 
this system’s low tax rates (which reduce overall tax liability) will no longer apply. 
Employees’ entire remuneration will from now on be taxed under the normal income 
tax rules, that is, under the PAYE rules.

1.3 PAyE
As mentioned above, PAYE is an employee’s tax, which in turn is a form of payroll 
tax. Once the business is registered as an employer, the latter is required to deduct 
or withhold PAYE (employees’ tax) from the remuneration of each employee. Such 
tax must then be paid over to SARS within 7 days after the end of the month during 
which the amount was deducted or withheld.5 In other words, the tax must be paid 
over on a monthly basis accompanied by a completed form known as an EMP201 
return.

5 Par 2, 4th Schedule, Income Tax Act, 1962
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1.3.1 Amounts included in “remuneration”
The amounts which typically form part of remuneration include:  

(a) Salary    (b) Leave pay

(c) Wage    (d) Overtime pay

(e) Bonus    (f) Gratuity

(g) Fee    (h) Commission

(i) Emolument   (j) Pension

(k) Stipend    (l) Superannuation allowances

(m) Retiring allowances  (n) Fringe benefits

(o) Directors’ remuneration  (p) Arbitration awards

(q) Advances to employees  (r) Restraint of trade payments

1.3.2 Amounts excluded from “remuneration”
The following amounts do not form part of remuneration:

 • amounts paid to an employee to reimburse the employee for actual business 
expenses incurred in the course of his/her employment

 • payments to independent contractors
 • social security pensions
 • disability grants or allowances payable to children
 • annuity in terms of a divorce order, or decree of judicial separation, or under any 

agreement of separation

1.3.3 PAyE calculation
PAYE must be calculated on net remuneration, that is, the balance of the remunera-
tion remaining after certain deductions. In other words, you will start with gross 
remuneration and deduct from that (gross) amount the following:

 • any contributions made by the employee to a pension fund or retirement annuity 
fund

 • any premiums paid by the employee under an income protection insurance policy 
(ie a policy that covers the employee against loss of income as a result of illness, 
injury, disability or unemployment)

 • any contributions made by the employee to a medical scheme (but only in respect 
of employees who are 65 years and older. Effective from 1 March 2014 a medical 
scheme contribution tax credit applies to employees younger than 65)

 • any donations made by the employee (such donations may not exceed 5% of the 
employee’s remuneration)

Whatever is left of the gross remuneration after all the above deductions, is taxed 
under the PAYE rules.
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Tax rates for individuals for purposes of annual PAYE calculation

TABLE 2

Annual taxable income Rates of tax

R0–R174,550 18% of each R1

R174,551–R272,200 R31,419 + 25% of the amount above R174,550

R272,201–R377,450 R55,957 + 30% of the amount above R272,200

R377,451–R528,000 R87,382 + 35% of the amount above R377,450

R528,001–R673,100 R140,074 + 38% of the amount above R528,000

R673,101 and above R195,212 + 40% of the amount above R673,101

The rates are sourced from the South African Revenue Service’s website, www.sars.
gov.za. They are effective for the 2014/2015 tax year but are subject to annual review 
by the Minister of Finance who announces amended rates in his annual Budget Review.

In addition to the above tax rates there is also the primary rebate that all employees 
are entitled to, namely an amount that must be deducted from remuneration before 
tax is calculated. While this rebate stands at R12 726 for the 2014/2015 tax year, it 
is, as with the above rates, subject to annual review by the Minister.

SARS provides tax tables to assist with monthly, fortnightly and weekly PAYE 
deduction. The complete tables are available on their website (www.sars.gov.za). A 
brief illustration of the monthly deduction table follows below.

TABLE 3
      2013/2014 Tax Table

Monthly remuneration Annual equivalent Tax

R0–R5,597 R66,918 R0

R5,598–R5,603 R66,990 R1

R5,700–R5,705 R68,430 R20

R5,868–5,873 R70,446 R50

R6,144–R6,149 R71,758 R100

R6,702–R6,712 R80,484 R201

R7,252–R7,262 R87,084 R300
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R8,363–R8,373 R100,416 R500

R9,750–R9,765 R117,090 R750

R11,142–R11,157 R133,794 R1,000

Source:  South African Revenue Service www.sars.gov.za (Tax rates subject to an-
nual review)

Employees’ tax enjoys preference over any other claim against the employee’s remu-
neration.6 In other words, any claim against the employee’s remuneration can only 
be enforced after employee’s tax had been deducted.

An employer is obliged to issue an employee with an employee’s tax certificate, the 
IRP5 or IT3(a). This certificate must show the total remuneration paid to the em-
ployee as well as the amount of employee’s tax deducted or withheld by the employer 
from such remuneration during any relevant tax year.

1.3.4 Casual employees
Casual employees are typically engaged in what is referred to as “non-standard 
employment” where their services are used irregularly or occasionally. A person is 
described as a casual employee if that person:

 • works for an employer for less than 5 hours per day (or less than 22 hours per week)
 • works for an employer without reference to a specified period of time
 • works on a daily basis and is also paid on a daily basis

Employees’ tax at the rate of 25% is deductible from the net remuneration paid to 
casual workers. As pointed out earlier, net remuneration is the balance of remunera-
tion after all the permissible deductions have been made.

1.3.5 Record-keeping
To ensure that the correct amount of employee’s tax has been deducted or with-
held and paid over, SARS may wish to carry out an examination of the employer’s 
accounting records. For purposes of such an audit, employers are required to keep 
the following records for a period of at least five years:

 • remuneration paid to each employee
 • employee’s tax deducted or withheld from each employee’s remuneration
 •  the personal particulars and income tax reference number of each employee

ACTIVITy 
Zondi is retrenched from his job in the mining industry after 20 years’ employment. 
he uses his retrenchment pay-out and pension to start a restaurant he has been 
dreaming about all his life. he starts small and engages 5 people to assist him in 

6 Par 3, 4th Schedule of the Income Tax Act.
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his restaurant business. Zondi hates paper work and believes he is not required 
to register the business with SARS for tax purposes because:

 • his business employs only 5 people
 • none of the people employed in the business earns more than R63 565 per 

annum

(1) Is Zondi correct? If you think so, substantiate your decision.
(2) Is there any particular tax regime that applies to Zondi’s business?
(3) Assume 3 of the people working for Zondi earn R70 000 per year. how does 

this change the situation? Is tax deductible from the remuneration of these 
employees? Would your answer be different for the 2012/2013 tax year?

1FEEdBACK 
(1) No, Zondi is not correct. It is compulsory for all businesses to register with 

SARS once they start operating. Such registration requires completing a 
form (EMP101) and submitting it to SARS accompanied by supporting docu-
ments such as a copy of the business owner’s Id, a cancelled cheque or 
bank letter to verify the banking details of the business, and a copy of the 
municipal account of the business and the business owner.

(2) It is clear that Zondi’s business is a micro-enterprise since he employs 
only five people. Prior to 1 March 2014, employees earning a maximum of 
R63 565 per annum were taxed under the SITE system. This is the system 
under which Zondi’s employees would be taxed. Under the SITE system, 
employees paid very little tax, and sometimes even no tax. According to 
the 2012/2013 tax tables, Zondi’s employees would not pay any tax on their 
income. The SITE system thus held great tax benefits for employees. SARS 
would have wanted to know (and may wish to verify) that Zondi’s employees 
did earn no more than R63 656 per annum. The only way for them to know 
was if Zondi submitted a tax return for the business to them. Accordingly, it 
was necessary for Zondi to register with SARS. however as from 1 March 
2013 the SITE system was repealed and tax benefits that are part of the 
system disappeared. All employees, regardless of what they earn, are now 
taxed under the PAyE system, which is not as generous as the SITE system. 

  The above addresses employees’ tax. There is also the business tax. In this 
regard SARS offers two generous systems – the tax breaks under the nor-
mal tax rules for small businesses, and the even more generous tax breaks 
under the turnover tax system. however, the turnover tax system only ap-
plies to micro-enterprises, that is, businesses with an annual turnover not 
exceeding R1 million.

  Where an employee earns an income of R70 000 per annum, the first R63 656 
will be taxed under the SITE system and the remainder under the PAyE 
system. Tax will thus be deductible from these employees’ remuneration. 
As from 1 March 2013 the entire amount will be taxed under the PAyE sys-
tem in accordance with the tax that will be deductible from the employee’s 
remuneration.
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1.4 UNEMPLOyMENT INSURANCE FUNd (UIF)

1.4.1 Introduction
UIF, which was established through the Unemployment Insurance Act 63 of 2001, 
was designed to alleviate the economic hardships on employees brought about by 
unemployment. The Fund is only designed to provide short-term financial relief for 
the period during which the employee is unemployed, or is unable to work because 
of illness, or because the worker is on maternity leave or adoption leave. The Fund 
is also intended to provide financial relief to the dependant of a deceased contribu-
tor. Every employer and every employee is required to contribute to the Fund on a 
monthly basis.7 It is the employer’s duty to withhold or deduct from an employee’s 
remuneration an amount equal to 1% of such remuneration and contribute this 
amount to the Fund. The employer must itself contribute an amount equal to 1% 
of an employee’s remuneration to the Fund. In other words, the total contribution 
required to be made by the employer is an amount equal to 2% of the remuneration 
of every individual employee in the employer’s employ. Where the employer fails to 
deduct the employee’s contribution, the employer itself will be responsible for the 
amount. The entire contributions – the employee’s as well as the employer’s – are 
paid over to SARS on a monthly basis. SARS, the collecting agent, then pays all the 
collected contributions over to the Fund, which is administered by the Unemploy-
ment Insurance Commissioner.

UIF contributions are not deductible in the following circumstances:

 • where the employee works for less than 24 hours a month
 • where the employee earns in excess of R178,464 per annum or R14,872 per month
 • where the employer pays an independent contractor for services rendered
 • where the employer pays a labour broker for services rendered
 • where the employer pays the employee an amount intended to reimburse the 

employee for expenses incurred in the course of his employment

1.4.2 determining remuneration for purposes of UIF deductions
An amount which is equivalent to 2% of the employee’s remuneration must be paid 
over as UIF contributions. The employer must first determine the total remuneration 
of the employee and thereafter determine the amount comprising the prescribed 
percentage. The following amounts are excluded from remuneration:

 • pension superannuating allowances or retiring allowances
 • annuities
 • restraint of trade payments
 • gratuities, in other words, lump sum payments, as a form of, for example, a long 

service award
 • commission payments

The total remuneration may not exceed the threshold of R14 872. Thereafter 2% 
of this amount has to be calculated to reach the amount of UIF payment for that 
individual.

7 S 5 of the Unemployment Insurance Contributions Act 4 of 2002.
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The contributions must then be paid over to SARS within 7 days after the end of the 
month in which the UIF deductions were made. Such payment must be accompanied 
by an EMP201 return completed by the employer.

1.4.3 Benefits claimable under the Fund
The following benefits may be claimed by an unemployed employee:

 • unemployment benefits
 • illness benefits
 • maternity benefits
 • adoption benefits
 • dependant’s benefits

1.4.4 Registration by employers
Once a business enterprise registers with SARS for employees’ tax purposes, the 
enterprise becomes obliged to register for purposes of contributing to the UIF.

The employer must register either with SARS or the Unemployment Insurance Com-
missioner’s office.8 Where the employer’s employees are obliged to pay employees’ 
tax because their remuneration exceeds the threshold of R67 111 per annum, the 
employer is required to register with SARS for UIF purposes. This is done by com-
pleting the form EMP101 and submitting it to SARS.

The employer is required to register with the Unemployment Insurance Commis-
sioner’s office (and not with SARS) under the following circumstances:

 •  where the remuneration of any of the employees does not exceed the employees’ 
tax threshold of R67 111 per annum

 • where the employer is not liable for the payment of a skills development levy, in 
other words, where the total remuneration payable by the employer to its employees 
during any year does not exceed R500 000

ACTIVITy
After hitting the Lotto Jackpot, Mr Braggart realises his dreams. he sets up a 
business which operates as a one-stop shop for plumbing, electrical and construc-
tion services. The plumbers and electricians working in Mr Braggart’s business 
don’t come cheap. he pays them between R100 000 and R120 000 per annum. 
Mr Braggart has also employed a Chief Operating Officer (COO) whom he pays 
as much as R280 000 per annum.

(1) Is Mr Braggart required to register his business for UIF purposes?
(2) Are UIF contributions deductible from the COO’s salary?
(3) how are the monthly UIF contributions calculated?

2FEEdBACK
(1) An employer is obliged to deduct UIF contributions from an employee’s 

remuneration where that employee – according to the threshold for the 
2013/2014 tax year–earns less that R178 464 (ie, less than R14 872 per 

8 S 10 of the Unemployment Insurance Contributions Act.
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month). Since some of the employees of the business earn between R100 000 
and R120 000 per annum, UIF contributions will have to be deducted from 
their remuneration. For this reason the business is obliged to register for 
UIF purposes.

(2) No UIF contributions are deductible from the remuneration of employees 
who earn in excess of R178 464. 

Since the COO earns R280 000 per annum, no UIF contributions are deduct-
ible from his remuneration.

(3) Monthly UIF contributions are calculated as an amount equal to 1% of the 
employee’s remuneration. This amount must be deducted from the employee’s 
remuneration. This is the employee’s contribution. The employer must make 
its own contribution which also amounts to 1% of the employee’s remunera-
tion. Ultimately, an amount equal to 2% of the employee’s remuneration will 
thus have to be paid over to SARS for UIF purposes. Employees who earn 
R100 000 per annum earn R8 333 per month. Those who earn R120 000 per 
annum earn R10000 per month. The monthly UIF contributions in respect 
of each employee are thus calculated as follows:

R8 333   x 2%   =   R8 333    x   0.02   =   R166,66

R10 000 x 2%   =   R10 000  x   0.02   =   R200,00

1.5 SKILLS dEVELOPMENT FUNd ANd LEVy

1.5.1 Introduction
The general low skills levels of  the South African workforce prompted government 
to introduce the Skills Development Act 97 of 1998, which was soon followed by 
the Skills Development Levies Act in 1999. Employers are required to pay what is 
known as a skills development levy on a monthly basis, and the levy is collected by 
SARS. The total levies so collected are then paid over to the Ministry of Labour 
which in turn distributes the funds to the National Skills Fund and the various 
Sector Education and Training Authorities (SETAs) established under the Skills 
Development Act. The levies are generally used for the education and training of 
workers and prospective workers with a view to improving the general skills levels 
of the South African workforce. More specifically, the funds collected are applied 
for purposes of:

 • development of the skills of the South African workforce
 • improvement of the levels of investment in education and training in the labour 

market
 • improvement of the employment prospects of people previously disadvantaged 

by unfair discrimination
 • redressing through training and education the disadvantages suffered by people 

through previous discriminatory laws
 • assisting the jobless to find employment
 • assisting retrenched workers to re-enter the labour market by re-skilling them
 • assisting employers to find qualified employees
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1.5.2 Registering for the Skills development Levy
In terms of the Skills Development Levies Act9 employers are required to register for 
payment of a skills levy. The Act sets a certain threshold for purposes of registration 
for deduction of the levy from the remuneration of an employer’s employees. It is 
accordingly compulsory for an employer to register if the total amount of remunera-
tion payable to its employees during any 12-month period exceeds, or will exceed, 
R500 000.

Where the total amount of remuneration is, or is expected to be, less than or equal 
to R500 000, an employer is not required to register for the levy. In other words, 
although an employer may be registered with SARS for employees’ tax PAYE pur-
poses, the employer may not, in view of the R500 000 threshold, be registered for 
purposes of the skills development levy. Where the employer is required to register 
for the levy, registration is effected by completing an EMP10 form and submitting 
it to SARS. The employer must indicate on the form the SETA which has jurisdic-
tion over the employer’s business or sector. This will enable the employer to claim 
a grant from the relevant SETA for purposes of funding workplace skills training 
offered by the employer to its employees.

1.5.3 Calculation of the levy
The skills levy is calculated on the total amount of remuneration paid or payable by 
an employer to its employees. It is also known as the “leviable amount”, which is 
the total amount of remuneration paid or payable by an employer to its employees 
during any month.10 For purposes of determining the leviable amount, the following 
amounts must be excluded from remuneration:

 • any amount paid or payable to any labour broker
 • any amount paid or payable by way of pension, superannuating allowance or 

retiring allowance
 • any annuity payments
 • any retrenchment payments
 • any lump sum payments from pension, provident or retirement annuity funds
 • any amount payable to a learner or learners employed for purposes of training

An amount equal to 1% of the leviable amount is payable to SARS every month.11 
For example, if the leviable amount is determined as R550 000, the levy payable will 
be calculated in the following manner:

 R550 000 x 1% = R5 500

This amount must be paid within 7 days after the end of the month during which 
the amount was determined and deducted, and must be accompanied by an EMP201 
return completed by the employer.

9 S 10 of the Unemployment Insurance Contributions Act.
10 S 3 of the Skills Development Levies Act.
11  S 3 of the Skills Development Levies Act.
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1.5.4 The SETAs
Sector Education and Training Authorities (SETAs) are established by the Minister 
of Labour, who is granted the power to do so in terms of section 9 of the Skills 
Development Act. The functions of SETAs include the following:12

 • to develop a sector skills plan within the framework of the national skills 
development strategy formulated by the Department of Labour

 • to implement the SETA’s sector skills plan by:
 – establishing learnerships
 – approving workplace skills plans formulated by employers
 – allocating grants to employers to assist them in executing their skills plans
 – monitoring education and training in the particular sector

 • to promote learnership by:
 – identifying workplaces for practical work experience for prospective employees
 – improving the facilitation of training
 – supporting the development of learning materials
 – assisting in the conclusion of learnership agreements

 • to register learnership agreements

1.5.5 distribution of the levies
Levies are collected by SARS on behalf of the Department of Labour from all em-
ployers – those who fall within the jurisdiction of a SETA as well as those not falling 
within the jurisdiction of any SETA. The levies so collected are then distributed by 
the department to

 • the National Skills Fund
 • the various SETAs

The levies are distributed as follows:

 • 20% of the levies collected from employers who fall within the jurisdiction of 
a SETA is paid by the Department to the National Skills Fund. The National 
Skills Fund is established in terms of section 27 of the Skills Development Act.

 • The remaining 80% of the levies collected from employers who fall within the 
jurisdiction of a SETA is paid to the various SETAs to enable them to fulfil their 
functions.

 • All the levies collected from employers who do not fall within the jurisdiction of 
a SETA are paid to the National Skills Fund. The money allocated to the Fund 
may only be used for projects identified in the national skills development strategy 
as national priorities by the Department of Labour.

ACTIVITy 
Nomhle sets up a small manufacturing company with her savings and a loan from 
one of the government institutions which provide financing to small businesses.

According to Nomhle’s very reliable projections, the business will be making a 
profit in the first year of operation, and during this period the salary bill (ie the total 
remuneration payable to the employees) will amount to exactly R500 000. In the 

12  S 10 of the Skills Development Act.
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second year of operation things will get even better with the business making an 
even bigger profit. The salary bill will during this period also increase to R600 000.

(1) Is the business liable for payment of a skills development levy in the first 
year of operation? Give reasons for your answer.

(2) Is the business liable for payment of a skills development levy in the second 
year of operation? Give reasons for your answer.

3FEEdBACK
(1) The Skills development Levies Act provides that if the total amount of re-

muneration paid to employees will be less than or equal to R500 000 per 
annum, the employer is not required to contribute the Skills development 
Levies Fund, and will accordingly not be liable to pay skills levy. In this case 
it is projected that the total remuneration that Nomhle’s business will pay its 
employees will be equal to R500 000 for the first year of operation. At this 
amount Nomhle’s company is not required to pay the skills development 
levy in the first year.

(2) Things are expected to change in the second year of operation. The total 
annual remuneration payable to the employees is then expected to exceed 
the R500 000 threshold. With a total remuneration of R600 000 in the 
second year, the company will have to register for the skills development 
levy in that year (the second year). The levy is calculated as 1% of the total 
remuneration payable to the employees. In other words, the levy payable 
to the skills development levy fund will be:

 R600 000 x 1% = R600 000 x 0.01 = R6 000

1.6 OCCUPATIONAL hEALTh ANd SAFETy

1.6.1 Introduction
The purpose of the OHSA is generally to protect the health and safety of employees 
at work against accidents that may arise from the use of machinery or dangerous 
substances. Furthermore the Act also aims to protect the public at large against the 
activities of workers.

The Act does so by compelling all employers to provide and maintain a working 
environment that is safe and without risk to the health of the employees, and that 
of the public. Employers are accordingly required to:13

 • ensure that any plant and machinery used in the workplace is safe and does not 
pose any risks to the health of employees or the public

 • remove any danger or potential danger to the health and safety of employees
 • ensure that the production, processing, use, handling, storage or transportation 

of any article or substance is safe and without any risks to health of employees 
and others

 • provide any necessary information, instruction, training and supervision to 
employees to ensure their health and safety

13 S 8 of the Occupational Health and Safety Act (OHSA).
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 • ensure that precautionary measures have been taken before allowing any employee 
to
 – do any work
 – produce, use, handle, store or transport any article or substance
 – operate any plant or machinery

 • ensure that members of the public are not exposed to the dangers of the activities 
of an employer’s employees

1.6.2 duties of manufacturers, designers, importers, sellers and 
suppliers
The Act also places an obligation on manufacturers, designers, importers, sellers and 
suppliers of articles or substances to be used in the workplace. They are required 
to ensure that

 • the article or substance is safe and does not pose any risk to the health of workers 
or the public

 • where a structure or article is installed, it must be done in such a way that the 
structure or article is safe and does not pose a health risk

 • information is readily available on

–   the use of an article or substance
–  any health and safety risks associated with the article or substance
–   any precautions required to be taken to ensure the article or substance is used 

without any risks to health and safety.

1.6.3 duties of employees
While employers owe their employees and the public a duty of care, employees 
themselves are required to:14

 • take reasonable care for their health and safety, and that of others who may be 
affected by their activities

 • obey the health and safety rules and procedures laid down by the employer
 • wear any prescribed safety clothing or use any prescribed safety equipment where 

this is required
 • report any unsafe or unhealthy conditions to the employer or the health and safety 

representatives in the workplace
 • immediately report any injury to themselves to the employer

1.6.4 Appointment of occupational health and safety representatives
Once an employer has more than 20 employees in its employ, the employer is re-
quired to ensure the election and appointment of health and safety representatives 
for the workplace. Only employees employed full-time and who are familiar with 
conditions and activities at the workplace are eligible for election and appointment 
as health and safety representatives.15

14 S 14 of the Occupational Health and Safety Act (OHSA).
15 S 17 of the Occupational Health and Safety Act (OHSA).
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1.6.5 Functions of the health and safety representatives
The health and safety representatives are required to:16

 • review the effectiveness of the employer’s health and safety measures
 • identify potential hazards at the workplace
 • investigate complaints by any employee relating to that employee’s health or 

safety at work
 • make representations to the employer regarding any health and safety issue
 • inspect the workplace, including any article, substance, plant or machinery for 

purposes of ensuring the health and safety of employees

1.7 COMPENSATION FOR OCCUPATIONAL INJURIES ANd 
dISEASES

1.7.1 Introduction
The Workmen’s Compensation Act 30 of 1941 was initially introduced to compensate 
employees for any injuries sustained in the workplace. That Act was then replaced 
with the Compensation for Occupational Injuries and Diseases Act (COIDA) 130 
of 1993, which was designed to expand the category of people who are entitled 
to compensation. Under the latter Act, employees – part-time or full-time – are 
entitled to compensation for:

 • disablement – temporary or permanent–caused by injuries sustained in the 
workplace

 • diseases contracted in the workplace

Where the employee died as a result of the injuries or disease, that employee’s widow 
or other dependants become entitled to such compensation.

The compensation paid under the Act is designed to indemnify the employer against 
being sued by the employee or his/her dependants for injuries sustained or diseases 
contracted while on duty. In other words, once the employer is registered in terms 
of COIDA and the employee (or his/her dependants) becomes entitled to compen-
sation under the Act, any civil claim against the employer in respect of the injuries 
or disease is forfeited.

Generally an employee is not entitled to be compensated if the injuries sustained by 
the employee were as a result of the employee’s serious or willful conduct, in other 
words, if the employee himself/herself was to blame for the accident which caused 
the injuries. According to the Act, “serious and willful misconduct” means, among 
others, being under the influence of intoxicating liquor or a drug having a narcotic 
effect.17

An employee will not qualify for compensation where he/she is disabled for a period 
of 3 days or less. In such a case the employee will simply be entitled to normal paid 
sick leave.

The employee may still be compensated if the accident resulted in serious disable-
ment even though the employee was to blame for the accident causing his/her 

16 S 18 of the Occupational Health and Safety Act (OHSA 
17 S 1 of the Compensation for Occupational Injuries and Diseases Act (COIDA).
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injuries. In the case of death of an employee, his/her dependant(s) may be entitled 
to compensation.

1.7.2 The Compensation Fund
All employers are required to contribute to what is known as the Compensation 
Fund, managed by the Compensation Commissioner who is appointed by the Min-
ister of Labour. All medical expenses and compensation due to employees in respect 
of the injuries sustained by them in the workplace or diseases contracted by them 
(ie occupational diseases) are paid out of this fund. The contributions of employers 
to the fund are made by way of an annual assessment issued by the Commissioner, 
who bases such assessment on:

 • the number of workers employed by the employer
 • how dangerous the industry is in which employer operates

Once a year the Compensation Commissioner will send the employer notice by way 
of an assessment of how much the employer is required to contribute to Compen-
sation Fund. Employers’ contributions are calculated as a percentage of the total 
annual earnings of their employees.

1.7.3 Registration with the Compensation Commissioner
An employer is required to register with the Compensation Commissioner18 (an of-
ficer associated with the Department of Labour). Such registration is usually required 
within 7 days of the employer employing workers. Registration forms are obtainable 
from the Department’s website (www.labour.gov.za).

Once registered, the employer is required to keep a record of the earnings of all 
employees, which must be available for inspection by the Commissioner. Such record 
is required to be maintained for a period of at least 4 years.

The employer is also required to annually (by 31 March) file a return of earnings19 
with the Commissioner which shows the amount of earnings paid by the employer 
to its employees during the year starting on 01 March of the immediately preceding 
year up until the end of February of the following year.

1.7.4 Notifying the employer of an accident
Once an employee is injured on duty as a result of an accident, the employer must 
immediately be informed of such accident. Failure to notify the employer of the ac-
cident may result in the employee not being compensated for the injuries. However, 
the employee will be entitled to compensation where, even though the employee 
himself did not notify the employer of the accident, the employer nevertheless be-
came aware of the accident through some other source.

18 S 80 of the Compensation for Occupational Injuries and Diseases Act (COIDA).
19 S 82 of the Compensation for Occupational Injuries and Diseases Act (COIDA).
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1.7.5 Notifying the Commissioner of the accident
Once the employer is informed of the accident by the employee, or the employer 
otherwise becomes aware of it, the employer is required to report the accident to 
the Compensation Commissioner within 7 days of its occurrence. A compensation 
claim for the employee must then be filed with the Commissioner within a period of 
12 months after the date of the accident, or the death of the employee (where com-
pensation is claimed for the employee’s dependants). Where the claim is not lodged 
within the prescribed 12 months, the employee will still be entitled to compensation, 
provided the accident was reported to the Commissioner. A standard claim form is 
available from the website of the Department of Labour.

ACTIVITy 
Jabulani is employed as welder by a construction company. While he was working 
on one of the company’s construction projects, the gas tank which Jabulani uses 
to carry out his welding work exploded, as a result of which he sustained serious 
injuries and was disabled for 5 days. Although Jabulani failed to report the ac-
cident to the employer, everybody in the workplace, including the employer, was 
aware of the incident and Jabulani’s injuries.

(1) Will the fact that Jabulani did not notify the employer of the accident dis-
qualify him from claiming compensation for his injuries?

(2) What is the employer required to do in these circumstances?

4FEEdBACK
(1) Jabulani may not have notified the employer of the accident, but it is appar-

ent that the employer was aware of the accident. Accordingly, Jabulani’s 
failure to inform the employer of the accident will not disqualify him from 
claiming compensation for his injuries. Besides, it is unlikely that Jabulani 
would have been able to notify the employer of the accident while he was 
seriously injured.

(2) Since the employer was aware of the accident, it is required to report the 
accident to the Compensation Commissioner within 7 days of its occurrence. 
A compensation claim must then be filed with the Compensation Commis-
sioner within a period of 12 months.

1.7.6 Concluding remarks
As is apparent from this study unit, the registration of businesses – small or large – is 
essential for a number of purposes, but more specifically for:

 • The payment of employees’ tax to SARS: This money is important for 
government to enable it to carry out its normal governmental functions.

 • The collection of levies under the Skills Development Act: These funds are 
essential to finance the improvement of the skills of workers.

 • The collection of contributions under the UIF Act: These contributions are used 
to assist employees who experience financial hardship because of unemployment.

 • The collection of contributions, which are used to compensate workers who 
are injured in the workplace; also used to pay their medical expenses.
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 • The registration of businesses is also important to ensure that they provide a 
healthy and safe place of employment and that the public is not exposed to any 
dangers associated with the nature of the operations of the business.

SELF-ASSESSMENT qUESTIONS
1. Explain the concepts of SITE and PAYE.
2. How does an employer register for SITE and PAYE?
3. Explain the tax status of casual employees.
4. What is the purpose of the UIF (UIF)?
5. Who is required to register for UIF?
6. What does registration for UIF involve?
7. How is payment for UIF made?
8. Explain the purpose of the Skills Development Levy (SDL).
9. Who must register for and pay the Skills Development Levy?
10. How is payment of the levy made?
11. How are the funds collected by way of the levy distributed?
12. What is the purpose of the Occupational Health and Safety Act?
13.  Explain the processes involving the election and appointment of health and 

safety representatives in the workplace.
14. What are the functions of health and safety representatives?
15.  Explain the purpose of the Compensation for Occupational Injuries and Dis-

eases Act.
16.  Explain the process involving the registration for purposes of compensation 

for occupational injuries and diseases.
17.  Explain the circumstances under which an employee would be entitled to com-

pensation under the Compensation for Occupational Injuries and Diseases Act.
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2STUdy UNIT 2
2Regulating the employment relationship

LEARNING OUTCOMES
When you have completed this study unit, you will be able to explain:

 • how the relationship between employer and employees is regulated
 • which legal documents an employee has to receive when taking up 

employment
 • which dispute resolution forums and processes exist for resolution of 

disputes in the workplace

2.1 INTROdUCTION
In the previous study unit you learnt about the legal requirements for employee 
registration, the processes involved in respect of registration for employees’ tax, 
the skills development levy, unemployment insurance, compensation for occupa-
tional injuries and diseases, as well as the need to comply with the provisions of the  
Occupational Health and Safety Act.

This study unit sets the scene for understanding how the relationship between  
employer and employees is regulated.

EMPLOYMENT
RELATIONSHIP

Employment
Contract

Job
Description

Letter of
Appointment SITE

Dispute
Referral

Dispute
Processess

Dispute
Resolution

An employment relationship involves an employer and employee entering an employ-
ment contract. The Basic Conditions of Employment Act defines “employee”20 as:

 • any person, excluding an independent contractor, who works for another person or for the State 
and who receives, or is entitled to receive, any remuneration; and

 • any other person who in any manner assists in carrying on or conducting the business of an employer.

20 S 1 of the Act.
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The Labour Relations Act also provides guidance21 on what “employee” means by 
stipulating that regardless of the contract, once a person works for or renders a ser-
vice to another person, an employment relationship is presumed to be established 
if one or more of the following elements is present:

 • The person is subject to the control or direction of the other person.
 • The hours of work are determined and controlled by the other person.
 • The person forms part of an organisation to which he renders a service.
 • The person has worked for an average of at least 40 hours per month over the 

immediately preceding 3 months.
 • The person is economically dependent on the other person for whom he or she 

works or renders services.
 • The person is provided with tools of trade or work equipment by the other person.
 • The person only works for or renders services to the other person.

2.2 ThE EMPLOyMENT CONTRACT
An employment contract is a vital document which regulates the employment rela-
tionship between employer and employee. It is a document the employer is required 
to hand to the employee on the first day of employment, that is, when the employee 
starts work. The Basic Conditions of Employment Act regulates all contracts of 
employment by laying down the minimum terms that must be included in the con-
tract. Section 29 of the Act, in particular, requires the following to be included in 
the contract:

 • the full name and address of the employer
 • the name and occupation of the employee
 • a brief description of the employee’s job
 • the employee’s place of work, and where in particular the employee is required 

to work
 • the date on which the employee is to start work
 • the employee’s ordinary hours of work
 • the employee’s salary or wage, or the rate and method of calculating the wage
 • the rate of pay for overtime work
 • how frequently the employee is to be paid, for example weekly, fortnightly or 

monthly
 • any incentive payments that the employee may be entitled to
 • any deductions to be made from the employee’s remuneration
 • any notice period to be given for termination of employment
 • the leave the employee is entitled to, for example, annual leave, sick leave, maternity 

leave, paternity leave, or any other leave

An employer and employee may enter into either a permanent employment contract 
or a fixed-term contract. The two contracts are usually similar, the only difference 
being that the fixed-term employment contract has a starting date and an ending date. 
Upon the ending date the employment contract terminates, and there is therefore 
no longer an employee-employer relationship between the two parties. However, 
where there is evidence of the abuse of the fixed-term employment contract resulting 
in exploitation of the worker, the contract may well end up being interpreted as a 
permanent one. This will be the case where the fixed-term contract is continuously 
renewed upon termination or expiry, commonly known as “rolling over” the con-
tract. Once the contract is rolled over more than twice after which the employer then  

21 S 200A of the Act.
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terminates it, the employee may legitimately argue that he/she expected the con-
tract to be rolled over indefinitely, ultimately resulting in the fixed-term employee 
becoming a permanent employee. This is known as the “right of expectation” of 
the employee. It will not be a defence for the employer to argue that a clause was 
inserted in the fixed-term employment contract which stipulated that the employee 
does not or will not have any right of expectation.

2.3 JOB dESCRIPTION
This is another document that the employer is required to hand to the employee. 
Drawing up a job description requires firstly an analysis of the job/position. This 
analysis involves examining the knowledge, skills or competencies and ability needed 
for an employee to assume certain duties and responsibilities, and to carry out cer-
tain tasks relevant to the job/position. Once this analysis is concluded, the requisite 
job description may be drawn up. It should list the duties and responsibilities of the 
employee, and the tasks to be carried out by the job holder.

The job description is designed to fulfill the following purposes:

 • to inform the employee of what precisely he/she is expected to do in the workplace
 • to serve as a guide for determining appropriate wage rate of a job/position
 • to serve as a tool to evaluate performance

As comprehensive as a job description may be, it is rarely exhaustive simply because 
an employer cannot anticipate each and every task that an employee might have to 
carry out in the course of his/her employment. There may thus be instances where, 
although the task is not listed in the job description, the employee may neverthe-
less be required to carry it out because it falls reasonably within the ambit of the 
employee’s job description and is necessary due to the operational requirements of 
the employer’s business. The employee cannot refuse to carry out the task simply 
because it is not specifically listed in his/her job description.

A job description is subject to review from time to time to align it with the opera-
tional requirements of the employer’s business. However, any review or change to 
a job description must be done fairly, reasonably and by following fair procedure.

2.4 LETTER OF APPOINTMENT
A letter of appointment (LOA) may be handed to the employee either before or on the 
date that the employee actually starts work. The letter of appointment may constitute:

 • a brief document advising the employee of his/her appointment and welcoming 
the employee on board (it may contain a copy of the employment contract briefly 
outlining relevant terms of employment)

 • an extensive document which:

 – advises the employee of his/her appointment
 – welcomes the employee on board
 – contains the general terms and conditions of the employee’s employment (ie 

the general terms of the employment contract)

Where the letter of appointment is handed to the employee before he/she actually 
starts work, the employee will be advised of the date on which he/she is required 
to start work.
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2.5 dISPUTE RESOLUTION
In the course of an employee’s employment a dispute may arise between the employee 
and the employer. Such a dispute may involve the following:

 • an employee’s claim that he/she had been discriminated against by the employer 
on the grounds that the employer is paying the employee a wage or salary lower 
than that of other employees who perform the same work, in other words, 
discrimination on the grounds of pay

 • an employee’s claim that the employer had failed to promote the employee for 
reasons other than the employee’s competence or qualifications

 • an employee’s claim that he/she had been treated unfairly by the employer on 
grounds of race, gender or sexual orientation

 • the employee’s dismissal, which the employee claims is unfair

The Labour Relations Act requires that an attempt be made to resolve any dispute 
internally through the employer’s dispute resolution processes. These processes may 
be formal in that they are reduced to writing (ie contained in some document) or 
they may be informal (ie not reduced to writing and therefore not contained in any 
document). Where the dispute remains unresolved after it had gone through the 
employer’s dispute resolution processes, the Act requires such dispute to be referred 
for resolution to either:

 • the Commission for Conciliation, Mediation and Arbitration (CCMA), which is 
a labour dispute resolution body established in terms of the Act

 • any bargaining council which has jurisdiction

A bargaining council is formed when one or more trade unions on the one hand 
and one or more employer’s organisations on the other hand come together to form 
the council.22

The trade union and employer’s organisation will usually operate in the same sector. 
The two parties will form the bargaining council by adopting a constitution for the 
council and registering it with the Registrar of Labour Relations, who is an officer 
associated with the Department of Labour.

The functions of a bargaining council are similar to those of the CCMA and include 
the following:

 • to prevent and resolve labour disputes
 • to conclude collective agreements
 • to enforce collective agreements
 • to improve industrial support services within the sector for which the council 

is registered
 • to extend the services and functions of the bargaining council to workers in the 

informal sector and domestic workers

A collective agreement is an agreement concluded between one or more trade un-
ions on the one hand and one or more employer’s organisations on the other. The 
agreement contains the terms and conditions of employment of the workers and 
matters relating to trade union rights such as the right of recognition of the union 
by the employer, the right of access by the union to the workplace to organise its 
members, and so forth.

22 S 27 of the Labour Relations Act explains the formation of a bargaining council.
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The types of disputes which may be referred to the CCMA and bargaining council 
are varied. They include:

 • dismissal disputes
 • unfair labour practice disputes
 • organisational rights disputes

The Labour Relation Act defines an “unfair labour practice”23 as any unfair act or 
omission that arises between an employer and an employee involving-

 • the unfair conduct of the employer relating to the promotion, demotion, probation, 
or training of an employee;

 • the unfair conduct of the employer relating to the provision of benefits to an 
employee;

 • the unfair suspension of an employee or any unfair disciplinary action short of 
dismissal taken by the employer against the employee;

 • the failure or refusal by the employer to reinstate or re-employ a former employee 
in terms of any agreement.

Union rights disputes involve disputes concerning-

 • the recognition of a union by an employer;
 • the right of a union to organise its members in the workplace;
 • access by a union to a workplace to address its members.

2.6 REFERRING A dISPUTE FOR RESOLUTION
Typically, it is the employee who refers a dispute for resolution, more particularly, 
dismissal disputes and unfair labour practice disputes. Organisational rights disputes 
are typically referred for resolution by unions. Before the employee refers any dispute 
to the CCMA or bargaining council, the employee should first have made an attempt 
to resolve the dispute through the internal procedures and processes of the employer.

2.7 dISPUTE RESOLUTION PROCESSES
There are three dispute resolution processes, namely

 • conciliation
 • arbitration
 • con-arb (short for conciliation-arbitration)

Conciliation involves the mediation of a dispute between the employee and employer 
through the appointment of a conciliator/mediator by the CCMA or bargaining 
council. If the dispute is successfully resolved, that will be the end of it.

Where the dispute remains unresolved after a conciliation/mediation attempt, the 
next process to resolve such dispute is arbitration, which is an adjudicative process, 
that is a process which involves:

 • giving evidence by the employee and employer
 • calling witnesses to give evidence
 • questioning (cross-examination) any of the witnesses who give evidence to test 

the veracity of their evidence

23 S 186(2) of the Labour Relations Act. 
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 • preparation and issue to the employer and employee or union of an arbitration 
award by the arbitrator

The parties (the employee and employer) may agree to shorten the proceedings 
by combining the two processes of conciliation/mediation and arbitration into one 
process called a con-arb. In other words, once the dispute remains unresolved after 
a conciliation/mediation attempt, the parties will immediately go into the arbitration 
process without having to wait for another date.

ACTIVITy 
Marisca has just started what she believes is an exciting job. On her first day of 
work she receives a letter from her employer welcoming her as a new employee. 
This is all she receives, and after 3 months Marisca starts inquiring how much 
annual leave days, sick leave days, maternity leave days and family responsibility 
leave days she is entitled to. Although she is paid every month, she is not provided 
with a break-down of her salary, nor any explanation of deductions made. Marisca 
also has a hard time figuring out where precisely she is required to report for work 
every morning. Three months into her new job she still does not know what her 
job title is, and is growing increasingly concerned.

(1) What legal documents is Marisca entitled to on her first day of work (or 
soon thereafter)?

(2) Which document will address her queries on leave, salary break-down, 
deductions, place of reporting for work, and job title? Are you able to assist 
the employer by drawing up such a contract?

(3) Should Marisca become entangled in a dispute with her employer? What 
are her options if the dispute between her and the employer cannot be 
resolved internally?

5FEEdBACK
(1) The legal documents that must be  handed to Marisca on her first day of 

employment include:

 • a letter of appointment
 • a contract of employment
 • a job description

(2) The contract of employment, which contains her conditions of employment 
and should address all the concerns raised by her. On how to draw up a 
contract of employment, see the Appendix that follows this study unit.

(3) Marisca can refer the dispute to either the CCMA or the bargaining council 
which has jurisdiction over the sector in which she is working. Whether the 
dispute is referred to the CCMA or bargaining council, the same dispute 
resolution processes apply, namely, conciliation/mediation and arbitration.

2.8 CONCLUdING REMARKS
Once a business is up and running, and registered with the various government 
authorities, and it has employees working for it, it becomes necessary for the rela-
tionship between employees and employer to be regulated. This need for regulation 
is required by the various employment Acts of the country, for example, the Basic 
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Conditions of Employment Act and the Labour Relations Act. This regulation is 
essential to ensure the orderly functioning of a business.

SELF-ASSESSMENT qUESTIONS
1.  Which legal documents are required to be handed to an employee who starts 

employment for the first time?
2.  Which legislation requires that the terms and conditions of an employee’s 

employment be reduced to writing?
3.  Which basic terms should be included in the legal document which contains 

the terms and conditions of an employee’s new appointment?
4. What would a letter of appointment typically entail?
5. Explain the purpose of a job description.
6. Explain the various dispute resolution forums under the Labour Relations Act.
7.   Can a dispute which arises between an employee and employer be referred to 

any of these forums immediately as they arise in the workplace? Explain.
8.  Explain the different processes involved in the resolution of employment 

disputes.
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APPENDIX

Illustration of a basic employment contract

Contract of Employment

The Employer

Full name: 

Address: 

The Employee

Full name: 

Address: 

Commencement of Employment Contract

This contract will commence on the date of signature by both the employer and 
employee and continue until notice of termination is given by either party.

Place of work 

Job tile

Duties

Notice for termination of employment

Notice of termination of this employment contract may be given either verbally or 
in writing in the following manner:

 • one week, if the employee has been employed for four weeks or less
 • two weeks, if the employee has been employed for more than four weeks but not 

more than one year
 • four weeks, if the employee has been employed for one year or more

Remuneration

The employee’s salary/wage shall be made up as follows- 

 Basic salary/wage  R   

 Allowance(s)   R   

 Total    R   

 Deductions   R   

 Net amount   R   

The above remuneration shall be paid in cash on the last working day of every month 
and shall be subject to annual review on the anniversary of the employment contract.

Deductions

The following deductions are to be made:

 • PAYE
 • UIF contributions
 • Medical aid contributions
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Hours of work

The employee shall be required to work from Monday to Saturday, the normal 
working hours being

Monday to Friday:   08:00 to 17:00
Saturdays:    07:30 to 14:00

Overtime pay

The employee shall be entitled to pay for any overtime work. The nature of the 
employer’s business is such that the employee will be required to work overtime 
from time to time. However, advance notice of such overtime work will, whenever 
possible, be given to the employee. The employee will be paid for overtime work at 
the rate of one and a half times the employee’s normal daily salary/wage.

Meal Intervals

The employee shall be entitled to a 45-minute lunch break to be taken from 12:00 
or 13:00.

Sunday work

Wherever the employee is required to work on Sundays, such work will only be done 
by agreement between the employer and employee. The employee shall be paid at 
the rate of double his/her daily wage/salary for any work done on Sundays.

Public holidays

Public holidays will be treated as Sundays and the employee will only be required to 
work on public holidays upon agreement between the employer and employee. In 
addition, the employee shall be paid at the rate of double his/her daily wage/salary 
for any work done on a public holiday.

Leave

The employee shall be entitled to the following paid leave:

 • Annual leave: 21 days paid leave after every 12 months of continuous service.
 • Sick leave: 6 weeks during every leave cycle of 36 months.

1 day for every 26 days worked during the first 6 months.

 • Maternity leave: 4 months
 • Family responsibility leave: 3 days for every 12-month leave cycle

The employee shall notify the employer as soon as possible in case of his/her absence 
from work through illness.

Signed at    this    day  of  20  

EMPLOYEE    WITNESS

         

EMPLOYER    WITNESS
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3STUdy UNIT 3
3Income tax and Value Added Tax (VAT)

LEARNING OUTCOMES
When you have completed this study unit, you will be able to explain:

 • which tax concessions are made for small businesses
 • which turnover tax applies to micro business enterprises, and how one 

registers for this tax
 • what provisional tax is, and more specifically the following:

–  who is a provisional taxpayer?
–  when must provisional tax payments be made?
–  how is provisional tax determined?

 • when and how a small business registers for VAT
 • what zero-rate and exempt supplies are
 • the importance of tax invoices
 • input tax credits, and how businesses claim them
 • why record-keeping is important

3.1 INTROdUCTION
The objective of this study unit is to explain the legal principles and processes in 
respect of small businesses as provided in the Income Tax Act and the Value Added 
Tax Act.

TAX

Income Tax Turnover 
Tax

Provinsional
Tax

VAT

3.2 INCOME TAx
This is a tax levied on all the income and profits received by or accrued to individu-
als and companies. Like most governments across the world, the South African 
government derives its income mainly from taxing the income of its citizens and 
the income from business carried on within the country’s borders.
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While there is a wide variety of taxes24 enacted through legislation, government’s 
main source of revenue is income tax (and value-added tax, a form of consumption 
tax). All taxes are administered by SARS, with which all individuals and businesses 
earning an income must register as taxpayers. It is the duty of SARS to collect the 
various taxes, including income tax, and to ensure that taxpayers meet their compli-
ance duties. Compliance is enforced by SARS by

 • requiring taxpayers to make periodic tax payments, which payments may be made 
either monthly (in the case of PAYE) or bi-annually (in the case of provisional tax)

 • requiring taxpayers to file tax returns
 • imposing penalties for the non-payment of taxes and the failure to file returns

3.2.1 Calculating the normal amount of tax due
Determining the normal amount of tax due to SARS involves a number of steps 
which are outlined below:

Step 1: Determine gross income.

Gross income is the total amount, in cash or in kind, received by or 
accrued to the taxpayer during any tax year. If the amount is in kind, 
for example an asset such as property, shares, and so forth, the market 
value of the asset will be included in gross income. Amounts of a capital 
nature (ie amounts on which capital gains tax is normally levied) are 
excluded from gross income.

Step 2:   Deduct from gross income those amounts that are generally exempt 
from income tax in terms of the Income Tax Act.

Step 3:   Deduct those amounts that are deductible in terms of the Act or may 
be set off against income.

Step 4: Add any taxable capital gains (capital gains that were previously excluded).

The amount that is left after step 4 is the taxpayer’s taxable income.

Step 5:   Multiply the taxable income by the applicable income tax rate to deter-
mine the amount of income tax due to SARS.

Step 6:   Deduct from the amount of income tax as calculated in step 5 the 
normal tax rebate(s) where the taxpayer is an individual (this stepped 
is skipped where the taxpayer is not an individual).

Step 7:   Calculate the final income tax liability by deducting from the income 
tax amount in step 6 any tax credits such as SITE, PAYE or provisional 
tax payments made during the tax year.

24 Income tax, dividends tax, value added tax, transfer duty, estate duty, securities transfer tax, customs 
and excise. 
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By way of illustration:

Gross income R100,00

less Exemptions (if any)    R0,00

income                          R100,00

less allowable deductions  R40,00

plus taxable income (if any)  R10,00

Taxable income  R70,00

multiplied by Tax rate      28%

Tax due   R19,60

less provisional tax R9,60

 Final tax due  R10,00

The 28% is a standard flat tax rate for companies.

The deductions in step 3 are allowed under what is known as the general deduction 
formula contained in section 11(a) of the Income Tax Act. For these deductions to 
be allowable, they must meet the following criteria:

(1)  The amount that is sought to be deducted (ie the expenditure or loss) should 
actually have been incurred during the relevant tax year.

(2) The amount of expenditure or loss must have been incurred in the production 
of income, in other words, the purpose of the expenditure or loss must have 
been incurred with a view to producing (earning) income.

(3) The amount must not be of a capital nature (capital expenditure and capital 
losses are not deductible under the general deduction formula).

(4)  The amount (of expenditure or loss) must have been laid out or expended for 
the purpose of trade. In other words, only amounts incurred in the course of 
conducting a business are deductible. Amounts expended in pursuit of, for 
instance, a hobby are not deductible.

Although several deductions are allowed under the general deduction formula, the 
deduction of the following amounts are not allowed:

(1) domestic or private expenses
(2) bribes, fines or penalties
(3) any taxes, duties, levies, interest or penalties paid under any of the Acts

Amounts that may be set off include provisional tax and PAYE (and formerly SITE) 
paid throughout the tax year.

3.2.2 Tax concessions for small business corporations
Small business corporations with an annual turnover of up to R14 million qualify 
for tax concessions designed to promote the development of small businesses. These 
concessions involve the following:

 • Usually, companies are taxed at a flat rate of 28%, regardless of how much 
the company earns. Small businesses, by contrast, are taxed at a progressive rate 
(ie similar to the manner in which individuals are taxed). In other words, the less 
the small business earns the less tax it pays.
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 • Small business corporations are allowed a 100% write-off of all plant or machinery 
used in a manufacturing or similar process in the tax year in which the plant or 
machinery was brought into use for the first time.

 • Small business corporations are also given an accelerated write-off allowance for 
depreciable assets (other than manufacturing assets). The write-off may be done 
in the following manner:

 – 50% of the cost of the asset may be written off in the first year it was brought 
into use

 – 30% of the cost may be written off in the second tax year
 – 20% of the cost may be written off in the third tax year

TABLE 4
Small business corporation tax rates for the 2014/2015 tax year

Taxable income Rate of tax

R0–R70 700 0% of taxable income

R70 701–R365 000 7% of taxable income above 70 700

R365 001–R550 000 R20 601 + 21% of taxable income above 36 500

R550 001 and above R59 451 + 28% of the amount above 550 000

Source: SARS, www.sars.gov.za

Note:  All tax rates are subject to change on an annual basis. Any change is usually 
announced in the annual Budget Review of the Minister of Finance.

3.2.3 Turnover tax for micro businesses
Previously all businesses – big or small – were governed by the same provisions of 
the Income Tax Act, also referred to as the standard tax system. All these companies 
shared the same compliance burden. However, in recognition of the importance of 
small businesses and in an effort to promote their development, a new tax regime was 
introduced which was effective from 1 March 2009. This new regime, contained in 
the Sixth Schedule of the Income Tax Act, was designed to simplify the tax system 
for micro businesses, and is known as “turnover tax”. A micro-business is defined 
as one which does not exceed a turnover of R1 million. These businesses may apply 
to SARS to be registered under the turnover tax system. Registration is effected 
by completing a form (TTO1: Turnover tax registration application).

3.2.3.1 Benefits of turnover tax

The following are some of the benefits of turnover tax:

 • It is simpler because it taxes small businesses on turnover–not on “taxable income” 
(which requires one to start with gross income, then deduct any exempt income 
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to get to income, and then deduct any allowances, then add any taxable capital 
gains, and finally get to taxable income).

 •  Since deductions are not taken into account, detailed record-keeping for purposes 
of determining deductible expenses is eliminated, thus reducing the compliance 
burden (to compensate for not taking deductions into account, turnover tax rates 
are low).

 • Companies are usually taxed at a flat rate of 28%. By contrast, under the turnover 
tax system, micro-businesses are taxed at progressive rates (in the same way that 
individuals are), resulting in lower rates. For instance, the first R150 000 of the 
income of a micro-business is tax-exempt; any amount between R150 000 and 
R300 000 is taxed at only 1%, while any amount above R300,000 is taxed at 
equally low rates.

TABLE 5

Turnover tax rates for the 2013/2014 tax year

Turnover Tax Rate

R0–R150 000 0%

R150 001–R300 000 1% of each R1 above R150 000

R300 001–R500 000 R1 500 + 2% of the amount above R300 00

R500 001–R750 000 R5 500 + 4% of the amount above R500 000

R750 001 and above R15 500 + 6% of the amount above R750 000

Source: South African Revenue Service, www.sars.gov.za

Since a micro-business may be carried on through either a sole proprietorship, a 
partnership, a close corporation or a company, turnover tax is available to any of 
these business entities. This tax is not compulsory for a micro-business – the busi-
ness may elect to be taxed under the standard income tax rules, or it may elect to be 
taxed under the turnover tax system. A micro-business which is registered under the 
standard income tax system must deregister from that system if it wishes to register 
under the turnover tax system.

The tax liability of a business is usually determined on assessment after submission 
of a turnover tax return (form TT03) at the end of the tax year. Until the assess-
ment has been completed the business is in the meantime required to make what is 
referred to as “estimated interim payments” – the first one due in the middle of the 
tax year, constituting half, that is 50%, of the estimated turnover of that year. The 
second interim payment is made at the end of the year, constituting the second half 
(50%) of the estimated turnover for that tax year. These payments are similar to the 
provisional tax payments under the standard income tax rules. The difference is that 
two separate returns (IRP 6) are required for the provisional tax payments, while 
only one return (TT03) is required under the turnover tax system. Estimated interim 
payments are based on estimated turnover for the relevant tax year. The turnover of 
the immediately preceding tax year is used as a guideline. When the micro-business 
is finally assessed by SARS at the end of the tax year, and it is determined that there 
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is a shortfall in taxes paid, in other words, that the two interim payments do not fully 
cover the tax liability, the shortfall must be paid by a date indicated on the assessment.

At the initial introduction of turnover tax small businesses were not allowed to be 
registered for both turnover tax and VAT. If the business was registered for VAT 
and wished to register for turnover tax, it had to deregister from VAT first in order 
to register for turnover tax. A micro-business may, effective from 1 March 2012, 
register for both turnover tax and VAT.

3.2.4 Provisional tax
Provisional tax is simply a method, or mechanism, of paying income tax. Other 
methods through which the tax is paid are SITE and PAYE. It is usually only at the 
end of the tax year that one is able to determine the total taxable income or profits 
of a taxpayer for the full tax year. It is also only at that stage that the taxpayer can 
properly be issued with an assessment by SARS, which determines the taxpayer’s 
tax liability for the relevant tax year.

And, since it is only upon assessment that the taxpayer’s tax liability is properly de-
termined, it is accordingly only at that stage that the taxpayer should, technically, be 
required to make any tax payments. If things were done this way, taxpayers would 
only have to pay income tax once a year, that is, on their assessment by SARS at the 
end of the tax year. However, for government to be able to carry out its necessary 
functions, it needs money all the time and cannot, therefore, wait until taxpayers 
pay their taxes once only at the end of the year (particularly not when government’s 
main source of revenue is income tax). Accordingly, in order to meet government’s 
cash flow needs, taxpayers are required to make what is known as “provisional tax 
payments” throughout the year.

3.2.4.1 Who is a provisional taxpayer?

 • every person who derives income from carrying on a trade
 • all companies

3.2.4.2 Provisional tax payments

Payments are made throughout the year as follows:

 • The first payment is made six months after the start of the tax year.
 • The second payment is made at the end of the tax year.
 • The third final payment is made on assessment of the taxpayer – this payment is 

only due if the taxpayer’s tax liability on assessment is more than the provisional 
payments made throughout the year.

3.2.4.3 Estimating taxable income

Before the first provisional tax payment is required to be made, it is not yet known 
what the taxpayer’s taxable income for the full tax year would be. However, the 
taxpayer is required to estimate 25 the taxable income that will be derived during the 
relevant tax year. As a guideline the estimated income is the taxable income (less 

25 Par 19, Fourth Schedule, Income Tax Act 58 of 1962.
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any taxable capital gains) of the immediately preceding tax year on which SARS is-
sued an estimate. Where the micro-business fails to make such estimate on which 
it must make provisional tax payments, SARS may itself make the estimate which 
shall be final and conclusive. In other words, whatever SARS may have estimated 
the income to be, the taxpayer will not be able to dispute it.

The estimated taxable income forms the basis for the calculation of provisional tax 
payable. The estimated income is multiplied by the applicable tax rate to arrive at an 
estimate of the taxpayer’s tax liability for the year, that is, the provisional tax due.

3.2.4.4 Determining provisional tax

For the first 6-month period:

 • Start with half (ie 50%) of the amount of tax estimated for the full year.
 • Reduce the amount (ie the half of the full year’s tax) by any employees’ tax (PAYE) 

already paid to SARS during the six months.
 • If there are any foreign tax credits (credits for taxes paid in a foreign country), 

deduct these.
 • The balance of the amount is what is payable to SARS. 
 • For the second 6-month period:
 • Start with the estimated tax for the full tax year.
 • Deduct employees’ tax (PAYE) paid for the full year.
 • Deduct any foreign tax credits for the full year.
 • Deduct the provisional tax paid in the first half of the year.
 • The balance of the tax amount is payable to SARS. 

For the third period:

Technically this is not a provisional tax period because in this period the taxpayer 
has been assessed on accurate income to determine final tax liability.

 • Start with the total assessed tax payable for the full tax year.
 • Deduct employees’ tax (PAYE) paid for the full year.
 • Deduct any foreign tax credits for the full year.
 • Deduct the provisional tax paid in the first and second periods.
 • The balance is payable to SARS.

3.2.4.5 Complying with provisional tax obligations

Taxpayers are required to meet their provisional tax obligations by submitting to SARS 
a form known as the IRP 6-return. This return is submitted in respect of the first 
and second periods with the estimated income and tax indicated. The IRP 6-return 
must be accompanied by tax payment to SARS, and must be submitted even if, after 
the taxpayer’s calculations, it is shown that no provisional tax is payable in respect 
of either the first period or the second period. An IRP 6-return is always required 
to be submitted where the taxpayer does have an income upon which provisional 
tax is either payable or not payable (depending on the calculations). However, where 
the taxpayer has an income of nil, thus resulting in a nil payment to SARS, an IRP 
6-return need not be submitted.

No IRP 6-return is required or accepted by SARS in respect of the third period. As 
mentioned above, this is because the IRP 6-return is designed only for purposes 
of provisional tax. The third period does not constitute a provisional tax since an 
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assessment would by then have been issued by SARS, which will indicate the tax-
payer’s final tax liability.

3.2.4.6 The “top-up” payment

When the taxpayer (corporate or individual) is finally assessed at the end of the tax 
year, such assessment would be based on taxpayer’s accurate taxable income. The 
taxpayer’s exact tax liability is also determined then, which may be more than the 
amount of the provisional tax payments made in the first and second 6-month periods. 
This difference between provisional tax payments and assessed tax liability is normal 
since the calculation of the provisional tax was based on estimated income – not 
actual income. If there is a shortfall, the business or individual would be required 
to make a third payment- a “top-up” payment–to cover the outstanding tax balance 
brought on by the difference between the actual assessment and the provisional tax 
payments. Such payment must usually be made within six to seven months after 
the taxpayer’s financial year-end. If payment is not made within this period, the 
outstanding tax will attract interest and penalties. Where, on the other hand, the 
provisional tax paid is more than the tax liability determined upon assessment, the 
overpayment (ie excess) of provisional tax will be refunded by SARS with interest.

3.3 REGISTERING AS A TAxPAyER
As pointed out earlier, the most common legal structures through which a business 
may be carried on include:

 • a sole proprietorship
 • a partnership
 • a close corporation
 • a private company

It is compulsory for all these business entities to register with SARS for normal 
tax. Since all these entities are business entities, they would qualify as provisional 
taxpayers. However, no formal registration is required for provisional tax. Once a 
taxpayer becomes liable to pay provisional tax by virtue of qualifying as a provisional 
taxpayer, an IRP 6- return must be requested from SARS for completion and pay-
ment of provisional tax.

3.4 SARS EFILING
SARS eFiling is an online process for the submission of tax returns and related tax 
functions. The service allows individual taxpayers, tax practitioners and businesses 
to register free of charge and submit tax returns, make payments and perform a 
number of other interactions with SARS in a secure online environment.

ACTIVITy 
Thozamile’s business has for the first time achieved a R1m turnover for the 
2011/2012 tax year. Although his business is registered with SARS, Thozamile 
still does not understand how the business is taxed, since he lets a bookkeeper 
handle these matters. he is concerned, though, that the business might be pay-
ing too much tax, and believes that small businesses should in any event not be 
taxed in the same manner as large businesses. Thozamile also wonders if SARS 
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offers any tax dispensation that particularly meets the needs of small businesses. 
he approaches you for advice.

(1) What are the current tax dispensations available to small businesses?
(2) Is anyone dispensation better than the other?
(3)  Is a business allowed to move from one dispensation to another? If so, 

what is the business required to do to change from one tax dispensation to 
another? Is there any threshold that applies to such a move?

6FEEdBACK

(1) There are currently two tax dispensations available to small businesses. 
According to the first, a small business is taxed under the normal tax rules, 
but granted many tax concessions. These concessions include the fact that 
a small business is taxed at a progressive rate, which means that the first 
R67 111 that the business earns is tax-free, while income between R67 111 
and R365 000 is only taxed at 7%. Secondly, the small business is allowed 
to completely write off (deduct from income) in one year the cost of any 
plant or machinery purchased for use in the business. Normally plant and 
machinery are written off over several years. Thirdly, a small business is 
given what is referred to as an accelerated write-off allowance, which is 
equally tax beneficial. This allows the business to write off (deduct from 
income) 50% of the cost of any asset in the first year of purchase, 30% in 
the second year of use, and 20% in the third year of use. In other words, 
the cost of the asset is written off faster than usual.

The second beneficial tax dispensation for small businesses is turnover tax, 
which businesses with an annual turnover of R1 million qualify for. Turnover 
tax is even more generous in that first R150 000 that the business earns 
is tax-free, and any income above R150 000 is taxed at very low rates. 
Turnover tax does not require detailed record-keeping, which relieves the 
business of much labour and accordingly reduces compliance costs. This 
tax is also simple to calculate.

(2) The turnover tax system is more beneficial and arguably also a better one. 
however, this system is only available to businesses with an annual turnover 
not exceeding R1 million, that is, a micro enterprise.

(3) A micro-enterprise is under no obligation to be taxed under the turnover 
tax system. It may, if it so chooses, be taxed under the normal tax rules, 
which also offer many tax breaks. If a micro-enterprise was taxed under the 
turnover tax dispensation and wishes to be taxed under the normal tax rules, 
it must first deregister from the turnover tax system, and only then will it be 
taxed under the normal tax dispensation, since it cannot be taxed under 
both tax systems. If an enterprise was taxed under the normal tax rules and 
wishes to be taxed under the turnover tax rules, it must deregister from the 
normal tax dispensation and apply for registration under the turnover tax 
dispensation. Such application is made by completing the TT01: Turnover 
tax registration application and submitting it to SARS.
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3.5 VALUE AddEd TAx (VAT)

3.5.1 The VAT concept
A value-added tax (VAT) is a tax levied at each stage of the production and distribu-
tion chain (also called the sales chain). As the term suggests, the tax is only levied on 
the amount of value added to goods or services. The value added is the difference 
between a trader’s sales and the trader’s purchases of inputs from other firms. In other 
words, a trader’s value added is simply the amount of value the trader contributes 
to a product or service by applying its factors of production (ie land, labour, capital, 
and entrepreneurial ability).

By way of illustration:

Crocodile
farmer
(croc hides) supply

Shoe
manufac-
turer

Shoe
retailer Customersupply supply

 • The crocodile farmer incurred breeding and other related expenses on which he 
paid VAT. To produce the hides he has to skin the crocodiles and incur expenses 
to bring the skin to an acceptable standard for supply to the shoe manufacturer. 

      This is thus the way in which the farmer adds value to the crocodile skin. He 
has to account for VAT on his supply to the manufacturer, and the difference 
between the VAT charged for supplies (sales) made to the manufacturer and the 
VAT paid on purchases (inputs) made for his farming business is the amount 
payable to the tax authority.

 • The shoe manufacturer adds value to the hides by converting them into shoes, 
which are then supplied to the shoe retailer who is charged VAT on the supply. 
The manufacturer paid VAT on its purchases from the crocodile farmer. As in 
the above case, the manufacturer also has to account for VAT, and the difference 
between the VAT charged for supplies (sales) made to the shoe retailer and the 
VAT paid on purchases of the crocodile hides is the amount payable to the tax 
authority.

 • The retailer adds further value to the shoes by making them available to the 
customer. The retailer charges VAT on its sales to customers, while also having 
paid VAT on purchases from the manufacturer. The retailer similarly has to 
account  for VAT. And, as in the above cases, the difference between the VAT 
charged for supplies (sales) made to customers and the VAT paid on purchases 
of the shoes from the manufacturer is the amount payable to the tax authority.

 • The customers are the final consumers. They do not have to account for VAT, 
although they are charged VAT on the shoes purchased from the shoe retailer.

VAT is chargeable on:

(1) the supply of goods and services in the country
(2) the importation of goods and services into the country
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However, there is a qualification to the importation of services. VAT is only charged 
where:

(1) the importer of the services is not a vendor
(2) the services are imported for private, exempt, or other non-taxable purposes

VAT is only chargeable on what is known as the “taxable supply” of goods or 
services. “Taxable supplies” are normally supplies or sales made in the course of a 
trade and in respect of which VAT is chargeable at either the standard rate of 14% 
or the zero rate (ie 0%).

VAT vendors act as agents who, in terms of the VAT Act, must collect VAT on be-
half of the tax authority. This is done by submitting VAT returns to SARS, which 
involves the completion of a form known as the VAT 201-return. The return must 
be accompanied by payment of the VAT collected on behalf of SARS.

The frequency of the submission of VAT returns and payments is based on the value 
of taxable supplies. For instance, VAT returns must be submitted with payment:

 • every 2 months where the value of taxable supplies in a 12-month period is less 
than R30 million

 • every month where the value of taxable supplies in a 12-month period exceeds 
R30 million

 • every 4 months in the case of small businesses who make taxable supplies with 
a value of less than R1,5 million in any consecutive 12-month period

A vendor is usually required to pay VAT over to SARS where the vendor has col-
lected more VAT on taxable supplies (sales) made than the VAT the vendor itself 
has paid on purchases and other expenses. However, the situation may be reversed, 
as a result of which the vendor may find itself in what is known as a “refund” posi-
tion, that is, a situation where payment must be made by SARS to the vendor. This 
may occur where:

 •  the vendor has paid more VAT on purchases and other expenses than VAT 
collected on supplies

 • the vendor has had mainly zero-rated supplies (ie supplies on which VAT is 
charged at a rate of 0%).

3.5.2 Methods of calculating VAT
There are three methods of calculating VAT:

 • the credit method
 • the subtraction method
 • the addition method

With the credit method a trader calculates the VAT to be remitted to the tax author-
ity by means of a two-step process:

 • First, the trader multiplies its sales by the VAT rate to calculate VAT collected 
on sales.

 • Second, the trader credits VAT paid on inputs against VAT collected on sales, 
and pays this difference to the tax authority.

A trader may calculate its VAT liability before setting its prices in order to fully shift 
the VAT to the buyer. With the credit-invoice method the trader is required to show 



LSB2605/1 39

STUdy UNIT 3: Income tax and Vallue Added Tax (VAT)

VAT separately on all sales invoices and to calculate the VAT credit on inputs by 
adding all VAT shown on purchase invoices.

With the subtraction method the firm calculates its value added by subtracting its 
cost of taxed inputs from its sales. Next the firm determines its VAT liability by 
multiplying its value added by the VAT rate.

With the addition method the firm calculates it value added by adding all payments 
for untaxed inputs (eg wages and profits). Next the firm multiplies its value added 
by the VAT rate to calculate VAT to be paid to the tax authority.

South Africa has adopted the credit method, and more specifically the credit-invoice 
method. This method is considered superior because it requires registered vendors 
to maintain detailed records that are cross-indexed with supporting documentation. 
A VAT shown on the sales invoice of one firm is the same as the VAT shown on the 
purchase order of another firm. As a result the credit-invoice method allows SARS 
tax auditors to cross-check the records of firms. In addition each firm has a vested 
interest in ensuring that the VAT shown on their purchase orders is not understated, 
so that the firm receives full credit against VAT liability for VAT previously paid. 
The credit-invoice method is thus easier for SARS to enforce.

3.5.3 Registering for VAT
The are two categories of VAT registration:

 • compulsory registration
 • voluntary registration

Where the income earned from selling goods or the fees earned from providing 
services exceeds R1 million (or is expected to exceed R1 million) in any consecutive 
12-month period, the business is under an obligation to register for VAT, in which 
case the business is referred to as a vendor. This type of registration is compulsory. 
Registration entails completing and submitting the VAT 101-form to SARS.

Where the income earned from selling goods or the fees earned from providing ser-
vices in the past 12-month period was more than R50 000 but less than R1 million, 
a business may apply for what is known as “voluntary registration”. The same form 
as mentioned above (ie form VAT 101) is used for purposes of voluntary registration. 
However, the threshold is increased to R60 000 if the business supplied commercial 
accommodation.

The documents that must normally accompany the VAT 101-form include:

 • a certified copy of the identity document of

 – the individual, where application is made by a sole trader
 – a partner, where application is made on behalf of a partnership
 – a member, where application is made by a close corporation
 – a director or shareholder, where application is made by a company

 •  The compulsory registration threshold used to be R300 000 but was increased 
to R1 million from 1 March 2009.

 – an original cancelled cheque or letter from the bank certifying the account 
details of the applicant

 – a copy of the municipal account of the business



40

 

 – a copy of the residential municipal account
 – copies of bank statements for the immediately preceding 3-month period

3.5.4 Zero-rated and exempt supplies
The VAT Act does not require VAT to be collected on all supplies. In fact, the Act 
gives special treatment to certain supplies in respect of which no VAT is required to 
be paid to SARS. Special treatment may be obtained by two systems, namely

 • zero-rated supplies (taxable supplies)
 • exempt supplies (non-taxable supplies)

A vendor that makes zero-rated supplies is required to charge VAT on sales at the 
rate of 0%. In other words, the price of the commodity would not include any VAT. 
Although the vendor would not charge any VAT on sales, he would receive credit for 
all VAT paid on purchases (ie on inputs). And although the vendor would not pay 
any VAT to SARS, the vendor is entitled to claim a refund for VAT paid to suppliers.

A vendor that makes exempt supplies does not charge any VAT on sales, and does 
not receive any credit for VAT paid on purchases (inputs). The price the final con-
sumer is charged will include all VAT paid except the vendor’s VAT on his own 
value added. In this case SARS collects a tax on all the value added in the product 
except the vendor’s value added. A business that makes only exempt supplies would 
not have to register with SARS as a vendor, since no VAT is collected on sales nor 
any refund claimed for VAT paid on inputs.

Some of the items on which a zero rate of VAT (0%) must be charged are:

 • brown bread and brown bread flour
 • chicken eggs
 • fresh or frozen fruit and vegetables
 • dried beans
 • lentils
 • maize meal
 • milk (fresh or powered)
 • vegetable oil
 • pilchards
 • exported goods

Items which constitute exempt supplies, in other words, items on which VAT is not 
charged, include:

 • residential accommodation (excluding holiday accommodation)
 • transport of fare-paying passengers by road or railway (ie passenger transport 

by taxi, bus or train)
 • educational services (eg schools, colleges, universities and other public benefit 

organisations)
 • childcare services (eg crèches, after-school care centres)

3.5.5 Input tax
Input tax is the VAT that a vendor pays when making purchases in the course of 
his business. While the vendor is required to collect VAT on behalf of SARS, he 
does not usually pay over the entire amount of VAT (the gross VAT amount col-
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lected). The vendor is only required to pay over a net amount after the VAT paid 
on purchases by the vendor (his input tax) has been set off against (deducted from) 
the VAT collected (the output tax). The difference between these two amounts may 
result in a liability to pay VAT to SARS. This will be the case where the amount of 
VAT collected is greater than the vendor’s input tax (the VAT paid). However, the 
difference between the two amounts may also give rise to a refund where SARS 
has to pay the vendor. This will be the case where the vendor’s input tax is greater 
than the VAT collected.

The following applies for the vendor to qualify to deduct input tax from the VAT 
collected:

 • VAT must have been charged on the vendor’s purchases at the standard rate of 
14%. In other words, input tax is not deductible where the vendor acquired goods 
or services which were zero-rated (ie VAT charged at 0%) or VAT-exempt.

 • The vendor must have acquired the goods or services wholly or partly for 
consumption, or for use in his business undertaking, more specifically, with a 
view to producing taxable supplies.

 • The vendor must have proof of the purchases made and VAT paid. In other 
words, the vendor must have:

 – a valid tax invoice for standard-rated supplies
 – a customs bill of entry for imported goods

Crocodile
farmer
(croc hides) Supply:

R11,23
Supply:
R16,84

Shoe
manufacturer

Shoe
retailer Supply:

R22,46
Customer

VAT collected = R1,23   Input tax = R1,23         Input tax = R1,84   Input tax = 0

(May deduct                   VAT collected               VAT collected       Non-vendor 
any input tax)      = R1,84                  = R2,46            

R1,23 payable to             R0,61 payable to           R0,62 payable            
    SARS       to SARS             

SARS                   (i.e. R1,84 –      (i.e. R2,46 –    
         R1,23)       R1,84)

 • Assuming the farmer’s price for the hide exclusive of VAT is R10, the VAT   
fraction (ie     14   ) is used to calculate the VAT on the supply made by the 
                     114  farmer, namely: 

    14   x R10 = R1,23 
    114   

The farmer may deduct from this amount whatever VAT (input tax) he had himself 
paid for purchases in relation to the hides. Any balance must be paid over to SARS.

 • Assuming the shoe manufacturer’s price for supplies to the retailer is R15 exclusive 
of VAT, then VAT on the supply to the retailer is calculated thus: 
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   14    x R15 = R1,84 
  114

The R1,23 VAT paid on the purchase of the hides from the farmer is input tax 
to the manufacturer.

The manufacturer itself collects VAT of R1,84 on its supply to the retailer. The 
manufacturer is allowed to deduct from this amount the VAT (input tax) it had 
itself paid. The balance is payable to SARS.

 • Assuming the retailer’s price to its customer is R20 exclusive of VAT, then the VAT 
to be    14    x R20 = R2,46 charged is determined in the following manner:              
          114

The retailer charges VAT of R2,46 on its sales to the final consumer, the customer. 
The retailer had itself paid VAT of R1,84 on the acquisition of the shoes from the 
manufacturer. This VAT is an input tax to the retailer, who may deduct it from 
the VAT collected on its sales to the customer. The balance is payable to SARS.

 • The customer is not a registered vendor and is therefore not required to account 
for any VAT or entitled to claim any input tax credit.

3.5.6 Tax invoices
The tax invoice is critical in the supply cycle. For instance, a vendor is entitled to 
claim a tax credit for purchases made in his enterprise. However, this credit, the 
input tax credit, cannot be claimed without proof that

 • the purchases were actually made
 • VAT was charged and paid on those purchases

The VAT Act is clear that for an invoice to qualify to be used for purposes of claim-
ing an input tax credit

 • The words “Tax Invoice” must be displayed in a prominent place on the invoice.
 • The invoice must bear the name, address and VAT registration number of the 

supplier.
 • The invoice must bear the name, address and VAT registration number of the 

purchaser (where purchases are for R3 000 or more).
 • The invoice must have a serial number and date of issue.
 • The invoice must provide a full description of the goods or services.
 • The invoice must show the price and VAT charged.

On purchases of less than R3 000 the invoice does not need to display the purchaser’s 
name, address and VAT registration number. In other words, the tax invoice need 
only contain the following information:

 • the words “Tax Invoice” displayed in a prominent place on the invoice
 • the name, address and VAT registration number of the supplier
 • a serial number and date of issue
 • a full description of the goods or services
 • the price and VAT charged

No tax invoice is required where purchases are for R50 or less. However, a till slip 
or sales docket which indicates the VAT charged by the supplier is required to claim 
an input tax credit.
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3.5.7 Record-keeping
From time to time SARS may wish to verify the correctness of the VAT returns 
submitted by vendors and VAT payments made. This requires an examination of 
the accuracy of vendors’ accounting records, including the legitimacy of documents 
used to claim input tax credits.

Since SARS could never be expected to carry out an examination of the records of 
each and every vendor, the audits are accordingly based on the risk profile of vendors 
which is, in turn, based on a number of factors, some of which include the following:

 • the level of accuracy and completeness of VAT returns
 • the nature of the vendor’s business
 • the frequency, and amounts, of refunds claimed by the vendor
 • the vendor’s history of compliance

In order for the SARS auditors to carry out their work, vendors are required to keep 
their business records for a period of at least 5 years. The records usually required 
to be kept include:

 • tax invoices, receipts, debit notes, credit notes, cash register tapes
 • ledgers, cash books, journals and other accounting books
 • relevant contracts
 • paid cheques and cheque books
 • export documentation in respect of zero-rated supplies
 • stock sheets and control lists
 • import records and proof of payment of VAT paid on imported goods
 • bank deposit slips and bank statements
 • any other record deemed necessary by the SARS auditors

ACTIVITy 
duncan operates a retail business which achieved a turnover of R1,4 m for the 
2011/2012 tax year. The business sells all sorts of goods (especially in bulk), which 
include brown bread, maize meal, pilchards and chicken eggs. duncan’s business 
sometimes even exports these goods to neighbouring countries. he also runs a 
side business in the form of holiday accommodation for foreign tourists, and as 
part of this business, duncan transports the visitors from the airport to their place 
of accommodation and wherever else they need to go while visiting the country. 
This side business has thus far only been able to generate a turnover of R600 000 
in a year. duncan is confused about the VAT implications of his businesses and 
believes he needs advice.

(1) how many times per year are duncan’s businesses required to submit VAT 
returns and payment to SARS?

(2)  Is the retail business making any zero-rated supplies? If so, how are these 
supplies required to be treated under the VAT Act?

(3)  Is the holiday accommodation and transportation business rendering any 
exempt supplies? If so, how are these supplies required to be treated under 
the VAT Act?

(4)  Under what circumstances would the retail business be entitled to a VAT 
refund from SARS? 



44

 

7FEEdBACK
(1)   Since duncan’s business is producing taxable supplies to the value of less 

than R1,5 million (the business only renders supplies to the value of R1,4 
million), it is only required to file VAT returns with SARS every 4 months.

(2)  yes. The sale of goods such as brown bread, maize meal, pilchards and 
chicken eggs constitutes zero-rated supplies. This means that VAT at the 
rate of 0% must be charged on these sales. In other words, no VAT is 
chargeable on these sales.

(3)  Making holiday accommodation available to the foreigners does not con-
stitute an exempt supply. This means that VAT at the standard rate of 14% 
must be charged when this service is supplied to the foreigners or any other 
person. The transportation of passengers constitutes an exempt supply only 
if the passengers are fare-paying. It is assumed that duncan will somehow 
charge his foreign visitors for carting them about. After all, this is a business 
he is running. Since this qualifies as an exempt supply, Duncan should not 
charge any VAT on the service provided to the visitors.

(4)  The retail business would be entitled to a refund from SARS if the VAT it 
paid on purchases made exceeds the VAT charged on sales made, in other 
words, if input tax exceeds output tax.

3.5.8 Concluding remarks
Income tax and value-added tax are an important source of revenue for govern-
ment, who can only carry out its state functions such as building roads and other 
infrastructure which are important for businesses from the revenue collected from 
taxpayers. It is thus important for businesses, who are also taxpayers, to be familiar 
with the income tax and VAT registration process and the necessity to pay taxes in 
accordance with the country’s laws. However, cognisant of the special needs of small 
businesses as well as their important role as employment creators, government has 
improved the tax dispensation applicable to small businesses by removing many of 
the obstacles which might hamper small businesses and by providing a favourable 
tax dispensation. This study unit set out to address the importance of and processes 
involved in the registration of small businesses for tax purposes, as well as the pro-
cesses involved in the payment of taxes.
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SELF-ASSESSMENT qUESTIONS
1. Explain the “provisional tax” concept.
2.   Compare the taxation of normal companies to that of small business  

corporations. Which tax concessions are available for small business corporations?
3. Why is the payment of provisional tax necessary?
4.  How many times per year must provisional tax payments be made? Discuss 

briefly.
5. Explain how provisional tax payments are made to SARS.
6. Explain “top-up payment”.
7. Explain “turnover tax”. What is the threshold for its application?
8. Are there benefits associated with the turnover tax?
9. Explain the VAT concept.
10. On what must VAT be charged?
11. Explain what “taxable supplies” means.
12. Explain how VAT is paid over to SARS.
13.  What are the different categories of VAT registration? Are there any thresholds 

involved?
14.  Explain what “zero-rated supplies” means. Give examples of supplies which 

are zero-rated.
15.  Explain what “exempt supplies” means. Give examples of supplies which con-

stitute exempt supplies.
16. Explain the “input tax” concept.
17. Explain the “output tax” concept.
18. Explain the importance of VAT invoices in the supply cycle.
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 APPENDIX

Illustration of a valid tax invoice for purchases in excess of R3 000.

TAX INVOICE

Jake the Rake Computing (Pty) Ltd
25 Leopard Lane 
Leopard Village  
Pretoria
VAT No. 4921125009

Invoice No. 798/12
Date: 30 April 2012
To: Brainiac Traders CC
13 Forgotten Crescent
Bright Plaza
Kimberley
VAT No. 4001239785

Date Quantity Description Price

30/04/2012 5 Acer Notebook: 
Model AC 30452

R20 000

2 HP Printer: Model

HP 11209

 R4 000

Total                         R24 000 
VAT included @ 14%  R2 947
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Illustration of a valid tax invoice for purchases less than R3 000.

TAX INVOICE

Jake the Rake Computing (Pty) Ltd
25 Leopard Lane 
Leopard Village
Pretoria
VAT No. 4921125009

Invoice No. 654/12
Date: 20 April 2012

Date Quantity Description Price

20/04/2012 1 HP Printer:  
Model HP 11235

R2 500

1 HP Printer:  
Catridge

  R499

Total                          R2 999 
VAT included @ 14%    R368
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4STUdy UNIT 4
4Business licences

LEARNING OUTCOMES
When you have completed this study unit, you will be able to explain:

 • which businesses need a licence to operate
 • which processes are involved in obtaining a business licence
 • what circumstances lead to the renewal of a business licence, and which 

processes are involved in this renewal
 • what the legal consequences are of operating a business without a licence

4.1 INTROdUCTION
Generally speaking no person may carry on a business in any specific area or on 
any premises without first having obtained a licence to do so. The licensing and 
carrying on of businesses are regulated by the Businesses Act of 1991. In terms of 
Act26 local authorities are responsible for the issuing of licences, and when doing 
so they are referred to as licensing authorities. In other words, any person or com-
pany intending to carry on a business must first apply for a licence to the licensing 
authority which has jurisdiction over the area where the business is to be carried 
on. The licensing authority may also be called the Trade Licence Department, or 
another applicable name.

4.2 LEGAL REqUIREMENTS
In terms of the Act27 the types of trades or businesses which normally require a 
licence before trading can start include the following:

 • food provision, more specifically

–  the sale or supply of meals, take-aways or perishable foodstuffs

 • health and entertainment facilities, more particularly

–  Turkish baths, saunas and health baths
–  massage or infra-red treatments
–  male and female escorts
–  three or more slot machines and electronic games
–  three or more snooker or billiard tables
–  nightclubs and discotheques
–  cinemas and theatres

 • hawkers selling meals and perishable foodstuffs

26  More specifically, s 1 of the Businesses Act.
27  Schedule 1 of the Businesses Act.



LSB2605/1 49

STUdy UNIT 4: Business licencesSTUdy UNIT 4: Business licences

Before a licence application is approved, the licensing authority will normally ensure 
that the following are complied with:

 • the environmental health regulations of the local authority (city or municipality)
 • the noise and air pollution regulations of the local authority
 • town planning regulations
 • public safety regulations
 • building control regulations

Where the business is to be carried on from building premises, the licensing author-
ity may first want to carry out an inspection of the premises before finally giving its 
approval for the licence.

Obtaining a licence often requires completing a standard form issued by the licensing 
authority, and attaching the following documents to the application form

 • the registration certificates if the business is carried on through a company or 
close corporation

 • the identity documents of the directors or members of the company or close 
corporation

 • where the business is carried on through a sole proprietorship (sole trader), the 
identity document of the trader

 • a SARS tax certificate
 • where the business is to be carried on from building premises, the layout of the 

building
 • any zoning certificate where zoning was required
 • any other documentation deemed necessary by the licensing authority

4.3 WIThdRAWAL OR SUSPENSION OF A BUSINESS LICENCE
Once a licence has been issued by the licensing authority, the licence holder is re-
quired to remain in compliance with the conditions attached to the licence. These 
conditions may include compliance with the regulations related to the following:

 • the health and safety of the public
 • noise and air pollution
 • town planning
 • building control
 • any other condition(s) that may be imposed by the licensing authority

Where the licence holder fails to remain in compliance with the conditions of the 
licence, the licensing authority may withdraw the licence and inform the licence 
holder accordingly in writing. Where this happens, the licence holder must be pro-
vided with the reasons for the withdrawal and informed that he/she has the right 
to make representations to the licensing authority for a review or reconsideration of 
the decision to withdraw the licence. Such representations are usually to be made 
within a period of 21 days after written notification of withdrawal of the licence 
has been received by the licence holder. Where no representations are forthcoming 
from the licence holder, the licence may be permanently withdrawn, in which case 
the licence holder will have to make an entirely new application if he/she wishes to 
have the licence reinstated.

In other words, the former holder will be required to complete the standard licence 
application form afresh, in addition to which the requisite supporting documentation 
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must be submitted to the licensing authority. The same principle will apply where 
the licensing authority upholds its initial decision to withdraw the licence.

Where, during an inspection by the licensing authority, the licence holder is found 
to have failed to comply with the conditions attached to the licence, the licensing 
authority may, instead of withdrawing the licence, merely suspend it. In such a case, 
the licence holder will be required to rectify the non-compliance before suspen-
sion of the licence will be uplifted. The licence holder will be allowed a specified 
period of time within which to do so. Should the licence holder fail to rectify the 
non-compliance, the licensing authority may decide to withdraw the licence. Where 
this is the case, the licensing authority is, as indicated above, required to inform the 
licence holder of its decision in writing and advise the holder of its right to make 
representations within a period of 21 days for the review or reconsideration of the 
decision to withdraw the licence.

However, where the licence holder does rectify the compliance, the licensing author-
ity may decide to reinstate the holder’s licence. Such a reinstatement will not require 
a new application by the licence holder.

4.4 OPERATING WIThOUT A BUSINESS LICENCE
A trader may not operate a business without a licence issued by the licensing author-
ity which has jurisdiction over the area where the business is operated. Where the 
trader is found to have operated without the requisite business licence, the trader 
may be prosecuted for non-compliance with the provisions of the Businesses Act, 
more specifically, for operating a business without a licence. If found guilty, a fine 
may be imposed on the trader, who may, in addition, be directed to cease trading 
until a business licence had been obtained.

ACTIVITy 
Joe and Jane combine their skills and capital to start a retail business which sells 
furniture, fish and chips, and fruit and vegetables. Each business is operated 
separately from the others and from different premises.

(1) do Joe and Jane require a licence to operate: 

 • the furniture business?
 • the fish and chips business?
 • the fruit and vegetables business?

8FEEdBACK

 •  In terms of the Businesses Act, Joe and Jane do not need a licence to operate 
the furniture business.

 •  Joe and Jane would require a licence before they start operating the fish and 
chips business as this is required for food provision businesses, such as take- 
aways, as is the case here.

 • Joe and Jane would not require a licence to sell fruit and vegetables.
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4.5 CONCLUdING REMARKS
In the interest of the public it is important for businesses to be conducted in an orderly 
fashion, and government has enacted specific regulations for this purpose. If there 
were no regulations, any person would set up any business anywhere, which may 
be harmful to the public. While not every business requires a licence, some do. No 
licence is granted unconditionally, and the licence may be suspended or withdrawn 
where the holder fails to comply with the conditions attached to the licence. There 
are also consequences attached to the operation of a business without a licence.

SELF-ASSESSMENT qUESTIONS
1.   Name the types of trades or businesses which require a licence before they 

may start operating.
2.  What are the requirements that an applicant must comply with before a licens-

ing authority will approve a licence application?
3. Which documents must accompany a licence application?
4. Why may a licensing authority withdraw or suspend a business licence?
5. Explain a business owner’s rights where its licence is withdrawn or suspended.
6.   What are the legal consequences where a business is found to have operated a 

business without a licence?
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APPENDIX

INCOME TAX ACT NO. 58 OF 1962

FOURTH SCHEDULE

AMOUNTS TO BE DEDUCTED OR WITHHELD BY EMPLOYERS 
AND PROVISIONAL PAYMENTS IN RESPECT OF NORMAL TAX AND  
PROVINCIAL TAXES

Part I:  Definitions
Part II:  Employees’ Tax 
Part III:  Provisional Tax
Part IV:  General

PART II 

EMPLOYEES’ TAX 

EMPLOYERS TO DEDUCT TAX 

Paragraph 2

(1)  Every –

(a) employer who is a resident; or

(b)  representative employer in the case of any employer who is not a resident, 
(whether or not registered as an employer under paragraph 15 who pays or 
becomes liable to pay any amount by way of remuneration to any employee 
shall, unless the Commissioner has granted authority to the contrary, deduct 
or withhold from that amount, or, where that amount constitutes any lump 
sum contemplated in paragraph 2(1)(b) of the Second Schedule, deduct from 
the employees benefit or minimum individual reserve as contemplated in that 
paragraph, by way of employees’ tax an amount which shall be determined as 
provided in paragraph 9, 10, 11 or 12, whichever is applicable, in respect of 
the liability for normal tax of that employee, or, if such remuneration is paid 
or payable to an employee who is married and such remuneration is under the 
provisions of section 7(2) of this Act deemed to be income of the employee’s 
spouse, in respect of such liability of that spouse, and shall pay the amount so 
deducted or withheld to the Commissioner within seven days after the end of 
the month during which the amount was deducted or withheld, or in the case 
of a person who ceases to be an employer before the end of such month, within 
seven days after the day on which that person ceased to be an employer, or in 
either case within such further period as the Commissioner may approve.

(1A)  Notwithstanding the provisions of subparagraph (1), a person shall not be 
required to deduct or withhold employee’s tax in respect of any year of assess-
ment of a company or trust solely by virtue of paragraph (c) of the definition of 
“personal service provider” where the company or trust has in respect of such 
year of assessment provided that person with an affidavit or solemn declaration 
stating that the relevant paragraph does not apply and that person relied on 
that affidavit or declaration in good faith.
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(2)  Any employer may, at the written request of any employee, deduct or withhold 
from any amount of remuneration an amount by way of employees’ tax greater 
than that required to be deducted or withheld in terms of sub- paragraph (1), 
and shall remit such amount to the Commissioner, and the provisions of this 
Schedule relating to employees’ tax shall mutatis mutandis apply in respect of 
such amount.

(3) . . . . . .

(4)  The amount required to be deducted or withheld from any remuneration under 
this Schedule by way of employees’ tax must be calculated on the balance of 
the remuneration remaining after deducting therefrom –

(a)  any contribution by the employee concerned to any pension fund which 
the employer is entitled or required to deduct from that remuneration, 
but limited to the deduction to which the employee is entitled under 
section 11(k) having regard to the remuneration and the period in re-
spect of which it is payable;

(b)  at the option of the employer, any contribution to a retirement annuity 
fund by the employee in respect of which proof of payment has been 
furnished to the employer, but limited to the deduction to which the 
employee is entitled under section 11(n) having regard to the remunera-
tion and the period in respect of which it is payable;

(bA)  any contribution made by the employer to any retirement annuity fund 
for the benefit of the employee, but limited to the deduction to which 
the employee is entitled under section 11(n) having regard to the remu-
neration and the period in respect of which it is payable;

(c)  at the option of the employer, any premium paid by the employee in 
respect of which proof of payment has been furnished to the employer, 
in terms of an insurance policy –

   (i)   to the extent that it covers that employee against the loss of income 
as a result of illness, injury, disability or unemployment; and

  (ii)   in respect of which all amounts payable in terms of that policy 
constitute or will constitute income as defined, but limited to the 
deduction to which the employee is entitled under section 11(a)

(cA)  any premium deemed to have been paid by the employee in terms of 
paragraph 12C(2) of the Seventh Schedule;

(d )  any contribution by the employee to a medical scheme as contemplated 
in section 18(1)(a)

 (i)   if the employer effects payment of the contribution to the medical 
scheme; or

(ii)   at the option of the employer, if the employer does not effect 
payment of the contribution to the medical scheme, in respect of 
which proof of payment has been furnished to the employer, if the 
employee is entitled to a rebate under section 6(2)(b);
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 (e) . . . . . .

( f )  so much of any donation made by the employer on behalf of the em-
ployee –

    (i)  as does not exceed 5 per cent of that remuneration after deduct-
ing therefrom the amounts contemplated in items (a) to (d ); and

  (ii)  for which the employer will be issued a receipt as contemplated 
in section 18A(2)(a)

Paragraph 3

(1)  The liability of any employer to deduct or withhold any amount of employees’ 
tax in terms of paragraph 2 shall not be reduced or extinguished by reason of 
the fact that the employer has a right or is otherwise than in terms of any law 
under an obligation to deduct or withhold any other amount from the employees’ 
remuneration, and such right or obligation shall notwithstanding anything to 
the contrary in any other law contained, for all purposes be deemed to have 
reference only to the amount of the remuneration remaining after the amount 
of employees’ tax referred to in that paragraph has been deducted or withheld.

REGISTRATION OF EMPLOYERS 

Paragraph 15

(1)  Every person who is an employer shall apply to the Commissioner in such 
form as the Commissioner may prescribe for registration as an employer within 
fourteen days after becoming an employer, or within such further period as the 
Commissioner may approve: Provided that where no one of such employer’s 
employees is liable for normal tax, the provisions of this paragraph shall not 
apply to such employer.

(1A) . . . . .

(2)  Any person who has furnished a declaration to the Commissioner under the 
provisions of section thirty six of the Income Tax Amendment Act, 1962 (Act 
No. 90 of 1962), shall be deemed to have applied for registration as an employer 
under this paragraph.

(3)  Every person who has applied or is deemed to have applied for registration 
under sub-paragraph (1) shall within fourteen days after changing his address 
or ceasing to be an employer, notify the Commissioner in writing of his new 
address or of the fact of his having ceased to be an employer, as the case may 
be.

(4)  The Commissioner may at such times as he may decide issue public notices 
drawing attention to the provisions of this paragraph.
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INCOME TAX ACT NO. 58 OF 1962

SIXTH SCHEDULE

DETERMINATION OF TURNOVER TAX PAYABLE BY 
MICRO BUSINESSES 

APPLICATION OF SCHEDULE

PERSONS THAT QUALIFY AS MICRO BUSINESSES

Paragraph 2

(1) A person qualifies as a micro business if that person is a –

(a)   natural person (or the deceased or insolvent estate of a natural person that 
was a registered micro business at the time of death or insolvency); or

(b)   company, where the qualifying turnover of that person for the year of as-
sessment does not exceed an amount of R1 million.

(2)  If a person described in subparagraph (1) carries on a business during the rel-
evant year of assessment for a period which is less than 12 months, the amount 
described in subparagraph (1) is reduced proportionally taking into account the 
number of full months that it did not carry on business during that year.

TAXABLE TURNOVER 

Paragraph 5

The taxable turnover of a registered micro business in relation to any year of as-
sessment consists of all amounts not of a capital nature received by that registered 
micro business during that year of assessment from carrying on business activities 
in the Republic, including amounts described in paragraph 6 and excluding amounts 
described in paragraph 7, less any amounts refunded to any person by that registered 
micro business in respect of goods or services supplied by that registered micro busi-
ness to that person during that year of assessment or any previous year of assessment

INCLUSIONS IN TAXABLE TURNOVER 

Paragraph 6

The taxable turnover of a registered micro business includes –

(a) 50 per cent of all receipts of a capital nature from the disposal of –

  (i)  immovable property mainly used for business purposes, other than 
trading stock; and

 (ii)  any other asset used mainly for business purposes, other than any 
financial instrument; and
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(b)  in the case of a company, investment income (other than dividends and foreign 
dividends).

EXCLUSIONS FROM TAXABLE TURNOVER 

Paragraph 7

The taxable turnover of a registered micro business does not include –

(a) in the case of a natural person, investment income;

(b)  any amount exempt from normal tax in terms of section 10(1)( y), 10(1)(zA), 
10(1)(zG), and 10(1)(zH);

(c)  any amount received by that registered micro business where that amount ac-
crued to it prior to its registration as a micro business and that amount accrued 
was subject to tax in terms of this Act; and

(d )  any amount received by that registered micro business from any person by 
way of a refund in respect of goods or services supplied by that person to that 
registered micro business.

REGISTRATION

Paragraph 8

(1)  A person that meets the requirements set out in Part II may elect to be registered 
as a micro business –

 (a)  before the beginning of a year of assessment or such later date during 
that year of assessment as the Commissioner may prescribe by notice 
in the Gazette; or

 (b)  in the case of a person that commenced business activities during a year 
of assessment, within two months from the date of commencement of 
business activities.

(2)  A person that elected to be registered in terms of subparagraph (1) must be 
registered by the Commissioner with effect from the beginning of that year of 
assessment.

(3)  A person that is deregistered in terms of paragraph 9 or 10 may not again be 
registered as a micro business.

VOLUNTARY DEREGISTRATION 

Paragraph 9

(1)  A registered micro business may elect to be deregistered before the beginning 
of a year of assessment or such later date during that year of assessment as the 
Commissioner may prescribe by notice in the Gazette.

(2) A registered micro business that elects to be deregistered under subparagraph (1)
  must be deregistered by the Commissioner with effect from the beginning of 

that year of assessment.
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(3)  A registered micro business must not be deregistered in terms of subparagraph 
(2) unless it has been a registered micro business for a period of at least three 
years.

COMPULSORY DEREGISTRATION 

Paragraph 10

(1)  A registered micro business must notify the Commissioner within 21 days from 
the date on which –

(a)  the qualifying turnover of that registered micro business for a year 
of assessment exceeds the amount described in paragraph 2, or there 
are reasonable grounds for believing that the qualifying turnover will 
exceed that amount; or

(b) that registered micro business is disqualified in terms of paragraph 3.

(2)  The Commissioner must, subject to subparagraph (3), deregister a registered 
micro business with effect from the beginning of the month following the 
month during which the event as described in subparagraph (1)(a), (1)(b) or (4) 
occurred.

(3)  The Commissioner may direct that a person remains a registered micro business 
if the Commissioner is satisfied that the increase in the qualifying turnover of 
that person to an amount greater than the amount described in paragraph 2 is 
of a nominal and temporary nature.

INTERIM PAYMENTS 

Paragraph 11

(1)  A registered micro business must, within six calendar months from the first 
day of the year of assessment –

(a) estimate the taxable turnover for the year of assessment;

(b)  calculate the amount of tax payable on the estimated taxable turnover; 
and

(c) pay an amount equal to 50 per cent of the amount of tax so calculated.

(2)  The estimate described in paragraph (1)(a) may not be less than the taxable 
turnover of the previous year of assessment unless the Commissioner, having 
regard to the circumstances, agrees to accept the lower estimate.

(3)  Where full payment of the amount described in subparagraph (1)(c) is not 
received by the Commissioner within six calendar months from the first day 
of the year of assessment, interest at the prescribed rate is payable from the 
first day after the six calendar months to the earlier of the date on which the 
shortfall is received and the last day of the year of assessment.

(4)  A registered micro business must, by the last day of the year of assessment –

  (a) estimate the taxable turnover for the year of assessment;
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(b)  calculate the amount of tax payable on the estimated taxable turnover; 
and

(c)  pay an amount equal to the amount of tax so calculated less the amount 
paid in terms of subparagraph (1).

SKILLS DEVELPMENT ACT, 1998

Section 9  Establishment of SETA

(1)  The Minister may, in the prescribed manner, establish a sector education and 
training authority with a constitution for any national economic sector.

(2)  The Minister must determine a discrete sector for the purposes of subsection 
(1) by reference to categories of employers and for the purposes of that deter-
mination take into account –

(a)  the education and training needs of employers and employees that –

    (i) use similar materials, processes and technologies;

 (ii) make similar products; or

(iii) render similar services;

(b)  the potential of the proposed sector for coherent occupational structures 
and career pathing;

(c)  the scope of any national strategies for economic growth and 
development;

(d)  the organisational structures of the trade unions, employer organisa-
tions and government in closely related sectors;

(e)  any consensus that there may be between organised labour, organised 
employers and relevant government departments as to the definition 
of any sector; and

(f)  the financial and organisational ability of the proposed sector to  
support a SETA.

(3)  On the establishment of a SETA, the Minister may provide assistance to the 
SETA to enable it to perform its functions.

Section 10 Functions of a SETA

(1) A SETA must –

(a)  develop a sector skills plan within the framework of the national skills 
development strategy;

(b) implement its sector skills plan by –

    (i) establishing learnerships;

 (ii) approving workplace skills plans;

(iii)  allocating grants in the prescribed manner to employers, educa-
tion and training providers and workers; and

(iv)  monitoring education and training in the sector; 



LSB2605/1 59

Appendix

(c) promote learnerships by –

  (i)  identifying workplaces for practical work experience; 

 (ii) supporting the development of learning materials; 

(iii) improving the facilitation of learning; and

(iv)  assisting in the conclusion of learnership agreements; 

(d) register learnership agreements;

(e)  within a week from its establishment, apply to the South African 
Qualifications Authority for accreditation as a body contemplated in 
section 5(1)(a)(ii)(bb) and must, within 18 months from the date of that 
application, be so accredited;

( f)  collect and disburse the skills development levies in its sector; 

(g) liaise with the National Skills Authority on –

  (i) the national skills development policy;

 (ii) the national skills development strategy; and

(iii) its sector skills plan;

(h) report to the Director-General on –

   (i) its income and expenditure; and

  (ii) the implementation of its sector skills plan;

(i)  liaise with the employment services of the Department and any education 
body established under any law regulating education in the Republic 
to improve information –

               (i) about employment opportunities; and

  (ii) between education and training providers and the labour market;

 (iii)  appoint staff necessary for the performance of its functions; 
and

  (iv)  perform any other duties imposed by this Act or consistent 
with the purposes of this Act.

Section 16 Learnerships

A SETA may establish a learnership if –

(a)  the learnership consists of a structured learning component; the learn-
ership includes practical work experience of a specified nature and 
duration;

(b)  the learnership would lead to a qualification registered by the South 
African Qualifications Authority and related to an occupation; and
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(c)  the intended learnership is registered with the Director-General in the 
prescribed manner.

Section 17 Learnership agreements

(1)  For the purposes of this Chapter, a “learnership agreement” means an agree-
ment entered into for a specified period between –

(a) a learner;

(b)  an employer or a group of employers (in this section referred to as “the 
employer”); and

(c)  a training provider accredited by a body contemplated in section 5(1) 
(a)(ii)(bb) of the South African Qualifications Authority Act or group 
of such training providers.

(2) The terms of a learnership agreement must oblige – 

(a) the employer to –

   (i) employ the learner for the period specified in the agreement;

  (ii)  provide the learner with the specified practical work experience; 
and

 (iii)  release the learner to attend the education and training speci-
fied in the agreement;

(b) the learner to –

 (i) work for the employer; and

 (ii) attend the specified education and training; and

(c) the training provider to provide –

 (i) the education and training specified in the agreement; and

 (ii) the learner support specified in the agreement.

Section 20  Skills programmes

(1)  For the purposes of this Chapter, a “skills programme” means a skills programme 
that –

(a)  is occupationally based;

(b)  when completed, will constitute a credit towards a qualification regis-
tered in terms of the National Qualifications Framework as defined in 
section 1 of the South African Qualifications Authority Act;

(c) uses training providers referred to in section 17(1)(c); or

(d) complies with the prescribed requirements.

(2)  Any person that has developed a skills programme may apply to –
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(a) a SETA with jurisdiction for a grant; or

(b) the Director-General for a subsidy.

(3)  The SETA or the Director-General may fund the skills programme if –

(a) it complies with –

 (i) subsection (1);

 (ii)  any requirements imposed by the SETA or the Director-Gen-
eral; and

 (iii) any prescribed requirements; and

(b) it is in accordance with –

 (i) the sector skills development plan of the SETA; or

 (ii) the national skills development strategy; and

(c) there are funds available.

(4)  A SETA or the Director-General may set any terms and conditions for funding 
in terms of subsection (3) that the SETA or the Director-General, as the case 
may be, considers necessary.

(5)  The SETA or the Director-General must monitor the skills programmes funded 
by the SETA or the Director-General, as the case may be.

Section 27  National Skills Fund

(1)  The National Skills Fund is hereby established. 

(2) The Fund must be credited with –

(a)  20 per cent of the skills development levies as contemplated in the 
Skills Development Levies Act;

(b)  the skills development levies collected and transferred to the Fund, in 
terms of the Skills Development Levies Act, in respect of those sectors 
in which there are no SETAs;

(c) money appropriated by Parliament for the Fund;

(d)  interest earned on investments contemplated in section 29(3); 

(e) donations to the Fund; and

( f) money received from any other source.
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Section 28 Use of money in Fund

The money in the Fund may be used only for the projects identified in the national 
skills development strategy as national priorities or for such other projects related 
to the achievement of the purposes of this Act as the Director-General determines.

                    SKILLS DEVELOPMENT LEVIES ACT, 1999

CHAPTER ONE

Section 1  Definitions

“Commissioner” means the Commissioner for the South African Revenue Service, 
established by section 2 of the South African Revenue Act 1997 (Act No. 34 of 1997).

Section 3  Imposition of levy

(1) Every employer must pay a skills development levy from –

(a) 1 April 2000, at a rate of 0,5 per cent of the leviable amount; and

(b) 1 April 2001, at a rate of one per cent of the leviable amount.

(2)  Despite subsection (1), the Minister may, in consultation with the Minister of 
Finance and the Minister for Provincial Affairs and Constitutional Develop-
ment and by notice in the Government Gazette, impose a skills development levy 
on every municipality, as defined in section 10B of the Local Government 
Transitional Act, 1993 (Act No. 209 of 1993), or any group category or type 
of municipality, which must be determined on the leviable amount at a rate 
specified in that notice determined in accordance with subsection (3).

Section 4  Exemptions

The levy is not payable by –

(a)  Any public service employer in the national or provincial sphere of government; 

(b) Any employer where section 3(1)(a) or (b) applies and –

    (i)  during any month, there are reasonable grounds for believing that the 
total amount of remuneration, as determined in accordance with sec-
tion 3(4), paid or payable by that employer to all its employees during 
the following 12 monthperiod will not exceed R500 000, or such other 
amount as the Minister may determine by notice in the Gazette; and

    (ii)  that employer is not required to apply for registration as an employer 
in terms of paragraph 15(1) of the Fourth Schedule to the Income Tax 
Act;

(c)  any religious or charitable institution contemplated in section 10(1)(f) of the 
Income Tax Act or any fund contemplated in section 10(1)(fA) of the Income 
Tax Act, established solely to provide funds to any such institution; or
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(d)  any national or provincial public entity, if  80 per cent or more of its expenditure 
is defrayed directly or indirectly from funds voted by Parliament.

Section 5  Registration for payment of levy

(1) When an employer is liable to pay the levy, that employer must –

 (a)   apply to the Commissioner in such manner as the Commissioner may 
determine, to be registered as an employer for the purposes of the levy 
and indicate in such application the jurisdiction of the SETA within 
which that employer must be classified (if any); and

 (b)  if the employer is affected by the establishment or amendment of a SETA 
as contemplated in subsection (4), indicate to the Commissioner the 
jurisdiction of the SETA within which that employer must be classified.

Section 8  Distribution of levies paid to Commissioner

(1)  The levies, interest and penalties collected by the Commissioner, after deduc-
tion of refunds, must be paid into the National Revenue Fund.

(2)  Subject to section 6(4), the total amount of levies, interest and penalties paid 
into the National Revenue Fund in terms of subsection (1), is a direct charge 
against the National Revenue Fund for the credit of –

 (a)  the SETA to the amount contemplated in subsection (3)(b);

 (b)  the National Skills Fund to the amount contemplated in subsection (3)
(a) and (c).

(3)  The Director-General must, within 14 days after receipt of a notice from the 
Commissioner in terms of section 6(5), allocate –

 (a)  20 per cent of the levies, interest and penalties collected in respect of 
a SETA to the National Skills Fund;

 (b)  80 per cent of the levies, interest and penalties collected in respect of a 
SETA to that SETA after he or she is satisfied that the SETA has com-
plied in the prescribed manner with section 10(1)(a), (b), (g)(iii), and (h)
(ii) of the Skills Development Act;

  (c)  The levies, interest and penalties collected by the Commissioner from 
employers which do not fall within the jurisdiction of a SETA to the 
National Skills Fund.

(4)  The levies, interest and penalties allocated to a SETA in terms of subsection  
(3)(b) must be dealt with in accordance with section 14 of the Skills Develop-
ment Act.
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     UNEMPLOYMENT INSURANCE CONTRIBUTIONS ACT, 
NO. 4 OF 2002

Section 5  Duty to contribute to Fund

(1)  Every employer and every employee to whom this Act applies must, on a 
monthly basis, contribute to the Unemployment Insurance Fund.

(2)  The contributions must be paid by the employer either to the Commissioner in 
terms of section 8 or to the Unemployment Insurance Commissioner in terms 
of section 9, whichever is applicable to the particular employer.

Section 6  Determination of contribution

(1)  Subject to subsection (2), the amount of the contribution payable in terms of 
section 5 –

 (a)   by an employee, must be one per cent of the remuneration paid or pay-
able to that employee by his or her employer during any month; and

  (b)  by an employer in respect of any one of its employees, must be equal 
to one per cent of the remuneration paid or payable by that employer 
to that employee during any month.

(2)  Subsection (1) does not apply to so much of the remuneration paid or payable 
by an employer to an employee during any month as exceeds an amount deter-
mined from time to time by the Minister of Finance by notice in the Gazette, 
after consultation with the Minister of Labour and the Unemployment Insur-
ance Commissioner.

Section 7  Employer must deduct employees’ contribution

(1)  Subject to subsection (2), an employer must, on a monthly basis, deduct or with-
hold the amount of the employees contribution contemplated in section 6(1)(a) 
from the remuneration paid or payable to that employee during that month.

(2)  Where the remuneration of the employee is paid at intervals other than on a 
monthly basis, the employer must deduct the amount of the employees con-
tributions on such other basis as coincides with the intervals of payment of 
remuneration by the employer to the employee.

(3)  When making a deduction in terms of subsection (1) or (2), an employer may 
not –

(a)  deduct amounts that are in excess of the amount of the contribution 
due by the employee;

(b)  seek or receive a fee from the employee for complying with this Act; 
or

(c)  deduct arrear contributions from the employee after the end of the 
financial year during which it was payable.
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(4)  Subject to subsection (3)(c), where the employer fails to deduct the contribu-
tion as contemplated in subsection (1) or (2), the employer is liable for such 
contributions.

Section 10  Duty to register as employer and duty to provide particulars

(1)  An employer to whom this Act applies must apply for registration to the Commis-
sioner or the Unemployment Insurance Commissioner, whichever is applicable 
to such employer in terms of section 8 or 9, in such manner and within such 
period as may be prescribed by the Commissioner or Unemployment Insurance 
Commissioner, respectively.

(2)  The employer must, together with the registration contemplated in subsection 
(1) provide such information as the Minister may prescribe by regulation.

(3)  The employer must, before the seventh day of each month, submit to the 
Commissioner or the Unemployment Insurance Commissioner, whichever is 
applicable to such employer in terms of section 8 or 9, such information relating 
to its employees as the Minister may prescribe by regulation, including details 
relating to –

(a) the termination of the employment of any employee; and

(b) the appointment of any employee by the employer.

(4)  The Commissioner or the Unemployment Insurance Commissioner, as the case 
may be, may request the employer to provide within 30 days of the request, or 
such extended period as the Commissioner or Unemployment Insurance Com-
missioner may allow, such additional particulars as may reasonably be required 
to give effect to the purpose of this Act.

  OCCUPATIONAL HEALTH AND SAFETY ACT, NO. 85 OF 1993

Section 8  General duties of employers to their employees

(1)  Every employer shall provide and maintain, as far as is reasonably practicable, a 
working environment that is safe and without risk to the health of his employees.

(2)  Without derogating from the generality of an employer’s duties under subsection 
(1), the matters to which those duties refer include in particular –

(a)  the provision and maintenance of systems of work, plant and machinery 
that, as far as is reasonably practicable, are safe and without risks to 
health;

(b)  taking such steps as may be reasonably practicable to eliminate or miti-
gate any hazard or potential hazard to the safety or health of employees, 
before resorting to personal protective equipment;

(c)  making arrangements for ensuring, as far as is reasonably practicable, 
the safety and absence of risks to health in connection with the pro-
duction, processing, use, handling, storage or transport of articles or 
substances;
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(d)  establishing, as far as is reasonably practicable, what hazards to the 
health or safety of persons are attached to any work which is performed, 
any article or substance which is produced, processed, used, handled, 
stored or transported and any plant or machinery which is used in 
his business, and he shall, as far as is reasonably practicable, further 
establish what precautionary measures should be taken with respect to 
such work, article, substance, plant or machinery in order to protect 
the health and safety of persons, and he shall provide the necessary 
means to apply such precautionary measures;

(e)  providing such information, instructions, training and supervision 
as may be necessary to ensure, as far as is reasonably practicable, the 
health and safety at work of his employees;

( f)  as far as is reasonably practicable, not permitting any employee to do 
any work or to produce, process, use, handle, store or transport any 
article or substance or to operate any plant or machinery, unless the 
precautionary measures contemplated in paragraph (b) and (d ), or any 
other precautionary measures which may be prescribed, have been 
taken;

(g)  taking all necessary measures to ensure that tire requirements of this Act 
are complied with by every person in his employment or on premises 
under his control where plant or machinery is used;

(h)  enforcing such measures as may be necessary in the interest of health 
and safety;

       (i)  ensuring that work is performed and that plant or machinery is used 
under the general supervision of a person trained to understand the 
hazards associated with it and who have the authority to ensure that 
precautionary measures taken by the employer are implemented; and

       ( j)  causing all employees to be informed regarding the scope of their 
authority as contemplated in section 37(1)(b).

Section 9   General duties of employers and self-employed persons to persons 
other than their employees

(1)  Every employer shall conduct his undertaking in such a manner as to ensure, 
as far as is reasonably practicable, that persons other than those in his employ-
ment who may be directly affected by his activities are not thereby exposed to 
hazards to their health or safety.

(2)  Every self-employed person shall conduct his undertaking in such a manner 
as to ensure, as far as is reasonably practicable, that he and other persons who 
may be directly affected by his activities are not thereby exposed to hazards to 
their health or safety.

Section 10   General duties of manufacturers and others regarding articles 
and substances for use at work

(1)  Any person who designs, manufactures, imports, sells or supplies any article 
for use at work shall ensure, as far as is reasonably practicable, that the article 
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is safe and without risks to health when properly used and that it complies with 
all prescribed requirements.

(2)  Any person who erects or installs any article for use at work on or in any 
premises shall ensure, as far as is reasonably practicable, that nothing about 
the manner in which it is erected or installed makes it unsafe or creates a risk 
to health when properly used.

(3)  Any person who manufactures, imports, sells or supplies any substance for use 
at work shall –

(a)  ensure, as far as is reasonably practicable, that the substance is safe and 
without risks to health when properly used; and

(b)  take such steps as may be necessary to ensure that information is avail-
able with regard to the use of the substance at work, the risks to health 
and safety associated with such substance, the conditions necessary 
to ensure that the substance will be safe and without risks to health 
when properly used and the procedures to be followed in the case of 
an accident involving such substance.

(4)  Where a person designs, manufactures, imports, sells or supplies an article or 
substance for or to another person and that other person undertakes in writing 
to take specified steps sufficient to ensure, as far as is reasonably practicable, that 
the article or substance will comply with all prescribed requirements and will 
be safe and without risks to health when properly used, the undertaking shall 
have the effect of relieving the first-mentioned person from the duty imposed 
upon him by this section to such an extent as may be reasonable having regard 
to the terms of the undertaking.

Section 14  General duties of employees at work

Every employee shall at work –

(a)  take reasonable care for the health and safety of himself and of other 
persons who may be affected by his acts or omissions;

(b)  as regards any duty or requirement imposed on his employer or any 
other person by this Act, co-operate with such employer or person to 
enable that duty or requirement to be performed or complied with;

(c)  carry out any lawful order given to him, and obey the health and safety 
rules and procedures laid down by his employer or by anyone author-
ized thereto by his employer, in the interest of health or safety;

(d)  if any situation which is unsafe or unhealthy comes to his attention, 
as soon as practicable report such situation to his employer or to the 
health and safety representative for his workplace or section thereof, 
as the case may be, who shall report it to the employer; and

 (e)  if he is involved in any incident which may affect his health or which 
has caused an injury to himself, report such incident to his employer 
or to anyone authorized thereto by the employer, or to his health and 
safety representative, as soon as practicable but not later than the end 
of the particular shift during which the incident occurred, unless the 
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circumstances were such that the reporting of the incident was not pos-
sible, in which case he shall report the incident as soon as practicable 
thereafter.

Section 15 Duty not to interfere with, damage or misuse things

No person shall intentionally or recklessly interfere with, damage or misuse anything 
which is provided in the interest of health or safety. [S 15 substituted by s 3 of Act No. 
181 of 1993.]

Section 17  Health and safety representatives

(1)  Subject to the provisions of subsection (2), every employer who has more than 
20 employees in his employment at any workplace, shall, within four months 
after the commencement of this Act or after commencing business, or from 
such time as the number of employees exceeds 20, as the case may be, desig-
nate in writing for a specified period health and safety representatives for such 
workplace, or for different sections thereof.

(2)  An employer and the representatives of his employees recognized by him or, 
where there are no such representatives, the employees shall consult in good 
faith regarding the arrangements and procedures for the nomination or elec-
tion, period of office and subsequent designation of health and safety repre-
sentatives in terms of subsection (1): Provided that if such consultation fails, 
the matter shall be referred for arbitration to a person mutually agreed upon, 
whose decision shall be final: Provided further that if the parties do not agree 
within 14 days on an arbitrator, the employer shall give notice to this effect 
in writing to the President of the Industrial Court, who shall in consultation 
with the chief inspector designate an arbitrator, whose decision shall be final.  
[Sub-s (2) substituted by s 4 of Act No. 181 of 1993.]

(3)  Arbitration in terms of subsection (2) shall not be subject to the provisions 
of the Arbitration Act, 1965 (Act No. 42 of 1965), and a failure of the con-
sultation contemplated in that subsection shall not be deemed to be a dispute 
in terms of the Labour Relations Act, 1956 (Act No. 28 of 1956): Provided 
that the Minister may prescribe the manner of arbitration and the remu-
neration of the arbitrator designated by the President of the Industrial Court.  
[Sub-s (3) substituted by s 4 of Act No. 181 of 1993.]

(4)  Only those employees employed in a full-time capacity at a specific workplace 
and who are acquainted with conditions and activities at that workplace or 
section thereof, as the case may be, shall be eligible for designation as health 
and safety representatives for that workplace or section.

(5)  The number of health and safety representatives for a workplace or section 
thereof shall in the case of shops and offices be at least one health and safety 
representative for every 100 employees or part thereof, and in the case of all 
other workplaces at least one health and safety representative for every 50 
employees or part thereof: Provided that those employees performing work 
at a workplace other than that where they ordinarily report for duty, shall be 
deemed to be working at the workplace where they so report for duty.

(6)  If an inspector is of the opinion that the number of health and safety rep-
resentatives for any workplace or section thereof, including a workplace or 
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section with 20 or fewer employees, is inadequate, he may by notice in writing 
direct the employer to designate such number of employees as the inspector 
may determine as health and safety representatives for that workplace or sec-
tion thereof in accordance with the arrangements and procedures referred to 
in subsection (2).

(7)  All activities in connection with the designation, functions and training of 
health and safety representatives shall be performed during ordinary working 
hours, and any time reasonably spent by any employee in this regard shall for 
all purposes be deemed to be time spent by him in the carrying out of his du-
ties as an employee.

Section 18  Functions of health and safety representatives

(1)  A health and safety representative may perform the following functions in 
respect of the workplace or section of the workplace for which he has been 
designated, namely –

(a)  review the effectiveness of health and safety measures;

(b)  identify potential hazards and potential major incidents at the workplace;

(c)  in collaboration with his employer, examine the causes of incidents at 
the workplace;

(d)  investigate complaints by any employee relating to that employee’s 
health or safety at work;

(e)  make representations to the employer or a health and safety committee 
on matters arising from paragraphs (a), (b), (c) or (d), or where such 
representations are unsuccessful, to an inspector;

( f)  make representations to the employer on general matters affecting the 
health or safety of the employees at the workplace;

(g)  inspect the workplace, including any article, substance, plant, machinery 
or health and safety equipment at that workplace with a view to, the 
health and safety of employees, at such intervals as may be agreed upon 
with the employer: Provided that the health and safety representative 
shall give reasonable notice of his intention to carry out such an inspec-
tion to the employer, who may be present during the inspection;

(h)  participate in consultations with inspectors at the workplace and accom-
pany inspectors on inspections of the workplace;

(i) receive information from inspectors as contemplated in section 36; and

( j)  in his capacity as a health and safety representative attend meetings of 
the health and safety committee of which he is a member, in connec-
tion with any of the above functions.

(2)  A health and safety representative shall, in respect of the workplace or section 
of the workplace for which he has been designated be entitled to –
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        (a)  visit the site of an incident at all reasonable times and attend any inspec-
tion in loco;

        (b) attend any investigation or formal inquiry held in terms of this Act;

        (c)  in so far as it is reasonably necessary for performing his functions, 
inspect any document which the employer is required to keep in terms 
of this Act;

        (d) accompany an inspector on any inspection;

        (e)  with the approval of the employer (which approval shall not be un-
reasonably withheld), be accompanied by a technical adviser, on any 
inspection; and

        ( f)  participate in any internal health or safety audit. [Sub-s (2) substituted by 
s 5 of Act No. 181 of 1993.]

(3)  An employer shall provide such facilities, assistance and training as a health 
and safety representative may reasonably require and as have been agreed upon 
for the carrying out of his functions.

(4)  A health and safety representative shall not incur any civil liability by reason 
of the fact only that he failed to do anything which he may do or is required 
to do in terms of this Act.

COMPENSATION FOR OCCUPATIONAL INJURIES AND 
DISEASES

Act No. 130 of 1993

Section 15  Compensation Fund

(1) There is hereby established a fund to be known as the compensation fund.

(2) The compensation fund shall consist of –

(a)  any moneys vested in the compensation fund in terms of subsection 
(3); 

(b) the assessments paid by employers in terms of this Act;

(c)  any amounts paid by employers to the Director-General in terms of 
this Act;

(d)  any penalties and fines imposed in terms of this Act other than by a 
court of law;

(e)  any interest on investments of the compensation fund and the reserve 
fund;

( f) any amounts transferred from the reserve fund;

(g) the payments made to the Director-General in terms of section 88;

(h)  any other amounts to which the compensation fund may become 
entitled.
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(3)   (a)  The accident fund established by section 64 of the Workmen’s Com-
pensation Act shall, as from the commencement of this Act, cease 
to exist, and all amounts credited to the accident fund immediately 
before such commencement, shall as from such commencement vest 
in the compensation fund.

(b)  All liabilities and rights, existing as well as accruing, of the accident fund 
shall devolve upon the compensation fund as from the commencement 
of this Act.

Section 16  Application of compensation fund

(1)  The compensation fund shall, subject to the provisions of this Act, be under 
the control of the Director-General and its moneys shall be applied by the 
Director-General to –

(a)  the payment of compensation, the cost of medical aid or other pecuni-
ary benefits to or on behalf of or in respect of employees in terms of 
this Act where no other person is liable for such payment;

(b) the maintenance of the reserve fund;

(c)  the payment of expenses incurred in or in connection with the perfor-
mance of his functions in terms of section 4(2);

(d)  the reimbursement of the National Revenue Fund in respect of remu-
neration paid in terms of section 2(2);

(e)  the payment of the prescribed remuneration and travelling and subsist-
ence allowances to assessors;

( f)  the payment of the cost of or in connection with the medical examina-
tion of employees;

(g) the payment of witness fees in terms of section 6(6);

(h)  the payment of any other expenditure incurred by the Director-General 
in the performance of his functions in terms of this Act.

(2)  The Director-General may transfer any surplus in the compensation fund to 
the reserve fund.

Section 22  Right of employee to compensation

(1)  If an employee meets with an accident resulting in his disablement or death such 
employee or the dependants of such employee shall, subject to the provisions 
of this Act, be entitled to the benefits provided for and prescribed in this Act.

(2)  No periodical payments shall be made in respect of temporary total disablement 
or temporary partial disablement which lasts for three days or less.

(3)  (a)  If an accident is attributable to the serious and wilful misconduct of 
the employee, no compensation shall be payable in terms of this Act, 
unless –

                    (i) the accident results in serious disablement; or
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                       the employee dies in consequence thereof leaving a dependant 
wholly financially dependent upon him.

(b)  Notwithstanding paragraph (a) the Director-General may, and the 
employer individually liable or mutual association concerned, as the 
case may be, shall, if ordered thereto by the Director-General, pay the 
cost of medical aid or such portion thereof as the Director-General 
may determine.

(4)  For the purposes of this Act an accident shall be deemed to have arisen out of 
and in the course of the employment of an employee notwithstanding that the 
employee was at the time of the accident acting contrary to any law applicable to 
his employment or to any order by or on behalf of his employer, or that he was 
acting without any order of his employer, if the employee was, in the opinion 
of the Director-General, so acting for the purposes of or in the interests of or 
in connection with the business of his employer.

Section 38  Notice of accident by employee to employer

(1)  Written or verbal notice of an accident shall, as soon as possible after such ac-
cident happened, be given by or on behalf of the employee concerned to the 
employer, and notice of the accident may also be given as soon as possible to 
the commissioner in the prescribed manner.

(2)  Failure to give notice to an employer as required in subsection (1) shall not bar 
a right to compensation if it is proved that the employer had knowledge of the 
accident from any other source at or about the time of the accident.

(3)  Subject to section 43, failure to give notice to an employer as required in 
subsection (l), or any error or inaccuracy in such notice, shall not bar a right 
to compensation if in the opinion of the Director-General –

        (a)  the compensation fund or the employer or mutual association con-
cerned, as the case may be, is not or would not be seriously prejudiced 
by such failure, error or inaccuracy if notice is then given or the error 
or inaccuracy is corrected;

        (b)  such failure, error or inaccuracy was caused by an oversight, absence 
from the Republic or other reasonable cause.

(4)  If a seaman or airman meets with an accident, the person in command or the 
owner of the ship or aircraft, as the case may be, shall for the purposes of this 
section and sections 39, 40, 41 and 43 be deemed to be the employer.

Section 39  Notice of accident by employer to commissioner

(1)  Subject to the provisions of this section an employer shall within seven days 
after having received notice of an accident or having learned in some other way 
that an employee has met with an accident, report the accident to the commis-
sioner in the prescribed manner.

(2)  For the purposes of subsection (1) an employer referred to in section 84(1)(a)
(i) means, in the case of –
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        (a)  the national and provincial spheres of government, the respective heads 
of department referred to in section 7(3) of the Public Service Act, 1994 
(Proclamation No. 103 0f 1994);

        (b) Parliament, the Secretary to Parliament;

        (c)  a provincial legislature, the Secretary of the provincial legislature in 
question.

(3)     (a)  An employer referred to in section 84(1)(a)(ii) shall within 60 days after 
the commencement of this Act and an employer referred to in section 
84(1)(a)(iii) shall within 30 days after having been granted exemption 
under section 84(2) furnish the commissioner in the prescribed man-
ner with the name of a person who shall be responsible to report on 
behalf of such employer accidents as required by subsection (1) (in this 
section referred to the “responsible person”).

     (b)  If such employer individually liable thereafter designates some other 
person as the responsible person such employer shall within 30 days 
after such designation notify the commissioner thereof in the prescribed 
manner.

(4)  Notwithstanding subsection (1) the Director-General may upon application 
authorize an employer individually liable to report accidents at such intervals 
and in such manner as the Director-General may determine.

(5)  An employer referred to in section 84(1)(b) shall report accidents to the mutual 
association concerned in the prescribed manner.

(6)  An employer, excluding an employer referred to in section 84(1)(a)(i), (ii) and 
(iii), who fails to comply with subsection (1) shall be guilty of an offence.

(7)  For the purposes of this section an accident includes any injury reported by an 
employee to his employer, if the employee when reporting the injury alleges 
that it arose out of and in the course of his employment and irrespective of the 
fact that in the opinion of the employer the alleged accident did not so arise 
out of and in the course thereof.

(8)  If an employer, excluding an employer referred to in section 84(1)(a)(i), (ii) and 
(iii) fails to report in the prescribed manner an accident which has happened 
to an employee in his, her or its service within seven days after having received 
notice thereof or having learned thereof in some other manner, the Director-
General may impose a fine of not more than the full amount of the compensa-
tion payable in respect of such accident upon him, her or it in addition to any 
other penalty to which he, she or it may be liable.

(9)  If a fine is in terms of subsection (8) imposed upon an employer referred to in 
section 84(1)(b), and is paid to the Director-General or recovered by him, such 
fine shall be paid over to the mutual association concerned.

(10)  For the purposes of subsection (8) compensation includes the cost of medical 
aid and any amount paid or payable in terms of section 28, 54(2) or 72(2) and, 
in the case of a pension, the capitalized value as determined by the Director-
General of the pension, irrespective of whether a lump sum is at any time paid 



74

 

in lieu of the whole or a portion of such pension in terms of section 52 or 60, 
and periodical payments or allowances, as the case may be.

(11)  If the Director-General is of the opinion that the failure referred to in subsec-
tion (8) was not wilful or was due to a cause over which the employer had no 
control or that the payment of the full amount of the compensation payable 
in 3l respect of such accident, including the capitalized value as determined in 
subsection (10), will probably result in the insolvency of the employer concerned 
or, in the case of an employer that is a company, its liquidation, the Director-
General may on such conditions as he may think fit –

(a) reduce or remit any fine imposed by him;

(b)  permit the employer to pay the fine in such instalments as he may 
determine.

(12)  An employer shall at the request of an employee or the dependant of an em-
ployee furnish such employee or dependant with a copy of the notice of the 
accident furnished by the employer to the commissioner in respect of a claim 
for compensation by such employee or dependant.

Section 43  Claim for compensation

(1) (a)  A claim for compensation in terms of this Act shall be lodged by or on 
behalf of the claimant in the prescribed manner with the commissioner 
or the employer or the mutual association concerned, as the case may 
be, within 12 months after the date of the accident or, in the case of 
death, within 12 months after the date of death.

        (b)  If a claim for compensation is not lodged as prescribed in paragraph (a), 
such claim for compensation shall not be considered in terms of this 
Act, except where the accident concerned has been reported in terms 
of section 39.

(2)  Notwithstanding subsection (1)(a) a claim for compensation by any seaman 
or airman may be lodged with the person in command of the ship or aircraft 
concerned, as the case may be, except if such seaman or airman is himself the 
person in command.

(3)   If any seaman or airman meets with an accident outside the Republic resulting 
in death, a claim for compensation shall be instituted within 12 months after 
news of the death has been received by any dependant claiming compensation.

(4)  The provisions of section 38 shall apply mutatis mutandis in respect of any failure 
to institute a claim or in respect of any error or inaccuracy in a claim instituted 
in terms of this section.

Section 65  Compensation for occupational diseases

(1)  Subject to the provisions of this Chapter, an employee shall be entitled to 
the compensation provided for and prescribed in this Act if it is proved to the 
satisfaction of the Director-General –
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        (a)  that the employee has contracted a disease mentioned in the first col-
umn of Schedule 3 and that such disease has arisen out of and in the 
course of his or her employment; or

        (b)  that the employee has contracted a disease other than a disease con-
templated in paragraph (a) and that such disease has arisen out of and 
in the course of his or her employment.

(2)  If the employee has contracted a disease referred to in subsection (1) and 
the commissioner is of the opinion that the recovery of the employee is being 
delayed or that his temporary total disablement is being prolonged by reason of 
some other disease of which the employee is suffering, he may approve medical 
aid also for such other disease for so long as he may deem it necessary.

(3)  If an employee has contracted a disease referred to in subsection (1) resulting 
in permanent disablement and that disease is aggravated by some other disease, 
the Director-General may in determining the degree of permanent disablement 
have regard to the effect of such other disease.

(4)  Subject to section 66, a right to benefits in terms of this Chapter shall lapse 
if any disease referred to in subsection (1) is not brought to the attention of 
the commissioner or the employer or mutual association concerned, as the case 
may be, within 12 months from the commencement of that disease.

(5)  For the purposes of this Act the commencement of a disease referred to in 
subsection (1) shall be deemed to be the date on which a medical practitioner 
diagnosed that disease for the first time or such earlier date as the Director- 
General may determine if it is more favourable to the employee.

(6)  The provisions of this Act regarding an accident shall apply mutatis mutandis to 
a disease referred to in subsection (1), except where such provisions are clearly 
inappropriate.

Section 68  Notice of occupational disease by employee and employer

(1)  An employee shall as soon as possible after the commencement of a disease 
referred to in section 65(1) give written notice thereof to his employer or to 
the employer where he was last employed, and he may also give written notice 
of the said disease in the prescribed manner to the commissioner.

(2)  An employer shall within 14 days after having so received notice or having 
learned in some other way that an employee has contracted a disease referred 
to in section 65(1), report such disease in the prescribed manner to the com-
missioner or mutual association concerned, as the case may be, irrespective 
of whether he may be of the opinion that the employee did not contract such 
disease in his employ or in the employ of a previous employer.

(3)  An employer who fails to comply with subsection (2) shall be guilty of an 
offence.
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 BUSINESS ACT, NO. 71 OF 1991

Schedule 1

BUSINESSES IN RESPECT OF WHICH A LICENCE IS REQUIRED 

Item 1:  Sale or supply of meals or perishable foodstuffs

(1)  The carrying on of business by the sale or supply to consumers of – 

(a)  any foodstuff in the form of meals for consumption on or of the busi-
ness premises; or 

(b) any perishable foodstuff

(2)  For the purposes of subitem (1) “perishable foodstuff” means any foodstuff or 
category of foodstuffs declared by an Administrator by notice in the Official 
Gazette to be a perishable foodstuff in the province concerned for the purposes 
of this item.

Item 2: Provision of certain types of health facilities or entertainment

The carrying on of business by –

(a)  providing turkish baths, saunas or other health baths; 

(b) providing massage or infra-red treatment;

(c)  making the services of an escort, whether male or female, available to 
any other person;

(d)  keeping three or more mechanical, electronic or electrical contrivances, 
instruments, apparatus or devices which are designed or used for the 
purpose of the playing of any game or for the purpose of recreation or 
valuable consideration either by the insertion of a coin, token coin or 
disc therein or in an appliance attached thereto or in any other manner;

(e)  keeping three or more snooker or billiard tables;

( f)  keeping or conducting a night club or discothèque; 

(g) keeping or conducting a cinema or theatre;

(h)  conducting adult premises referred to in section 24 of the Films and 
Publications Act, 1996.
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Item 3: Hawking in meals of perishable foodstuffs

(1)  The carrying on of business, whether as principal, employee or agent, by selling 
any foodstuff in the form of meals or any perishable foodstuff –

(a)  which is conveyed from place to place, whether by vehicle or otherwise; 

(b) on a public road or at any other place accessible to the public; or

(c)  in, on or from a movable structure or stationary vehicle, unless the 
business is covered by a licence for a business referred to in item 1 of 
this Schedule.

(2)  For the purposes of subitem (1) “perishable foodstuff’ means any foodstuff or 
category of foodstuffs declared under item 1(2) of this Schedule to be a perish-
able foodstuff.




