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MINISTER OF POLICE v. EWELS.

( A ppellate  D iv isio n .)

1975. March 17; May 23. R u m pff , C .J ., Ja n se n , J.A., T rollep, J.A., 
M u ller , J.A. a n d  V a n  Z u l , A.J.A.

Delict.— What constitutes.— When an omission is to be regarded as unlaw
fu l conduct.— State.— Liability o f State fo r  acts o f servants.— 
Ordinary citizen assaulted in police station by a policeman not on 

duty.— Assault taking place in presence o f other policemen.— Duty on 
them to have prevented assault.— Failure to perform such duty.— 
Minister o f Police liable for damages claimed from him.

Our law has developed to the stage wherein an omission is regarded as unlawful 
conduct when the circumstances of the case are of such a nature that the 
omission not only incites moral indignation but also that the legal convictions of 
the community demand that the omission ought to be regarded as unlawful and 
that the damage suffered ought to be made good by the person who neglected to 
do a positive act. In order to determine whether there is unlawfulness the 
question, in a given case of an omission, is thus not whether there was the usual 
“negligence” of the bonus paterfamilias but whether, regard being had to all 
the facts, there "was a duty in law to act reasonably.

Where the respondent, an ordinary citizen, had been assaulted by a sergeant of 
police, who was not on duty, in a police station under the control of the police 
and in the presence of several members of the police for whom it was jointly 
reasonably possible, even easy, to have prevented or to have put an end to the 
attack.

Held, that the duty which rested on the policemen to have come to the assistance of 
the respondent was a legal duty and as it was a failure which had taken place in 
the course of the policemen’s duty that the appellant was liable for the damages 
claimed by the respondent.

The decision in the Eastern Cape Division in Minister of Police v. Ewels, confirmed.

591

Appeal against a decision in the Eastern Cape Division (M u n n ik , J., and
E k steen , J.), which dismissed an exception to the claim of the respondent.
The nature of the pleadings appears from the judgment of R u m pff , C J.

T. Stewart, S.C . (with him F. Kroon), for the appellant:
4 < 9 9
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C. F. Howie, for the respondent: “
>
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Stewart, S.C. in reply.
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Cur. adv. vult.

Postea (May, 23)

R u m pff, C.J.: In the pleadings of a trial case in the Eastern Cape Division 
the plaintiff (respondent in this Court) claimed damages from a certain 
Barnard, and from the defendant (the appellant in this Court). He alleged that 
on 20 December 1971 he was assaulted twice by Barnard, who was a 
policeman, and thereby suffered damage. The first occasion was at a cafe at 
Umtata and thereafter at the local police station. In respect of the first 
occasion he claimed damages from Barnard alone, while in respect of the 
second occasion he claimed an amount from Barnard and from defendant, 
jointly and severally. His claim against defendant is based upon certain 
factual allegations in his particulars of claim. H e , alleged that Barnard 
assaulted him in the lobby of the police station in front of the open door of 
the charge office, and also on the steps of the poliqe station. He also alleged 
that at the time of the assault certain members of the police force were on 
duty and in charge of the police station. They were a sergeant Wood, two 
white constables, Nel and Hattingh, and various black constables. He also 
alleged that, at the time of the assault these policemen were in the employ of 
the defendant and acting in the course of their employment, and—this is the 
crux of the case—that they negligently failed to prevent Barnard from 
assaulting him or to protect him from assaults by Barnard. In further 
particulars which he furnished plaintiff alleged that during the assault 
sergeant Wood walked through the lobby into the charge office and that 
Hattingh walked out of the office. All the policemen were aware of the 
assault. To a question by defendant as to the grounds on which plaintiff 
bases the defendant’s liability, plaintiff replied that it was the duty of the 
policemen to protect plaintiff in terms of sec. 5 of the Police Act, 7 of 1958, 
and on the ground of certain prior conduct on the part of these policemen. 
This prior conduct allegedly consisted of the fact that they allowed Barnard 
into the police station or allowed him to remain there while he was clearly 
there for an illegal purpose. The defendant excepted to plaintiff’s claim, as 
supplemented by further particulars, on the ground that the Police Act, 7 of 
1958, placed no legal duty on the policemen to protect plaintiff, nor created 
a civil liability and that the conduct of the policemen was not such as to have 
created a legal duty to protect the plaintiff.
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The Court a quo dismissed the exception with costs and granted leave to 
appeal. In its judgment the Court a quo relied almost exclusively on the 
decision in Philpott v. Whittal, Elston and Crosby & Co., 1907 E.D.C. 193. 
Philpott a magistrate, claimed damages because of defamation in a news
paper article. The article contained, inter alia, a report of a meeting of the 
Bolo Farmers Association, of which Whittal was the chairman. The report 
referred to a resolution taken at the meeting wherein the accusation was 
made that the magistrate was biased in respect of contraventions of the
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Location Act of 1899. The Court found that Whittal as chairman assisted in 
the drafting of the resolution, with the intent and belief that it would be 
published. The Court went further and said that, as the chairman, he could 
have prevented the secretary from having the resolution published. With 
reference to, inter alia Dig. 9.2.44.1, according to which the owner of a 
slave is responsible for injuries or death caused by the slave, if the acts of 
the slave took place with knowledge of the owner, it was remarked that 
knowledge was deemed to be consent, and that he who can prevent harm 
to another and does not, is liable. It is clear that we are dealing here with 
the liability of a person in respect of the acts of another person over 
whom the former has control. The Court a ' quo found that the rank of 
sergeant Wood, vis-a-vis Barnard, indicated the necessary power of control, 
and that the exception ought to be dismissed on that-ground, in other words, 
because sergeant Wood had the necessary authority over Barnard and Wood 
failed to act against Barnard, the defendant is deemed liable. The Court a 
quo however went further and found that all the policemen in the police 
station were in a position of authority, as intended in the Philpott case, 
because of the provisions of sec. 5 of the Police Act, 7 of 1958. In this 
regard the Court a quo was of the opinion that it is the function of the police, 
inter alia to prevent crime and that the word “ functions”  in sec. 5 is 
synonymous with “ duty” .

As regards the judgment of the Court a quo, it is necessary to refer to an 
allegation in plaintiff’s further particulars, viz. that Barnard was at the police 
station for an illegal purpose. With reference hereto it is common cause that 
it must be accepted by implication that even during the incident Barnard 
was not on duty at the police station. Because the Court a quo clearly based 
its finding in the first place on the authority of Wood over Barnard, we were 
referred to certain regulations issued in terms of sec. 33 of the Police Act. In 
terms of these the ranks are indicated, inter alia (sergeant above constable, 
for example (reg. 8)), the failure to obey a lawful instruction is deemed an 
offence (reg. 58 (4)) and a member who is given a lawful order must obey it 
unconditionally (reg. 73 (1)). Because of my approach to the facts of this 
case I find it unnecessary to decide whether a policeman who is off duty is 
always and everywhere subject to the authority of a senior, but I shall accept 
that this authority did exist in the circumstances of this case. In the light of 
the facts of this case, as set out in the pleadings, it is my opinion that the 
question of authority is not of paramount importance, and consequently, nor 
is the Philpott case. In the judgment of the Court a quo reference was also 
made to the so-called “ prior conduct” , and, in conclusion it was stated that 
failure to comply with the legal duty created negligence on the part of the 
policemen, because, by the exercise of reasonable care, they could have 
prevented the assault.
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In this Court it was expressly argued on behalf of respondent that the 
defendant’s case is based, inter alia, on the negligent non-compliance with a 
statutory duty and the non-compliance per se with a statutory duty.
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Because of the finding of the Court a quo it is necessary to express an 
opinion on the effect of sec. 5 of the Police Act. Sec. 5 reads as-follows:

“5. Functions of the South African Police shall be inter alia—
(a) the preservation of the internal security of the Republic;
(b) the maintenance of law and order;
(c) the investigation of any offence or alleged offence;
(d) the prevention of crime.”
If the purpose of the Legislator, as reflected in this Act, is taken into 

account, it cannot in my opinion be said that the non-compliance by a 
policeman of the provisions of sec. 5 necessarily creates a civil liability. The 
purpose of sec. 5 is to indicate in broad outline the activities of the police 
and nowhere in the act is there any indication that it was the intention that 
mere failure by a policeman to prevent or investigate a specific crime creates 
statutory delictual liability. A contrary intention seems to appear from sec. 
32 which deals with prescription and provides that

“Any civil action against the State or any person in respect of anything done in 
pursuance of this Act”
shall be instituted within 6 months after the cause of action arose. Despite 
this, the statutory duty which appears from sec. 5 is a factor which ought to 
be taken into account in the factual circumstances of this case, and will be so 
considered, as will appear later.

The facts which must be accepted at this stage are that, after plaintiff had 
been assaulted by Barnard in the cafe, he turned up at the charge office. 
Barnard was not on duty and again attacked plaintiff, inter alia in the lobby 
of the police station in front of the door of the charge office without a white 
sergeant, two white constables and various black constables, who were on 
duty there, doing anything to assist him. These policemen were aware of the 
assault on the plaintiff. The question is whether the failure o f . these 
policemen to act in these circumstances and to help the plaintiff, can be 
regarded as a delict against the plaintiff for which defendant may be held 
liable. It would appear that the question of an omission, as delictual unlawful 
conduct, has reached a measure of clarity, cf. Silva’s Fishing Corporation 
(Pty.) Ltd. v. Maweza, 1957 (2) S.A. 256 (A.D.); Regal v. African 
Superslate (Pty.) Ltd., 1963 (1) S.A. 102 (A.D.); Minister o f Forestry v. 
Quathlamba (Pty.) Ltd., 1973 (3) S.A. 69 (A.D.). The premise is accepted 
that there is no general legal duty on a person to prevent harm to another, 
even if such person could easily prevent such harm, and even if one could 
expect, on purely moral grounds, that such person act positively to prevent 
damage. It is also however accepted that in certain circumstances there is a 
legal duty on a person to prevent harm to another. If he fails to comply with 
that duty, there is an unlawful omission which can give rise to a claim for 
damages. These cases are not limited to an owner of land who, by his 
omission causes loss to someone else through something connected with the
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land, or to cases where there is some prior conduct. A certain prior conduct 
or the control of property may be a factor in the totality of circumstances of 
a particular case from which unlawfulness is inferred, but it is not an
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essential requirement for unlawfulness. It appears that the stage has been 
reached where an omission is regarded as unlawful conduct when the 
circumstances of the case are such that the omission not only occasions 
moral indignation but where the legal convictions of the community require 
that the omission be regarded as unlawful and that the loss suffered be 
compensated by the person who failed to act positively. When determining 
unlawfulness, one is not concerned, in any given case of an omission, with 
the customary “ negligence” , of the bonus paterfamilias, but with the 
question whether, all facts considered, there was a legal duty to act 
reasonably. In the majority judgment in the Silva case (where a form of 
“ prior conduct”  was accepted) it was submitted that there is no general duty 
to rescue (a duty relevant in that case) “ ............................”

597 D

so the argument was reported in the judgment at p. 263. Later the 
following was said about this: “ ............................”

597 E

Just as a duty to rescue can sometimes be a legal duty, so a duty to protect 
may be a legal duty, and it would depend on all the facts whether such duty 
is a legal duty or not. Clearly it is impossible to determine in general when 
such a legal duty would arise. In the present case we are dealing with a 
group of policemen doing duty in a police station, a building over which the 
police exercise control, and to which the ordinary citizen can and must go to 
lodge a complaint. In terms of sec. 5 of the Police Act one of the activities 
of the police is the prevention of crime. As regards the ordinary citizen, a 
different relationship, could arise between him and a policeman on duty, than 
that between him and a disinterested stranger. As regards crime, the police
man is not only a deterrent and a detective but also a protector. Plaintiff was 
assaulted in a police station under the control of the police and in the sight of 
a number of policemen, for whom it was possible, even easy, jointly, to 
prevent or stop the attack on plaintiff. In this case it is an additional factor 
that Wood, as a sergeant, could in these particular circumstances, exercise 
authority over Barnard. It must however be remarked that the position of the 
policemen vis-a-vis the plaintiff in the present case would have been the 
same in principle, if plaintiffs assailant were not a policeman.

When all the circumstances are considered, I think that the duty of the 
policemen to assist the plaintiff, was a legal duty, and that, because it was an 
omission which took place in the course of duty of the policemen, defendant 
is liable. According to the pleadings the policemen were negligent, and in
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the context of the cause of action this must be understood as an allegation 
that they ought to have foreseen that their inaction could cause damage to 
plaintiff and that they failed, by reasonable action, to prevent the damage.
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The cause of action therefore contains the allegations of an unlawful 
omission and fault, and the exception was correctly dismissed.

The appeal fails with costs.

Ja n se n , J.A.; T rollip, J.A.; M u ller , J.A. and V a n  Z d l , A.J.A. concurred.

Appellant’s Attorneys: Whiteside, Smit andAlmon, Grahamstown, Deputy 
State Attorney, Bloemfontein. Respondent’s Attorneys: Wheeldon, Rushmere 
and Cole, Grahamstown; Webber and Newdigate, Bloemfontein.
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VAN TONDER v. DAVIDS.

(C ape  P ro v in c ia l  D iv isio n .)

1975. March 17;May 20. V a n  W in sen , A.J.P., S t e y n , J. and B u rger , J.

Partnership.— Right o f one partner to institute action against another in 
connection with a partnership asset.— Position during subsistence o f 
the partnership.— Dissolution o f partnership.— Liquidator named.— 
Liquidator thereafter the only person with locus standi to institute an 
action.

It is certainly true that during the subsistence of a partnership a partner can summons 
another partner for delivery of an asset or for contributions to the partnership 
assets, but the reason for the action is precisely that there is no other person who 
has locus standi unless the partnership is dissolved. After dissolution, but before 
the appointment of a liquidator, a partner may be entitled to institute an action 
for the protection of the partnership assets. But, if a liquidator is actually named, 
he is, as the Court a quo held, the only person who has locus standi to call in the 
partnership assets.

Appeal against a decision of B aker , J. The facts appear from the 
judgment.

A. J. Smit, for the appellant.
C. Y. Louw, for the respondent.

Cur. adv. vult.

Postea (May 20).

B u r g er , J.: The applicant (now appellant) prayed by way of notice of 
motion for an order:

“(a) that the respondent is ordered to hand over the Nissan lorry CCC 
3393 to the manager of Boland Bank Limited, Riversdale, within a 
period to be determined by the Honourable Court, so that the 
partnership assets can be divided between applicant and respondent;

685


