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Dear Student 
 
This tutorial letter contains the memorandum and commentary on Assignment 01. The aim 
of this commentary is to draw your attention to certain important aspects of the questions 
which you may have overlooked. Read the comments carefully to make sure that you 
understand both why the particular answer is correct and why the incorrect options are 
incorrect. If you are still not sure after reading the commentary, go back to the original source 
in your prescribed textbook. 
 
TAKE NOTE: All references to chapters in brackets refer to your prescribed textbook, 
Schulze H et al General Principles of Commercial Law 8th edition (2015) Juta. Please take 
note that lecturers cannot prescribe outdated editions of the prescribed textbook. 
 

COMMENTARY ON COMPULSORY ASSIGNMENT 01 
UNIQUE NUMBER: 838466 

 
QUESTION 1 
(Chapter 13: Contract of Sale) 
 
3 is the CORRECT answer because both statements B and D are the essentialia of a contract 
of sale. B is CORRECT, because a contract of sale can only come into existence if there is 
consensus on the merx. D is CORRECT, because a contract of sale can only come into 
existence if there is consensus on the purchase price. These two characteristics distinguish 
a contract of sale from other contracts. 
1 is an INCORRECT answer because neither statement A nor C is an essential element of a 
contract of sale. A is INCORRECT, because the parties to a contract of sale may agree on 
the date and time of delivery of the merx, but this is not essential in order to bring about a 
valid contract of sale. C is INCORRECT, because, although both parties should intend 
ownership to be transferred by delivery of the merx, this is not a factor that distinguishes a 
contract of sale from other contracts. 
2 is an INCORRECT answer because although statement D is an essential element of a 
contract of sale, statements A and C are not essentialia of a contract of sale. D is CORRECT, 
because a contract of sale can only come into existence if there is consensus on the purchase 
price. A is INCORRECT, because the parties to a contract of sale may agree on the date and 
time of delivery of the merx, but this is not essential in order to bring about a valid contract of 
sale. C is INCORRECT, because although both parties should intend ownership to be 
transferred by delivery of the merx, this is not a factor that distinguishes a contract of sale 
from other contracts. 
4 is an INCORRECT answer because although statements B and D are essentialia of a 
contract of sale, A is not. B is CORRECT, because a contract of sale can only come into 
existence if there is consensus on the merx. D is CORRECT, because a contract of sale can 
only come into existence if there is consensus on the purchase price. These two 
characteristics distinguish a contract of sale from other contracts. A is INCORRECT, because 
the parties to a contract of sale may agree on the date and time of delivery of the merx, but 
this is not essential in order to bring about a valid contract of sale. 
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QUESTION 2 
(Chapter 13: Contract of Sale) 
 
4 is CORRECT. Delivery with the short hand occurs where the purchaser is already in 
possession of the merx, but does not hold it as owner, and then subsequently holds it as 
owner. 
1 is INCORRECT. Constitutum possessorium is the opposite of delivery with the short hand. 
The seller retains possession of the merx, but on behalf of the purchaser. 
2 is INCORRECT. Symbolic delivery occurs when the merx is not physically handed over to 
the purchaser, but something else is delivered to the purchaser which enables him or her to 
obtain control of the merx. 
3 is INCORRECT. Delivery with the long hand occurs when the merx is pointed out and then 
made available to the purchaser. This form of delivery is used when the merx is too large or 
heavy to be handed physically. 
 
 
QUESTION 3 
(Chapter 14: Contract of Lease) 
 
3 is CORRECT.  The general rule is that the rent payable in terms of a contract of lease must 
sound in money. There is one exception to this rule. Where the rent consists of a share in the 
fruits of the object of the rent or the property let, the contract of lease is valid.  Troy can validly 
lease his citrus farm to Brian in exchange for a certain portion of the produce produced each 
season. 
1 is INCORRECT. The general rule is that the rent payable in terms of a contract of lease 
must sound in money. There is one exception to this rule. Where the rent consists of a share 
in the fruits of the object of the rent or the property let, the contract of lease is valid.  Although 
the rent in this instance is not determinable as an amount of money, the contract is valid. 
2 is INCORRECT. The fact that the contract of lease between Troy and Brian is a “long lease” 
which is not registered against the title deed of the property does not make the contract of 
lease invalid. The Formalities in respect of Leases of Land Act 18 of 1969 only provides that 
long leases shall not be binding on a creditor or successor under onerous title (that is, 
someone who has given value for the property) of the lessor for longer than ten years, unless 
such lease is registered against the title deed of the property, or unless the creditor or 
successor had knowledge of such a contract of lease. 
4 is INCORRECT. The contract of lease is not invalid because the lease period exceeds ten 
years. The Formalities in respect of Leases of Land Act 18 of 1969 only provides that long 
leases shall not be binding on a creditor or successor under onerous title (that is, someone 
who has given value for the property) of the lessor for longer than ten years, unless such 
lease is registered against the title deed of the property, or unless the creditor or successor 
had knowledge of such a contract of lease.  
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QUESTION 4 
(Chapter 14: Contract of Lease) 
 
2 is CORRECT. The maxim “huur gaat voor koop” only applies in instances where property 
is alienated, for example, sold, exchanged or donated and not in instances where leased land 
is expropriated by operation of statutory provisions. 
1 is INCORRECT. The maxim “huur gaat voor koop” originates from considerations of equity 
and pertains to immovable property only. 
3 is INCORRECT. The Formalities in Respect of Leases of Land Act 18 of 1969 provides that 
long leases shall not be binding on a creditor or successor under onerous title of the lessor 
for longer than ten years, unless such lease is registered against the title deed of the property, 
or unless the creditor or successor had knowledge of such a contract of lease. 
4 is INCORRECT. The maxim “huur gaat voor koop” provides that no new lease agreement 
comes into existence between the new landlord (the buyer) and the tenant.  
 
 
QUESTION 5 
(Chapter 15: Contract of Insurance) 
 
1 is CORRECT. In the case of insurance on one’s own life an unlimited interest is presumed. 
Only those who have an insurable interest can recover on a policy. In this case Mrs X is the 
beneficiary of the life insurance policy which she will be able to claim upon Mr X’s death. 
2 is INCORRECT. The actual payment of the premium is not a requirement for the creation 
of the contract of insurance, payment is usually a suspensive condition for the policy to take 
effect. 
3 is INCORRECT. The life insurance for R1000 000 amounts to non-indemnity insurance 
because Right Bright Insurers undertakes to pay Mrs X a fixed sum of money when Mr X 
dies. In the case of non-indemnity insurance, the occurrence of the event causes non-
patrimonial harm and creates a need which requires consolation or satisfaction. In the case 
of indemnity insurance, the insurer undertakes to make good damage which the insured may 
suffer through the occurrence of the event insured against. 
4 is INCORRECT. The value of a claim is determined by the actual value of the risk-object at 
the time and date of the loss. The insured must be placed in the same position as he was 
before the occurrence of the claim but not in a better financial position as before the 
occurrence of the claim. The sentimental value of the object is thus ignored. 
 
 
QUESTION 6 
(Chapter 15: Contract of Insurance) 
 
2 is CORRECT. Samuel will only be able to recover R16 000 from Penlex Insurers. He is only 
insured for eight-tenths of the value of the loading truck and can therefore only recover eight-
tenths of the damage. In other words, R20 000 x 8 ÷ 10 = R16 000. 
1 is INCORRECT. Samuel will not be able to recover the total damage of the loading truck 
because he is under-insured. He is only insured for eight-tenths of the value of the loading 
truck and can therefore only recover eight-tenths of the damage. 
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3 is INCORRECT. Samuel will not be able to recover the total amount he insured the loading 
truck for. Penlex Insurers will only make good the damage Samuel is insured against. 
4 is INCORRECT. Samuel will only be able to recover R16 000 from Penlex Insurers. He is 
only insured for eight-tenths of the value of the loading truck and can therefore only recover 
eight-tenths of the damage. In other words, R20 000 x 8 ÷ 10 = R16 000: R4000 will amount 
to two-tenths of the value of the loading truck. 
 
QUESTION 7 
(Chapter 17: Labour Law) 
 
4 is CORRECT.  The essentialia of the contract of employment are work and remuneration. 
Remuneration is absent from the above set of facts.  
1 is INCORRECT. A distinguishing feature of the employment relationship is the element of 
control by the employer.  However, this is not an essentialia of the contract. 
2 is INCORRECT.  A distinguishing feature of the employment relationship is the element of 
subordination, which, although it is present in the above set of facts, is not an essentialia of 
the contract of employment.  
3 is INCORRECT. The essentialia of the contract of employment are work and remuneration. 
Work is present in the above set of facts. 
 
 
QUESTION 8 
(Chapter 17: Labour Law) 
 
4 is CORRECT because the option is INCORRECT. A constructive dismissal is one of the 
six forms of dismissal in terms of the Labour Relations Act 66 of 1995. It does not fall within 
the list of automatically unfair dismissals in terms of the Labour Relations Act 66 of 1995 and 
thus does not constitute an automatically unfair dismissal.  
1 is INCORRECT because the option is CORRECT. In terms of the Labour Relations Act 66 
of 1995 a dismissal is automatically unfair if the employee is dismissed for participating in a 
protected strike.  
2 is INCORRECT because the option is CORRECT. In terms of the Labour Relations Act 66 
of 1995 a dismissal is automatically unfair if the employee is dismissed because he has made 
a protected disclosure to certain people or institutions in terms of the Protected Disclosures 
Act 26 of 2000.  
3 is INCORRECT because the option is CORRECT. In terms of the Labour Relations Act 66 
of 1995 a dismissal is automatically unfair if a female employee is dismissed for any reason 
related to her pregnancy.  
 
 
QUESTION 9 
(Chapter 18: Intellectual Property Law and Franchising) 
 
1 is the CORRECT answer because the statement is INCORRECT. A registered trademark 
does not cover all the goods and services of the proprietor. A registered trademark only 
covers the specific category of goods and services for which it was registered. 
2 is INCORRECT because the statement is CORRECT. A patent does afford the proprietor 
monopoly rights in respect of an invention for a limited period. 
3 is INCORRECT because the statement is CORRECT. Copyright is afforded to everything 
that meets the requirements for copyright protection. A drawing does not have to have any 
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artistic qualities in order to be protected by copyright. Even technical sketches are protected 
by copyright. 
4 is INCORRECT because the statement is CORRECT. Information must be secret and must 
have commercial value in order to be protected as a trade secret. It is thus correct to say that 
secret information must have commercial value in order to be protected as a trade secret.  
 
 
QUESTION 10 
(Chapter 18: Intellectual Property Law and Franchising) 

 
2 is CORRECT. A discovery, scientific theory and mathematical method are not considered 
to be inventions and cannot be patented.  
1 is INCORRECT. An invention will be deemed to be new if it does not form part of the state 
of the art immediately before the priority date of any claim to that invention.  
3 is INCORRECT. A patent will not be granted for any animal or plant, or for any method of 
treatment of the human or animal body by surgery, therapy or diagnosis.  
4 is INCORRECT. The duration of a patent is for a maximum period of twenty years from the 
date of the patent application. The patentee is granted the patent for this period subject to 
payment of yearly renewal fees.  

[20] 
 

 
We wish you all the best with your studies. Please contact us should you experience any 
problems relating to the contents of this module.  
 
 
 
Adv. H de Ru 
Mr M Phosa 


