
AUE1601/202/1/2015 

 

 

 

 

 

Tutorial Letter 202/1/2015 

 

LEGAL ASPECTS IN ACCOUNTANCY 
 
AUE1601 
 
Semester 1 

 

Department of Auditing 

 

 

IMPORTANT INFORMATION 

This tutorial letter contains the suggested solution 

to and comments on Assignment 02 



  

2 

 
MOI = Memorandum of Incorporation; Companies Act = Companies Act 71 of 2008, as 
amended and the Companies Regulations 

 
SUGGESTED SOLUTION AND COMMENTS ON ASSIGNMENT 02/2015 
 
QUESTION 1    50 marks 
 
Specific comments 
 
1.1 This question dealt with the issuing of shares, and consideration for shares.  You had to 

structure your answer in terms of the following headings: 
 

(i) Issuing of shares 
 You had to identify that the number of authorised shares available for issue (50 000) 

is not sufficient, as a share issue of 200 000 shares are planned.  Therefore there 
has to be an increase in the authorised shares.  You had to include a discussion of 
the authority to issue shares, as well as the authority to increase the authorised 
shares, in your answer. 

 
(ii) Consideration for shares 
 Consideration of shares refers to the amount paid for the shares.  You had to, inter 

alia, identify who has the authority to determine the price. 
 

1.2 This question dealt with a director (Mr Craig) having a personal financial interest in a 
matter.  You were required to discuss the legality of Mr Craig’s actions in this regard.  If 
you have studied topic 5, study unit 5.3 of your study guide, which deals with section 75 
of the Companies Act, you would have had no trouble in answering this question. 

 
1.3 This question was a straight forward theoretical question, and you merely had to list the 

Companies Act requirements regarding the sale of the greater part of a company’s 
assets.  Note that the questions specifically excluded any quorum and voting 
requirements, and as such, you would have received no marks for any statements 
relating to this.  Topic 7 of your study guide deals with the sale of the greater part of a 
company’s assets. 
 

1.4 Linked to question 1.3, this question required the application of the theory which you 
have listed in the previous question. 
 

1.5 This question dealt with the solvency and liquidity requirements of the Company.  These 
requirements are dealt with in topic 2 of your study guide and are always very important. 
 

1.6 Part (i) of this question required you to list the theory regarding dividend declarations 
(distributions) as per section 46 of the Companies Act.  Part (ii) of this question deals with 
the application of this theory which you have listed, to the given scenario.  You also had 
to conclude on the legality of the transaction as part of your application to the scenario.  

 
Suggested solution 
 
1.1 Issuing of 200 000 shares 

 
(i) Issuing of shares 

In terms of section 38, the board of a company may resolve to issue shares of the 
company at any time,  (1) 
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but only within the classes and to the extent that the shares have been authorised 
by or in terms of the company's MOI, in accordance with section 36. (1) 
 
In terms of section 36, the authorisation and classification of shares, the numbers 
of authorised shares of each class, and the preferences, rights, limitations and 
other terms associated with each class of shares, as set out in a company’s MOI, 
may be changed only by (1) 

 an amendment of the MOI by special resolution of the shareholders; or (1) 

 the board of the company, (1) 
 except to the extent that the MOI provides otherwise. (1) 

 
Except to the extent that a company’s MOI provides otherwise, the company’s 
board may increase or decrease the number of authorised shares of any class of 
shares.  (1) 
 
If the board of a company acts pursuant to its authority the company must file a 
Notice of Amendment of its MOI, setting out the changes effected by the board. (1) 
 
In terms of section 38, if the board issues shares which have not been authorised 
or are in excess of the number of authorised shares per the MOI,  (1) 
 
the issue can be retroactively authorised by special resolution (section 36) 
within 60 business days after the date on which the shares were issued. (1) 
 
Prim has 50 000 unissued authorised ordinary shares. (1½) 
 
The purchase price of R1 million will be settled by issuing 200 000 shares at fair 
market value of R5 per share, (1½) 
 
and therefore the 200 000 share issue will be in excess of the 50 000 available 
authorised shares as per the MOI. (1½) 
 
Prim must increase the authorised share capital with 150 000 shares by 
amending the MOI with a special resolution before the excess 150 000 shares can be 
issued.  (1½) 

Available  16  
Maximum  11  

 
(ii) Consideration for the shares 

 
In terms of section 40, the board may issue authorised shares only for adequate 
consideration as determined by the board. (1) 
 
Before a company issues any particular shares, the board must determine the 
consideration for which, and the terms on which, those shares will be issued. (1) 
 
A determination by the board of a company as to the adequacy of 
consideration for any shares may not be challenged on any basis other than in 
terms of section 76, read with section 77(2). (1) 
 
The shares will be issued at the fair market value of R5 for the shares,  (1½) 
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which can be regarded as adequate consideration as determined by the board.(1) 
 Marks limited to (3) 

 
1.2 Personal financial interest of Mr Flicker in the purchase of Capitol Pictures shares 
  

In terms of section 75, a director or related person who has a personal financial 
interest   (1) 
 
must disclose the interest and its general nature before the matter is considered at 
the meeting;  (1) 

 
must disclose to the meeting, any material information he has relating to the matter; 
    (1) 

 
may disclose any observations/insights if requested to do so by the other directors; 
    (1) 

 
if present at the meeting, must leave the meeting immediately after making any 
disclosures as indicated above; and (1) 

 
must not take part in the consideration of the matter (other than above); (1) 
 
while absent from the meeting: 

 is to be regarded as being present at the meeting for the purpose of 
determining whether sufficient directors are present to constitute the meeting; 
and   (1) 

 is not to be regarded as being present at the meeting for the purpose of 
determining whether a resolution has sufficient support to be adopted; and 
   (1) 

 must not execute any document on behalf of the company in relation to the 
matter unless specifically requested or directed to do so by the board. (1) 

 
In terms of section 73(6), any declaration given by notice or made by a director as 
required by section 75 must be included in the minutes of the board meeting. (1) 
 
Mr Flicker, the sales and marketing director, has a personal financial interest in the 
decision to purchase the shares in Capitol Pictures. (1½) 
 
Mr Flicker did disclose his interest and its general nature before the matter was 
considered at the meeting. (1½) 
 
Nobody required any further information; therefore the requirement that any insights 
may be disclosed if requested by the other directors was complied with. 
    (1½) 
 
Mr Flicker did not leave the meeting immediately after making any disclosures 
because the voting progressed with him still in the meeting. (1½) 
 
Mr Flicker voted at the meeting and therefore took part in the consideration of this 
matter.    (1½) 
 
The declaration made by Mr Flicker was included in the minutes of the board 
meeting as clearly indicated. (1½) 
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Based on the information provided Mr Flicker’s personal financial interest did not 
adhere to all the requisite requirements of section 75, thereby constituting a breach of the 
Companies Act. (1½) 

Available   20½ 
Maximum     12  

 
1.3 DISPOSAL OF PRINTING MACHINES 
 

In terms of section 112, despite any provision of a company’s MOI, (1) 
 
a company may not dispose of all or the greater part of its assets unless the disposal 
has been approved by a special resolution of the shareholders. (1) 

 
Section 112 also provides that the notice convening the meeting of shareholders for 
considering the special resolution must be delivered within the prescribed time and 
in the prescribed manner to each shareholder of the company. (1) 
 
Each such notice must be accompanied by … 
 
(a) a written summary of the precise terms of the transaction to be considered at 

the meeting; and (1) 
(b) reference to the provisions of section 115, the specific approval required; and 

     (1) 
(c) reference to section 164, indicating the shareholders' rights, should the special 

resolution be passed, but where there are dissenting shareholders. 
   (1)  

 
Any part of the assets of a company to be disposed of, as contemplated in this 
section, must be given its fair market value as at the date of the proposal, in 
accordance with the financial reporting standards. (1) 

  Available    7  
  Maximum    5  

 
1.4 The transaction is in fact the selling of the greater part of the company's assets,  (1) 

 
since the book value of the printing machines to be sold (R3 million x 7 = R21 (1)  
 
million) is more than 50% of the book value of the total assets (R35 million). (1½) 
 
The disposal of the printing machines was approved by a directors’ resolution and 
therefore no special resolution was obtained as required. (1½) 
 
The directors also did not deem it necessary to inform the shareholders of the 
company. Therefore no notice has been sent out to any of the shareholders of the 
company.   (1½) 
 
Based on the information, the disposal of the printing machines will be illegal, 
thereby constituting a breach of the Companies Act 2008. (1) 

Available   7½ 
Maximum     5  
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1.5 Solvency and liquidity test 
 

In terms of section 4, a company satisfies the solvency and liquidity test at a particular 
time if, considering all reasonably foreseeable financial circumstances of the 
company at that time (1) 
 
(a) the assets of the company, as fairly valued, equal or exceed the liabilities of the 

company, as fairly valued; and (1) 
(b) it appears that the company will be able to pay its debts as they become due in 

the ordinary course of business for a period of 12 months after the date on which 
the test is considered. (1) 

 
The assets (R35 million) of Prim fairly valued, exceeds the liabilities (R20 million) fairly 
valued.    (1½) 

  
 The current assets exceeds the current liabilities of the company with R7 million.  

Therefore it appears that the company will be able to pay its debts as they become due in 
the ordinary course of business.  (2½) 

Available    7   
Maximum    6   

 
1.6 (i) Declaring of a dividend 
 

In terms of section 46, a company must not make any proposed distribution unless 
 

(a) the distribution 
(i) is pursuant to an existing legal obligation of the company,  (1) 
 or a court order; or (1) 
(ii) the board of the company, by resolution, has authorised the 

distribution; (1) 
 

(b) it reasonably appears that the company will satisfy the solvency and 
liquidity test (1) 

 immediately after completing the proposed distribution; and (1) 
 
(c)  the board of the company, by resolution, has acknowledged that it has 

applied the solvency and liquidity test, and reasonably concluded that the 
company will satisfy the solvency and liquidity test immediately after 
completing the proposed distribution. (1) 

 
(ii) The board of the company resolved at the board meeting to declare the 

dividend of R5 million and has therefore authorised the distribution.  (1½) 
 
Prim satisfies the solvency and liquidity test. (1½) 
 
During the board meeting, the directors acknowledged that they had applied the 
solvency and liquidity test. (1½) 

 
Therefore the dividend distribution will be valid, since all of the requirements in 
terms of section 46 of the Companies Act 2008 have been complied with. (½) 

Available     11  
Maximum    8 

 


