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MOI = Memorandum of Incorporation; Companies Act = Companies Act 71 of 2008, as 
amended and the Companies Regulations. 
 
SUGGESTED SOLUTION AND COMMENTS ON ASSIGNMENT 02/2016 
 
QUESTION 1    34 marks 
 
Specific comments 
 
1.1 In this question you had to merely list the Companies Act requirements (theory) regarding 

the protection for whistle-blowers and conclude whether or not Mr Rafael, as the 
company secretary, will enjoy protection in terms of section 159 of the Act. Refer to topic 
7 for more information on this topic. 
 

1.2 In this theoretical question you had to list the Companies Act requirements (theory) 
regarding his duties as company secretary and state what procedures to follow for the 
resignation as company secretary in terms of section 88 & 89 of the Act. Refer to topic 5 
for more information on this this topic. 
 

1.3 This question dealt with the calculation of the public interest score (PIS) and the 
discussion on whether or not Turtles (Pty) Ltd should have its annual financial statements 
audited for the year under review.  You had to structure your answer in terms of the 
following headings: 
(i) Calculation of the public interest score 
(ii)  Discussion on whether or not the company should be audited 

 
Suggested solution 
 
1.1 Section 159 – Protection for whistle-blowers (Learning unit 7.3.1) 

 
 The following whistle-blowers will, in terms of section 159 of the Act, be protected against 

the company: 
 Shareholders  (1) 
 Directors   (1) 
 Company secretary (1) 
 Prescribed officers  (1) 
 Employees  (1) 
 Trade unions  (1) 
 Other representatives of employees  (1) 
 Suppliers of goods or services (1) 
 Employees of such suppliers (1) 

 
Application 
 
As Mr Rafael is the company secretary, he will enjoy protection in terms of section 159 of 
the Act.      (1½) 

Maximum (9) 
 

1.2 Section 89 – Company secretary (Learning unit 5.2.1) 
 
 Duties as company secretary 

 To guide the directors regarding their duties, responsibilities and powers  (1) 

 To make directors aware of any relevant legislation  (1) 
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 To report any failure on the part of the company/director to the board of directors in 
order to comply with the Act or the company’s MOI  (1) 

 To ensure that minutes of all meetings are properly recorded  (1) 

 To certify in the annual financial statements that all necessary returns and notices in 
terms of the Act have been filed and that they appear to be true, correct and up to 
date    (1) 

 To ensure that a copy of the annual financial statements is sent to all persons entitled 
to receive them  (1) 

 
Procedure for resignation as company secretary 
Section 89 of the Act requires a company secretary to give one month’s written notice 
of his resignation; or (2) 
less than one month with the approval of the board of directors.  (1) 

Maximum (8) 
 

1.3 (i)  Calculation of the public interest score (Learning unit 2.1.2) 
 

The public interest score for Turtles (Pty) Ltd (Turtles) is calculated as the sum of 
the following: 
(a) Turtles employed an average of 100 staff members, which is equal to 100 

points.  (1½) 
 

(b) Turtles had third party liabilities to the amount of R50 million, which is equal to 
50 points. (1½) 
 

(c) Turtles had a turnover of R120 million, which is equal to 120 points. (1½) 
 

(d) Turtles has 2 beneficial interest holders, which is equal to 2 points. (1½) 
 

Therefore the public interest score for Turtles is 272 (100+50+120+2). (½) 
 Maximum (6) 

 
(ii) Discussion on whether or not the company should be audited 

 
(a) Any company other than a public company, state owned company, or profit 

company that holds assets in a fiduciary capacity  (1) 
with an aggregate value exceeding R5 million,  (1) 
must have its annual financial statements for that financial year audited:    (1) 
(i) if its public interest score in that financial year, as calculated in accordance 

with regulation 26(2) of the Act … 
 is 350 or more; or (1) 
 is at least 100, but less than 350  (1), 
 and its annual financial statements for that year were internally compiled 

  (1) 
 

Turtles is a private company and there is no evidence to show that it holds R5 
million of assets in a fiduciary capacity, therefore the public interest score 
must be considered to determine whether or not the company should be 
audited.  (2) 
 
The public interest score for Turtles for the year under review is 272, which is 
more than 100, but less than 350.  (1½) 
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The financial statements of Turtles are drawn up by Mr Donatello, and are 
therefore internally compiled.  (1½) 
 
Turtles would therefore be required by the Companies Regulations 2011 to 
have its annual financial statements audited for the year under review.  (1) 

Maximum (10) 
 

Communication skills:  Clarity of expression and logical flow of arguments (1) 
 

QUESTION 2    16 marks 
 
Specific comments 
 
This question was two-fold. You first had to state the Companies Act requirements (theory) that 
had to be complied with when providing financial assistance, in order to purchase shares in the 
company. Secondly, you had to apply the information given in the scenario to each Companies 
Act requirement which you have listed.  
 
A good examination technique would have been to state the theory and discuss the application 
in two separate paragraphs. 
 
Any notice and quorum requirements had to be excluded from the answer, as it was not part of 
the question. Do not waste time to provide answers that would not earn any marks. 
 
Suggested solution 

 
Financial assistance in order to purchase shares (Learning unit 6.1.1) 
 
Requirements 
 
The exception where section 44 does not apply is not applicable in this case, since Da Vinci 
does not lend money in the ordinary course of its business. (1) 
 
Section 44 of the Act provides that, to the extent to which the MOl of a company does not 
provide otherwise,     (1) 
the board of directors (board) may authorise Da Vinci to provide financial assistance by way of 
a loan to any person (which will include Mr Picasso), for the purpose of purchasing  any 
securities of the company, subject to the following requirements: (1) 
 
 The board may not authorise any financial assistance, unless the particular provision of 

financial assistance is pursuant to a special resolution of the shareholders, (1)  
 adopted within the previous two years, and which relates to the specific recipient, or 

generally for a category of potential recipients, and the recipient falls within that category; 
and      (1) 

 the board is satisfied that immediately after providing the assistance, the company would 
satisfy the solvency and liquidity test; and (1) 

 the terms under which the assistance is proposed to be given are fair and reasonable to 
the company.   (1) 

 The board must ensure that any conditions or restrictions regarding the granting of financial 
assistance set out in the company's MOl have been satisfied. (1) 
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Application 
 
Da Vinci will satisfy the solvency requirements after providing the assistance considering all 
reasonable foreseeable financial circumstances of the company, as the assets (R7 500 000) of 
the company fairly valued, exceed the liabilities (R4 500 000) of the company fairly valued. (1½) 
 
Da Vinci is liquid, as its current liabilities (R4 500 000) exceed its current assets (R3 500 000).   
      (1½) 
 
Da Vinci will therefore be able to pay its liabilities as they become due, in the ordinary course of 
its business.    (1) 
 
The repayment terms and interest charged seems fair and reasonable to the company. (1) 
 
The decision to provide the financial assistance was approved by the CEO and therefore it 
would seem that a special resolution would not have been obtained within the previous two 
years.      (1½) 
 
It would also seem that Ms van Gogh approved the decision on her own, and therefore it 
appears that no board resolution was obtained. (1½) 
 
Based on the information, the financial assistance provided is illegal, since no special 
resolution/board resolution was obtained, thereby constituting a breach of section 44 of the 
Companies Act, 2008, as amended.  (1) 

Maximum (15) 
 
Communication skills:  Clarity of expression and logical flow of arguments (1) 
 
 
OTHER ASSESSMENT METHODS 
 
QUESTION 1    36 marks 
 
1.1 King Ltd (Learning units 1.1.2) 

 
 Solvency test  
 Assets, fairly valued, are equal to, or exceed, liabilities of the company. (1) 
 
 Liquidity test 
 The company will be able to pay its debts as they become due  (1) 
 in the ordinary course of business  (1) 
 for a period of 12 months after the date of the test.  (1) 
 
 Application 
 The assets of King Ltd (R 45 000 000) exceeds the liabilities of King Ltd (R 31 000 000), 

therefore the solvency test will be met.  (2) 
 

The current assets of King Ltd (R 28 000 000) exceeds the current liabilities of King Ltd 
(R21 000 000), therefore the liquidity test will be met,  (2) 
as the company will be able to pay its debts when they become due in the ordinary 
course of business.   (1) 
       Maximum (5) 
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 Queen Ltd (Learning unit 1.1.3) 
 

(i) Non-profit companies (section 10) 

 Formed for a public benefit purpose  (1) 

 Except for reasonable compensation for services rendered,  (1) 
 the income and property of these companies are not distributable to 

incorporators/ members/directors/officers.  (1) 

 An example of a non-profit company is the SPCA (Society for the Prevention of 
Cruelty to Animals).  This company exists for the benefit of the public, and it 
applies its income and assets to advance its goals, for instance, animal 
protection (or any other relevant example).  (2) 

      Maximum (3) 
 
(ii) No. You will not be able to register as a non-profit company, as your company’s 

profits will be distributed to its shareholders, and not to advance a public benefit 
purpose.    (1) 

 Maximum (1) 
 

 Rook Ltd (Learning unit 1.2.1) 

False:  The Companies Act recognises that not all its provisions are suitable for all 
companies, therefore, section 15(2) of the Act permits a company’s MOI to …  (½) 

 include matters that are not dealt with in the Act  (1) 

 alter the effect of any “alterable” provision (these are provisions that are allowed to 
be altered).   (1) 

 impose on the company a higher standard, greater restriction, a longer period or any 
similarly more onerous requirement that would otherwise apply to the company in 
terms of an unalterable provision of the Act.  (1) 

 contain any restrictive conditions applicable to the company or changes to any such 
conditions, in addition to the requirements for amendments of MOIs as set out in 
section 16 of the Act. (1) 

 prohibit the amendment of any particular provision of the MOI, provided that the MOI 
does not include any provision that negates, restricts, limits, qualifies, extends or 
otherwise alters the substance or effect of any unalterable provision of the Act, 
except to the extent contemplated in the third bullet point above.  (1) 

     Maximum (4) 

 Bishop Ltd (Learning unit 1.2.2) 

(i) Pre-incorporation contract 
(a) A person may enter into a written agreement in the name of, or on behalf of, an 

entity that does not yet exist at the time. (2) 
 
(b) A person is jointly and severally liable with any other such person for liabilities 

created as provided for in the pre-incorporation contract while so acting, if … (1) 
(i) the contemplated entity is not subsequently incorporated; or (1) 
(ii) the company rejects any part of such an agreement or action. (1) 
 

(c) If, after its incorporation, a company enters into an agreement on the same 
terms as this agreement, the liability of a person under subsection (2) in respect 
of the substituted agreement, is discharged. (1) 
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(d) Within three months after the date on which a company was incorporated, the 
board of that company may completely, partially or conditionally ratify or reject 
any pre-incorporation contract. (1) 

 
(e) If, within three months after the date on which a company was incorporated, the 

board has neither ratified nor rejected a particular pre-incorporation contract, (1) 
 the company will be regarded to have ratified that agreement or action. (1) 

(f) If a company rejects an agreement or action contemplated in subsection (1), (1) 
 a person who bears any liability in terms of subsection (2) for the rejected 

agreement or action may assert a claim against the company for any benefit it 
has received, or is entitled to be received, in terms of the agreement or action.  

   (1) 
    Maximum (7) 

(ii) Annual financial statements and records to be kept  
  (Learning unit 2.1.2) 
 

(a) Yes, the company must prepare annual financial statements (section 30 of the 
Act).   (1) 
 

(b) This is a specific requirement of the Companies Act, which has nothing to do 
with whether or not the annual financial statements are audited. (1) 
 

(c) With regard to company records, sections 24 and 28 of the Companies Act 
state that the company must keep or maintain the following: 
- Accurate and complete accounting records in one of the official languages 

 (1) 
- A copy of the MOI (and any amendment thereto) (1) 
- A record of its directors’ details  (1) 
- Copies of the following: 

 Reports presented at an annual general meeting (for seven years)  (1) 

 Annual financial statements (for seven years)  (1) 

 Accounting records (for the current year and the seven years prior to the 
current year)  (1) 

 Notices and minutes of all shareholders’ meetings (for seven years)  (2) 

 Copies of all communications to shareholders (for seven years)  (1) 

 Minutes of all meetings and resolutions of directors’ meetings (for seven 
years  (2) 

- A register of shareholders (security register of the company)  (1) 
   Maximum (8) 

(iii) Pre-emptive right to subscribe to shares (Learning unit 3.1.5) 
 
Except to the extent that the MOI of a private or personal liability company provides 
otherwise,  (1) 
existing shareholders has a pre-emptive right before others to subscribe for a 
percentage of the shares offered (section 39), (1) 
equal to the voting power immediately before the offer, (1) 
within reasonable time.  (1) 
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Example:  Macbeth holds 35% of the shares in Hamlet (Pty) Ltd.  Hamlet (Pty) Ltd 
plans to issue 1 000 shares.  This would mean that Macbeth has a pre-emptive right 
to 35% of these shares, which are 350 shares.  (2) 
   Maximum (4) 
 
No, this provision does not apply to your company, as your company is a public 
company and not a private/personal liability company.  (1) 

   Maximum (1) 
 

Pawn (Pty) Ltd (Learning unit 2.1.2) 
 

 The public interest score is also used in determining the following: 
- Who must carry out the independent review.  (1) 
- Which financial reporting standard the company must use to prepare its annual 

financial statements. (1) 
- The level of the financial rescue practitioner who would be engaged if the company 

needed financial rescue.   (1) 
       Maximum (2) 
 

Communication skills:  Clarity of expression and logical flow of arguments (1) 
 
QUESTION 2   40 marks 
 
2.1   Section 73 (Learning unit 4.2.2) 
 

(i)  In accordance with section 73 of the Act, the board of a company may determine 
the form and time for giving notice of its meetings,  (1) 

 a director, authorised by the board (unless a company’s MOI provides otherwise)(1) 
 may call a meeting of the board at any time.  (1) 
 
 He/she must call such a meeting if required to do so by at least 25% of the 

directors (where the board consists of at least 12 members); or  (2) 
 two directors in any other case. (1) 
 
 Zodiac has 12 directors, and a meeting was requested by four of its 12 directors 

(33,3%).  Therefore, the managing director acted correctly in calling this meeting. 
   (2) 

    Maximum (2) 
 

(ii) Unless a company’s MOI provides otherwise, a meeting of the board may be 
conducted by electronic communication  (2) 
 

 One or more directors may participate in a meeting by means of electronic 
communication, as long as all persons participating in that meeting are able to 
communicate effectively and concurrently with each other without an 
intermediary. (2) 

   Maximum (2) 
 

(iii) A resolution at a director’s meeting will be approved if 50% of the directors vote in 
favour of the resolution.   (1) 
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 Therefore, as the directors voted unanimously on all decisions taken, this 
quorum will be met.  (2) 

   Maximum (2) 
 

(iv) The quorum for a director’s meeting is more than 50% of all directors. (1) 
 As Zodiac has 12 directors, this would mean that the quorum would be 7 

directors.  (2) 
   Maximum (2) 

  Total maximum (8) 
 

2.2  Requirements to be met for a share buy-back  
 (Learning unit 3.1.6) 
 

The board of the company must by resolution authorise the distribution  (1) 
 
Bonus mark: If shares are to be bought back from a director or prescribed officer, (1) 
the buy-back is to be authorised by means of a special resolution of shareholders.  (1) 
 
The solvency and liquidity requirements must be met immediately after completing the 
proposed distribution.  (1) 
 
The board of the company must, by resolution, acknowledge that the solvency and (1) 
liquidity tests have been applied, and that it reasonably appears that these tests will be 
satisfied.   (1) 
 
A company may not buy back its own shares if after the buy-back there will be no shares 
left in issue (except for convertible or redeemable shares). (1) 

     Maximum (3) 
 

2.3 
(i)   Discuss the legality of the dividend declaration to the class B shareholders of 

Zodiac.  
(Learning units 1.1.2, 3.1.6 and 4.4.2) 
 
In accordance with the Companies Act (section 46), the following applies: 

 A company must not make any proposed distribution unless it is pursuant to an 
existing legal obligation or court order; or  (1) 

 The board of the company (unless stated otherwise in the MOI), by resolution, 
has authorised the distribution; and  (2) 

 It reasonably appears that the company will satisfy the solvency and liquidity test 
immediately after completing the proposed distribution; and  (1) 

 The board of the company, by resolution, has acknowledged that it has applied 
the solvency and liquidity tests.  (1) 

 
Application: 

 The MOI of Zodiac requires that any dividend declared to a director should be 
    (1)  

 approved by a special resolution of shareholders.  (1) 

 The scenario states that all of the class B shareholders are in fact directors of  
   (1) 

 Zodiac; thus a special resolution is required.  (1) 
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 However, the decision to declare this dividend was approved by the board of 
the company, thus contrary to the Act.  (1) 

 Zodiac will meet the solvency and liquidity tests, as it is in a net-asset and  (1) 
 current net-asset position (as given in the scenario). (1) 

 The directors of Zodiac can be held liable in accordance with section 77 of the 
Act. . (1) 

    Maximum (8) 

 
(ii)  Steps that Zodiac can take if the directors participated in a resolution 

approving the declaration, despite knowing that it was illegal, which 
subsequently caused losses to the company.  

  (Learning unit 4.4.2) 
 

The company may recover loss, damages or costs sustained by the company from 
a director, in view of section 77(3)(vi) of the Act.   (1) 
 
This section specifically provides that where directors participated in a resolution  (1) 
approving a distribution despite knowing that the distribution was contrary to the 
provisions of section 46 of the Companies Act, they will be held liable.  (1) 
 
If the directors are found to have been negligent in their duties, they can be (1) 
removed by the shareholders or the board (considering all the requirements of 
section 71 of the Act).  (1) 

     Maximum (3) 
 

2.4 
(i)   Discuss whether the correct procedure was followed by Mr Gacy in order to 

resign as company secretary and director of Zodiac.  
 (Learning unit 4.1.1, 4.1.2 and 5.2.1) 
 

Resignation from the board 
Mr Gacy may resign at any time from the board by giving written notice to the 
board.   (2) 
The MOI may have additional resignation requirements for a director, but these are 
unlikely to be very onerous (for example minimum notice periods, etc).  (1) 
 
Within 10 business days of his resignation, the company will need to notify the 
CIPC of his resignation.  (2) 
 
Resignation as company secretary 
Section 89 of the Act requires a company secretary to give one month’s written 
notice of his resignation; or  (2) 
less than one month with the approval of the board.  (1) 
 
Application 
As his resignation came as a surprise to the board, it is clear that Mr Gacy did not 
give notice as required by the Act.   (1) 

The board can however still approve his resignation by a board resolution.  (1) 
    Maximum (4) 
 



AUE1601/202 
 

11 

(ii)   Minimum number of directors that Zodiac can have. 
As Zodiac is a public company, it can have a minimum of three  (1)  
directors.   (1) 

 
2.5 Discuss the Companies Act requirements to be met in order for Zodiac to legally 

grant the proposed loan to Mr Bundy.  Ignore notice and quorum requirements. 
 (Learning unit 6.2.1) 
 

(i) Application of loan 

 The R1.2 million, although legal expenses, is not legal expenses concerning the 
company, as it relates to Mr Bundy’s divorce case. Therefore, this will fall under 
the ambit of section 45 of the Act (it meets the definition of financial assistance). 
  (2) 

 The R1.8 million is for anticipated advertising expenses to be incurred by Mr 
Bundy on behalf of the company, and as such it does not meet the definition of 
financial assistance. Therefore, this will not fall under the ambit of section 45 of 
the Act. (2) 

 A board resolution was obtained to approve a loan in the amount of R3 million. 
   (1) 

 There is, however, no mention of a special resolution obtained within the 
previous two years.  (1) 

 The company meets the solvency and liquidity tests, as it is in a net-asset and 
current net-asset position.  (1) 

 The company will thus be able to pay its debts as they become due in the 
ordinary course of business.  (1) 

     Maximum (3) 

(ii) Companies Act requirements 

 Except to the extent that the MOI provides otherwise,  (1) 

 the board may authorise financial assistance to a director.  (1) 

 The financial assistance must be pursuant to a special resolution of the 
shareholders, adopted within the previous two years.  (2) 

 The board must be satisfied that the company will satisfy the solvency and 
liquidity tests. (1) 

 The terms under which the financial assistance is proposed to be given must be 
fair and reasonable.  (1) 

 
 Application 

 A board resolution was obtained to approve a loan to the amount of R3 million.  
   (1) 

 There is however no mention of a special resolution obtained within the 
previous two years. (Or there should have been a special resolution) (1) 

 The company meets the solvency and liquidity tests, as it is in a net-asset and 
current net-asset position.  (1) 

 The company will thus be able to pay its debts as they become due in the 
ordinary course of business.  (1) 

 
Bonus marks: 
Financial assistance as defined by section 45 of the Act does not include the 
following: 

 The lending of money in the ordinary course of business by a company whose 
primary business is the lending of money.  (1) 



AUE1601/202 
 

12 

 An advance to meet legal expenses in relation to a matter concerning the company; 
or   (1) 

 Anticipated expenses to be incurred by a person on behalf of the company.  (1) 
    Maximum (7) 
 

 Communication skills:  Clarity of expression and logical flow of arguments (2) 
 
QUESTION 3   24 marks 
 
3.1   Factors used in calculation the public interest score  
 (Learning unit 2.1.2) 

 Average number of employees employed during the year  (1½) 

 Turnover for the year (1½) 

 Third party liabilities  (1½) 

 Beneficial interest holders (such as shareholders)  (1½) 
    Maximum (6) 
 

3.2   Whether companies listed should be audited or independently reviewed  
 (Learning unit 2.1.2) 
 

(i)   Lannister (SOC) Ltd 
 The company must be audited, as the Companies Act states that all state owned 

companies should have its annual financial statements audited by a registered 
auditor. (2½) 

 
(ii) Snow NPC 

The company is not incorporated by the state, nor is it publicly owned.  It also does 
not hold assets in a fiduciary capacity.  Therefore we will have to take the PIS into 
account in determining whether or not the company is to be audited.   (2) 
 
The company has a public interest score of at least 100, but less than 350 (ie 312), 
and its financial statements are internally compiled, (2½) 
therefore, the company will have to be audited by a registered auditor.  (1) 

 
(iii) Seaworth (Pty) Ltd 

The company is not incorporated by the state, nor is it publicly owned.  It also does 
not hold assets in fiduciary capacity.  Therefore we will have to take the PIS in to 
account, in determining whether or not the company is to be audited.   (2) 
 
The company has a public interest score of at least 100, but less than 350 (ie 345), 
and its financial statements are externally compiled.  (2½) 
 
Therefore, the company will have to be reviewed by a registered auditor or CA (SA) 
(no statutory audit required).  (1) 

 
(iv) Baratheon (Pty) Ltd 

The company is not incorporated by the state, nor is it publicly owned.  It also does 
not hold assets in a fiduciary capacity.  Therefore we will have to take the PIS in to 
account in determining whether or not the company is to be audited.   (2) 
 
The company has a public interest score exceeding 350 (ie 368), (1½) 
therefore, the company will have to be audited by a registered auditor.  (1) 
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(v) Melisandre Ltd 
   As this is a public company, it will have to be audited by a registered auditor.  (2) 

  Maximum (15) 
 

3.3   Rotation of auditors  
 (Learning unit 5.3.1) 
 

Yes.  In accordance with section 92 of the Companies Act, the same individual may not 
serve as the auditor or designated auditor of a company for more than five consecutive 
financial years.  Therefore, as long as the designated auditor rotates within GOT Inc, the 
firm does not have to resign as auditor.   (3) 
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