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Botswana has regularly held general elections since 1965 and in October 2014 held
her 11th general election. All these elections have so far been won by the ruling party.
The regularity of elections in Botswana has persuaded some observers to present
Botswana as an exemplar of democracy and good governance in Africa. This
perception is reinforced by the formal existence of an electoral management body, the
Independent Electoral Commission (IEC), whose mandate is to ensure that elections
are conducted efficiently, properly, freely and fairly. Although the Constitution enjoins
the IEC to ensure that elections are conducted fairly, this article reveals that, in effect,
the IEC has neither the authority nor the power to level the electoral playing field, and
ensure that elections are also fair, in addition to being conducted efficiently, properly
and freely. This inability by Botswana’s electoral management body to ensure that
elections are conducted fairly emanates from the narrow legal and political framework
within which the IEC operates, and exposes the weaknesses of Botswana’s much
vaunted democracy.
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It is common knowledge that for much of the postcolonial period, in particular from the
mid-1960s until the early 1990s, many African countries were under either one-party rule,
military dictatorship or a combination of both (Lindberg 2006; Meredith 2005; Bratton
and Walle 1997). While many post-independence African nationalist leaders came to
power through elections, usually supervised by departing colonial state officials, this
wave of democracy was short-lived. According to Bratton and Walle (1997), the
postcolonial era in Africa also saw the consolidation of personal rule, characterised as
neo-patrimonial, by which incumbent presidents centralised and concentrated political
powers in their own hands. The explanation usually given was that these nationalist
leaders were confronted by the challenges of nation-state building in countries usually
torn apart by ethnicity, regionalism and religion. These challenges were originally
engendered by the imposition of the Westphalian state form on colonial Africa, but had
remained buried beneath the anti-colonial nationalist struggles (Mogalakwe 2013). In
their attempt to forge ‘national integration’ and ‘national unity’ as conditions for the
existence of the new nation-states, these post-independence leaders insisted on political
conformity and uniformity, and outlawed the competitive electoral systems that brought
them into power in the first place (Lindberg 2006). According to Lindberg more than 20
one-party regimes were rapidly formed across the continent, by election, merger or
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coercion, setting in motion authoritarian and autocratic rule that lasted until the early
1990s. While in some countries elections were suspended altogether, in others one-party
elections were held regularly, where the electorate were asked to choose among several
candidates approved by the ruling party. According to Lindberg (2006, 11) countries that
adopted this ‘semi-competitive’ approach to elections include the following: Kenya
(1969), Sudan (1974), Zaire (1977 and 1987), Malawi (1978), Ivory Coast (1980), Sierra
Leone (1982), Togo (1985), Ethiopia (1987), Central African Republic (1987), Comoros
(1987) and Cameroon (1987). According to Meredith (2005), in 1989 opposition parties
were illegal in 32 of the 50 independent African countries.

Throughout this ‘dark’ period in the political history of postcolonial Africa,
Botswana, and a small number of countries like Mauritius and Senegal remained the
only multi-party parliamentary democracies on the continent. According to analysts such
as Steadman (1993), Botswana stood out as a real bastion of a multi-party liberal
democracy. Stedman posits that Botswana became an exception that confounded
generalisations and stood out alone as an example of economic development, functioning
governance and liberal multiparty parliamentary democracy, making the country a
hopeful model and an exemplar for other African societies. According to another
Botswana observer, Samatar (1999), Botswana offers an antidote to Afro-pessimism, and
represents the ways in which Africans can realistically disprove the prophets of doom.
Lopez-Pintor (2000, 166) posits that democratic stability in Botswana is almost
proverbial, as multi-party elections have been held without interruption every five years
since independence. Thus, when General Ian Khama was inaugurated as Botswana’s
fourth president in April 2008, the event was hailed as the latest validation of Botswana’s
track record of political stability (Mogalakwe 2008). Botswana’s democracy has come to
be regarded as legendary or even proverbial, so much so that little attention is paid to the
electoral playing ground. But the following examination of Botswana’s elections over the
years reveals that Botswana’s democratic credentials are not as self-evident. This is
especially the case in the manner in which elections are funded. At every election or bi-
election, the ruling Botswana Democratic Party (BDP) is always awash with financial
resources. More recently, it was revealed that the ruling party has, over the years, rejected
various calls for public funding of political parties, while simultaneously receiving secret
funding from De Beers, the multinational corporation that has been mining diamonds in
Botswana since the 1970s.1 For the 2014 general elections, the BDP was reported to have
earmarked more than P100 million for the elections, and to have acquired 63 elections
campaign vehicles valued at about P20 million.2 In a claim that has not been repudiated,
the Sunday Standard newspaper alleged that De Beers had also masterminded the
retirement of former President Masire, his succession by Festus Mogae, and the
retirement of the current President Khama from the Botswana Defence Force in order
that he take up the Vice Presidency and eventually the Presidency of Botswana.3

While it is true that Botswana has regularly held elections every five years since its
independence from Britain in 1965, there is a need to reconsider whether these elections,
free as they have always been, can also be considered fair. Cowen and Laasko (2002, 14)
are more cautious about Botswana’s much vaunted democracy, preferring to characterise
its elections as ‘relatively competitive’ to the extent that the elections in Botswana have
experienced a moderate degree of party competition, and opposition parties have won a
substantial proportion of the popular vote. For example, in the most recent 2014 general
elections, the BDP won only 47% of the popular vote, down from about 53% in 2009.
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Yet because of Botswana’s first-past-the-post electoral system, the ruling party gained a
whopping 37 seats, which translates into 65% of the seats in the 57-seat Parliament. As if
this unfairness was not bad enough, the BDP dominated parliament specially elected four
additional Members of Parliament, including two who had actually lost the elections, as
well as 119 councillors to boost its majority at both national and local government levels.
Although Botswana’s democracy is regarded as legendary, a lot has been taken for
granted, and very little attention has been paid to Botswana’s electoral management body,
the Independent Electoral Commission (IEC), as a state institution mandated to promote
and support democracy. The purpose of this article is to assess the ability of Botswana’s
IEC to deliver elections that are not only free but also fair. The article argues, following
Boda (2005), that free elections do not necessarily mean fair elections, and Botswana is
presented as a case study to support this assertion. Free elections, understood as the
unrestricted activity of political participants, do not necessarily mean fair elections,
understood to mean that all participants have the same opportunity to succeed on a
metaphorically level playing field. In other words, the relationship between free elections
and fair elections is one of contingency rather than necessity, and there may be
circumstances in which the two do not coincide (Katz 2004; Boda 2005). According to
Lopez-Pintor (2000), fairness implies equal opportunity for political parties and
independent candidates and, in particular, equal access to publicly controlled media and
no misuse of government facilities for campaign purposes. Mpabanga and Rakner (2007)
argue that some of the factors critical to a fair election are that each contestant should
have equal opportunity to present their arguments to the voters, both arguing for their
own case, as well as having the opportunity to formulate a critique against the incumbent
government, with none of the contestants having greater access to resources than their
opponents. These are the factors that lead to a level playing field. It is argued here that the
conditions for electoral fairness noted above are still lacking in Botswana, despite the
international praise the country has been receiving over the years. The structure of the
article is as follows: (1) it recapitulates the debates on the meaning and significance of
elections for democracy, (2) it looks at the management of elections in Botswana up to
the present, including the position of the IEC Chief Executive, (3) it discusses the ruling
party’s misuse of publicly funded media and opposition parties’ restricted access to the
same and (4) it discusses the setting of elections dates. In conclusion, the article argues
that although elections in Botswana have always been free, these same elections cannot
be said to have been fair, and as things stand, Botswana’s electoral management body
(EMB) is impotent to level the electoral playing field.

The meaning and significance of elections in a democracy

According to Article 21(3) of the Universal Declaration of Human Rights, the will of the
people shall be the basis of the authority of the government, and this shall be expressed in
periodic and genuine elections which shall be by universal and equal suffrage, and shall
be held by secret vote or by equivalent free voting procedures. Article 25 of the
International Covenant on Civil and Political Rights states that every citizen shall have
the right and the opportunity to vote and be elected at genuine elections, which shall be
by universal suffrage and shall be held by secret ballot, guaranteeing the free expression
of the will of the electors. Similarly, the African Union Charter on Democracy, Elections
and Governance recommends the establishment and strengthening of independent and
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impartial national electoral bodies to ensure that elections are free and fair (Balule 2008).
It can be argued that elections are also about the freedom to choose, in that they enable
citizens not only to choose representatives, but also to influence public policy. It can be
further argued that elections presume a rationalist notion that voters are able to identify
what is in their best interests, and use the electoral process in a rational manner to choose
the ‘right’ people to manage their affairs for a given period of time (Harrop and Miller
1987). Regular elections are a common denominator in all democracies, and reflect an
institutionalised attempt to actualise, or give effect to, the principle of government of the
people, by the people and for the people (Lindberg 2006). They are an affirmation of
citizenship rights, participation and influence over government policy, while electoral
outcomes are a factor in the formulation of national policy (Manza, Brooks, and Saunder
2005). Elections create a sentiment of popular consent and citizen participation in public
affairs, and provide for orderly succession in government and for the peaceful transfer of
authority to new rulers (Mackenzie 1967). Elections presuppose that the new rulers have
been chosen by the people, on the assumption or belief that they will exercise the political
power and authority conferred on them to seek redress for the grievances of the people
who have elected them. The expectations are that not only will the elected representatives
articulate the aspirations of the electorate, but also they will formulate and implement
policies and programmes that are in the best interests of the people who elected them.
According to Jessop (1990), in Western parliamentary democracies, it is assumed that
Parliament reflects and refracts the national-popular and/or the popular-democratic
sentiment, and its deliberations will culminate in legislative and policy interventions to
be enforced by the executive through a permanent rational-legal administration in
accordance with the rule of law.

Cowen and Laasko (2002) argue that, following the advent of multi-party elections in
Africa in the 1990s, election observation and monitoring has become an industry which
has produced more reports on electoral processes on the African continent than on any
other continent. It is important to note, however, that electoral observers and monitors
usually come a few days before the elections, and often focus on the freeness of the
elections, rather than the fairness of the process. Election observer missions usually
observe only the final stages, and what they often miss out on is the fact that elections are
not an event, but a process which begins long before polling day. Indeed preparations for
the next elections often begin immediately after the announcement of the results of the
previous elections. What is also crucial to the outcome of elections is what actually
happens in the period between elections, and not simply during the final stages of
political campaigns. It is difficult to determine on that basis that elections would be free
and fair.

Elections and democracy are like the proverbial two sides of a coin: the two are so
interwoven and intertwined that one cannot exist without the other, and one presupposes
the existence of the other. This means that elections must be regarded as sacred, while the
management of elections must be transparent and be entrusted to an independent and
impartial institution. To this end, many countries around the world, from the old through
to new or emergent democracies, have established EMBs to manage elections in order to
create an atmosphere of impartiality, independence and transparency (Lopez-Pintor
2000). According to Lopez-Pintor, the Constitutions of Costa Rica and Venezuela have
elevated their EMBs to the level of the fourth branch of government, with the same status
as the Executive, the Legislature and the Judiciary. Lopez-Pintor (2000) argues, however,

108 M. Mogalakwe



that most African countries have maintained electoral management structures used during
the period of one-party rule, mainly as government departments, while the work of
creating truly independent EMBs is still very much work in progress. According to Balule
(2008), all Southern African Development Community (SADC) member states, through
the Constitution or by statute, have established independent EMBs to manage their
elections, and, with the exception of Botswana and Lesotho, the instruments establishing
the EMBs state that they shall be independent in the exercise of their functions. It is
interesting to note, however, that EMBs in the ‘old and stable democracies’ such as the
USA, Australia and Britain are very recent. The USA only established the Federal
Election Commission in 1975, while Australia created its EMB as an autonomous body
only in 1984, and the UK does not yet have an EMB.

Lopez-Pintor (2000) posits that the most massive and impressive movements towards
democracy took place in Africa in the 1990s, when a number of countries successfully
completed the transition to democracy, although many more countries experienced either
‘flawed’ or ‘blocked’ transition, which the author attributes to the failure to establish truly
independent electoral authorities in those countries. The formal existence of an
independent electoral body however, while indeed necessary, is not on its own sufficient
to guarantee free and fair elections. A good example of this is the 2008 Zimbabwe
general elections debacle in which the Zimbabwe Electoral Commission (ZEC) was either
emasculated or it colluded in rigging the elections in favour of the ruling Zimbabwe
African National Union- Patriotic Front (ZANU-PF) party. According to Gagare (2012),
it all started when the opposition Movement for Democratic Change (MDC), led by
Morgan Tsvangarai, appeared to be heading for electoral victory, with 99 seats ahead of
97 seats by the ruling ZANU-PF, and 10 seats won by an MDC splinter group. The
announcement of the presidential results was then put on hold for close to a month. When
the results were eventually released, Morgan Tsvangarai won by 48%, below the 50%
plus one vote required in order to be declared a winner. Mugabe was trailing behind with
43%. Following a one horse presidential elections rerun, Robert Mugabe somehow
managed to increase his popular vote from the 43% he got in the first round to 90% in the
second round, in what will be remembered as the most violent elections in Zimbabwe to
date (Gagare 2012). The Electoral Institute of Southern Africa observer mission statement
from 31 March 2009 noted that the Zimbabwean electoral process was severely wanting
with respect to fairness, as most of the critical aspects of the process lacked transparency.
The Zimbabwean elections exposed the ZEC’s lack of independence and impartiality as a
state institution that ought to promote and support democracy, because it had failed to
ensure that the elections were free and fair. The Zimbabwean experience validates the
argument by Balule (2008) that the mere fact that an EMB is dubbed ‘independent’ does
not necessarily make it so.

According to Lindberg (2006), however, elections are a causal factor in democratisa-
tion (democratisation by elections), rather than a reflection of democracy. He argues that
elections, even if flawed, serve to facilitate the institutionalisation and deepening of civil
liberties. According to Lindberg (2006), by 2006 all 48 sub-Saharan countries (with the
exception of Eretria) had either held elections, or were preparing to do so. Seven of the 16
countries that successfully completed the transition to parliamentary democracy were
from SADC. It is interesting to note that the EMB of an emergent democracy like South
Africa, which only came into existence in 1994, is highly regarded as a ‘state institution
supporting democracy’, rather than a government institution, with its role entrenched in
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the new Constitution. The South African EMB is required by law to conduct research on
electoral matters, to continuously review electoral legislation and to maintain commu-
nications with political parties. The South African EMB is also accountable to Parliament,
to which it reports once a year, and not to the executive (Lopez-Pintor 2000, 21).

As a way of strengthening the democratisation process in the SADC region, several
member states created electoral management bodies to administer elections in accordance
with the objectives of SADC’s Protocol on Politics, Defence and Security Cooperation to
promote the development of democratic institutions and practices by state parties in the
region, and to encourage the observance of universal human rights (Sebudubudu 2007).
To this end, SADC has sought to establish common electoral standards for the region
which are captured in the Principles and Guidelines Governing Democratic Elections.
The Guidelines, inter alia, call for the full participation of citizens in the electoral
process, political tolerance, regular elections and equal opportunity for all political parties
to access state media, as well as the impartiality of electoral institutions. Although the
Guidelines are aimed at enhancing the transparency and credibility of elections and
democratic governance in the region, they are unfortunately not binding on member
states, and as such have been used selectively. According to Sebudubudu (2007),
although all SADC member states responded positively by creating electoral management
bodies, all of them, with the exception of South Africa, are semi-autonomous.
Conspicuous by its absence from the Guidelines is any reference to these electoral
bodies being independent, which perhaps explains why member states did not have any
problem creating them in the first place.

The management of elections in Botswana

Botswana’s first free elections were held in March 1965 under the supervision of British
colonial state officials. It was not until 1969 that the first postcolonial general elections
were held under the supervision of a Supervisor of Elections, as was provided for in the
new Constitution. In particular, Section 66 of the Constitution (now repealed) provided
for a Supervisor of Elections whose duty was to exercise general supervision over the
registration of voters for elections of members of the National Assembly. Section 66 (2)
of the Constitution stipulated that the office of the Supervisor of Elections was to be held
by a public officer designated by the Public Service Commission for that purpose. The
first general elections of March 1965 which brought about self-government and the
second general elections of 1969 were all supervised by one George Winstanley.
Winstanley started his career as a junior officer in the colonial administration and rose
through the ranks to become the Clerk of both the colonial era Executive Council, and the
Legislative Council. During the 1969 general elections, Winstanley was the Permanent
Secretary in the Ministry of Agriculture (Winstanley 2000). The 1974 and 1979 general
elections were supervised by the then Permanent Secretary to the President, P.L.
Steenkamp, while the 1984 general elections were supervised by Festus Mogae, who
had succeeded Steenkamp as Permanent Secretary to the President (PSP).4

Following incessant accusations and complaints from Botswana’s opposition parties
that the elections were not free and fair due to their being supervised by the PSP (who
was directly accountable to the President; Balule 2008), the post of supervisor of
elections was transferred from the office of the PSP to a new Supervisor of Elections,
who, though still a civil servant, was not accountable to the PSP in the conduct of
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elections. The Supervisor of Elections was, however, still reliant on the Office of the
President, both logistically and financially, to run the 1989 and 1994 general elections.
The situation was not helped by the fact that this particular Supervisor of Elections, N.T.
K. Mmono, had once been a parliamentary candidate for the ruling party BDP
(Tshosa 2007).

It was only in 1997, some 30 years and six general elections later (after Botswana’s
independence), that electoral management was moved from the Office of the President to
an ‘independent’ electoral management body, the IEC. The IEC was created in terms of
the Constitution (Amendment) Act No 18 of 1997 to replace the Office of the Supervisor
of Elections. The Constitutional amendment also established the Office of the Secretary
to the IEC who is the Chief Executive Officer of the IEC. The Constitution further
enjoins the IEC to direct and supervise the Secretary of the IEC in regard to the exercise
of his/her functions under the Electoral Act. The Chairman of the IEC is a judge of the
High Court of Botswana, and the Deputy Chairman of the IEC is required by the
Constitution to be a legal practitioner. Other members of the Commission are appointed
by the Judicial Service Commission from a list of persons recommended by the All Party
Conference in accordance with Section 65A(3) of the Constitution (as amended).5 The
IEC’s mandate, as spelt out in the Constitution, is to conduct and supervise the elections
of elected members of the National Assembly as well as members of Local Authorities,
and to ensure that elections are conducted efficiently, properly, freely and fairly. It is
important to note that the Constitution does not expressly guarantee the institutional
independence of the country’s EMB (Balule 2008). The Constitution also does not define
what efficiently, properly freely and more importantly for our purpose, fairly, mean, nor
does it provide guidelines or list elements of efficiently, properly, freely and fairly run
elections. According to Balule (2008) however, a Constitution should concern itself only
with the essential principles, leaving matters of detail to the legislative and regulatory
schemes, such as the Electoral Act. The IEC has supervised the 1999, 2004, 2009 and
2014 general elections and several bi-elections in between.

On the surface it would appear that, under this arrangement, Botswana has moved
from an electoral management system where the government runs elections, as was the
case before 1997, to a system where there is an independent and impartial electoral
management body. Perceptions that Botswana’s EMB is not impartial and independent
still persist however. These perceptions of the IEC’s lack of impartiality and independ-
ence have been rebutted by the former Chairman of the IEC, Justice Mosojane (2010a),
who argues that the IEC is independent both in law and in practice. Justice Mosojane
concedes, however, that the term ‘independent’ does not appear anywhere in the
provisions dealing with Botswana’s EMB, or indeed anywhere else in the Constitution of
Botswana, nor is it defined in the Interpretation Act. Mosojane admits that he and his
colleagues have had to rely on the English dictionary definition of the term ‘independ-
ence’ in the execution of their mandate. He posits that is a well-known canon of
interpretation of statutes that where a word appearing in a statute is not defined or given
special meaning, it must bear its ordinary dictionary definition. Interestingly, Mosojane
also points out that the formal independence of an EMB is not in itself a guarantee that
the elections will be free and fair, and that sometimes there is little point in making an
electoral commission independent, without giving it the necessary tools to level the
playing field as it sees fit. According to Mosojane (2010a), ‘The IEC can only go as far
as the law permits it to go’ (emphasis added). To grapple with these issues, one needs to
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interrogate the appointment of the IEC chief executive officer, the IEC’s reliance on civil
service personnel, the choice of election dates and access to publicly owned media. I shall
look at each one of these in turn.

The appointment of the IEC chief executive

The Secretary to the IEC is appointed by the President in terms of Section 66 of the
Constitution (as amended). It is only the President who can remove or suspend the
Secretary of the IEC from office, but only on the recommendations of a tribunal. The
procedure for the appointment of the IEC Secretary has been met with suspicion by
opposition parties, with some seeing a certain continuity with pre-IEC days. This
suspicion emanates from the fact that even with the creation of the IEC, it is still the
President who appoints the Secretary of the IEC, and not the IEC itself. According to
Mosojane (2010a), it does not matter how the IEC chief executive is appointed, as long as
he/she has security of tenure and is answerable not to the appointing authority, but to the
IEC. Mosojane (2010b) posits that only the IEC can question the IEC’s chief executive
relative to his/her day to day responsibilities, and that the Constitution of Botswana and,
in particular, Section 66(3) on the functions of the Secretary of the IEC, is supreme.
Ordinarily, where an Act of Parliament is inconsistent with the Constitution, the
Constitution is supposed to prevail. While Justice Mosojane’s position should be
reassuring, it appears that there is an ambiguity with regard to the relationship between
the PSP and the Secretary of the IEC.

Following allegations regarding the meddling of the PSP in the affairs the IEC, the
PSP issued a public statement in which he noted that his office is mandated by law to
manage and supervise the entire public service, including independent departments such
as the IEC, and that, as the PSP, he is constitutionally mandated to monitor the
performance of all senior public servants (Molale 2008).6 This was apparently in
reference to a public statement attributed to Justice Mosojane, in which the Chairman of
the IEC was quoted as saying that the PSP wants to test his powers against everybody and
often recognised no boundaries.7 According to the PSP, the allegations of his meddling
arose as a result of his lawful actions exercising supervisory and managerial functions in
respect of the IEC’s staff. Molale argued that it is only in the conduct of elections that the
IEC operates independently. A closer reading of Section 66(3) of the Constitution gives
credence to the position of the PSP. The section only says the Secretary of the IEC is
subject to the direction and supervision of the IEC in his general supervision over the
registration of voters for elections and the conduct of these elections, but is silent on the
issue of fair elections. From this interpretation, it can be argued that the independence of
the Secretary of the IEC is limited or restricted to the supervision and registration of
voters only and, in all other respects, the IEC chief is accountable to the PSP, like other
senior public officers of his rank. As Molale (2008) pointed out ‘it is in the conduct of
elections that the IEC operates independently, and I, as the PSP, have never interfered
with that process’ (emphasis added).

In stating so boldly and forcibly his powers in relation to the IEC Executive Secretary,
the PSP has inadvertently buttressed the public perceptions and the argument by Balule
(2008) that Botswana’s EMB lacks the necessary administrative independence. But the
limitation or restriction on the mandate of the IEC and its chief executive to the
supervision of elections only is inconsistent with Section 65(A) (12) (c) of the
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Constitution which imposes an obligation on the IEC to ensure that elections are also
conducted fairly in addition to being conducted efficiently, properly and freely. But as
Mosojane (2010a) points out, ‘The IEC can only go as far as the law permits it to go’.
These public exchanges between the PSP and the former IEC Chairman reveal that
Botswana has not completely moved away from an electoral management system where
the government runs elections, to an electoral management system where the elections
management body is completely independent of the government. It also raises questions
about whether it was the intention of the country’s lawmakers to restrict the mandate of
the Botswana EMB only to the registration of voters and supervision of elections, and not
in all respects, such as ensuring that elections are also fair, as opposed to just being
conducted efficiently, properly and freely. This leads to the conclusion that the Botswana
government, and the ruling party in particular, have not given up their control of the IEC.

Botswana’s IEC’s reliance on the civil service

Botswana’s EMB has no staff of its own and relies on civil servants to conduct and run its
affairs. It is staffed by civil servants who are governed by the Public Service Act, and its
terms and conditions of service. These civil servants can also be transferred or re-
deployed to other government departments and can be moved from those departments to
the IEC, all at the discretion of the Director of Public Service Management, who is
himself accountable to the PSP. As Molale (2008) noted, as the PSP, he is constitutionally
mandated to appoint, transfer and discipline public officers, including IEC staff.8 Since its
inception, the IEC has held several workshops and a number of recommendations have
been made as to how it can improve its image and deal with the perception that it is not
independent of the government (Government of Botswana 2005; Sebudubudu and
Lekorwe 2005; Rukambe et al. 2010). Several important proposals that could enhance the
independence of the IEC have to be vetted by the government before being approved.
This was revealed, perhaps inadvertently, by the minister then responsible for
parliamentary affairs, Mr Phandu Skelemani (2006), when addressing the Committee of
Supplies on the 2006/2007 budget estimates. The Minister pointed out that ‘The
Independent Electoral Commission has compiled recommendations from a stakeholders’
workshop and has forwarded them to his office for consideration and possible approval
by government’ (emphasis added). Some of the recommendations were that:

(1) the IEC should determine its staffing needs and recruitment policy, and develop
appropriate terms of employment that are consistent with the nature and status of
the institution.

(2) the IEC should be accountable to Parliament and should present and defend its
own budgetary requirements at a parliamentary committee stage.

(3) the Secretary of the IEC should be appointed by the IEC to whom he is
accountable, rather than the President.

(4) the task of delimitation of constituency boundaries should be given to the IEC.
(5) the date for general elections should be fixed in the Constitution and should not

be the prerogative of the President or Minister.

None of these recommendations were approved by government in time for the 11th
general elections held in October 2014. This further reveals that Botswana’s EMB is
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structurally dependent on the government and lacks the necessary institutional
independence. It is submitted here that an IEC that is structurally dependent on the
government of the day and lacks institutional independence cannot realistically be
expected to be able to ensure that elections are free and fair. This is the point to which I
now turn.

Access to publicly owned media

Media freedom is one of the basic conditions for a pluralistic and democratic society, and
an essential ingredient for fairness in elections as it ensures equal access of all contestants
to publicly owned media for campaign purposes (OSCE/ODIHR 2012). It is an essential
element of fairness that each contestant should have equal opportunity to present their
arguments to the voters, both to argue for their own case, and to repudiate the arguments
of the incumbent (Mpabanga and Rakner 2007). In this regard, the media provides a
crucial and essential channel of information between the contestants and the public by
informing voters of the policies of the candidates and the parties they represent, thus
enabling voters to make informed decisions when they cast their ballots (OSCE/ODIHR
2012). Most importantly, publicly owned media is supposed to be neutral between
contestants. It was against this backdrop that, in July 2009, the Botswana National
Broadcasting Board (NBB) issued a ‘Code of Conduct For Broadcasters During
Elections’ in which the Board set out to level the playing field in the area of access to
both publicly and privately owned media. According to Section 5.1 of the Code of
Conduct ‘No broadcaster shall permit party political broadcasts under any circumstances
except during an election period’. An election period is defined in the Code of Conduct as
a period immediately following the issuance of a writ of elections instrument until the
declaration of results. A party political broadcast is defined in the Code of Conduct as any
programme which is intended or calculated to advance the interests, beliefs or objects of
any political party or candidate. Section 5.6 of the Code of Conduct stipulates that party
political broadcast will cease 24 hours before the hour for polling to start.

This Code of Conduct has not gone down well with the ruling party and government,
and the context for this is important. The Botswana government owns four crucial media
sources with national coverage, namely the Botswana Daily News, a free newspaper
which accounts for about 54% market share and a further 25% market share of the
advertising revenue of newspapers circulating in Botswana (Mogalakwe and Sebudubudu
2006). In addition, the government controls Radio Botswana One (RB1), Radio Botswana
Two (RB2) and Botswana Television (Btv), which are the only electronic media sources
with a nationwide coverage.9 This nationwide coverage is based on a network of bureaus
and correspondents operating under the government owned and controlled Botswana
Press Agency (BOPA). Mogalakwe and Sebudubudu (2006) reveal that BOPA staffers, as
well as Daily News, Radio Botswana and Botswana television staffers, are all civil
servants governed by the Public Service Act and the General Orders. Most importantly, as
civil servants, these BOPA staffers are expected to be loyal to the government of the day
and are inclined to always present government activities and, by extension, the activities
of the ruling party in a positive light (Mogalakwe and Sebudubudu 2006). In the run up to
general elections, both the President and the Deputy President are usually given extensive
coverage and lead news headlines almost every day. The explanation given by the
publicly owned media managers is that these two are on official tours, and not on the
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ruling party campaign trail; as a result, their party political messages are presented as
official government messages (Mogalakwe and Sebudubudu 2006).

The debate about the conflation of the ruling party political broadcasts and official
government broadcasts is ongoing in Botswana. There is, however, one particular
incident worthy of note. On the 21st August 2009, following the defeat of President
Khama’s faction at the BDP elective congress, about two months before Botswana’s last
general elections,10 a senior civil servant was instructed to read to the nation a message
from President Khama, as the president of the ruling party BDP. The message, read on
both Radio Botswana and Btv news at prime time, was President Khama’s reaction to the
infighting in the ruling party. The message was adjudged by the NBB to have been a
party political broadcast and in violation of Section 5.1 of the Code of Conduct. The
NBB ordered the two public broadcasters to correct the violation by affording the
opposition parties the opportunity to also make similar party political broadcasts and
address the nation on their internal conflicts. The order further stated that the opportunity
offered should be at the same prime time slots as was offered the ruling party, and further
that this should be done before the ruling party could get a second chance to do another
party political broadcast. Responding to the order, the Director of Broadcasting Services,
who had read President Khama’s message on the 21st of August, stated that the message
was not a party political broadcast, but a statement issued by the State President and was
a matter of interest and concern to the nation at large. The Director referred the NBB to
Section 17 of the Public Service Act and Section 45 of the General Orders which states
that it shall be the duty of every public officer to aid and assist the government of
Botswana, and to carry out and obey all lawful orders of the government.11

It is interesting to note that during this whole saga, the IEC, as the institution charged
with the responsibility of promoting and supporting democracy in Botswana, was
conspicuous by its silence, and was reduced to the level of a spectator and could not act
as a key player, revealing its powerlessness or impotence in levelling the electoral playing
field. As Mosojane (2010a) has pointed out, Botswana’s powerful public media houses
are managed by civil servants under the powerful influence of the politician in power,
which favours the ruling party. Mosojane posits that ‘No one can deny that when people
never hear or hear less about you, or the things you say, they are less likely to vote for
you’. Mosojane considers that, in democracies around the world, public media houses
ought to be independently run so that the ruling party is not able to exercise manipulative
control over them by virtue of being in government. Mosojane’s position is consistent
with the SADC Principles and Guidelines Governing Democratic Elections, which state,
inter alia, that all political parties must be given equal opportunity to access the state
media. OSCE/ODIHR (2012) notes that, while media are expected to offer balanced
responsible, impartial and fair coverage, it is particularly incumbent upon state/public
media to uphold standards since they belong to all citizens, and that using state/public
media to promote a certain political party or certain candidates is an illegitimate
manipulation of the public and an abuse of public resources.

It is interesting to note that after the 2009 elections the Botswana public media houses
were moved from the Ministry of Communications and placed directly under the Office
of the President. In 2012 the Broadcasting Act, which gave the NBB power to license
broadcasters in the country, was repealed and replaced by the Botswana Communications
Regulatory Authority Act (BOCRA). Section 31(2) of the new Act states that the state
broadcasters shall not require a license to operate, effectively placing these media outside
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the jurisdiction of the BOCRA and its Code of Conduct. The implications of this
exemption are obvious: these media outlets will be reduced to the broadcasting wing of
the ruling party. It is submitted here that this monopolisation of publicly owned media by
the ruling party, especially during elections, constitutes an act of unfairness, but the
country’s EMB does not have the power to deal with. This is further evidence that
elections in Botswana, though free, cannot also be considered fair.

The President picks the election dates

On 13 November 2009, The Philadelphia Inquirer carried a headline that read
‘Palestinian vote is postponed’. The paper quoted an Associated Press report that the
Palestinian Election Commission (PLC) ruled that the scheduled 24th January 2010
elections should be postponed because of opposition from Hamas, which controls the
Gaza Strip part of Palestine. On 15 November 2009, the Christian Science Monitor
carried an interview with a Canadian elections and political expert who stated that the
PLC had always maintained neutrality and an arm’s length from politics, and that their
position was ‘if we can’t have elections everywhere, then we cannot do our job’ if Hamas
is not going to participate.12 On 21 January 2008, Mmegi, one of Botswana’s independent
newspapers, carried a headline that read ‘IEC awaits by-election dates’. In an interview
with the newspaper, the Secretary of the IEC was quoted as saying that his office was yet
to receive dates for upcoming bi-elections from the Minister of Local Government. In the
same interview, the IEC Secretary also noted that his office was also waiting for the
President to announce the dates for bi-elections for two constituencies whose
parliamentary seats were recently left vacant by the resignations of parliamentarians.
These are very contrasting reactions concerning the date of elections from two EMBs
from two different jurisdictions: the first from Botswana, a country often referred to as an
exemplar of democracy in Africa, and the second from occupied Palestine. Whilst
Botswana’s EMB has to wait to hear from the Executive before it can make preparations
for a pending election, the Palestinian’s EMB, of its own volition, decides to postpone the
elections in order to accommodate the opposition!

In Botswana, the choice of date for the Election Day is one of the contentious issues
that confronts Botswana’s electoral management system. This problem arises from
Botswana’s amended Electoral Act. According to Section 34 of the Act, for the purpose
of general elections to the National Assembly, or a bi-election, it is the President who
shall issue a Writ of Elections addressed to the returning officer of each constituency,
fixing the place, day, and hours between which the returning officer will receive
nominations of candidates, and the day for taking any poll which may become necessary.
In the case of the elections of representatives to local government, the Act states that it is
the Minister of Local Government who shall issue an Election Instrument fixing the
place, day, and hours between which the returning officer will receive nominations of
candidates and the day for taking any poll which may become necessary. It is contended
here that if the IEC is to fulfil its mandate to ensure free and fair elections, then it should
be the IEC, and not the State President or a minister, who should issue writ of elections.
According to Tshosa (2007) this is another instance of the unfairness, rather than the
unfreeness, of the elections process in Botswana. As Tshosa posits, the issue at stake
concerns the fairness of the election rather than the freeness of election because the
freeness of elections in Botswana has never really been a problem: every eligible voter
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can freely participate in the elections, provided he/she has registered as a voter. The
Electoral Act, as it currently stands, clearly advantages the ruling party by giving the
prerogative to issue elections writ to interested parties.

This can be demonstrated by examining, for example, a bi-election in 2013. The facts
of the matter are as follows: following a dispute between the ruling party candidates
about the outcome of the primary elections, one candidate went to the High Court to seek
an injunction to stop the other candidate from being registered as the ruling party
candidate. The High Court agreed with the applicant and issued a Court order barring the
other candidate from registering as a candidate. Pursuant to the Court Order, the
Returning Officer refused the nomination of the ruling party candidate. The ruling party
again returned to the High Court to contest the IEC refusal to accept the registration of its
candidate, but lost with costs. When the IEC announced that it would go ahead with the
elections, even without the ruling party candidate, the ruling party Electoral Board
Chairman was quoted as saying that his party still had hopes of contesting the bi-election
because President Khama has the powers to withdraw the bi-election writ and issue a new
one.13 In an urgent application to the Court of Appeal, the ruling BDP asked the Court to
review and set aside the IEC’s decision to refuse to accept the nomination papers of its
candidate. Then, on 22 November 2013, a petition signed by about 1600 people from the
constituency was handed to the District Commissioner, calling for the nullification of the
existing writ and for a fresh writ for the bi-election to allow the ruling party to participate.
A day before the bi-elections, the President invoked section 46 of the Electoral Act, and
postponed the bi-election from 23 November 2013 to 25 January 2014, on the basis that it
was in the public interest to do so. The relevant section states that if the President is
satisfied that it is in the public interest, he may by proclamation adjourn the poll to some
other day.14 On 11 December 2013 the Court of Appeal dismissed the BDP case with
costs, meaning that the election would go ahead without the BDP candidate. When the bi-
election eventually took place on the 25 January 2014, it was won by the opposition
Botswana Congress Party candidate, much to the chagrin of the ruling BDP. What is
interesting is that, throughout this saga, the IEC was completely marginalised. But a
forensic report by a South African-based Forensic Document Consultant exposed the
petition as fraudulent as some ruling BDP political activists had forged signatures of
‘petitioners’, hoping that the postponement would somehow assist the party to field a
candidate.15

Conclusion

The foregoing analysis of Botswana’s post-independence elections history is a departure
from the traditional focus on the freeness of elections that has, over the years, been given
considerable attention by several commentators and observers. The analysis seeks to draw
attention to factors critical to the fairness of elections. It is argued that, whilst elections
have always been free to the extent that every eligible voter could vote, Botswana’s EMB
is powerless to level the electoral playing field to ensure that elections are also fair. The
legal and political framework within which Botswana’s EMB operates is such that it
would not have the ability or leverage to create a level playing field by ensuring that
elections are also fair. The most critical issues of fairness raised in the analysis include the
following: (1) Botswana’s EMB reliance on public officers who are bound by the Public
Service Act to be loyal to the government of the day, (2) lack of equal access to public
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media and the abuse of public officers working for the state/public media as
propagandists for the ruling party and (3) the choice of election date which is the
prerogative of the President or his minister and therefore advantages the ruling party.
With regard to access to public media, which dominates the country’s media landscape, it
has been pointed out that the state/public media are located in the Office of the President,
and are part of the Executive arm of government. Because of this arrangement, the ruling
party is given extensive coverage, and the state/public media effectively ‘merchandises’
the ruling party, whilst the EMB remains impotent and unable to ensure equitable access
of all political parties to these state resources. The growing consensus is that the fairness
of an election will require, inter alia, equal opportunity for all political parties (not just
the ruling party) to publicly owned resources, including the media, to effectively sell or
merchandise their products in the form of party manifestoes. With regard to the elections
dates, it has been pointed out that the election dates for both the general elections and bi-
elections of members of parliament and local government are not set by the EMB, but by
the Executive, who would obviously have a vested interest in the outcome of such
elections. The choice of the election date by the Executive gives the ruling party undue
advantage, as this amount to using inside information. It can be argued that in
establishing the EMB Botswana has not really made a clean break with the past. The
transition from government supervised elections to an independent electoral management
model has not been fully completed. In this regard it can be argued that elections in
Botswana will probably continue to be free, as has been the case for the last 11 general
elections, but the elections will not necessarily be fair. Simply put, the Botswana EMB
can only ensure that elections in Botswana are conducted efficiently, properly and freely,
but cannot deliver on the fourth component of its mandate, namely, that elections are also
conducted fairly. In this regard it is important to observe that neither the Botswana
Constitution nor the Electoral Act expressly guarantees the independence of the IEC,
something that is regarded by many as an unfortunate oversight, but which, on the basis
of the foregoing assessment, may very well have been by design.

Notes
1. See ‘De Beers, Nchindo made Khama president – confidential document’ and ‘De Beers takes

Botswana for a ride’ Sunday Standard, 7 March, 2010.
2. See ‘Inside BDP’s secret million’, Botswana Guardian, 11 April 2014.
3. See ‘De Beers, Nchindo made Khama president – confidential document’ and ‘De Beers takes

Botswana for a ride’, Sunday Standard, 7 March 2010.
4. Mogae went on to become the Vice President and later the President of Botswana.
5. According to section 65A of Botswana’s Constitution, All-Party Conference means a meeting

of all registered political parties convened from time to time by the Minister. It can make
recommendations for appointment to membership of the IEC to the Judicial Service
Commission. Its resolutions are not binding and all have been rejected by government. In
2004 the JSC appointed members of the board without consultation with political parties.

6. Eric Molale held the all-powerful positions of PSP, the Secretary to Cabinet and Head of the
Public Service. After the 2014 elections Molale was made a specially elected Member of
Parliament and a Minister of Presidential Affairs and Public Administration. He now becomes
the political head of the same ministry he was in charge of as the PSP.

7. Mmegi Online, 7th February, 2008.
8. Fortunately the position of Secretary to the IEC is protected by the Constitution, and only a

tribunal appointed by the President can recommend disciplinary action, including dismissal.
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9. Although the three independent radio stations, GABZ FM, DUMA FM and Ya RONA FM
have increased their nationwide reception, they still do not yet have a network of
correspondents or reporters to compare with the government controlled BOPA.

10. The message/press release was entitled ‘Address and Press Release by His Excellency the
President of the Republic of Botswana Lieutenant General Seretse Khama Ian Khama on the
Current Affairs of the Botswana Democratic Party – 20th August 2009’.

11. Letter from the Director, Broadcasting Services, dated 4 September 2009, addressed to the
National Broadcasting Board.

12. (http://www.csmonitor.com2009/1112/p06s09-wome-html).
13. See ‘Khama can rescue BDP in F/Town West- Parks Tafa, BDP attorney’, Botswana Gazette of

6 November 2013, p. 2.
14. See ‘VP postpones polls’, Botswana Daily News, 22 November 2013.
15. See ‘F/town West Petition – the forensic report’ in Mmegi, vol. 31 no. 04, 10th January 2014.
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