Legality

· The purpose of the principle of legality is to ensure that the state, its organs and its officials, do not consider themselves to be above the law in the exercise of their functions, but remain subject to it. 
1. “An accused ought not to be found guilty of a crime and sentenced unless the type of conduct with which he is charged has been recognised by the law as a crime, 
2. in clear terms and 
3. before the conduct took place, 
4. without the court having to stretch the meaning of the words and concepts in the definition to bring the particular conduct of the accused within the compass of the definition, and 
5. after conviction, the imposition of punishment also complies with the four principles set out immediately above.” 
· According to the principle of legality, there is no crime if there is no law which provides that the accused person’s conduct is a crime. 
· Thus, if something is not prohibited by law per se, it is not a crime. 

Different Kinds of Crimes

Statutory crimes: 
· Statutory crimes are crimes which are formally defined in legislation (an Act) and with respect to which the principle of legality can fully apply. An example is drunken driving (contravention of Section 122(1) (a) of the Road Traffic Act 29 of l989).  
Common-law crimes: 
· Common law crimes are not defined in legislation, but are transferred from generation to generation by the common law. An example is murder (the unlawful and intentional killing of another person.) 

No Crime without Legislation

· The principle of legality is based in the Latin maxim nullum crimen sine lege (no crime without legislation). 
· This maxim is not absolutely applicable to South African criminal law. The principle can only find absolute application in legal systems that are fully codified. Only those legal systems which are fully codified can truly provide that conduct which is not prescribed as a crime in the statutes of that jurisdiction, is not a crime. 

Director of Public Prosecutions v Masiya 2007 JDR 0330 (CC)

· Facts: Accused charged with the rape of a 9year old girl.  When 
     crime was committed in 2004, the common law definition of rape 
     only included penetration of the male sexual organ/penis into the 
     vagina.  During trial it became evident that penetration took place 
     anally. New legislation with a broader definition of rape (to include 
     anal penetration) was only created after he committed the crime.
· Legal Question: Was accused guilty of the crime of rape?
· Decission: Fairness to accused required that extended meaning of rape not apply to him, but only to conduct that arose after judgement.  Accused convicted of indecent assault only, not rape.

Legality and the Constitution

Section 35(3)(l) reads as follows:
·  “(Every accused person shall have the right) not to be convicted of an act or omission which was not an offence under either national or international law at the time it was committed or omitted.”
Section 35(3)(n) reads as follows:
·  (Every accused person shall have the right) to the benefit of the least severe of the prescribed punishments if the punishment for the offence has been changed between the time that the offence was committed and the time of sentencing.”
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