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Constitutional Law Case summaries 
 
STUDY UNIT 2: Birth of the Constitution 
 
 In re: Certification of the Constitution of the Republic of South Africa, 1996 
 

CC considered objection that Chapter 3 of Const detracts from the autonomy of the 

providences.  It was argued in the CC, that Chapter 3 of the Const, and in particular the 

requirement that the different spheres of government should avoid legal proceedings against 

each other violated the Constitutional principle that the allocation of powers btw different 

levels of government should be done on the basis of recognising “legitimate provincial 

autonomy”. 

 

CC stressed that the Constitutional Assembly was free to choose a model of cooperative 

government rather than one of competitive or divided federalism. It rejected the notion that 

section 41 outlaws litigation between organs of state. Moreover, the fact that it is left to an 

Act of Parliament to establish the necessary structures and institutions, and to prescribe the 

mechanisms and procedures to facilitate the settlement of intergovernmental disputes, is not 

invasive of provincial autonomy. 

 

Court concluded that intergovernmental cooperation is implicit in any system where powers 

have been allocated concurrently to different levels of government. The fact that the 1996 

Const has made explicit what would otherwise have been implicit cannot, in itself, constitute 

a failure to promote or recognise the need for legitimate provincial autonomy. 

 

Court also rejected the contention that Chapter 3 placed certain obligations on the provinces 

which restricted and diminished the powers of the provinces. The Court found this argument 

to be unpersuasive on the premise that any suggested diminution of the powers of the 

provinces was balanced by a corresponding reciprocal reduction in the reciprocal powers of 

the national government. 
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STUDY UNIT 5: Separation of Powers 

 
De Lange v Smuts NO & others 1998 (3) SA 785 (CC) 

 
Facts 

Applicant was only member of close corporation which was wound up.  Second, third & fourth 

respondents = liquidators.  Applicant summoned under Insolvency Act to attend second 

meeting of creditors of corporation & required under Act to produce books of account & other 

financial records.  Application was made on behalf of second, third & fourth respondents for 

issue of a warrant committing applicant to prison, under the Act, on grounds that he had, in 

breach of the injunctions of the subsection, failed to produce books & docs he’d been 

summoned to produce & that he had failed to answer questions lawfully put to him under the 

Act fully & satisfactorily.  Application was postponed for argument & thereafter presiding 

officer (first respondent) issued a warrant committing application to prison. 

 

Legal Question: 

Whether Section 66 (3) of Insolvency Act is constitutionally invalid (in relation to the doctrine 

of the separation of powers) since it permits power to non-judicial officers to commit an 

uncooperative witness to prison. 

 

Judgment: 

This section of the Insolvency Act is unconstitutional since the power to commit an 

uncooperative witness to prison is within the very heartland of the judicial power & 

therefore cannot be exercised by non-judicial officers.  

 

Reason for judgment: 

The “(fair) trial” prescribed by s12 (1) (b) of Constitution requires a hearing presided over or 

conducted by a judicial officer in the court structure established by the Constitution & in 

which s165 (1) of Constitution has vested the judicial authority of the Republic.  In the vast 

majority of cases creditors’ meetings under the Insolvency Act are presided over by officers in 

the public service, designated for that purpose under the provisions of the Act.  Such officers 

do not meet one fundamental & indispensable criterion:  they are officers in the public service 

in the executive branch of the state & therefore do not enjoy the judicial independence which 

is foundational to & indispensable for the discharge of the judicial function in a const 

democracy based on the rule of law.  This independence is expressly proclaimed, protected & 

promoted by subsections (2), (3) and (4) of section 165 of the Constitution 

 

Note: However, judge held that magistrates functioning in terms of the Insolvency Act can 

be said to be exercising the authority reserved to courts by s165 of Const since they 
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will enjoy institutional independence & can be expected to apply the law impartially & 

without fear, favour or prejudice.  They will exercise their powers within the matrix of 

the superior hierarchical judicial control to which they are institutionally & habitually 

accustomed.  The principles embodied in & values to be protected by separation of 

powers will be secured.  Judge supports the distinction which allows magistrates to 

order committal to prison & denies that power to other state functionaries. 

 

Executive Council of the Western Cape Legislature and Others v President 

of the Republic of South Africa and Others 1995 (10) BCLR 

1289 (CC) 

 

Facts: 

 

Dispute btw the Executive Council of WC & the national government re the constitutional 

validity of amendments to the Local Government Transition Act (“TA””) which were made by 

the President by proclamation purporting to act in terms of powers vested in him under the 

Transition Act.   

 

S245 (1) of Constitution provides that until elections have been held, local government shall 

not be restructured otherwise than in accordance with the TA.  TA provides machinery for the 

transition from a racially based system of local government to a non-racial one & a process 

for this to continue until the holding of the first non-racial local government elections. 

 

Parliament amended the TA to include a provision under which the President was vested with 

the power to amend the TA by proclamation.  He could only do so provided the Committees 

on Provincial and Constitutional Affairs of the Assembly and the Senate consented to the 

amendments & the amendments had to be tabled in Parliament and would fall away if 

Parliament passed a resolution disapproving of them. 

 

The second applicant (the Premier of the WC) designated the third applicant (the Minister of 

local government in the WC) as the competent authority for the administration of the TA for 

the WC. 

 

TA (before amendments) provided that after the establishment of provincial government in a 

province member of a Provincial Committee would hold office during the pleaser of the 

Executive Council of that provincial government & that vacancies would be filled by the 

Executive Council.  Mr Boraine & Mr Kulsen were members of the Committee.  Kulsen 

resigned Feb 1995 & in May 1995 third applicant raised the question of Boraine’s membership 
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fo the committee whit the first applicant, which resolved to delegate the third applicant the 

power to dismiss Boraine & to fill the 2 vacancies.  Third applicant exercised that power by 

advising Boraine that his membership was being terminated & by appointing the fourth & fifth 

applicants in the place of Boraine & Kulsen.  The reconstituted committee met in may 1995 & 

4 of its 6 members (including the fourth & fifth applicants) approved the demarcation 

proposal of the third applicant.  The other 2 members of the committee (and Boraine) were 

opposed to the third applicants’ demarcation proposal. 

 

First Respondent amended section 3(5) of the Transition Act by transferring the power to 

appoint and dismiss Committee members from the provincial to the national government.[8] 

The amendment also served to nullify the appointment by the Third Applicant of the Fourth 

and Fifth Applicants. The next day the First Respondent amended section 10 of the Transition 

Act by Proclamation R 59. Before this amendment section 10 of the Transition Act had 

provided the Administrator with wide powers to make proclamations, inter alia, relating to the 

demarcation of local government structures and the division of such structures into wards. 

Proclamation R 59 made section 10 subject to the provisions of a new subsection (4), which 

effectively invalidated Provincial Committee decisions of the kind in issue taken between 30 

April and 7 June. Section 2 of that Proclamation then rendered the amendment explicitly 

retroactive. The combined effect of the Proclamations was to nullify the appointment of the 

Fourth and Fifth Applicants as members of the Committee retroactively and also to nullify the 

Third Applicant's demarcation proposal which the Committee had approved on 23 May 1995. 

On 15 June 1995 the Second Respondent, acting in consultation with the Third Respondent 

and after consultation with the Second Applicant, appointed the Fourth and Fifth Respondents 

as members of the Committee to replace Boraine and Kulsen. 

 

Applicants challenge the constitutional validity of section 16A of the TA, and the constitutional 

validity of the assignment of the administration of the Act to provincial administrators. Not 

only do the Applicants put in issue the validity of the Presidential proclamation from which the 

Third Applicant derives his own authority, but in so doing and in challenging the validity of 

section 16A they put in doubt the validity of everything that has been done under the 

Transition Act since 15 July 1994, including all the preparations that have been made for the 

holding of the elections which are scheduled to take place in most of the country on 1 

November, barely a month from now. 

 

Legal Q: 

Whether section 16A of the TA is unconstitutional. 

 

Judgment: 

http://www.saflii.org/za/cases/ZACC/1995/8.html#fn8
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By virtue of their inconsistency with the Constitution, the provisions of section 16A of the 

Local Government Transition Act are invalid. 

 

 
STUDY UNIT 6: Cooperative governance 
 
Premier of the Province of the Western Cape v President of the Republic of 
South Africa 1999 (4) BCLR 382 (CC) 
 
Facts: 

President amended Public Service Act 103 of 1994 whereby provincial heads of departments 

(i.e. the administrative head of the Western Cape’s Department of Education) are given the 

same broad functions & responsibilities as heads of national departments & no longer fall 

under the administrative control of the provincial Director-General.  Western Cape Premier 

said that it is part of the province’s executive power to structure its own administration and 

that national legislation which seeks to impose on the provinces infringes the provincial 

power. 

  

Legal Question:   

Did the amendment violate section 41(1) (g) of the Constitution? [Section 41(1) (g) 

 

Judgment: 

The Constitutional Court held that the provisions of the 1998 Amendment to which objection 

is taken, do not detract from the executive power of the provinces, nor do they infringe their 

functional or institutional integrity. 

 

Reason for judgement: 

The principle of cooperative government is established in S40 of Const where all spheres of 

government are described as being “distinctive, inter-dependent and interrelated” = held that 

“distinctiveness” lies in provision for different elected governments, whereas 

“interdependence and interrelatedness” flow from the founding provision that SA is one 

sovereign democratic state, and a Const structure that allows framework provisions to be set 

by national sphere 

 

s41 (g) is concerned with how power exercised, not whether exists (which is determined by 

Const), and in this case what is relevant is that the Const power to structure public service 

vests with national sphere. Aim of section appears to be to keep one sphere from exercising 

power in a way that undermines another sphere.  The national government would have 

powers that transcend provincial boundaries & competences & that legitimate provincial 

autonomy does not mean that eh provinces can ignore the constitutional framework or 
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demand to be insulated from the exercise of such power; nor does it mean that provinces 

have the right to veto national legislation which they disagree, or to prevent that national 

sphere of government from exercising its powers in a manner to which they object. 

 

The Constitution provides that provinces shall have exclusive functions as well as functions 

shared concurrently with the national legislature.  The Cont also requires the establishment of 

a single public service and give the power to structure that public service to the national 

legislature.  This power given to the national legislature is one which needs to be exercised 

carefully in the context of the demands of s 41(1) (g) to ensure that in exercising its power, 

the national legislature does not encroach on the ability of the provinces to carry out the 

functions entrusted to them by the Constitution. 

 

Western Cape government has not been deprived of any power vested in it under the 

Constitution.  The amendment is rational and it cannot be said that it has been enacted 

arbitrarily or for a purpose not sanctioned by section 197, or that it is inconsistent with the 

structure of government contemplated by the Constitution.  It requires the public service to 

be organised in a particular way, making provision for proper reporting between the public 

service and the executive sphere of government, and ensuring that the heads of 

departments, including the D-G as head of the Premier’s office, have clear responsibilities 

both in relation to the administration of their own offices and in reporting to the executive 

sphere of government. 

 

It is constitutional for Parliament to assign functions to provincial director-general and to, at 

request of Premiere, establishes or abolishes a provincial dept   However, it is not Const for 

minister to have power to transfer functions from provincial government to national 

government 

 

 
Court held:  Cooperation is of particular importance in the field of concurrent lawmaking and 

implementation of laws. It is desirable, wherever possible, to avoid conflicting legislative 

provisions, to determine the administrations which will implement laws that are made, and to 

ensure that adequate provision is made therefore in the budgets of the different governments 

 

In re: the National Education Policy Bill No 83 of 1995  1996 (4) BCLR 518 
(CC): 
 
Facts: 

CC considered the constitutionality of draft legislation which imposed an obligation on 

provincial governments to cooperate with national government.  
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The National Education Policy Bill empowered the national Minister of Education, (in the event 

that the standards of education provision, delivery and performance in a province do not 

comply with the Constitution or with national policy) to require the MEC for education in that 

province to submit a plan to remedy the situation.  

 

Legal question: 

Whether this provision is unconstitutional? 

 

Judgment: 

CC rejected the argument that this provision is unconstitutional 

 

Reason for judgment:   

Where 2 legislatures have concurrent powers to make laws in respect of the same functional 

areas, the only reasonable way in which these powers can be implemented is through 

cooperation, and this applies as much to policy as to any other matter.  

Therefore, It can’t be said to be contrary to the Const for Parliament to enact legislation that 

is based on the assumption that the necessary cooperation will be offered, and which 

requires a provincial administration to participate in cooperative structures and to provide 

information or formulate plans that are reasonably required by the minister and are relevant 

to finding the best solution to an deadlock that has arisen. 

 

Clauses of the Bill contemplate a situation in which a provincial political head of education 

may be called upon to secure the formulation of a plan to bring education standards in the 

province into line with the Const / with national standards.  

All education policy, national or provincial, must conform to the Const. If national standards 

have been formulated and lawfully made applicable to the provinces in accordance with the 

cons, those must also be complied with.  

The effect of such clauses is therefore to give the province concerned an opportunity of 

addressing the alleged shortfall in standards itself, and of suggesting the remedial action that 

should be undertaken. And this is so even if the national standards have been formulated, 

but have not yet been made the subject of legislation. The alternative would be for the 

government to act unilaterally and to take decisions without allowing the province this 

opportunity. 
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STUDY UNIT 7: Legislative Authority 

August v Electoral Commission 1999 (4) BCLR 363 (CC)  
 

Facts: 

Applicants (both prisoners:  first convicted of fraud & second unsentenced in custody awaiting 

trial on charges of fraud) approached Commission to ensure that prisoners would be enabled 

to register & vote and therefore be able to take part in the elections.  Applicants relied on 

right to vote, right to equality & right to dignity. 

 

Legal question: 

Whether prisoners’ constitutional right to vote will be infringed if no appropriate 

arrangements are made to enable them to register & vote. 

 

 

Judgment: 

The court held that it is unconstitutional for the Electoral Commission to deny prisoners the 

right to vote and was subsequently ordered to make all reasonable arrangements to enable 

prisoners eligible to vote, to register as voters and to vote. 

 

Reason for judgment: 

CC referred to S1 (d) & S19 of Const.  CC held that the right to vote `by its very nature 

imposes positive obligations upon the legislature and the executive.' The Electoral 

Commission Act also imposes an affirmative obligation on the Commission to take reasonable 

steps to ensure that eligible voters are registered. By omitting to take any steps, the 

Commission failed to comply with its obligation to take reasonable steps to create the 

opportunity to enable eligible prisoners to register and vote'. In effect, the omission would 

have disenfranchised (not allowing them to vote) all prisoners without constitutional or 

statutory authority.  

 

CC ordered the Electoral Commission to make reasonable arrangements to ensure that people 

who were imprisoned during the periods of registration could register, and that all registered 

prisoners could vote on election day and stated that this judgment should not be read as 

deciding that Parliament was unable to disenfranchise certain categories of prisoners, but 

simply that any such attempt at disenfranchisement was a limitation of the right to vote and 

therefore had to be by law of general application in order to be justified.  
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Minister of Home Affairs v National Institute for Crime Prevention and 
the Re-integration of Offenders (NICRO) 2004 (5) BCLR (CC) 
 

Facts: 

Shortly prior to the 2004 elections, Parliament amended the Electoral Act by the Electoral 

Laws Amendment Act, which disenfranchised prisoners serving sentences of imprisonment 

without the option of a fine, as it prevented them from registering as voters and voting while 

in prison. Unsentenced prisoners and those who were incarcerated because they could not 

pay imposed fines could register and vote.  The constitutionality of this amendment was 

challenged. 

 

Legal Question: 

The matter that was brought before the Court to be decided was the constitutionality of these 

amended provisions. 

 

Judgment: 

The provisions of the amendment are inconsistent with the Constitution.  Commission & 

Minister of Correctional Services ordered to ensure that all prisoners who are entitled to vote 

in terms of Electoral Act are afforded reasonable opportunity to register & vote. 

 

Reason for judgment: 

Following the judgment in the August case, the provisions of the amendment were treated as 

a limitation of the right to vote, and therefore could survive only if it was a justifiable 

limitation in terms of s 36.  

 

The government's reason for introducing this amendment was to preserve the integrity of the 

voting process. Voting other than at a polling station, entailed the use of mobile voting 

facilities or special votes, both procedures involving risks to the integrity of the vote and 

requiring special measures to counter these risks. The provision of special arrangements of 

this nature placed a strain on the logistical and financial resources available to the 

Commission. Therefore, the decision had been made to limit the categories of people for 

whom special voting arrangements had to be made. The favoured categories were people 

unable to travel to polling stations because of physical infirmities, disabilities or pregnancy, 

persons and members of their household absent from the Republic on government service, 

and people who would be absent from their voting districts on election day because of duties 

connected with the elections.  

 

As for prisoners, the decision was to distinguish three classes of prisoners:  awaiting-trial 

prisoners & prisoners sentenced to a fine with the alternative of imprisonment who were in 
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custody because they had not paid the fine would be allowed to vote, however, it was 

thought that it was reasonable to deny the vote to prisoners serving sentences of 

imprisonment without the option of a fine who had been deprived of liberty by a court after a 

fair trial and had to accept that a consequence of this was that special provisions would not 

be made for them to register and vote. Further, there were policy justifications for the 

singling-out of convicts in this way, this was that it was important for the government to 

denounce (speak against) crime and to communicate to the public that the rights of citizens 

(such as the right to vote) are related to fulfilling their duties and obligations as citizens. 

 

CC disposed of the logistics and costs leg of this argument on the basis that its establishment 

entailed an evidential burden on the state, a burden it made little effort to discharge: `the 

factual basis for the justification based on cost and the lack of resources has not been 

established > apart from stating that it would be costly to do so – no information as to the 

logistical problems / estimates of the costs involved were provided' 

 

 

De Lille & Another v Speaker of the National Assembly [1999] SCA 
 

 

Facts 

Patricia de Lille, a politician, was suspended from the NA after having made allegations that 

certain ANC officials had been ``spies for the apartheid regime'' – she challenged this in 

court and argued that she had not had a fair hearing, and that several of her constitutional 

rights had been infringed.  

 

Legal Question: 

The question that the court had to decide on was whether parliamentary privileges as 

enshrined in Section 57 of the Constitution are subject to judicial review. 

 

Counsel for the Speaker of the NA argued that the Assembly had exercised its parliamentary 

privilege to control its own affairs, and that exercises of parliamentary privilege are not 

subject to the review power of the courts (he relied on a section of the Powers and Privileges 

of Parliament Act, which provides that a court shall stay proceedings before it if the Speaker 

issues a certificate stating that the matter in question is one which concerns the privilege of 

Parliament = and then the matter shall then be deemed to be finally determined.  

 

Re the scope and ambit of the S 57 powers of Parliament = 
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Court held that exercises of parliamentary privilege are subject to the Const > NA is subject 

to the supremacy of the Const & as an organ of state, it is bound by the BOR & therefore all 

its decisions and acts are subject to the Const & the BOR.  Parliament can no longer claim 

supreme power subject to limitations imposed by the Constitution = it is subject in all 

respects to the provisions of the Const and it has only those powers vested in it by the Const 

expressly or by necessary implication or by other statutes which are not in conflict with the 

Const. Therefore, Parliament may not confer on itself or on any of its constituent parts, 

including the NA, any powers not conferred on them by the Const expressly or by necessary 

implication (i.e. if it was implied). 

 

Re the NA acting within its power in terms of S 57(1) (to determine & control its 

internal arrangements, proceedings and procedures and to make rules and orders 

concerning its business with due regard to representative and participatory 

democracy): 

 

Court held that upon a proper interpretation of this section, the power to determine and 

control the Assembly's internal arrangements does not embrace the power to suspend a 

member as a punishment for contempt, but are rather meant to facilitate the proper exercise 

of powers and functions by the Assembly which the Const intended – had the intention been 

otherwise, one would have certainly expected it to say so and particularly because the 

principles of representative democracy lie at the heart of our Const:  

 

S 1(d) = the Republic is one, sovereign democratic state founded on values which include 

``a multi-party system of democratic government''.  

S 42(3) provides that the NA is elected to represent the people and to ensure government by 

the people under the Constitution.  S 7(1)(b) and 57(2)(b) require the rules and orders of the 

NA to be made with due regard to representative and participatory democracy and to provide 

for the participation in the proceedings of the Assembly and its committees of minority parties 

represented in the Assembly in a manner consistent with democracy.  

 

Therefore a suspension of a member of the Assembly from Parliament for contempt is not 

consistent with the requirements of representative democracy since that would be a 

punishment to penalise not only the member in contempt, but also his or her party and those 

of the electorate who voted for that party who are entitled to be represented in the Assembly 

by their proportionate number of representatives. 

 

Court concluded that the nature and exercise of parliamentary privilege must be consistent 

with the Const. The exercise of parliamentary privilege, which is clearly a constitutional 
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power, is not immune from judicial review. If a parliamentary privilege is exercised in breach 

of constitutional provisions, redress may be sought by an aggrieved party from law courts.  

This is not an interference with the independence of Parliament and its right to control its 

own procedures and discipline its members; the Court does not seek to dictate to Parliament 

and may not do so and it recognises the separation of powers and the desirability thereof and 

acknowledges that the proper exercise of parliamentary privilege is a matter for Parliament 

alone.  

However, the Court can & must interfere if Parliament has improperly exercised 

that privilege and has acted mala fide or untrustworthily and in defiance of the 

constitutionally inherent rights of a member > such as the right to just 

administrative action. 

 

Court found that Ms De Lille's suspension constituted an unjustified infringement of her 

constitutional rights to freedom of speech, just administrative action & access to court.  

 

Re the Speaker's reliance on the Powers and Privileges of Parliament Act 

 

Speaker's contention in her affidavit that the mere issue of a certificate obliges the Court to 

stay the proceedings which shall thereupon be deemed to be finally determined is clearly 

untenable (invalid). To the extent that that section of the Act purports to place issues of 

parliamentary privilege beyond judicial scrutiny and thus beyond the supremacy of the 

Constitution on the mere ipse dixit of the Speaker is undoubtedly unconstitutional.   

 

This decision was upheld by the SCA. 
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STUDY UNIT 10: JUDICIAL AUTHORITY 

SA Association of Personal Injury Lawyers v Heath & Others 2001 
(1) BCLR 77 (CC) 
 

Facts: 

 

President, acting under a section of an Act (section & Act not specified in case) established a 

Special Investigating Unit (SIU).  The head of the SIU is a judge of the High Court (first 

respondent).  SIU has extensive powers to investigate allegations of corruption, 

maladministration & unlawful / improper conduct which is damaging to State institutions, or 

which may cause serious harm to the interests of the public / any category thereof & to take 

proceedings to recover losses that the state may have suffered in consequence thereof. 

 

Allegation that there had been a failure of attorneys, acting on behalf of any person with 

regard to a claim for compensation from the Road Accident Fund (RAF), to pay over to such 

persons the total nett amount received in respect of compensation from the RAF after 

deduction of a reasonable and/or taxed amt re attorney-client costs was referred to the SIU 

for investigation. 

 

Appellant (voluntary association whose members are attorneys & advocates whose practices 

involve personal injury litigation, raised the following issue on appeal to the Constitutional 

Court (after it was dismissed in the High Court) = the appointment of the first respondent 

(i.e. the judge of the High Court) as head of the SIU is inconsistent with the Const because it 

undermines the independence of the judiciary & the separation of powers that the Const 

requires. 

 

Legal question: 

 Whether or not the functions that the judge (first respondent) is expected to perform 

are incompatible with the judicial office, and if they are; 

 Whether there are countervailing factors that suggest that the performance of such 

functions by a judge will not be harmful to the institution of the judiciary, or 

materially breach the line that has to be kept btw the judiciary & the other branches 

of government in order to maintain the independence of the judiciary? 

 

Judgment: 

The first respondent’s (i.e. the judge of the High Court) position as head of the SIU is 

incompatible with his judicial office & contrary to the separation of powers required by our 

Const.  The section of the Act & the Proclamation appointing the first respondent as head of 

the SIU is declared invalid. 
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Reason for judgment: 

 

The provisions of our Const are structured in a way that makes provision for a separation of 

powers – laws inconsistent with this are invalid.  This case is concerned with the assignment 

to a member of the judiciary by the executive, with the concurrence of the legislature, of 

functions close to the “heartland” of executive power.  The functions that the first 

respondent, as head of the SIU, has to perform, are executive functions, that are ordinarily 

performed by the police, members of the staff of the National Prosecuting Authority or the 

state attorney = they are inconsistent with judicial functions. 

 

There is inextricable link between the SIU as investigator & the SIU as litigator on behalf of 

the state & an indefinite nature to the appointment which precludes the head of the unit from 

performing his judicial functions. 

 

Under the Constitution, the judiciary has a sensitive & crucial role to play in controlling the 

exercise of power & upholding the BOR.  It is NB that the judiciary be independent & be 

perceived to be independent.  If it were to be held that this intrusion of a judge into the 

executive domain is permissible, the way would be open for judges to be appointed for 

indefinite terms to other executive posts, or to perform other executive functions, which are 

not appropriate to the “central mission of the judiciary”.  Were this to happen, the public may 

well come to see the judiciary as being functionally associated with the executive & 

consequently unable to control the executive’s power with the detachment & independence 

required by the Constitution.  This, in turn, would undermine the separation of powers & the 

independence of the judiciary, crucial for the proper discharge of functions assigned to the 

judiciary by our Constitution. 

 

STUDY UNIT 12: Local Government 

 

Robertson and another v City of Cape Town and another Truman-
Baker v City of Cape Town 2004 (9) BCLR 950 (C) 
 
 

Facts: 

The applicants, property owners, are dissatisfied with what they consider to be the exorbitant 

increase in the rates levied on their properties for the 2002/3 municipal financial year.  They 

attack the rates on the ground that the provisional valuation roll was invalid or inoperative 

when the City levied rates based on the roll’s valuations. 
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October 2002, NA passed the Local Government Laws Amendment Bill.  The applicants 

indicated that they intended impugning its constitutionality.  As a result, November 2002, an 

order was granted, by consent, and postponing the matter for later hearing.  December 2002, 

the Local Government Laws Amendment Act was promulgated, the Bill having been assented 

to by the President the previous day. 

 

During November 2002, the applicant in the Truman matter launched proceedings against the 

City in which she sought a declaration that the City was not entitled to levy or recover 

property rates on the basis of the valuations in the provisional valuation roll prior to the 

coming into effect of the aforementioned amending legislation and interdicting the 

commencement of the Act.  The comparatively limited scope of the relief sought in the 

Truman matter, with its implicit acceptance of the constitutional validly of the remedial 

legislation, sets it apart from the Roberson matter in which no such concession is made.  

During August 2003, all parties consented to a consolidation of the 2 matters which were set 

down for hearing October 2003. 

 

Legal question: 

Whether the draft amending legislation was unconstitutional since it was not published in 

compliance with s 154(2)? 

 

Judgment: 

The Amendment Act is constitutionally invalid for want of compliance with the provisions of s 

154(2). 

 

Reason for judgment: 

A draft of the Amendment Act was published for public comment in terms of s 154(2) in 

March 2002.  The draft so published was later amended by the addition of the provisions that 

ultimately became s 21 of the Amendment Act.  The draft was, however, not republished in 

terms of s 154(2) pursuant to the various changes made to it. 

 

The form of s 154(2) appears to recognize the principle of participatory democracy.  Common 

sense and a respect for the principle enshrined in s 154(2) suggest that publication of only 

the first draft of legislation will not satisfy the requirements of s 154(2) in all circumstances.  

The difficulty is when to draw the line?  It is difficult to formulate a solution that meets all 

eventualities.  In the context of the present matter, however, where the “remedial package” 

was clearly going to have a far-reaching effect and where it had not been alluded to at all in 

the first publication of the draft Bill, it introduction into the legislative process at a late stage 

required publication, at least of the terms of the proposed s 21. 
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Re-publication was required once the Portfolio Committee resolved to incorporate the 

remedial package and that package proceeded through the further stages of the legislative 

process. 

 

The fact that parties dissatisfied with the content of the amended s 21 participated in the 

public hearing held by the Portfolio Committee and voiced their objections to the relevant 

provisions is not answer to non-publication of the redrafted Bill and, in particular, that portion 

containing the proposed contents of s 21.  The purpose served by re-publication was to notify 

& afford, amongst others, all “other interested parties” an opportunity to comment on the 

proposed amendments and thereby to influence the legislative process. 

 

The doctrine of legality underscores the importance of compliance by the Legislature with 

procedures enacted in the Constitution for proper law-making. 

 

 


