STUDY UNIT 3:




       CONCEPTS OF CONSTITUTIONAL LAW:
3.1 CONSTITUTIONAL LAW:


      - The sum total of binding rules relating to the distribution and exercise of state authority. 
- The rules of constitutional law define the relationship between organs of state, inter se, and between organs of state and individuals.








   State





       State (President)













Public Law






Individual





      State (Parliament)
- Public law: Regulates the exercise of state authority in relationships of inequality. (Individual subordinate to the government organ vested with state authority. (Criminal trial).

One of the parties is always the state as the bearer of authority. 

- Private law: Regulates the relationships between people on equal footing. (Contract, marriage).
The line between public and private law has become blurred in modern times β;
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3.2 CLASSIFICATIONS OF CONSTITUTIONS:
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3.3 STATE AND GOVERNMENT:
State:
a) 
Requirements of “statehood”
→ A specific, geographically defined territory.






→ A community of people living in the territory.






→ A legal order to which the community is subject. 






→ An organised system of government able to uphold legal order. 






→ Separate political identity, if not, sovereign political status.





      
     (USA states would not fall under this definition).


Community: Citizens & aliens in the national territory. 


Citizenship: Permanent population.

b)
State may also be used to signify the organised authority of the state. 


Persons or bodies vested with authority. 


e.g. S v Marx

Government of a state:

a)
The state is a permanent legal entity, while the government is the temporary bearer of state 
authority. The government represents the state at a particular time. 

b)
Initially the term government linked to judicial function of government (the application of law). 


Gradually the political connotation was adopted as a term covering the functions and organs of 
state. 

Today, primarily used as relating to executive function (the implementation of policy). 
Sovereignty:

a)
Section 1 of the Constitution: SA is a sovereign state. 


Mainly used in international law to refer to autonomous and independent states. 


The state is not subject to authority of any other state. 


The state has the sole right to control its own territory. 


Agreements between states → treaties. 

b)
Used in constitutional law: Refers to a particular person: Monarch (King / Queen). or,


The sovereignty of people: Governments authority is derived from the consent of the people. 

c)
Gave rise to the idea that Parliament is sovereign. (Britain - supreme power). 


Old system in SA: Legislative supremacy/sovereignty. (The highest legislative authority vested 
in Parliament). 


New system: Constitutional supremacy: courts have the power to question inconsistent law. 
(Parliament to exercise legislative authority subject to the constitution).

3.4 COMMON MISTAKES & PROBLEM AREAS:

- Constitution inflexible = usually supreme.

- Constitution flexible = usually not supreme. 

- Supremacy/non supremacy: The status of the constitution in relation to other laws. 
- Can have a flexible, supreme constitution.

- Can have a inflexible, non supreme constitution. 

3.5 SELF ASSESSMENT:
1)
Is a supreme constitution and an inflexible constitution the same thing? Give reasons.
(5)

No, the supremacy of a constitution refers to its status in relation to other laws. A constitution which is supreme ranks above other laws and all law or conduct is subject to its provisions. The alternative to a constitution which is supreme is a system where parliament is supreme and is able to enact any law provided the correct procedures are followed. The flexibility of a constitution refers to the difficulty or ease in amending its provisions. A constitution that is inflexible requires special procedures and majorities for amendment whereas a constitution that is flexible may be amended without the requirements of special procedures or majorities. 
2)
Discuss the 1996 Constitution in the light of the following:


a)
Flexibility/inflexibility,


b)
Whether it is autochthonous or allochthonous.


Include the definition of these concepts.






(10)

The flexibility of a constitution refers to the difficulty or ease in amending its provisions. A constitution that is inflexible requires special procedures and majorities for amendment whereas a constitution that is flexible may be amended without the requirements of special procedures or majorities. Therefore the 1996 Constitution of South Africa is an inflexible constitution as it requires special amendment procedures and majorities. 
Autochthonous / indigenous relates to a home-grown constitution whereas allochthonous / borrowed constitution relates to whether the constitution was imposed or borrowed from another territory or state. SA has an autochthonous constitution because it was the result of lengthy democratic negotiations, however the drafters of the constitution considered international law and other constitutional models it remains an autochthonous constitution as it encompasses the history of SA and the concept of ubuntu which is specifically South African.
3)
“The dividing line between public and private law has become blurred”


Why do we say this?









(5)

The dividing line has become blurred due to the fact that government has become increasingly involved in private law relationships e.g. governing the division of property between spouses and labour law relationships between employers and employees. The Constitution also states that the Bill of Rights is applicable horizontally between private individuals and this relationship is often unequal. It gives government the power to enact laws prohibiting unfair discrimination and is applicable to all law including common law which contains laws relating to private relationships. Another factor is that government has privatised many public services for example transport (Transnet), telecommusications (Telkom) etc.
4)
Distinguish between an autochthonous and an allochthonous constitution. 


Give examples of each. 








(5)

An autochthonous or indigenous constitution is one that has its origins in the specific territory concerned, whereas an allochthonous or borrowed constitution has been implanted or imposed by another territory or state. The 1996 Constitution of South Africa is an example of an autochthonous constitution as it was a result of the specific history of the country. The Zimbabwean constitution is a directed result of the Lancaster negotiations and it therefore said to be allochthonous.  
3.6 CONCLUSION:
The inflexibility of the 1996 Constitution becomes important: Procedure for the adoption of Bill (Acts) amending the constitution. 
The supremacy of the 1996 Constitution becomes important: Judicial review, ability of the CC to test Acts which conflict with the  (.
==========================================================================

SECTIONS OF THE CONSTITUTION FOR THIS CHAPTER:

CHAPTER 1

FOUNDING PROVISIONS (ss 1-6)

1 Republic of South Africa
The Republic of South Africa is one, sovereign, democratic state founded on the following values:

(a) Human dignity, the achievement of equality and the advancement of human rights and  
       freedoms.


(b) Non-racialism and non-sexism.


(c) Supremacy of the constitution and the rule of law.

(d) Universal adult suffrage, a national common voters roll, regular elections and a multi-party 



system of democratic government, to ensure accountability, responsiveness and openness.

2 Supremacy of Constitution
This Constitution is the supreme law of the Republic; law or conduct inconsistent
with it is invalid, and the obligations imposed by it must be fulfilled.
CHAPTER 2

BILL OF RIGHTS (ss 7-39)

7 Rights


(1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all 
      people in our country and affirms the democratic values of human dignity, equality 


     and freedom.


(2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights.


(3) The rights in the Bill of Rights are subject to the limitations contained or referred to in 
  
     section 36, or elsewhere in the Bill.
8 Application

(1) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary 
  
     and all organs of state.

74 Bills amending the Constitution

(1) Section 1 and this subsection may be amended by a Bill passed by-



(a) the National Assembly, with a supporting vote of at least 75 per cent of its members; 


     and



(b) the National Council of Provinces, with a supporting vote of at least six provinces.

(2) Chapter 2 may be amended by a Bill passed by-



(a) the National Assembly, with a supporting vote of at least two thirds of its members; 


    and



(b) the National Council of Provinces, with a supporting vote of at least six provinces.

(3) Any other provision of the Constitution may be amended by a Bill passed-



(a) by the National Assembly, with a supporting vote of at least two thirds of its members; 

     and



(b) also by the National Council of Provinces, with a supporting vote of at least six 


     provinces, if the amendment-



(i) relates to a matter that affects the Council;



(ii) alters provincial boundaries, powers, functions or institutions; or



(iii) amends a provision that deals specifically with a provincial matter.

(4) A Bill amending the Constitution may not include provisions other than constitutional 
    
    amendments and matters connected with the amendments.

(5) At least 30 days before a Bill amending the Constitution is introduced in terms of section 73 
  
    (2), the person or committee intending to introduce the Bill must-



(a) publish in the national Government Gazette, and in accordance with the rules and 


     orders of the National Assembly, particulars of the proposed amendment for public 

       
     comment;



 (b) submit, in accordance with the rules and orders of the Assembly, those particulars to 


      the provincial legislatures for their views; and



(c) submit, in accordance with the rules and orders of the National Council of Provinces, 


     those particulars to the Council for a public debate, if the proposed amendment is not 


     an amendment that is required to be passed by the Council.

(6) When a Bill amending the Constitution is introduced, the person or committee 
introducing 
  
     the Bill must submit any written comments received from the public and the provincial 
  
     legislatures-



(a) to the Speaker for tabling in the National Assembly; and .



(b) in respect of amendments referred to in subsection (1), (2) or (3) (b), to the 



     Chairperson of the National Council of Provinces for tabling in the Council.

(7) A Bill amending the Constitution may not be put to the vote in the National Assembly within 

     30 days of-



(a) its introduction, if the Assembly is sitting when the Bill is introduced; or



(b) its tabling in the Assembly, if the Assembly is in recess when the Bill is introduced.

(8) If a Bill referred to in subsection (3) (b), or any part of the Bill, concerns only a specific 
 
     province or provinces, the National Council of Provinces may not pass the Bill or the relevant 
     part unless it has been approved by the legislature or legislatures of the province or 

  
    provinces concerned.

(9) A Bill amending the Constitution that has been passed by the National 
Assembly and, where  
  
    applicable, by the National Council of Provinces, must be referred

   to the President for assent. 
*****
Only know this section in the context of the amendment of the Constitution and for purposes of 
flexibility/inflexibility.

CHAPTER 8
COURTS AND ADMINISTRATION OF JUSTICE (ss 165-180)
172 Powers of courts in constitutional matters

(1) When deciding a constitutional matter within its power, a court-



(a) must declare that any law or conduct that is inconsistent with the Constitution is 


     invalid to the extent of its inconsistency
==========================================================================

AIMS OF THE STUDY UNIT:
1) 
Explain what is meant by “constitutional law”.


2)
 Explain why constitutional law (and administrative law to which it is related) are said to be part 
of public law. 
3)
 Explain why the distinction between public and private law has become blurred in the modern 
state.
4)
Explain the difference between flexible and inflexible constitution.
5)
Explain the difference between supreme constitutions and constitutions which are not supreme. 

6)
Explain the difference between autochthonous and allochthonous constitutions. 
7)
Explain whether South Africa has a supreme and inflexible constitution. 

8)
Explain whether South Africa has an autochthonous or allochthonous constitution.

9)
Explain what is meant by “government”, “state” and “sovereignty”.

10)
Define the following;


Constitutional law,


Flexible constitution,


Inflexible constitution,


Supreme constitution,


Constitution which is not supreme,


Written constitution,


Unwritten constitution,


Autochthonous constitution,


Allochthonous constitution,


Government,


State,


Sovereignty. 

==========================================================================

ACTIVITY Revision Ex: pg 17
Explain our constitutional history referring to 5 radical ways in which the current system differs from the previous system;

1)
Constitutional supremacy replaced parliamentary sovereignty.

2)
Contains a justiciable Bill of Rights. 

3)
Courts have testing power.

4)
State founded on the values of human dignity, equality, human rights and freedoms.

5)
State founded on democratic values, national common voters roll, universal adult suffrage and a government promoting openness, responsiveness and accountability. 
The modern state has become involved in “private-law” relationships:





Employer / Employee (Labour law).


Landlord / Tenant.


Husband / Wife (Division of property laws).





Public Law








Act in non-authoritative capacity. eg. State purchases supplies, hires a lawyer.





Distribution and exercise of state authority.


(Who has authority to make laws?) 


(How powers should be exercised).








Constitutional law-relationship





Private Law





The Constitution states that “private” relationships are often unequal:





The Bill of Rights now applicable to relationships between private parties.


It gives Parliament power to pass Acts prohibiting discrimination by private persons & companies. 


It states the common law (containing private-law relationships)  must be interpreted to promote the spirit of the BoR.





Public functions have been increasingly privatised:





Telecoomunication.


Public transport.


Tax collection.


(Performed by semi-public corporations) → Transnet, Telkom etc. 





ACTIVITY 7: pg 24





'organ of state' means-


(a) any department of state or administration in the national, provincial or local sphere of government; or


(b) any other functionary or institution-


	(i) exercising a power or performing a function in terms of the Constitution or a   	 	  provincial constitution; or


	(ii) exercising a public power or performing a public function in terms of any 	  	  legislation, but does not include a court or a judicial officer;





Will the following persons or bodies qualify as an organ of state for the purposes of the Constitution?





1)	Unisa, in deciding to expel a student. (Unisa’s activities are governed by the Unisa Act).


	Yes, as UNISA is an institution exercising a public function in terms of legislation.





2)	A private school, in deciding not to accept certain learners on the ground that they do not 	profess a particular religious belief.


No, as a private school is an institution but does not perform a public function in terms of legislation.





- To answer must determine;


	a) Does the relevant body exercise a public function?   	If yes to both, then will qualify as an


	b) Does it do so in terms of legislation? 			organ of state.


 


===================================================





Public & private law are so closely connected, they often apply in the same case. There is no clear absolute division between the two. 


Constitutional law is therefore not an isolated part → it applies to the adoption of all legislation (even private matters).


Constitutional law has brought changes to legislation (all law must comply with the Constitution) e.g. Criminal law & Criminal Procedural law: Accused persons have the right to a fair & speedy trial. 








 





ACTIVITY 8: pg 25





Sipho wants to study public law - he want to know what law modules should he register for and how to make the distinction between public & private law. Thinking about the law modules you have studied.








1)	Using the traditional distinction - are the modules private or public?





	Criminal law: Public & Private


Delict: Private


Family: Private


Constitutional: Public 


Administrative law: Public


Mercantile law: Private


Debt collecting: Private


Administrative: Public





2)	Is it entirely satisfactory to classify these modules as belong to one category of law?


	No





3)	If not, why not? (Intro to theory of law - wouldn’t fit into either group).


As the line between public and private law has become increasingly blurred. The state has become involved in private-law relationships regulating issues such as Labour law and the division of property. The Constitution states that it applies to all law and the Bill of Rights is also applicable horizontally between private individuals and states the Bill of Rights must be promoted when interpreting the common law which consists of private law relationships. The state has also privatised public services eg. Telkom, Transnet. 





- To answer must do the following;


	a)	Look at the relationships that govern the module, 


		if based on equal footing & no exercise of state authority → Private Law.


		if based on unequal footing & there is exercise of state authority → Public Law. 


	b)	Constitutional law  (relates to structures & formulation of initial policy) is closely related 			to Administrative law (The day-to-day business of government) (The body of legal rules 			governing the administration, organization, powers and functions of administrative 			authorities such as government departments). 


	c)	Administrative law → Also part of public law: it regulates the public interest in 				relationships of subordination.





Written   


Unwritten





Supreme


 Not Supreme





Flexible 


 Inflexible





Classifications of Constitutions:





Autochthonous Allochthonous





Flexible Constitution:





-   Enjoys the same status as   the other laws of the country.





-   Requires no special procedure for amendment. 





→The Republican Constitution. 


→The Tricameral Constitution. 





Inflexible Constitution:





-   Enjoys superior status to   the other laws of the country.





-   Requires a special amendment procedure. (2/3 majority vote). 





→The 1996 Constitution.


	* Sec 1 & 74


 NA = 75%  NCOP = 6


	* Chap 2


	NA = 2/3 NCOP = 6


	* Other provision


	NA = 2/3 NCOP = 6 if,


	Affect the Council


	Alters provincial boundaries, function / powers.


	Amends provision dealing with provincial matter. 





→Special Procedure so as     to protect Constitution.


→The Constitution is a result of lengthy negotiations.


→Protects rights of individuals & minorities.


→Germany, Namibia, USA





 





ACTIVITY 9: pg 28





John is gay, he is anxious the rights provided for in the Constitution may be abolished if amended.


Study Sections 1 and 74 of the Constitution.





1)	Does South Africa have a flexible / inflexible Constitution?				(3)


Inflexible Constitution as special procedures and special majorities are required for its amendment. 





2)	What majorities are required to amend different provisions of the Constitution?


Section 1 and subsection 74(1) may be amended by a bill passed with a supporting vote of 75% of NA and the NCOP with a vote of at least 6 provinces. Subsection 74(2) states chapter 2 may be amended by a bill passed with a supporting vote of 2/3 majority of NA and the NCOP with a supporting vote of at least 6 provinces. Subsection 74(3) states that any other provision of the Constitution may be amended by a bill with a supporting vote of at least 2/3 of NA and the NCOP with a supporting vote of at least 6 provinces if the amendment relates to a provincial matters, a matter affecting the Council or a matter altering the boundaries, functions and powers of a province. 





3)	Why is a greater majority required to amend certain provisions of the Constitution (such as 


	section 1)?


Because section 1 spells out the values upon which the Constitution is founded upon. The RSA is one sovereign, democratic state founded on the values of human dignity, the achievement of equality and the advancement of human rights and freedoms. It also states the Constitution is the supreme law. 





4)	What special procedures are in place to prevent Parliament from amending the 	Constitution without giving the matter due consideration?


A time period of at least 30 days before a bill is introduced the person/committee must publish in the Government Gazette with particulars of the amendment for public comment.


	Submit in accordance with the rules to NCOP.


If the bill concerns a specific province/s – may not pass the bill without it being approved by the specific provincial legislature/s.


If a bill is passed by the NA it must refer it to the NCOP and vice versa – then assented to by the President. 





- To answer must do the following;


	a)	Characteristics of flexible & inflexible constitutions. 


	b)	Sections 1 and 74.


	c)	Examine the nature and extent of the relevant provisions of the Constitution. 


	d)	Examine the provisions of sections 74(4)-(8).





    Supreme Constitution:





-   Ranks above all other laws in a state.





-   Any law inconsistent with it will be declared invalid. (Grundnorm against which other legislation is tested). 





- Usually but not always inflexible. 





→Courts have testing power over legislation. 


→Laws limiting rights can be passed but must comply with the standards of the  (.


→USA, Canada, Germany, 1993,1996 Constitution.   











Constitution not Supreme:





-   No special status when compared to other laws. 





-   Legislature can pass laws inconsistent with the constitution. The court cannot question the legality/validity provided the correct procedure was complied with. 





- Usually but not always


   flexible. 





→Parliament supreme


→Britain (no written doc)


→South African Constitution of 1983.











ACTIVITY 10: pg 30





Government wants to pass a law prohibiting men being appointed as airline stewards. Your expert opinion is required. 





Study sections 1,2,7,8(1) and 172(1)(a) then answer;








1)	Explain whether SA has a supreme Constitution? (3)


S 1(c) 		Supremacy of the constitution and the rule of law.


S 2 	This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.


S 172 (1) 	When deciding a constitutional matter within its power, a court-


	(a)  must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and





2)	Explain the relationship between constitutional supremacy and the courts’ power to test the constitutionality of legislation (2)


S 172 (1) 	When deciding a constitutional matter within its power, a court-


	(a)  must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and





3)	Explain the relationship between constitutional supremacy and an inflexible constitution (3)


	Consider the following – what would be the value of a supreme constitution that is flexible?


	What would be the value of an inflexible constitution that is not supreme?


A constitution that is supreme ranks above all other laws and any law or conduct inconsistent with it may be declared invalid to the extent of its inconsistency. The supremacy of a constitution has the effect that it binds all law and is usually inflexible in that it requires special amendment procedures and special majorities for amendment. This is the opposite to a state where parliament is sovereign and where the constitution is not supreme and usually also flexible. The supremacy relates to the supremacy of either the constitution or parliament and the flexibility relates status and the difficulty for amendment. 





ACTIVITY 11: pg 31





Refer to cartoon on pg 17.





1)	Do you think that the particular state, is governed by a supreme constitution?


No, as a supreme constitution requires that the constitution ranks above all other laws and laws limiting rights may only be passed if they comply with the constitution. A constitution which is not supreme has the same status as other laws and may be amended. The example is of the sovereignty of parliament as it depicts parliament making laws.





2)	Suppose the state is governed by a supreme constitution, with a Bill of Rights guaranteeing 	free and fair elections & freedom of speech. Will the President be entitled to ignore the 	provision and pass an Act to abolish these guarantees? 


No, supremacy of the constitution requires that all law or conduct is subject to its provisions. Rights may be limited but only in accordance with the constitution. Amending the constitution will require special majorities and special procedures.








Written Constitution:





-   Single document called the Constitution.





-   Always other constitutional enactments which supplement it. 





-   No single document can contain all the rules governing constitutional law.  





→The 1996 Constitution





Unwritten Constitution:





-  No written document called the Constitution.





-  Has a number of important statutory constitutional sources. 





→Great Britain. 





Autochthonous Indigenous








-   Most modern constitutions based on system of former colonial power. 





-   Debatable whether autochthony relates to:


	origin/content/manner in which the ( was adopted.  





-   Van der Vyver:


	Reactive Constitution:


	Originated as result of past problems - seek to resolve. → Indigenous.


	German / South African.





    Continuity Constitution


	Intended to maintain continuity with established norms of the society. → Indigenous.


	Netherlands.





→The 1993, 1996 ( : product of negotiations, not drawn up from another state. No direct outside influence. CA democratically elected. However NB not to overemphasis indigenous quality as was influenced by international law. 





→The 1996: interpreting the BoR, must consider international law, may consider foreign law. 





→ SA became part of constitutionalist tradition going beyond borders to draw from universally accepted constitutional principles. 





Allochthonous Borrowed








 Superimposed Const.


	Content unrelated to the history of the country. 


	Independent ( from former British colonies. 


	Zimbabwe (Lancaster House).


    → Borrowed.





→The CC: The constitution should be interpreted in the light of SA history.


→Makwanyane: reference to ubuntu & the importance of indigenous values. 





ACTIVITY 12: pg 35





Your friend is confused about the terms ‘state’ and ‘government’ – she feels they refer to exactly the same thing, why is it important to distinguish between the two. 








1)	Who (the state or government) concludes a treaty or interstate government agreement with another state – e.g. to share the airspace of that particular state. 


	The government is the temporary bearer of state authority and represents the state.


	The state refers to the geographically defined territory.


	Therefore the government will enter into agreements on behalf of the population of the state and will be bound to the terms of the treaty. 























