STUDY UNIT 5:

        THE SEPARATION OF POWERS, CHECKS AND BALANCES:
5.1 DEFINITION SEPARATION OF POWERS: Trias Politica 
- The division of state authority into legislative, executive and judicial functions, and the performance of these functions by separate branches of government. 



Power to create, amend

Power to execute &


Power to interpret & apply



 & repeal legal rules.

enforce legal rules.


legal rules. 

- Separation of powers is an important part of constitutionalism, Rechsstaat, democracy and the rule of law. 

- Trias Politica doctrine is a term of art and refers only to the division of state authority between the legislature, executive and judiciary. It does not refer to the principles of co-operative government. 

5.2 THE IMPORATANCE OF THE SEPARATION OF POWERS:

- There can be no political freedom where one body makes, implements and arbitrates the law. 

- Important to divide state authority to lessen the power in the hands of one organ of state. 

- This protects the individual from abuse of state power β it is not concentrated in one body. 

5.3 SEPARATION OF PERSONNEL AND CHECK AND BALANCES: 

- Carpenter: separation of powers means:


1)
Formal division of state authority among the legislature, executive, judiciary.


2)
The separation of personnel so that one person or organ should not simultaneously perform in 
more than one branch of government. 


3)
A separation of function so one branch of government cannot usurp the functions and powers of 
another. 


4)
Checks and balances, with each branch of government given specific powers to restrain the other 
branches.
- Carpenters distinction is not absolute. → If so, it would lead to inflexibility. 

- The CC recognised that South Africa will develop its own model of the doctrine informed by our history and new dispensation. 

Personnel:

- Most complete model - USA Constitution→ People in executive & legislative are different. 


(President / his Cabinet may not be a member of Congress (US legislature). (Presidential system).

- UK → Members of executive (Prime Minister / his Cabinet) must be members of Parliament. 


To ensure responsibility. (Parliamentary system).

Checks and balances:

- Ensures each branch of government is subject to influence and control of the others. 

- Although legislative authority is vested in Congress, the President may veto legislation. 

- Congress may impeach the President. Congress is required to ratify treaties entered into by the President. 

- “Veto” : political power which a person may wield to prevent authorisation of a decision / action. (Ban)
- First Certification case: Argued → text does not comply with the principles because unlike USA, Cabinet Ministers remain members of Parliament. 

CC held→ There is no universal model for separation of powers, and the separation is not absolute. 


(The CP requires a separation of powers, with appropriate check and balances to ensure accountability, responsiveness and openness). 

5.4 THE ENTRENCHMENT OF THE DOCTRINE IN THE CONSTITUTION:

- The ( has formal requirements for government to meet for action to be valid. 

- The 1996 Constitution refers only to the concept of “the rule of law” and not like 1993 Constitution which refers to a “constitutional state” → Clear the writers meant the term “the rule of law” to be interpreted more broadly than Dicey’s restrictive understanding. 

- Justiciable Bill of Rights.

- Requirements for valid administration.


Indicates reference to the rule of law is 
- Requires judges to have regard to constitutional values.
meant to be understood in the broadest 

- The Constitution is supreme.



sense. 







A system of government in which the law reigns supreme: establishes





a constitutional state. 

- Trias politica is firmly entrenched in the Constitution. 

- The CC has shown they will not tolerate usurpation of function between branches. 

- The overlap between legislative and executive serves as an important check and balance ensuring accountability of the executive to the voters. 

- Judicial review is an important check and balance. 


Legislation and/or administrative action may be challenged for validity. 
The judiciary ensures that government actions are in compliance with the procedural and substantive requirements of the Constitution. 




5.5 JUDICIAL REVIEW AND DEMOCRACY:




5.6 DIAGRAMMATIC SUMMARY:
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5.7 COMMON MISTAKES:
- The branches of governments: judicial, legislative, executive.

- The spheres of government: local, national, provincial.

- The three different branches of government are present in each sphere. 

5.8 SELF ASSESSMENT: 

1)
Sipho a constitutional law student is having dinner with his friends. His friend Adrian makes the 
statement that he does not think judges should be allowed to set aside Acts of Parliament, since 
Parliament consists of elected representatives and that judges are appointed. 


Sipho say judicial review is not undemocratic - what can substantiate this claim?

Judicial review is the power of the courts to test legislation enacted by Parliament or any other functionary against the Constitution. The courts have the power to declare any law or conduct inconsistent with the Constitution invalid. Judicial review is democratic as it acts as an important check and balance ensuring the protection of individuals from the abuse of state power and prevents the usurpation of powers from one branch of government over the other. The Constitution was made by a democratically elected body and was the result of multi-party negotiations. Democracy presupposes political debate and freedom of speech, such values are enshrined in the Constitution. Judges enquire into the validity of legislation and do not supplement invalid legislation with their own views but leave it to the legislature to correct the invalidity. The Constitution aims at establishing a constitutional, democratic state to which all law is subject to its provisions therefore judicial review is certainly not undemocratic but serves as an important check and guarantee to freedom and democracy. 
2)
What do you understand by the terms “separation of powers” and “checks and balances” Discuss 
in detail?

The term separation of powers refers to the division of state authority into the legislature, the executive and judiciary and the performance of these functions by the separate branches of government.  
The French writer, Montesquieu is regarded as the father of the doctrine of trias politica, the reason for the separation of powers is necessary as there can be no political freedom in a state where on and the same person or body makes the laws, implements them and acts as arbiter when they are contravened. The doctrine states that the authority of the state must be divided to lessen the power in one organ of state, by this the freedom and protection of the citizen from abuse of state power is protected. 

According to Carpenter the doctrine manifests itself in modern democracies in any or all of the following ways;

1) Formal division: The division of state authority among the legislative, executive and judiciary. 

2) Separation of personnel: No one person or organ should simultaneously perform in more than on branch of government. 

3) Separation of function: So one branch may not usurp the functions and powers of another. 

4) Checks and balances: Each branch is given specific powers to restrain the other, thus achieving equilibrium among the three branches. 
Absolute separation is not possible as this would result in inflexibility and inefficient running of the state.  

The most important check and balance on the abuse of state power is that of judicial review, the power of the courts to test legislation against the Constitution. 

Consider when answering:
The origin of the doctrine.






What you understand about this doctrine. 






How it manifests itself in modern democracies - Carpenter






Why is it important.






What is the most important check on the abuse of power.






What are the primary functions of this body.





Conclusion. 

3)
Discuss whether SA has adopted the doctrine of separation of powers. 
The separation of state authority into the legislature, executive and judiciary and the performance of these functions by the separate branches of government is firmly entrenched in the SA Constitution. 
Carpenter: 1) Yes 2) Yes and No 3) Yes 4) Yes. 
Remember: Don’t assume the examiner knows what the doctrine is about so briefly discuss. Give examples. Discuss the key characteristics of the doctrine and see whether SA has adopted it or not. 
4)
Are the following statements true or false - Give reasons.

a)
The principles of co-operative government and the trias politica doctrine are the same 


thing.



F: 
The trias politica doctrine: division of state power. 



     
The principles of co-operative government are embodied in s40 & 41, 

b)
The 1996 Constitution provides that Parliament may pass an Act designed to test the 


validity of a judgment of the CC.



F:
s 165 - The branches of government should seek to promote the independence of 



the courts. By passing the Act Parliament would be in violation of its 




constitutional obligation to preserve the independence of the courts and the trias 



politica doctrine. 

5.9 CONCLUSION:

The doctrine of separation of powers becomes problematic when the courts have to seek remedies for a violation of the Bill of Rights. On the one hand SA has a justiciable BoR (people are entitled to enforce the rights contained in the BoR) → it is the function of the judiciary to see this is done, on the other hand it is not the function of the courts to legislate, this is the function of Parliament. 
The approach of the courts to the application, interpretation and limitation of the BoR has serious implications for the separation of powers. Courts have developed methods to prevent them from interfering with other branches of government. 
==========================================================================

CASE LIST:

	1.
	De Lange v Smuts 1998
	Facts of the case:
Applicant: member of 3 close corporations, respondents: liquidators – applicant summoned under Insolvency Act required to produce the books – warrant committing applicant to prison – failure to produce the books. 
Application to HC – to set aside the order of  imprisonment and declare section of the Insolvency Act invalid as unconstitutional. – Judge held the section was unconstitutional because inconsistent with section 12(1)(b) “right not to be detained without a trial” 

Applied to CC to have the order confirmed.

Issues to be determined:

1) Is section 66(3) of the Insolvency Act unconstitutional and therefore invalid because it is in conflict with section 12(1)(b) – “right not to be detained without a trial”
2) And section 12(1)(a) – “the right not to be deprived of freedom arbitrarily or without justice”
The courts finding:

Magistrates exercising the power to commit persons to prison in terms of the Insolvency Act are not acting beyond the Constitution and the order is therefore valid. 
Reasoning:

Magistrates will enjoy institutional independence as the apply the law impartially and exercise their powers in conformity with the Constitution. The principle embodied in the separation of powers is protected. Only those vested with judicial authority in terms of the Constitution  may perform this function. 

	2.
	Executive Council of the Western Cape v President of the Republic of South Africa I1995
	Facts:
Dispute between Executive Council of the WC and national government relating tot the validity of amendments to the Local Government Transition Act. Amendments made by proclamation by the President acting in terms of the powers conferred to him under the Act. The validity of the proclamations were challenged on constitutional and non-constitutional grounds. 
The President assigned the executive authority for the administration of the Transition Act to provincial administrators. Parliament amended the Act to include a provision under which the President is vested with the power to amend the Act by proclamation provided the Committees and CA consented. 
Proclamation R 58 amended the power to appoint Committee members from the provincial to the national government. 

Issues to be determined:

1) To determined if proclamations R58 & R59 are unconstitutional because they invade the functional integrity of the provinces. 
2) Whether the Presidents exercise of power delegating authority is valid.

The finding of the court:

The section of the Local Government Act is declared invalid by reason of its inconsistency with the Constitution and all proclamations made under it are therefore also invalid. 
Reasons:

There is nothing in the Constitution prohibiting Parliament from delegating subordinate regulatory authority to other bodies. This is necessary for effective law making. However there is a difference between delegating authority to make subordinate legislation and assigning plenary legislative power to another body, including as section 16A does, the power to amend the Act.

	3.
	Minister of Health and Others v Treatment Action Campaign and Others 2002:
	Facts:
Applicants: Associations and members of society concerned with treatment of people with HIV/AIDS. Government drew up programme dealing with MTCT of HIV and identified Nevirapine for this purpose. The programme imposed restrictions on the availability of Nevirapine in the public health sector. 

Issues:

Were the restrictions unconstitutional based on the fact all organs of state must give effect to the rights in the Bill of Rights. 

Finding:

Court found the policy to be inflexible, it denied mothers and their newborns at public hospitals and clinics outside the research sites the opportunity of receiving Nevirapine. Thus the policy constituted  a breach of the State’s obligations under s27(2) and 27(1) of the Constitution. 
Reasoning:

No well defined lines separating the roles of the legislature and the executive from one another, there are matters that fall within the domain of one and not the other. All arms of government should respect this separation. 

The application of the doctrine of separation of powers becomes important and problematic when the courts have to seek remedies for the violation of the Bill of Rights. 


==========================================================================

SECTIONS OF THE CONSTITUTION FOR THIS CHAPTER:

42 Composition of Parliament

(3) The National Assembly is elected to represent the people and to ensure government by the people under the Constitution. It does this by choosing the President, by providing a national forum for public consideration of issues, by passing legislation and by scrutinizing and overseeing executive action.

43 Legislative authority of the Republic

In the Republic, the legislative authority-

(a) of the national sphere of government is vested in Parliament, as set out in section 44;

(b) of the provincial sphere of government is vested in the provincial legislatures, as set out in section 104; and

(c) of the local sphere of government is vested in the Municipal Councils, as

     set out in section 156.

44 National legislative authority
(1) The national legislative authority as vested in Parliament-



(a) confers on the National Assembly the power-




(i) to amend the Constitution;



(ii) to pass legislation with regard to any matter, including a matter


within a functional area listed in Schedule 4, but excluding, subject


to subsection (2), a matter within a functional area listed in Schedule


5; and

(iii) to assign any of its legislative powers, except the power to amend


the Constitution, to any legislative body in another sphere of


government; and

(b) confers on the National Council of Provinces the power-



(i) to participate in amending the Constitution in accordance with


section 74;

(ii) to pass, in accordance with section 76, legislation with regard to any


matter within a functional area listed in Schedule 4 and any other


matter required by the Constitution to be passed in accordance with


section 76; and

(iii) to consider, in accordance with section 75, any other legislation


passed by the National Assembly.

(4) When exercising its legislative authority; Parliament is bound only by the Constitution, and must act in accordance with, and within the limits of, the Constitution.

54 Rights of certain Cabinet members and Deputy Ministers in the National Assembly

The President and any member of the Cabinet or any Deputy Minister who is not

a member of the National Assembly may, subject to the rules and orders of the Assembly,

attend and speak in the Assembly, but may not vote.

55 Powers of National Assembly
(1) In exercising its legislative power, the National Assembly may-



(a) consider, pass, amend or reject any legislation before the Assembly; and



(b) initiate or prepare legislation, except money Bills.

(2) The National Assembly must provide for mechanisms-



(a) to ensure that all executive organs of state in the national sphere of



    government are accountable to it; and



(b) to maintain oversight of-




(i) the exercise of national executive authority, including the




    implementation of legislation; and




(ii) any organ of state.

85 Executive authority of the Republic


(1) The executive authority of the Republic is vested in the President.



(2) The President exercises the executive authority, together with the other members of the 
  
     cabinet, by-

(a) implementing national legislation except where the Constitution or an Act


of Parliament provides otherwise;

(b) developing and implementing national policy;

(c) co-ordinating the functions of state departments and administrations;

(d) preparing and initiating legislation; and

(e) performing any other executive function provided for in the Constitution


or in national legislation.

91 Cabinet

(1) The Cabinet consists of the President, as head of the Cabinet, a Deputy President and 
Ministers.


(2) The President appoints the Deputy President and Ministers, assigns their powers and 
functions, and may dismiss them.


(3) The President-

(a) must select the Deputy President from among the members of the National


Assembly;

(b) may select any number of Ministers from among the members of the


National Assembly; and

(c) may select no more than two Ministers from outside the Assembly.

(4) The President must appoint a member of the Cabinet to be the leader of government business in the National Assembly.

(5) The Deputy President must assist the President in the execution of the


functions of government.

CHAPTER 8

COURTS AND ADMINISTRATION OF JUSTICE (ss 165-180)

165 Judicial authority

(1) The judicial authority of the Republic is vested in the courts.


(2) The courts are independent and subject only to the Constitution and the law,


which they must apply impartially and without fear, favour or prejudice.

(3) No person or organ of state may interfere with the functioning of the courts.

(4) Organs of state, through legislative and other measures, must assist and protect

the courts to ensure the independence, impartiality, dignity, accessibility and


effectiveness of the courts.

(5) An order or decision issued by a court binds all persons to whom and organs

of state to which it applies.

AIMS OF THE STUY UNIT:

1)
Define the separation of powers.

The doctrine of separation of powers refers to the division of state authority into the legislative the executive and judicial functions and the performance of these functions by the separate branches. Carpenter explains how the doctrine manifests itself in modern democracies in any or all of the following ways;


1)
Formal division: The division among legislative, executive and judicial authority.

2) 
Division of personnel: One person or organ may not simultaneously perform 


in more than one branch of government. 

3)
Separation of function: No person or organ may usurp the powers and functions of another branch.

4)
Check and balances: Each branch is given specific powers to restrain the other, thus achieving equilibrium among the three branches.
2)
Explain why separation of powers is a necessary addition to democracy.



The doctrine is necessary to avoid the concentration of state power in one branch of government 



helping to protect the individual from the abuse of state power usually seen in dictatorship style states. 
3)
Identify and discuss which functions are performed by the judiciary, Parliament and the 
executive. 

The judiciary has the power to apply and interpret legal rules, it also has the power to test any legislation or conduct against the Constitution. Parliament’s functions are to create, amend and repeal legal rules. The executive is responsible for executing and enforcing the legal rules. 
4)
Describe the role of judicial review in the separation of powers. 

Judicial review is the most important check a democracy has on the legislature. The power to test any legislation against the Constitution safeguards the values of a democratic society ensuring the freedom and protection of its citizens. 
5)
Explain what the counter-majoritarian argument is. 

The argument is that judges are appointed and not elected, therefore judicial review may be undemocratic.
6)
Explain why judicial review is not undemocratic. 

The judges do not replace the invalid laws with their own views but leave it to the legislature to correct the invalidity. The Constitution was made by a democratically elected body and was a result of multi-party negotiations. The Constitution aims at creating a constitutional and democratic state, the courts are subject only to the Constitution and the law, thus preserving democracy. 
7)
Explain how state authority is shared. 

State authority has no definite absolute lines separating the branches, as in the Treatment Action Campaign case, the court stated that there are areas which fall within the functions of one or more branches of government however each branch must respect the other institutions functions and powers. The authority of the state is often shared between the branches and relates more to intergovernmental cooperation.
8)
Explain why state authority should not be concentrated in one body. 

To help prevent the abuse of power, a democracy can surely not flourish where the same person or body who makes the rules and implements them also adjudicate on them. 
9)
List and discuss the essential components of state authority as defined by Carpenter. 



1) 
Formal division: Between the judiciary, the legislature and the executive branches. 
2) 
Division of personnel: A person may not simultaneously perform in more than one branch of government. 

3)
Separation of functions: Provides that one branch may not usurp the powers and functions of another. 

4)
Checks and balances: Each branch is given powers to restrain the other. 

10)
Evaluate whether South Africa adheres to this doctrine in its system of government. 

The doctrine is firmly entrenched in the SA Constitution. It sets out that legislative authority of the national sphere is vested in Parliament, of the provincial sphere is vested in the provincial legislatures and of the local sphere is vested in the Municipal Councils. It sets out the structure of the executive, being the President and his Cabinet members. It also states that the judiciary is an independent institution and may not be interfered with. The Constitution prescribes that each branch of government much respect the powers and functions of the other branches.
==========================================================================



























































































ACTIVITY 18: pg 60





Parliament makes a law where the President is authorised to amend and repeal the provisions of certain parliamentary legislation, as well as presidential proclamations pursuant to such legislation. 





	1)	Is the law constitutionally valid? Give reasons. 





- To answer the question:


	


		a)	Determine which branch of government enacts legislation.


			The legislature


		b)	Determine if the President is part of the branch. 


			


		c)	Apply the doctrine of separation of powers.


The legislature may delegate powers to other branches of government only in accordance with the Constitution, the delegation of subordinate legislation is valid, however in accordance with the finding of Executive Council of the Western Cape v President it is unconstitutional to assign plenary legislative powers to another body including the power to amend an Act. 


		d)	Consult: Executive Council of the Western Cape v President of RSA 1995. 








ACTIVITY 17: pg 58





Koos is the only member of a CC, it is placed under liquidation. He is summoned to produce the books but cant find them and is detained, without a hearing, by the chairperson of the creditors, a non-judicial officer. 





	1)	Discuss this in relation to the doctrine of separation of powers. 


The separation of powers requires that the judiciary is vested with judicial authority and its powers may not be usurped from any other branch of government. 





	2)	Is the detention constitutional? 


No – the detention is unconstitutional as decided in the case of De Lange v Smuts only those vested with judicial authority may exercise the powers of detention in terms of the Insolvency Act. The separation of powers and the Constitution prescribe that the judiciary is independent and may not be interfered with, it also prescribes that a hearing must be presided over by a judicial officer in the court structure established by the Constitution. 





- To answer the question consult:


	


		De Lange v Smuts I998 (paragraphs 57-61 and pg 117) 








ACTIVITY 16: pg 56





	a)	Define the doctrine of trias politica. 


The doctrine of separation of powers refers to the division of state authority into the legislative, executive and judiciary and the performance of these functions by separate branches of government.





	b)	Name the different branches of government and briefly explain the functional area of each 		one.  


		1) Legislature: The power to create, amend and repeal legal rules.


		2) Executive: The power to execute and enforce legal rules.


		3) Judiciary: The power to adjudicate, interpret and apply legal rules.  


 








Judicial Authority:





Executive Authority:





Legislative Authority:





Representative democracy & separation of powers:


Representative democracy: citizens elect representatives to express the will of the people.  (Via direct representation).  





-   Ensures the interests of society are protected. 


-   Consent is central.


-   Government power exercised by representatives on behalf of the people. (Reps are in the legislature).


-   The constitutional election of members of the legislative body who will work for the interests of those who elected them. 


	 


-  Checks & guarantees: separation of powers,


	freedom of the press,


	freedom of information, 


	freedom of association → prevents a single group becoming too strong & promotes democratic debate & competition.


. 


	





Constitutional democracy & separation of powers:


SA is representative & constitutional democracy β the peoples representatives in Parliament, provincial legislatures & municipal councils are not free to make whatever laws they wish.





- Bound to observe the values of the Constitution. 


- Laws inconsistent → invalid. 


	





Is judicial review undemocratic:


Why should unelected judges have the power invalidate laws made the peoples chosen representatives. 





-  Argued: Judiciary not elected body has power to declare legislation enacted by Parliament (who is an elected body) invalid. 





- American scholars: “Counter-majoritarian problem” 


- Constitutionalism & democracy complement each other and not necessarily that the existence of a supreme constitution is incompatible with democracy. 





Defending the democracy of judicial review:


1)	The Constitution was made by represented people in the CA. It had to be adopted by 2/3 majority of CA. 


	It was the product of lengthy negotiations and democratic deliberation. 


2)	Democracy presupposes a vigorous political debate: citizens free to their views and challenge accepted beliefs. 


	Judicial review contributes to this result: it protects peoples rights, freedom of expression. It helps ensure free and uninhibited political debate. 


3)	Judges may enquire into the validity of legislation but they don’t substitute their own view, they are guided by the Constitution. The discretion to amend a law that has been struck rests with the legislature. 





























ACTIVITY 19: pg 62





Majority in country have brown eyes, in the national election the majority of people voted for browned eyed party who now have majority seats in National Assembly.


Parliament enacts legislation -  blue eyed people cant buy property in certain areas.


Blue eyed people approach the CC to declare the Act invalid on grounds of discrimination.





Counsel for Government argue the will of the majority represent Parliament and it would be undemocratic to declare the Act invalid. 





CC declares the Act invalid. 


Parliament passes an Act where the decision of CC can be reviewed by Parliament. 





	1)	Do you agree with the argument put forward by counsel for the Government?	(10)


		No – 


The state is an example of representative democracy where citizens elect representatives though the process of election to express the will on their behalf. This allows for a multi-party system where the interests of society are secured in the legislature. A constitutional democracy states that the legislature and Parliament are subject to and bound by the Constitution as the supreme law of the land, they are therefore not free to make whatever laws they wish to. The doctrine of separation of powers refers to the division of state authority and function into the legislature, the executive and the judiciary. Representative and constitutional democracy form an important part of the separation of powers doctrine which prevents power being concentrated in one branch of government thus usurping the functions of the other two branches. The Constitution establishes an independent judiciary and in line with the doctrine of separation of powers the judiciary has the power to test any law against the Constitution however, some argue what is referred to as the counter-majoritarian dilemma which questions the democracy of judicial review on the basis that judges are not elected but appointed. In defence thereto the Constitution was made through democratic deliberation with much public input, it also presupposes political debate and when declaring legislation invalid, judges do not substitute it with their own views but leave it to the legislature to correct the inconsistency. The supreme Constitution containing a justiciable Bill of Rights is therefore democratic. 





	2)	Can Parliament pass an Act to test the validity of a judgement of the CC?		(5)


Section 1 of the Constitution establishes SA as one democratic founded on inter alia the supremacy of the Constitution and the rule of law. The separation of powers is firmly entrenched in the Constitution as a democratic state presupposes the doctrine. The Constitution, to which all law and conduct is subject to, including Parliament, sets out the functions of the three branches of government namely the legislature responsible for the enactment of laws, the executive responsible for the execution of laws and the judiciary which is independent and responsible for the adjudication of laws. Section 165 of the Constitution states that the judiciary may not be interfered with from other organs of state and that an order or decision of the courts binds all persons and organs of state. Therefore Parliament may not pass legislation to test the validity of the CC as this would be in direct conflict with the Constitution and would result in the Act being declared invalid. 





- To answer the question:


1) - Discuss representative & constitutional democracy, Discuss the separation of powers, Link and explain the importance of these concepts to separation of powers, Refer to the “counter-majoritarian” dilemma, Assess whether the existence of a supreme, justiciable Constitution is incompatible with democracy.


2)- Refer to section 1 of the Constitution, Explain separation of powers is firmly entrenched in Constitution, Explain the three branches of government function independently in terms of this doctrine, Discuss section 165 of the Constitution, Conclude based on the above. 














