STUDY UNIT 9:



 EXECUTIVE AUTHORITY: NATIONAL SPHERE:
- Executive authority: The power to execute and enforce legal rules. 
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s 85





s 125




s 152(2)

9.1 THE IMPORTANCE OF THE NATIONAL EXECUTIVE:

- Rautenbach & Malherbe: Three reasons why the national executive is NB. (And why public attention focuses on the executive more so than the legislative and judicial bodies.  
1)
The highest executive officers are almost always political leaders.

2)
In all states, extensive powers are assigned to executive bodies to create rules through subordinate legislation.
3)
Executive organs plan state activities. Key role in ‘planning policy’ and contents of rules 


of law which legislative bodies approve. 

- In SA, the importance is more NB – the need to address social & economic imbalances. 

- The executive must devise policies, initiate legislation to equitably distribute wealth & power. 

- The executive must implement the laws, policies and oversee the transformation of the public service. 

- A strong executive must be balanced against the values of the Constitution. (Accountability, rule of

  law, openness etc.)

- Powers of the executive subject and controlled by the Constitution. 

9.2 THE PRESIDENT:

9.3 ELECTION, TERM OR OFFICE AND REMOVAL: s 86 - 90

9.4 POWERS AND FUNCTIONS: s 864 (1)
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9.5 PREROGATIVES:

9.6 HOW MUST THE PRESIDENT EXERCISE HIS POWERS & FUNCTIONS? :
Among others;

- Respect and promote the Bill of Rights.
- Observe administrative law rules when applicable.

- Respect the separation of powers. 

- Respect the constitutional status, institutions, powers and functions of provincial & local legislatures. 

Procedural requirements: The manner in which the President reaches a decision. 

Four categories: 

The instruction to exercise certain powers,

1. together with cabinet;
2. after consulting other functionaries;
3. on the recommendation of / as proposed by other functionaries;

4. The requirement that decisions be countersigned by Cabinet members. 








9.7 THE PRESIDENT AND THE COURTS:
- In President of the RSA v SARFU: the CC had to consider the question whether the President can be ordered to give evidence in a civil matter in relation to the performance of his official duties. 


9.8 THE CABINET: 



9.9 CONTROL OVER THE EXECUTIVE:






9.10 COMMON MISTAKES:
- Don’t confuse principle of parliamentary privileges with parliamentary prerogatives. 
Note:  Prerogatives refer to the common law discretionary powers that the monarch exercised by virtue of his status as supreme head of government. Parliamentary privileges apply to the legislative authority and all members of Parliament.  
9.11 SELF ASSESSMENT:

1) 
Define executive authority. 








(2)

2)
 Explain who is responsible for exercising executive power in the different 
spheres of State. 









(3)

3)
 Discuss the powers of the President. 







(5)

See section 84 of the Constitution.
4)
 Is there a difference between the powers that the President exercises under 
section 84 and those that he exercises under section 85(2)? 




(3)
Study both sections to arrive at your answer. Refer to the Sarfu case mentioned in 
your Reader to help you answer this question.
5) 
What do you understand by the term ``prerogative'' in the constitutional sense?

(5)

6) 
List some examples of the common law prerogative previously enjoyed by the President. 
(6)

7) 
Does the President retain any of his common law prerogative powers that are not 
included in the Constitution? Refer to the relevant authority to substantiate your answer. 
(6)

8)
 Are the powers of the President in terms of section 84 subject to constitutional review? 
Refer to case law in your answer. 







(3)

9)
 Explain how the President must conduct himself when:
(a) he ``acts together with other members of Cabinet'' 




(3)

(b) he acts ``after consulting other functionaries'' 





(3)

(c) he acts ``on the recommendation of or the advice of other functionaries''
     In each case, you must give an example. 






(3)

10)
 Study the Sarfu case and discuss whether the President can be compelled to give 
evidence in a civil matter that relates to the performance of his official duties. 

(6)

This case dealt with many issues, but you are only required to know the Court's finding 
and reasoring in this context. Study the relevant pages of your Reader.
Consider the following points when answering this question:
- Briefly, what were the facts of this case?
- Why did the applicant argue that the President should not be compelled to testify?
- What two factors would the Court weigh in order to decide whether the President 
   should be compelled to testify or not?
- What was the finding of the Court in the context of this case?
- What sources of law did the Court refer to in order to arrive at its conclusion?
- What alternative methods could be used to obtain evidence from the President?
11) 
Explain what is meant by individual and collective ministerial responsibility. 

(6)

12) 
Discuss the parliamentary control mechanisms that ensure that the national executive 
is accountable. 









(15)

13) 
Discuss the factors that the courts have at their disposal to test whether the executive is 
acting in accordance with the Constitution or not. 





(12)

14) 
Are there any other institutions (other than Parliament or the courts) that can exercise 
control over the executive? 








(12)
15) 
Explain when the President is bound to comply with section 33 of the Constitution. 
Refer to relevant case law in your answer. 






(10)

See the Sarfu case in your Reader.
7.10 CONCLUSION:
The executive attends to the day-to-day functioning of the state. 

Concentrate on – 

Who exercise executive authority?

Describe the powers exercised by the executive?

Discuss checks and balances on the powers.

The manner in which the executive carries out its functions.
==========================================================================

CASE LIST:

	1.
	President of the RSA v South African Rugby Football Union 1999
	


==========================================================================

SECTIONS OF THE CONSTITUTION FOR THIS CHAPTER:

CHAPTER 5

THE PRESIDENT AND NATIONAL EXECUTIVE (ss 83-102)

83 The President

The President-

(a) is the Head of State and head of the national executive;

(b) must uphold, defend and respect the Constitution as the supreme law of the Republic; and
(c) promotes the unity of the nation and that which will advance the Republic.
84 Powers and functions of President

(1) The President has the powers entrusted by the Constitution and legislation, including those necessary to perform the functions of Head of State and head of the national executive.
(2) The President is responsible for-

(a) assenting to and signing Bills;
(b) referring a Bill back to the National Assembly for reconsideration of the Bill's

      constitutionality;
(c) referring a Bill to the Constitutional Court for a decision on the Bill's constitutionality;

(d) summoning the National Assembly, the National Council of Provinces or Parliament to an

      extraordinary sitting to conduct special business;
(e) making any appointments that the Constitution or legislation requires the President to make,  
  
     other than as head of the national executive;
(f) appointing commissions of inquiry;
(g) calling a national referendum in terms of an Act of Parliament;
(h) receiving and recognising foreign diplomatic and consular representatives;
(i) appointing ambassadors, plenipotentiaries, and diplomatic and consular representatives;
(j) pardoning or reprieving offenders and remitting any fines, penalties or forfeitures; and
(k) conferring honours.
85 Executive authority of the Republic
(1) The executive authority of the Republic is vested in the President.

(2) The President exercises the executive authority, together with the other members of the Cabinet, by-
(a) implementing national legislation except where the Constitution or an Act of Parliament

     provides otherwise;
(b) developing and implementing national policy;
(c) co-ordinating the functions of state departments and administrations;
(d) preparing and initiating legislation; and
(e) performing any other executive function provided for in the Constitution or in national 
  
     legislation.
86 Election of President
(1) At its first sitting after its election, and whenever necessary to fill a vacancy, the National Assembly must elect a woman or a man from among its members to be the President.

(2) The Chief Justice must preside over the election of the President, or designate another judge to do so. The procedure set out in Part A of Schedule 3 applies to the election of the President.
[Sub-s. (2) substituted by s. 6 of the Constitution Sixth Amendment Act of 2001.]

(3) An election to fill a vacancy in the office of President must be held at a time and on a date determined by the Chief Justice, but not more than 30 days after the vacancy occurs.

[Sub-s. (3) substituted by s. 6 of the Constitution Sixth Amendment Act of 2001.]

87 Assumption of office by President

When elected President, a person ceases to be a member of the National Assembly and, within five days, must assume office by swearing or affirming faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2.
88 Term of office of President

(1) The President's term of office begins on assuming office and ends upon a vacancy occurring or when the person next elected President assumes office.

(2) No person may hold office as President for more than two terms, but when a person is elected to fill a vacancy in the office of President, the period between that election and the next election of a President is not regarded as a term.
89 Removal of President

(1) The National Assembly, by a resolution adopted with a supporting vote of at least two thirds of its members, may remove the President from office only on the grounds of-

(a) a serious violation of the Constitution or the law;

(b) serious misconduct; or

(c) inability to perform the functions of office.

(2) Anyone who has been removed from the office of President in terms of subsection (1) (a) or (b) may not receive any benefits of that office, and may not serve in any public office.

90 Acting President

(1) When the President is absent from the Republic or otherwise unable to fulfil the duties of President, or during a vacancy in the office of President, an office-bearer in the order below acts as President:

(a) The Deputy President.

(b) A Minister designated by the President.

(c) A Minister designated by the other members of the Cabinet.

(d) The Speaker, until the National Assembly designates one of its other members.

(2) An Acting President has the responsibilities, powers and functions of the President.

(3) Before assuming the responsibilities, powers and functions of the President, the Acting President must swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2.

(4) A person who as Acting President has sworn or affirmed faithfulness to the Republic need not repeat the swearing or affirming procedure for any subsequent term as acting President during the period ending when the person next elected President assumes office.

[Sub-s. (4) added by s. 1 of the Constitution First Amendment Act of 1997.]
91 Cabinet

(1) The Cabinet consists of the President, as head of the Cabinet, a Deputy President and Ministers.

(2) The President appoints the Deputy President and Ministers, assigns their powers and functions, and may dismiss them.

(3) The President-
(a) must select the Deputy President from among the members of the National Assembly;
(b) may select any number of Ministers from among the members of the National 
  
 
     Assembly; and
(c) may select no more than two Ministers from outside the Assembly.
(4) The President must appoint a member of the Cabinet to be the leader of government business in the National Assembly.
(5) The Deputy President must assist the President in the execution of the functions of government.
92 Accountability and responsibilities

(1) The Deputy President and Ministers are responsible for the powers and functions of the executive assigned to them by the President.
(2) Members of the Cabinet are accountable collectively and individually to Parliament for the exercise of their powers and the performance of their functions. 

(3) Members of the Cabinet must-

(a) act in accordance with the Constitution; and

(b) provide Parliament with full and regular reports concerning matters under their control.
93 Deputy Ministers

(1) The President may appoint-

(a) any number of Deputy Ministers from among the members of the National Assembly; and
(b) no more than two Deputy Ministers from outside the Assembly, to assist the members of the 
  
     Cabinet, and may dismiss them.

(2) Deputy Ministers appointed in terms of subsection (1) (b) are accountable to Parliament for the exercise of their powers and the performance of their functions.
[S. 93 substituted by s. 7 of the Constitution Sixth Amendment Act of 2001.]
94 Continuation of Cabinet offer elections

When an election of the National Assembly is held, the Cabinet, the Deputy President, Ministers and any Deputy Ministers remain competent to function until the person elected President by the next Assembly assumes office.

95 Oath or affirmation

Before the Deputy President, Ministers and any Deputy Ministers begin to perform their functions, they must swear or affirm faithfulness to the Republic and obedience to the Constitution, in accordance with Schedule 2.
96 Conduct of Cabinet members and Deputy Ministers

(1) Members of the Cabinet and Deputy Ministers must act in accordance with a code of ethics prescribed by national legislation.
(2) Members of the Cabinet and Deputy Ministers may not-

(a) undertake any other paid work;
(b) act in any way that is inconsistent with their office, or expose themselves to any situation

     involving the risk of a conflict between their official responsibilities and private interests; or
(c) use their position or any information entrusted to them, to enrich themselves or improperly

    benefit any other person.
97 Transfer of functions

The President by proclamation may transfer to a member of the Cabinet-

(a) the administration of any legislation entrusted to another member; or
(b) any power or function entrusted by legislation to another member.
98 Temporary assignment of functions

The President may assign to a Cabinet member any power or function of another

member who is absent from office or is unable to exercise that power or perform that

function.
99 Assignment of functions

A Cabinet member may assign any power or function that is to be exercised or performed in terms of an Act of Parliament to a member of a provincial Executive Council or to a Municipal Council. An assignment-

(a) must be in terms of an agreement between the relevant Cabinet member and the Executive

     Council member or Municipal Council;
(b) must be consistent with the Act of Parliament in terms of which the relevant power or      function is exercised or performed; and
(c) takes effect upon proclamation by the President.
100 National intervention in provincial administration

(1) When a province cannot or does not fulfil an executive obligation in terms of the Constitution or legislation, the national executive may intervene by taking any appropriate steps to ensure fulfilment of that obligation, including-

(a) issuing a directive to the provincial executive, describing the extent of the failure to fulfil its 
 
     obligations and stating any steps required to meet its obligations; and
(b) assuming responsibility for the relevant obligation in that province to the extent necessary to

(i)  maintain essential national standards or meet established minimum standards for the rendering of a service;
(ii) maintain economic unity;
(iii maintain national security; or
(iv) prevent that province from taking unreasonable action that is prejudicial to the        interests of another province or to the country as a whole.

[Sub-s. (1) amended by s. 2 (b) of the Constitution Eleventh Amendment Act of 2003.]

(2) If the national executive intervenes in a province in terms of subsection (1(b)-

(a) it must submit a written notice of the intervention to the National Council of Provinces within 
     14 days after the intervention began;
(b) the intervention must end if the Council disapproves the intervention within 180 days after

     the intervention began or by the end of that period has not approved the intervention; and

(c) the Council must, while the intervention continues, review the intervention regularly and may

     make any appropriate recommendations to the national executive.

[Sub-s. (2) substituted by s. 2 (c) of the Constitution Eleventh Amendment Act of 2003.]

(3) National legislation may regulate the process established by this section.

[S. 100 amended by s. 2 (a) of the Constitution Eleventh Amendment Act of 2003.]
101 Executive decisions

(1) A decision by the President must be in writing if it-

(a) is taken in terms of legislation; or

(b) has legal consequences.

(2) A written decision by the President must be countersigned by another Cabinet member if that decision concerns a function assigned to that other Cabinet member.

(3) Proclamations, regulations and other instruments of subordinate legislation must be accessible to     the public.
(4) National legislation may specify the manner in which, and the extent to which, instruments mentioned in subsection (3) must be-

(a) tabled in Parliament; and
(b) approved by Parliament.
102 Motions of no confidence

(1) If the National Assembly, by a vote supported by a majority of its members, passes a motion of no confidence in the Cabinet excluding the President, the President must reconstitute the Cabinet.
(2) If the National Assembly, by a vote supported by a majority of its members, passes a motion of no confidence in the President, the President and the other members of the Cabinet and any Deputy Ministers must resign.
==========================================================================
AIMS OF THE STUDY UNIT:
1)
State who is responsible for the exercise of executive authority in the national sphere.
2)
Discuss the powers and functions of the President. 
3)
Explain how the President must exercise his powers.
4)
Discuss the question whether the President can be ordered to give evidence in a civil matter

in relation to the performance of his official duties.

5)
Explain what is meant by individual and collective ministerial responsibility. 
6)
Discuss parliamentary, judicial and other forms of control over the executive. 
7)
Explain when the President will be bound to comply with section 33 (just administrative action)

of the Constitution. 

























Other institutions:


- The Constitution empowers a number of other institutions to investigate, criticise, and report on the activities of the executive.





1. The Public Prosecutor: Independent and impartial institution and must report to the NA once a year  s 182(1) 182(5) 


Has the power to investigate any conduct of the government or administration. It also has the power to report on conduct and take remedial action s 182(1). 


2. The Auditor-General: Audits & reports on accounts , financial statements & management of state departments & administration. Must submit audits to any legislature that has direct interest in report.


3. Commissions of Inquiry: The President has the power to appoint inquiry into any matter in connection with the executive. The commission reports are considered by Parliament. s 84(2)(f).


4. Special Investigating Units & Special Tribunals Act: President has the power to appoint an investigating unit for allegations of unlawful, improper conduct or corruption of the state.  


5. Media: Reporting and criticising performance of public officials. The right to freedom of the press is guaranteed s 16(1).


6. General Public: Control over executive & other branches through public debate, criticism, pressure form interest groups, trade unions, churches, cultural organisations. Freedom of speech guaranteed (s 16) freedom of association (s 18) freedom to access information (s 32).








ACTIVITY 49: pg 177:





Study paragraphs 34, 129, 137, 141-142 and 147-148 of President of the RSA v Sarfu, and then answer the questions that follow.





(1) In the Sarfu case, why was it important to establish whether the appointment of a commission is ``administrative action'' as contemplated in section 33 of the Constitution?





(2) What, in the opinion of the Court, is the proper test for determining whether conduct constitutes administrative action? 





(3) Why did the Court find that the appointment of a commission is not administrative action?





(4) Does this mean that the President can exercise the power to appoint commissions in an unconstrained manner?





 























ACTIVITY 47: pg 170:





Read the following scenario:


President Mbeki appoints a commission of enquiry into the administration of rugby in South Africa in terms of section 84(2) of the Constitution. The South African Rugby Football Union (SARFU) contests the constitutionality of the appointment of the commission of enquiry on the basis that the President did not exercise his discretion to appoint a commission of enquiry himself, but delegated it to the Minister of Sport. In order to determine whether the President took the decision himself, SARFU alleges that they have to call the President to testify in open court. Study paragraphs 36 and 240-245 of President of the RSA v Sarfu as contained in the Reader. 





Now answer the following question:





You are the legal advisor to the President. Advise him on whether the President can be compelled to give evidence in a civil trial on the performance of his official duties. 					(8)





To answer this question, you have to summarise the Court's finding.


Make sure that you address the following issues in your summary:





. Reasons why it is not desirable, in the opinion of the Court, to compel the President to testify in open court.


. Circumstances in which the President may be compelled to testify.


. How a balance can be struck between the conflicting considerations discussed in your answers to the previous two questions.


. Whether you agree with the Court's approach.











6. The president must take personal responsibility for powers conferred upon him.





- The president must exercise his power personally.


- Est. legal principle that a functionary entrusted with a power must exercise it personally unless there was a valid delegation of the power. 


- CC considered if this principle is applicable to the Presidents constitutional powers in 


- President of the RSA v SARFU: The constitutional validity of the appointment of a commission of inquiry into the administration of rugby was in issue. 


- Court a quo found President abdicated (resigned) his responsibility to appoint a commission if inquiry in terms of section 84(2)(f), the decision to appoint the commission was taken by the Minister Sport. The President merely ‘rubber stamped’ the decision. The appointment of the commission was therefore found invalid. 


	The CC agreed that the President had to exercise the power personally. (The Constitution and the Commissions Act conferred the power on the President alone).


	The court found there had been no abdication of the Presidents responsibility, although the initiative came from the Minister, the President discussed the matter both his legal advisor and the director general.   





Hints on studying and summarising this case:


. Paragraphs 1-2 sketch the factual background to the case.


. Paragraph 24 summarises the decision of the Court a quo.


. Paragraphs 33-36 contain a very useful summary of the Constitutional Court's lengthy decision.


. The Court's finding in relation to the question of the President's supposed abdication of power is to be found in paragraphs 37-41.








5. Confirmation of executive decision:  101(1-2)





- Decision must be in writing if taken in terms of legislation / has legal consequence. 


- If decision concerns function assigned to member of Cabinet, the member must countersign. 











ACTIVITY 46: pg 167





Read the following paragraph:





You are a legal advisor in the office of the President. Advise the President whether he is constitutionally bound to consult any functionaries in exercising the following functions:





1) referring a bill back to the National Assembly for reconsideration of the bill's constitutionality 		(2)


2) appointing a commission of inquiry 									(2)


3) developing policy dealing with illegal immigrants 							(2)


4) appointing judges of the High Court 									(2)


5) removing a judge from office 										(2)





To answer questions 1 and 2, you have to refer to section 84(2).


The President is not bound to act together with the Cabinet, since he is acting in his capacity as Head of State, not as head of the national executive. Nor is there any other provision in the Constitution that requires the President to consult other functionaries in exercising these powers.





To answer question 3, you have to refer to section 85(2)(b).The development of national policy is one of the ways in which the President, together with the other members of the Cabinet, exercises executive power.


The President is therefore bound to consult the other members of the cabinet.





To answer question 4, you have to refer to section 174(6). Judges of the High Court are appointed by the President on the advice of the Judicial Service Commission. The President is bound to follow the advice of the Judicial Service Commission. The Constitution does not specify that the President makes these appointments as head of the national executive, which may indicate that he need not act together with the other members of the Cabinet.





To answer question 5, you have to refer to section 177(1) and 177(2). The President may remove a judge from office only if the Judicial Service Commission finds that the judge suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct; and the National Assembly calls for that judge to be removed, by a resolution adopted with a supporting vote of at least two-thirds of its members. The President has no discretion in the matter: he cannot remove a judge unless these conditions have been fulfilled; and he must remove the judge upon the adoption of such a resolution.











4. Confirmation of executive decision:  101(1-2)





- Decision must be in writing if taken in terms of legislation / has legal consequence. 


- If decision concerns function assigned to member of Cabinet, the member must countersign. 











ACTIVITY 44: pg 149





The terms ``government'', ``administration'' and ``public administration'' are sometimes used to refer to the executive authority. The term ``government'' is somewhat unclear. Sometimes it is used (in a broader sense) to mean the legislative, executive and judicial authority, and other times in a narrower sense to mean the executive organs of state. The term ``public administration'' is often used in the Constitution. For instance, section 195(1) sets out basic values and principles governing public administration. These principles apply to administration in every sphere of government, organs of state and public enterprises (s 195(2)). Section 197(1) states: ``Within public administration there is a public service for the  Republic''. It therefore seems as if ``public administration'' is used in the broadest sense to include both political functionaries (such as the President, Cabinet Ministers, Premiers and members of the provincial


executive councils) and public officials. The term ``public service'' is used to refer to the officials within the public administration who implement government policy. This does not include political functionaries.





Read the following passage: 


Mr VI Pee is the national Minister of Education. Ms Oso Clever is the director-general in the Department of Education, while Ms Mani Cure is a secretary in the same department. Now answer the following questions:





1)	 Is Mr Pee part of the executive authority? 							(1)


2)	 Is he part of the public service? 								(1)


3)	 Is he part of government? 									(1)


4)	 Is Ms Clever a public servant? 								(1)


5)	 Is Ms Cure a public servant? 									(1)


6)	 Are Ms Cure and Clever part of the executive of government? 				(1)





To answer these questions, you must keep in mind our remarks on


terminology:





As a Cabinet Minister, Mr Pee forms part of the executive authority and thus also of the government. He is also bound by the principles governing the public administration. However, he is not part of the public service. Ms Clever and Ms Cure are both public servants, and are therefore part of the public administration. However, they are neither members of the executive nor members of government.


 


























Accountability: 


s 92(1): Dpty President & Ministers are responsible for the powers assigned to them by the President.


s 92(2): Members of Cabinet are accountable individually & collectively to Parliament. (Dev. British constitutional law).





Collective Accountability:


- Act in unison and carry joint responsibility before Parliament. 


- Ministers disagreeing with a Cabinet decision must either support it in public / resign.





Individual Accountability:


- Venter: Individual responsibility places three duties on the minister;


1. Explain to Parliament what happens in his dept. Cabinet members have obligation to report to Parliament. 


2. Acknowledge something has gone wrong and see that it is rectified. 


3. Resign if the situation is serious. 





- Venter: A minister is obliged to resign under the following circumstances;


1. Personally responsible for the wrong.


2. Vicariously responsible for the actions of officials.


3. Guilty of immoral personal behaviour. 





- There are no clear guidelines for when a minister should resign, the vicarious responsibility is controversial. 


- Parliament does not have the power to dismiss a minister, but can exert public/political power. (no-confidence)


- If minister results in embarrassment to the rest of the Cabinet, President likely to dismiss. 











Parliamentary control:


- The principles of ministerial accountability and parliamentary oversight of the executive are central to the Constitution as;


1. Old order power concentrated in the executive and lack of accountability. 


2. Constitution seeks to move from authoritarian political culture and aims to ensure accountability, responsiveness and openness.


3. Members of Parliament are elected representatives, it is their duty to ensure the executive governs in the best interest of the people. 





- s 55 (2): Instructs NA to provide for mechanisms to ensure executive organs in the national sphere are accountable to it, and to maintain oversight of it. 





Types of parliamentary control over the executive: 





1 Individual & collective accountability, duty of Cabinet members to report. 





2.Parliament may put questions to ministers on any aspect of their powers during question time. 





3.Interpellations used to enter into short debates with ministers on aspects of their responsibility.





4.Parliamentary committees investigate and report on activities of the executive. 





5.Tabling & approval by Parliament of subordinate legislation enacted by the President or a Minister.


 


6.Raising of taxes is authorised by Parliament and spending by the executive. Budget debates  NB in evaluating performance.





7.Removal of President from office s 89 – special majority, only on serious violation of the Constitution/law, misconduct or inability to perform functions. 





8.Adoption of motions of no confidence of the President/Cabinet excl the President s 102 – must resign. 








Conduct of the Cabinet members: 


s 96: Ethical conduct of Cabinet members and Dpty Ministers.  NB for exam.





- After 1999 elections, Premier of Mpumalanga state it is acceptable for politicians to lie – The public prosecutor found the statement compromised the credibility of government, violating s 136. The prosecutor ordered the Mpumalanga legislature to debate the matter and call the Premier to account. 








ACTIVITY 48: pg 175:





 Study sections 89 and 102, and then explain the differences between impeachment and motions of no confidence.





Make sure that you can discuss the following issues:





. Who is the subject of impeachment and motions of no confidence respectively? (In other words, who may be impeached, and in whom may a motion of no confidence be adopted?)


. By what majority must a resolution to impeach the President be adopted? By what majority must a motion of no confidence be adopted?


. Under what circumstances may the President be impeached? Under what circumstances may a motion of no confidence be adopted?


. What has the gravest consequences for the person(s) concerned: impeachment or the adoption of a motion of no confidence?





Read the following:


Shortly after the announcement of President Mbeki's first cabinet, Ivor Powell wrote in a newspaper article that the composition of the Cabinet is cause for concern (Mail & Guardian [25 Juny-1 July 1999] p 6). According to Powell, Mbeki has appointed ``close associates and trusted members of an Mbeki inner circle'' to key portfolios. This creates the impression that Mbeki intends to keep a very tight grip on the reins of power. The centralisation of so much power in the hands of a single individual may spell trouble for openness and accountability in government. Powell quotes Richard Calland of the Institute for Democracy in South Africa (Idasa): ``The moment the President is elected in this country, he ceases to be a member of Parliament, and therefore cannot be called to account by the opposition. It will only be through Minister Pahad [the minister in the office of the President] that questions can be asked''.





(1) Do you agree with this assessment? Do you think too much power is concentrated in the hands of President Mbeki?





(2) Is it indeed dangerous for a President to surround himself with a trusted ``inner circle''?





(3) Is it true that Parliament cannot call the President to account for his actions?





To answer these questions, keep the following in mind:





It is, of course, true that the President, unlike the majority of Cabinet Ministers, is not a member of Parliament (see s 87: when elected, the President ceases to be a member of the National Assembly).


However, the President, as head of the Cabinet (s 91(1)), is accountable to Parliament for the exercise of his powers (s 92). Moreover, both the National Assembly (s 56) and the National Council of Provinces (s 69) (or any of their committees) may require any person to report to it. It therefore seems as if the President can be called to account by Parliament. It remains to be seen whether that will happen, or whether Parliament will be content to direct all questions to the minister in the office of the President.














3. Powers which the President exercises on recommendation of / proposed by other  functionaries / institutions:





Section 174 (6) : Appoints judges on the advice of the Judicial Service Commission.


Section 177 (2) : Removes a judge if JSC made a finding in this regard & the NA calls for the judge to be removed. 





- The president must consult other functionaries/institutions but is bound by the recommendation according to Rautenbach & Malherbe as the term ‘after consultation with’ is not used in these provisions. 








2. Powers which the President exercises ‘after consulting’ other functionaries:





The President appoints after consultation;





Judges of the CC 174 (3-4)


Chief Justice, Dpty Chief Justice 174 (3)


4 Members of Judicial Service Commission s 178 (1)(j)





- The president must consult other functionaries/institutions but is not bound by the recommendation. 








The President as head of state and head of the national executive: s 83 (a)


- The offices of the head of state, and head of government are combined in one person. 


- Contrast to UK, Germany, India. (Westminster system: monarch (king/queen) head of state). Prime Minister is head of government. 


- Before 1983: SA had State President (ceremonial head) and Prime Minister (political power). 


- 1983 Constitution: Introduced executive presidency. 





- The President exercises executive authority the other members of Cabinet. 


- The President has only the powers entrusted to him by the Constitution / legislation.


- He may not exercise powers not conferred upon him, or powers granted to Cabinet Ministers / government officials. 











Composition: s 91 





You are an advisor to the newly elected President.





Study section 91 of the Constitution.


Now advise her:


(1) Whether she can appoint the entire Cabinet from the ranks of the majority party in the National Assembly.


(2) Whether she can appoint business leaders or clergy, who are not members of the National Assembly, as  Cabinet Ministers.


(3) Whether she can dispense with the office of Deputy President.


(4) Whether she can appoint a Cabinet consisting exclusively of women, or of people from the Eastern Cape.


(5) Whether she is required to consult anyone before appointing the Cabinet.





To answer question 1, you have to remember the following:





The 1993 or interim Constitution provided for a government of national unity (GNU), which consisted not only of members of the majority party in Parliament, but gave all parties with more than 5% of the seats in the National Assembly the chance to participate in the national executive.


This arrangement was continued as a transitional measure under the 1996 Constitution until the 1999 election. However, since the election, there is nothing in the Constitution that prevents the President from appointing the entire Cabinet from the ranks of the majority party in the National Assembly. On the other hand, the President may, if he or she so wishes, appoint members from minority parties.





To answer question 5, you have to remember the following:


Prior to the 1999 elections, the President had to consult the Deputy President(s) and the leaders of parties participating in the GNU before appointing Cabinet Ministers. However, since the Constitution no longer mandates a GNU, these requirements have fallen away. It seems as if the President now has a free hand in appointing Cabinet Ministers, provided that he or she acts within


the parameters of section 91.








Administrative law:


- Admin law rules are most NB check & control on executive power.


- Binds executive & state administration & private individuals.


- Rules relate to person or body exercising power, the procedures to follow & reasonableness of decision etc. 


- Some admin rules entrenched in Constitution (just admin action)


- President  of RSA v Sarfu: Dealt with question whether all acts of the executive must comply with s 33 of the Constitution. 


- Argued the President did not act procedurally fair, did not give Sarfu opportunity to make representations before deciding to appoint a commission of inquiry. The HC agreed. The CC found the appointment in terms of s 84 (2)(f) did not constitute administrative actions as contemplated by section 33.








Judicial control:


The courts ensure the executive respect and observe the Constitution. The courts can test the executive against the following;





1. The Bill of Rights; the executive and state administration may limit right only if general application, reasonable, justifiable. s 36-37





2.Ouster clauses; ousted jurisdiction of the courts in old order. s 34 now guarantees the right to have a dispute heard, with s 33 (1) now bans ouster clauses. 


	The courts can now enquire into validity of executive action.  





3.Ensure accountability & openness of executive by the inclusion of Bill of Rights, right of access to information & just administrative action.  s 33.





4.Procedural requirements for validity of Presidents action. (e.g. If President fails to consult when required, or executive decision in terms of legislation is not in writing – the conduct will be invalid). 





5.Separation of powers must be respected by organs of state, may not usurp functions of the legislature or compromise the independence of the courts. 


 


6.Constitutional status , powers and functions of the provincial & local spheres must be respected by the national sphere. 

















ACTIVITY 45: pg 160





1)	 Is it true or false that the President is elected from the ranks of the National Assembly?	(1)


2)	 He has heard from his other friend, Sarah, that Chapter 5 of the Constitution does not 


say anything about the President's qualifications. Is it true, therefore, that there is no constitutional barrier preventing him from being elected as President (even though he is


not a South African citizen)? 									(4)


3)	 Whether his girlfriend, a South African citizen but unrehabilitated insolvent, can 


become President. 										(2)


4)	 Does the President remain a member of the National Assembly after his or her 


election? 											(1)


5)	 How long can one be President? 								(5)


6)	 How can the President be removed from office? 						(2)


7)	 If the President is removed from office, may he or she be nominated again for 


the presidency? 										(2)


8) 	Who acts as President when the President is having tea with the Queen of England in Buckingham Palace while on an official visit to the UK?					 (4)





To answer these questions, you have to study section 83 - 90, section 92 and section 49 - 50.


1)	 See section 86(1). The answer is: ``true''.


2)	 The first part of Sarah's statement is correct. The second part is incorrect: the President is elected from the ranks of the National Assembly, so he must be able to be a member of the National


Assembly. There is a list of qualifications in section 47(1) that says who can become members of the national assembly. That section provides, inter alia, that only a citizen who is qualified to vote for the National Assembly is eligible to be a member of the National Assembly.


3) 	See the previous answer. Section 47 also states that unrehabilitated insolvents are not eligible for election to the National Assembly.


4)	 See section 87. A person ceases to be a member of the National Assembly when he or she is elected President.


5)	 Section 86(1) states that a President is elected at the first sitting of the National Assembly. According to section 49(1), the National Assembly is normally elected for a term of five years. This means that the President will normally serve for a period of five years. However, section 50 provides that the National Assembly may be dissolved before the expiry of its term, in which case a new President will be elected at the first sitting of the newly elected National Assembly. Generally, no one may be elected for more than two terms, but see section 88(1). Section 88(2) adds an important qualification: when a person is elected to fill a vacancy in the office of President, the period between that election and the next election of a President is not regarded as a term. In other words, a person elected to fill a vacancy in the office of President may thereafter still be elected for two full terms.


6) 	See section 89(1). The President may only be removed by a resolution adopted with a supporting vote of at least two thirds of the members of the National Assembly.


7)	 See section 89(2). A person removed from the office of president may not serve in any public office.


8) 	Section 90(1) stipulates who may act as President. This will normally be the Deputy President. If the Deputy President is not available, it would be a minister designated by the President, or if the President did not designate anyone, a minister designated by the Cabinet. If neither the President nor the Cabinet has designated an Acting President, it would be the Speaker, until the National Assembly designates one of its members. Now check your answers against ours. If all your answers agree with ours: welldone! You can move on to the next section. If you got four to seven


questions right, you must first make sure that you understand where you went wrong before moving on to the next section. If you got less than four questions right, you should contact us immediately, so that we can try to work out where you are going wrong.














Summarise these sections: 








1. Powers which the President exercises together with the other members of Cabinet. s 85 (2).





- Distinguish between powers exercised as head of state, and as head of national executive. 





Constitution: Powers as head of national executive: (appointment of)


Judges s 174 (3-4)


National commissioner of police s 207 (1)


Head of the intelligence service s 209 (2)


Inspector monitoring intelligence services s 210


Financial & Fiscal Commission members s 221 (1)


Other powers include;





Employment of defence force s 201 (2)





Powers as commander-in-chief of the defence force s 202


Declaration of state of national defence s 203





- ‘Together with’: means in consultation. 


-  The interim Constitution stated: ‘in consultation with’ meant the functionary to be consulted had to concur in accordance with its own decision making processes. 





- Not all Presidents powers involve the exercise of executive authority. 


- The powers listed in s 84 (2) are not exercised as head of national executive. These powers are derived from old common-law prerogatives and concern power exercised as head of state. 


	e.g. appointing commissions of enquiry, pardoning offenders. 


- These functions do not need to be performed with cabinet. 








In addition to the powers conferred on the President by the Constitution, does he also have common-law powers and prerogatives?





Definition:


- Discretionary power exercised at will. Modern sense: Common law discretionary powers possessed by the leader of a state by virtue of his pre-eminence over other citizens. 


- Initially, prerogatives exercised personally, now only on advice of the Cabinet Ministers. 





- In SA history of ‘royal prerogatives’ e.g. power to conclude treaties, declare war, make peace, honorary title, pardon offenders etc. 


- 1983 Constitution: Expressly retained all prerogatives, but 1993 and 1996 Constitutions are silent. However, the powers conferred in s 84(2) originate from royal prerogatives. This raises 2 questions;





Does the President retain any common-law prerogatives? (If so are they subject to constitutional review). 


- Rautenbach & Melherbe argue: President retains prerogatives to issue passports and perform acts of State. 


- The SA Passports & Travel Documents Act: Prescribes State powers in respect of passports are vested in the Government. This is no longer a prerogative power – it is now a statutory power. 


- Therefore the only prerogatives powers that have not been written into the Constitution are;


	1. The acquisition of foreign territory.


	2. The recognition of other states and governments. 





Are these powers subject to the Constitution and judicial review?


- President of the RSA v Hugo 1997: CC to consider the question whether the Presidents power to pardon / reprieve offenders is subject to constitutional review.


- The power is recognised in both ’93 & ’96 Constitution. 


- The CC held: The only prerogative powers still in force are those specifically expressed in the Constitution, and


	The exercise of these powers is subject to constitutional review. 


 











