CONSTITUTIONAL LAW – DISCUSSION CLASS
BROADER CONCEPTS
Constitutional Law
Regulates the relationship between organs of state and citizens (dual relationship)

Regulates the relationship between organs of state inter se

Relates to distribution (who) and exercise (how) of state authority
(This will earn you 5 marks if this question comes up in an exam)
Who
Legislative
Executive

Judicial

Separation of powers  NB
Division of state authority between 3 BRANCHES

· Legislative authority

· Executive authority

· Judiciary

Importance of separation of powers:

· Prevents abuse of power

· Prevents concentration of power in one body/person
If a question comes up relating to separation of powers – explain it, give the historical context, Carpenter's discussion, rationale, etc.

In terms of the distribution (who) and exercise (how) of state authority:

Executive
National sphere:

President (who)


Must act together with (how)

Cabinet

Provincial sphere
Premier (who)


Must act together with (how)

Executive Committee

Local sphere
Municipal council

Legislative
National sphere:
Parliament

· National Assembly (represent electorate/people)

· National Council of Provinces (provinces interests)

Provincial Sphere
Provincial legislature

Local Sphere
Municipal council

NOTE:
The local sphere is the one area where there is the same body who works in both a legislative and executive capacity.  Not quite in keeping with pure separation of powers!!

Judiciary
Judiciary is independent so there is no division between spheres.

Only answerable to the law and the Constitution.

NB.  Judicial authority never resides in the Judicial Services Commission!!!

CONCEPTS IN CONSTITUTIONAL LAW
Classification of constitutions:

· Flexible/Inflexible

· This classification relates to how easy it is to amend

· Flexible – has the same status as other laws and no special procedures required to amend it

· Inflexible – higher status than other laws and special procedures required to amend it

· Supreme/Not Supreme

· Relates to its status versus other laws

· Written/Unwritten

· Autochtnonous/Allocthonous

· Autochthonous – indigenous (maintains continuity of laws)

· Allochthonous – borrow/superimposed i.e. Zimbabwe's constitution which was written at Lancaster House and is therefore British by design

· South Africa's is a hybrid/mixed – although partly indigenous, they borrowed a lot from other constitutions, particularly the German one.

Amendment of the inflexible constitution:

Special procedures:

· S1 & S 74 – time frames, referrals etc.

Special majorities:

· S 1 & S 74 – 75% of NA & 6 of the provinces in NCOP

· Bill of Rights - ⅔ of NA & 6 of NCOP
· Any other - ⅔ of NA & 6 of NCOP – only if it relates to the provinces

I would suggest you just check these procedures and majorities – it was all taken down in a bit of a hurry, so the accuracy may be questionable!!!
STATE AND GOVERNMENT
State (permanent legal entity)

· It is essentially the country or territory

Government (temporary bearer of state authority)

· Performs an executive function

SOVEREIGNTY
International law – autonomous and independent state

· State is not subject to any other state

Constitutional law – parliamentary sovereignty

· Parliament supreme

CONCEPT OF CONSTITUTIONALISM – NB!!!!
· Government in accordance with constitution/law

· Powers from and bound by constitution

· Powers limited by constitution

· Rule of law

· Law reigns supreme

· Definition by Dicey and wider definition

· Rechstaat Principle

· Government by law and not by force

· Features – protection of fundamental rights, separation of powers etc.

· Associated with a supreme constitution

DEMOCRACY – VERY NB!!!
· Link democracy to separation of powers

· Definition:  Government by the people

· Elections = attainment of democracy

Direct Democracy
Actual participation by people

Representative Democracy – VERY NB!
People = represented by representatives in Parliament

· Must explain the characteristics/features
· Elections → Representatives → Parliament

Constitutional Democracy
Representative democracy subordinate to norms and values (Section 1) embodied in the constitution.

NB TO MAKE THE LINK BETWEEN DEMOCRACY AND SEPARATION OF POWERS!!
Must know the difference between parliamentary and presidential system of government.

SA is partly both.

COOPERATIVE GOVERNMENT
Spheres of government must cooperate

· Negotiation

· Compromise

· Synthesis

· Co-ordinate

· Must exhaust internal remedies before going legal route

· Include whatever else is on the list
Integrated/Non-Classical Model of Federalism
Union 

· All power is concentrated in central/national government

· Provinces had no power

Federation

· Decentralisation of power

· Linked to provincial autonomy and local government

· German model of federalism in SA

· Chapter 3 of Constitution

NB CASES:
· National Education Bill

· Premier of the Western Cape v President – S40 & S 41
INTEGRATED AND DIVIDED MODELS
Differences = degree of autonomy of provinces/states

Integrated:

· SA and Germany

· Depend on national government

· More cooperation

Divided:

· USA and Canada

· Greater degree of autonomy
Central government = Union

National government = Federalism

You must also study 6.8 in the Study Guide – pg 88 – on Institutional Frameworks for Cooperative Government.

STUDY UNITS 7 & 8
Parliament:

You must know about the mediation committee – that is the most NB committee (7.8)

· National Assembly

· Pass laws

· Elect President (Presided over by the President of the Constitutional Court)

· Oversee Executive 

· Represent electorate

· Provides a forum for public participation

· National Council of Provinces

· To represent provincial interests at National Level

AUGUST CASE IS IMPORTANT!
Must know about theories of representation:

Free-mandate theory
· Not bound by the mandate of the people

· Bound by conscience

Imperative-mandate theory
· Bound by mandate

· Conscience conflict – toe party line or resign

UDM case used to be NB, but it appears to be less so now.
STUDY UNIT 8 – VERY NB!!!
BILLS
Sections 76 and 75 of Constitution NB

Ordinary Bills affecting the provinces

Ordinary Bills not affecting the provinces

Study the bills process:

· Initiated by the Executive

· Starts in a department to address a particular problem

NB to know about Schedule 4 and Schedule 5 matters

The diagrams (pg 135) in this Study Unit are very NB!!!

STUDY UNIT 9 – EXECUTIVE AUTHORITY
Always NB to determine whether President is acting in his capacity as Head of State or as Head of the Executive!!!
Study unit – 9.7 is important.

President must act together with members of the cabinet.
· In his capacity as head of national executive

· Cabinet must concur with his decision by passing a resolution – 51% majority

· BOUND by the decision

President must act after consulting with other functionaries
· Obliged to consult them

· NOT BOUND by the recommendation

President must act on the recommendation of, on the advice of, etc.
· BOUND to act on recommendations
9.8 – THE PRESIDENT AND THE COURTS
SARFU case is very NB!!!  

Two important issues:

1.
Whether President abdicated his responsibility

2.
Whether the President can be called to give oral evidence in court about the exercise/performance of his functions

Court decided:

1.
No abdication

· Made his own decision

· Nothing in Constitution prevents the President from getting advice before he makes a decision

2.
Can only be called in exceptional circumstances.  But must take into account the need to maintain the dignity of his office and his status.

Two special public interest factors:

1.
Not to impede the administration of justice

2.
Respect the status of the office of the President and his busy schedule.

Good idea if this case comes up to mention other ways in which the President could give evidence in a court case other than oral.
9.10 CONTROL OVER THE EXECUTIVE
This is very, very Important – study it!!!
STUDY UNIT 10
10.5 – STRUCTURE OF JUDICIARY
NB to know the hierarchy of the courts.

10.7 – APPOINTMENT OF JUDGES – VERY NB!!!
Relates to s174

S174 (3)
Executive – President as Head of National Executive


(acting together with Cabinet)



Concur




Resolution passed by 51% majority

After consultation with JSC


Obliged to consult



Not bound by recommendation

FOR:

Chief Justice and Deputy Chief Justice

After consulting with leaders of other parties


Represented in NS



Obliged to consult




Not bound

This may not make too much sense, but is an indication of how you should answer the question on this section.  It is important to bring in those references to his role, what the consultation process entails and whether or not he is bound.  You would need to do this for each level of judge's appointment.
STUDY UNIT 11 – PROVINCIAL GOVT
11.4 – LEGISLATIVE CONFLICTS – NB!!
Schedule 4 – concurrent legislative authority

· Explain it

· S 146 (2) – when national legislation prevails

Schedule 5 – exclusive legislative competency

· Explain it

· S 44(2) – exceptions to exclusive competence

· S 147(2) prevails

STUDY UNIT 12 – LOCAL GOVERNMENT
NB STUDY FOR EXAMINATION
12.4.4 – AUTONOMOUS LOCAL GOVERNMENT VS ADMINISTRATIVE HANDMAIDEN
Provisions in the Constitution:

· Recognising autonomy

· Executive and legislative capacity

· Must be respected

· Administrative handmaiden

· Laws may not be in conflict with national and provincial legislation (know those three sections on page 255)

It may be worthwhile to prepare a model answer critically evaluating the two approaches, balancing the two.

You must know the provisions in this regard!!!

EXAMINATION PAPER
4 x 25 mark questions – may be one question for 25 marks or smaller ones ranging in marks from 1 – 15.

On the whole book

Must know:

· Constitutionalism – rule of law and Rechstaat principle

· Constitutional supremacy

· Democracy, including direct democracy

· Cooperative government

· Separation of powers

Must know:

· Different government structures

· Not numbers of sections but content

· S1 and S74

· Relationships between different organs of state

· Provisions of Constitution regarding accountability of institutions

Case law:

· Limit discussion of facts

· Legal issues, decision and ratio decidendi

· Determine which legal issue is involved in the question.

Well, my friend, I hope this helps and that you can understand my notes.  If not, give me a shout!!!  Happy studying!!!  ☺
