
1 SOURCES OF CONSTITUTIONAL LAW 

The Constitution

Common law 

Case law (stare decisis)

International law 

Legislation or statute

Other sources of constitutional law

· Academic writings,

· Policy documents

· Reports by ``State institutions supporting constitutional democracy

· Foreign law.

2 BIRTH OF THE CONSTITUTION OF THE REPUBLIC

OF SOUTH AFRICA, 1996 

3 CONCEPTS OF CONSTITUTIONAL LAW 

Definition-Constitutional law is the aggregate (sum total) of binding rules relating to the distribution and exercise of state authority. The rules of constitutional law define the relationship between the organs of state inter se (between themselves), and between the organs of state and individuals.
Part of Public Law as it deals with state authority.

The definition of an organ of state in section 239 is important

If the relevant body performs a public function and this function is in terms of legislation, it will be considered an organ of state. If one of these requirements missing is lacking, the relevant body will probably not qualify as an organ of state.
CLASSIFICATION OF CONSTITUTIONS
Flexible and inflexible constitutions

Flexible constitution

(1) Enjoys the same status as the other laws of the country.

(2) Requires no special procedure for amendment.

Inflexible constitution

(1) Enjoys superior status to the ordinary laws of the land.

(2) Requires a special amendment procedure Ð for example, a twothirds

majority vote. (Section 74)
Supreme constitutions and constitutions which are not supreme

Written and unwritten constitutions

Autochthonous(INDIGENOUS) and allochthonous(IMPORTED) constitutions

Van der Vyver (745) mentions that there are three kinds of constitution

· Reactive constitution
· Maintain continuity
· ``Superimposed'' constitutions

STATE AND GOVERNMENT
State

The following are normally regarded as requirements of ``statehood'':

1. a specific, geographically defined territory

2. a community of people who live within that territory

3. a legal order to which the community is subject

4. an organised system of government which is able to uphold the legal order

a certain measure, at least, of separate political identity, if not sovereign political status (the individual states which form the United States of America, for example, would not qualify as ``states'' in this sense)
The government of a state

The state is the permanent legal entity (consisting of a territory, community, legal order, organised government and a measure of political identity), while the government is the temporary bearer of state authority. The government represents the state at a particular time.
Sovereignty (relevant section of Const = S1 (above)).

4 CONCEPTS OF CONSTITUTIONAL LAW (continued) 

 CONSTITUTIONALISM, THE RULE OF LAW AND THE RECHTSSTAAT PRINCIPLE

Constitutionalism

. Constitutionalism, in a nutshell, refers to government in accordance with the Constitution. This implies that the government derives its powers from, and is bound by, the Constitution. The government's powers are thus limited by the Constitution
The rule of law

Dicey, the rule of law rests on the following three premises:

 (1) The absence of arbitrary power 
(2) Equality before the law.

(3) A judge-made constitution.
The rule of law is meant to be understood in the broadest sense, as a system of government in which the law reigns supreme
The Rechtsstaat principle

The German Rechtsstaat (regstaat) concept refers to the principle of government by law, and not by force.
A distinction is often drawn between the formal and the material Rechtsstaat

The formal Rechtsstaat requires compliance with formal criteria, such as due process, the separation of powers and legal certainty.

 The material Rechtsstaat goes further: the state authority is bound to higher legal values, which are embodied in the Constitution, and the exercise of state authority must result in a materially just legal condition
DEMOCRACY

The word ``democracy'' is derived from two ancient Greek words: demos (the people) and kratos (strength). This implies that democracy refers to government by the people
PARLIAMENTARY AND PRESIDENTIAL SYSTEMS OF GOVERNMENT

The terms ``direct'' and ``representative democracy'' with the terms ``territorial'' and ``proportional systems of representation'':

5 THE SEPARATION OF POWERS AND CHECKS AND BALANCES 

The trias politica - the branches of government (separation of powers) doctrine

· Legislative -Section 43 and 44

· Executive-  Section 85- President, S 125 Premier of Province

· Judicial Authority Section 165. Vests in the Courts.

DEFINITION OF THE SEPARATION OF POWERS

Classical view of this doctrine (or principle or rule) = the separation of powers is the division of state authority into legislative, executive and judicial functions and the performance of these functions by separate branches of government (ie authorities, institutions and persons).

THE IMPORTANCE OF THE SEPARATION OF POWERS

French writer, Montesquieu = there can be no political freedom in a country where one and the same person or body of persons makes the laws, implements them and acts as arbiter (decides what should be done) when they are contravened

First, the formal division of state authority among the legislative, executive and judiciary;

Second the separation of personnel, so that one person or organ should not simultaneously perform in more than one branch of government;

Third, a separation of function so that one branch of government cannot usurp the functions and powers of another;

Fourth, the principle of checks and balances, with each branch of government given specific powers to restrain the other branches and thus to achieve the desired equilibrium among the three components of government authority (our emphasis).
The Legislature

Executive Authority 

The Judiciary- (De Lange v Smuts NO 1998 (3) SA 785 (CC) Judgment:

This section of the Insolvency Act is unconst since the power to commit an uncooperative witness to prison is within the very heartland of the judicial power & therefore cannot be exercised by non-judicial officers.
However, it is clear that the writers meant that the concept of the rule of law was to be interpreted more broadly than allowed for in Dicey's restrictive understanding (see previous study unit). The fact that the Constitution is supreme, contains a justiciable Bill of Rights, spells out the requirements for valid administrative action (see, for example, s 33), and requires judges to have regard to constitutional values (see, for example, ss 1, 36 and 39) indicates that the reference to the rule of law is meant to be understood in the broadest sense, as a system of government in which the law reigns supreme. In fact, it would appear that the Constitution aims to establish a constitutional state.
SEPARATION OF PERSONNEL AND CHECKS AND BALANCES
Separation of personnel

A distinction is often made between the British and American models of

separation of powers. The most complete separation of personnel is in

the United States Constitution, where the people in the legislative and

executive branches of government are completely different: no member of

the executive (the President and his or her Cabinet) may, at the same time,

be a member of Congress (the US legislature).

Checks and balances
The doctrine of checks and balances ensures that each branch of government is subject to some influence and control by the others.
The most Important check and balance- JUDICIAL REVIEW AND DEMOCRACY (NB – know the meaning of judicial review in bullet above)!

Is judicial review undemocratic?
Constitutionalism (where the governments’ powers are limited by the Constitution) and democracy (government by the people) may complement each other and the existence of a supreme, justiciable Constitution is not necessarily incompatible with democracy.
6 COOPERATIVE GOVERNMENT

The branches of government with the spheres of government
The second way in which state authority manifests itself. By this we mean the distribution of state authority among the three spheres (and not three branches) of government:

- The national sphere

- The provincial sphere

- The local sphere
DEFINITION OF ``COOPERATIVE GOVERNMENT''

Form of government that espouses (advocates / promotes / encourages) political flexibility, negotiation, compromise and less reliance on the rigid distribution of powers between the three spheres of government. It also requires a synthesis (blending / integration / fusion) and coordination of the functions and endeavours (activities) of the three spheres of government working together for the common good of the nation as a whole.

There are essentially two primary forms of state organisations, namely, the unitary also known as unions and the federal forms of government.  
The following make it evident that the 1996 Constitution does embrace an integrated form of federalism: 

``National government'' as opposed to ``central government''

``Sphere'' instead of ``level''

The relationship between the national and provincial spheres of government

Provinces have very limited powers to raise revenues on their account, and are expressly barred from imposing income, sales or value-added taxes (s 228).

Section 41(2) of the Constitution requires an Act of Parliament to

``establish or provide for structures and institutions to promote and facilitate intergovernmental relations''; and to ``provide for appropriate mechanisms and procedures to facilitate settlements of intergovernmental disputes''.

Section 41(3) provides that ``[a]n organ of state involved in an

intergovernmental dispute must make every reasonable effort toresolve the dispute by means of mechanisms and procedures provided for that purpose, and must exhaust all other remedies before it approaches a court to resolve the dispute''.
COOPERATIVE GOVERNMENT IN THE 1996 CONSTITUTION

S40 & 41 introduce the principles of cooperative government, which is what determines the relationship between the three spheres of government and clearly states that the relationship between the three spheres of government is one of close cooperation within a larger framework that recognises that the three spheres of government are also distinctive, interrelated and interdependent (S40).

The relationship between the national and provincial spheres of government
The Constitution contains a long list of functional areas in which the national and provincial spheres share legislative power (Schedule 4) and exclusive provincial legislative competence (in terms of Schedule 5). Since more functional areas are allocated to the provinces and local spheres of government, a process of decentralisation has taken place.

This may give rise to legislative conflict. As Chaskalson said in Premier of the Province of the Western Cape v President of the Republic of South Africa 1999 (4) BCLR 382 (CC) par 55:
PROVINCIAL AUTONOMY AND COOPERATIVE GOVERNMENT

It can be argued that a system of cooperative government is necessary in order to assist the provincial and local spheres in developing the institutional capacity to manage their own affairs and to perform their functions. According to this view, the Constitution's emphasis on cooperation among the three spheres of government makes sense in the light of South Africa's history and current needs.
Reasons for the current model.

Most provinces lack a separate political identity. 

They also lack the administrative capacity to perform their functions. 

The identity and institutional capacity of provinces can be developed only within a framework of intergovernmental cooperation.
The same holds true for local governments which, in the past, were splintered and racially fragmented. Section 154(1) enjoins the national government and provincial governments to support and strengthen the capacity of municipalities to manage their own affairs, to exercise their powers and to perform their functions.

THE DECISION IN PREMIER OF THE PROVINCE OF THE WESTERN CAPE V PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

ESTABLISHING AN INSTITUTIONAL FRAMEWORK FOR COOPERATIVE GOVERNMENT

In terms of the Const (S41(2)) Parliament is to establish an institutional framework within which intergovernmental relations can be promoted and facilitated. 

Parliament has yet to adopt a comprehensive legislative framework for conducting intergovernmental relations. 

We have seen that the Constitution created the National Council of

Provinces to give the provinces a say in the national legislative process, and to provide a forum for public consideration of issues affecting the provinces. The Constitution also establishes a Financial and Fiscal Commission, which comprises a chairperson and deputy chairperson, nine provincial nominees, two representatives of local government, and nine others (s 231(1)). The Commission reports regularly to Parliament and the provincial legislatures.

A number of institutions that were established before the Constitution came into operation continue to exist. Examples are:

. The Intergovernmental Forum (IGF), where provincial premiers and national ministers meet to discuss policy at the provincial level.

. A Technical Intergovernmental Committee (TIC), made up of senior officials (not politicians) in the national and provincial spheres of government, which assists the IGF.

. MINMECS (an acronym for committees comprising national ministers and members of provincial executive councils), which were established to facilitate harmonisation, consultation and joint action in a number of functional areas.

Case study:  Premier of the Province of the Western Cape v President of the Republic of SA

Facts:

President amended Public Service Act whereby provincial heads of departments (i.e. the administrative head of the Western Cape’s depatermnet of education) are given the same broad functions & responsibilities as heads of national departments & no longer fall under the administrative control of the provincial Director-General.  Western Cape Premier said that it is part of the province’s executive power to structure its own administration and that national legislation which seeks to impose on the provinces infringes the provincial power.

Legal Question:  

Did amendment violate section 41(1)(g) of the Const?

Judgment:

No.

Reason for judgement:

The principle of cooperative government is established in S40 of Const where all spheres of government are described as being “distinctive, inter-dependent and interrelated” = held that “distinctiveness” lies in provision for different elected governments, whereas “interdependence and interrelatedness” flow from the founding provision that SA is one sovereign democratic state, and a Const structure that allows framework provisions to be set by national sphere

s41(g) is concerned with how power exercised, not whether exists (which is determined by Const), and in this case what is relevant is that the Const power to structure public service vests with national sphere. Aim of section appears to be to keep one sphere from exercising power in a way that undermines another sphere.  The national government would have powers that transcend provincial boundaries & competences & that legitimate provincial autnomy does not mean that eh provinces can ignore the constitutional framework or demand to be insulated from the exercise of such power; nor does it mean that provinces have the right to veto national legislation which they disagree, or to prevent that national sphere of government from exercising its powers in a manner to which they object.

The Const provides that provinces shall have exclusive functions as well as functions shared concurrently with the national legislature.  The Cont also requires the establishment of a single public service and give the power to structure that public service to the national legislature.  This power given to the national legislature is one which needs to be exercised carefully in the context of the demands of s 41(1)(g) to ensure that in exercising its power, the national legislature does not encroach on the ability of the provinces to carry out the functions entrusted to them by the Const.

Western Cape government has not been deprived of any power vested in it under the Const.  The amendment is rational and it cannot be said that it has been enacted arbitrarily or for a purpose not sanctioned by section 197, or that it is inconsistent with the structure of government contemplated by the Constitution.  It requires the public service to be organised in a particular way, making provision for proper reporting between the public service and the executive sphere of government, and ensuring that the heads of departments, including the D-G as head of the Premier’s office, have clear responsibilities both in relation to the administration of their own offices and in reporting to the executive sphere of government.
It is Const for Parliament to assign functions to provincial director-general and to, at request of Premiere, establish or abolish a provincial dept   However, it is not Const for minister to have power to transfer functions from provincial government to national government
Case study:  In re: Certification of the Constitution of the Republic of South Africa, 1996

CC considered objection that Chapter 3 of Const detracts from the autonomy of the providences.  It was argued in the CC, that Chapter 3 of the Const, and in particular the requirement that the different spheres of government should avoid legal proceedings against each other violated the Constitutional principle that the allocation of powers btw different levels of government should be done on the basis of recognising “legitimate provincial autonomy”.

CC stressed that the Constitutional Assembly was free to choose a model of cooperative government rather than one of competitive or divided federalism. It rejected the notion that section 41 outlaws litigation between organs of state. Moreover, the fact that it is left to an Act of Parliament to establish the necessary structures and institutions, and to prescribe the mechanisms and procedures to facilitate the settlement of intergovernmental disputes, is not invasive of provincial autonomy.

Court concluded that intergovernmental cooperation is implicit in any system where powers have been allocated concurrently to different levels of government. The fact that the 1996 Const has made explicit what would otherwise have been implicit cannot, in itself, constitute a failure to promote or recognise the need for legitimate provincial autonomy.

Court also rejected the contention that Chapter 3 placed certain obligations on the provinces which restricted and diminished the powers of the provinces. The Court found this argument to be unpersuasive on the premise that any suggested diminution of the powers of the provinces was balanced by a corresponding reciprocal reduction in the reciprocal powers of the national government.

In re: the National Education Policy Bill No 83 of 1995 (Prescribed):

Facts:

CC considered the constitutionality of draft legislation which imposed an obligation on provincial governments to cooperate with national government. 

The National Education Policy Bill empowered the national Minister of Education, (in the event that the standards of education provision, delivery and performance in a province do not comply with the Constitution or with national policy) to require the MEC for education in that province to submit a plan to remedy the situation. 

Legal question:

Whether this provision is unconst?

Judgment:

CC rejected the argument that this provision is unconst

Reason for judgment:  

Where 2 legislatures have concurrent powers to make laws in respect of the same functional areas, the only reasonable way in which these powers can be implemented is through cooperation, and this applies as much to policy as to any other matter. 

Therefore, It can’t be said to be contrary to the Const for Parliament to enact legislation that is based on the assumption that the necessary cooperation will be offered, and which requires a provincial administration to participate in cooperative structures and to provide information or formulate plans that are reasonably required by the minister and are relevant to finding the best solution to an deadlock that has arisen.

Clauses of the Bill contemplate a situation in which a provincial political head of education may be called upon to secure the formulation of a plan to bring education standards in the province into line with the Const / with national standards. 

7 LEGISLATIVE AUTHORITY: NATIONAL SPHERE 

DEFINITION OF LEGISLATIVE AUTHORITY

Chapter 4 of Constitution S42-82

The power to enact, amend and repeal rules of law. In simple terms = the power to make laws which are binding on the people within a state and on the organs of the state.

PARLIAMENT = THE SEAT OF NATIONAL LEGISLATIVE AUTHORITY IN SA

The legislative authority in the national sphere of government is vested in Parliament (S43(a)).

S42(1) – SA Parliament is a bicameral legislature > it consists of two houses:

1. the National Assembly; and

2. the National Council of Provinces.

THE FUNCTIONS OF PARLIAMENT

1. Core functions of the National Assembly (NA):

· Representation of the electorate

· The election of the President. 

· Public consideration of issues 

· Passing legislation.

· Scrutinising and overseeing executive action.

2. Section 42(4) sets out the following functions of the NCOP:

· Representation of the provinces in the national sphere of government.

· Participation in the national legislative process. 

· Public consideration of issues affecting the provinces.

ELECTIONS

The right to vote

The underlying principle in representative democracies is that people must elect persons to represent them in Parliament, which can be achieved if people enjoy the parliamentary right to vote. 

Electoral systems

August v Electoral Commission (Prescribed)

Facts:

Applicants (both prisoners:  first convicted of fraud & second unsentenced in custody awaiting trial on charges of fraud) approached Commission to ensure that prisoners would be enabled to register & vote and therefore be able to take part in the elections.  Applicants relied on right to vote, right to equality & right to dignity.

Legal question:

Whether prisoners’ const rights to vote will be infringed if no appropriate arrangements are made to enable them to register & vote.

Judgment:

Unconstitutional for the Electoral Commission to deny prisoners the right to vote.

Minister of Home Affairs v National Institute for Crime Prevention and the Re-integration of Offenders (NICRO) (Prescribed)

Facts:

Shortly prior to the 2004 elections, Parliament amended the Electoral Act by the Electoral Laws Amendment Act, which disenfranchised prisoners serving sentences of imprisonment without the option of a fine, as it prevented them from registering as voters and voting while in prison. Unsentenced prisoners and those who were incarcerated because they could not pay imposed fines could register and vote.  The constitutionality of this amendment was challenged.

Legal Question:

Are the provisions of the amendment unconstitutional?

Judgment:

The provisions of the amendment are inconsistent with the Const.  Commission & Minister of Correctional Services ordered to ensure that all prisoners who are entitled to vote in terms of Electoral Act are afforded reasonable opportunity to register & vote.

Territorial/regional representation

Proportional representation

MEMBERSHIP AND TERM OF OFFICE

Theories of representation
· Free-mandate theory

· Imperative-mandate theory
FUNCTIONING OF PARLIAMENT

Privileges (internal procedures
1. NA is competent to determine and control its own internal arrangements, proceedings and procedures, and to make rules & orders concerning its business, with due regard to representative and participatory democracy, accountability, transparency and public involvement.

2. Members of NA are guaranteed freedom of speech in the Assembly and its committees provided they adhere to the internal rules of debate > i.e. – they aren’t allowed to use offensive or unbecoming language. They therefore enjoy absolute freedom of speech and are further exempt from civil or criminal liability for anything they have said or produced before the Assembly or its committees. 

(S 70 & 71 contain similar provisions re the NCOP).

3. Parliament and its committees are competent to summon persons to give evidence and submit documents.

4. Parliament is entitled to enforce its own internal disciplinary measures for contempt of Parliament and other infringements of the Act.

Members of Parliament are not allowed to vote on any matter in which they have a financial interest.

De Lille v Speaker of the National Assembly 

Patricia de Lille, a politician, was suspended from the NA after having made allegations that certain ANC officials had been ``spies for the apartheid regime'' – she challenged this in court and argued that she had not had a fair hearing, and that several of her constitutional rights had been infringed
However, the Court can & must interfere if Parliament has improperly exercised that privilege and has acted mala fide or untrustworthily and in defiance of the constitutionally inherent rights of a member > such as the right to just administrative action.

Court found that Ms de Lille's suspension constituted an unjustified infringement of her constitutional rights to freedom of speech, just administrative action & access to court
COMMITTEES

a. Standing committee = exists for the duration of Parliament
b. Ad hoc committee = appointed to execute particular functions, after which the committee dissolves
· Portfolio committees for every gov department in the NA

· Select committees in the NCOP = fulfil a role similar to that of the portfolio committees in the NA.

· The Committee on Public Accounts in the NA =

· The mediation committee = a joint committee which must be appointed to resolve disagreements (about Bills) between the NA & NCOP

8 LEGISLATIVE AUTHORITY: NATIONAL SPHERE (continued) 

LEGISLATIVE CAPACITY OF PARLIAMENT

Exclusive competence of Parliament

Parliament enjoys exclusive powers to amend and repeal its own laws.

. Parliament enjoys exclusive powers to make laws on those areas which have been expressly given to it by the various provisions of the Constitution. For example, sub-section 33(3), which is the just administrative action provision, clearly provides that national legislation must be enacted to give effect to the right to just administrative action and to provide for judicial review of administrative action. This principle applies even if the law deals with a matter that falls with the exclusive or concurrent competence of the provinces. But more about this later on.

. Parliament has residual legislative capacity to make laws relating to those areas that are not enumerated in the Constitution or mentioned in Schedule 4 and 5 of the Constitution. For example, Parliament is entitled to make laws regulating topics such as defence, foreign affairs and most matters relating to the police force.
Concurrent legislative competence of Parliament

Parliament has concurrent legislative authority with the provincial legislatures to make laws pertaining to matters listed in Schedule 4. This means that both Parliament and the provincial legislatures share the power to make laws for matters that are listed in Schedule 4.
National legislative power to intervene
THE NATIONAL LEGISLATIVE PROCESS

Initiation of legislation – generally 

· Draft legislation is formulated and finalised

Most legislation is drafted by the executive authority. Since the executive is responsible for the execution and administration of laws, it is better equipped (in terms of expertise and infrastructure) to determine the need for new, or adapted, laws to regulate a particular sphere of interest.
· Introduction of bills in Parliament

· Consideration of bills by Parliament
ASSENT BY THE PRESIDENT

In terms of subsection (1), the President may refer a bill back to the National Assembly for reconsideration if he or she has reservations about the constitutionality of the bill.
Case study:  Ex parte the President of the RSA: In re Constitutionality of the Liquor Bill 

Facts:

Parliament passed a Bill, but it did not receive the assent of the President since he referred it to the CC for a decision on its constitutionality.

Legal question:

1. Is the Court required to consider only the reservations the President has expressed, or can and should it direct its attention more widely?

2. Should the Court in determining the Bill’s “constitutionality” examine its every provision so as to certify conclusively that in every part it accords with the Constitution?

3. Does the Court’s finding regarding the Bill’s constitutionality or otherwise preclude or restrict later constitutional adjudication regarding its provisions once enacted?

Judgment:

Q1:  Court considers only the President’s reservations.

Q2:  No.

Q3:  No – but, see limitation in reason for judgment.
BILLS AMENDING THE CONSTITUTION

--  S1 AND 74 -75% SUPPORT

---OTHER 2/3 VOTE 

BILLS AFFECTING PROVINCES- NCOP, MEDIATION COMMITTEE

BILLLS NOT AFFECTING PROVINCES

LIMITATIONS ON PARLIAMENT'S LEGISLATIVE AUTHORITY
Fundamental-rights limitations
Federalism limitations.
Separation-of-powers limitations

Delegation limitations..

Limitation on the power to amend the Constitution

Procedural limitations

Extra-parliamentary consultation
Federalism limitations

The delegation of legislative authority

Definition:  When parliaments leaves it to provincial legislatures or members of the national executive to ``fill in the gaps'' in parliamentary legislation by means of proclamations or regulations

Delegation of legislative authority to the provincial legislature
[125] The Constitution uses a range of expressions when it confers legislative power upon the national legislature in Chapter 7. Sometimes it states that “national legislation must”; at other times it states that something will be dealt with “as determined by national legislation”; and at other times it uses the formulation “national legislation may”. Where one of the first two formulations is used, it seems to me to be a strong indication that the legislative power may not be delegated by the legislature, although this will of course also depend upon context
Section 44 1 a iii- assign to another legislature.

Constitutional amendment

9 THE EXECUTIVE AUTHORITY: NATIONAL SPHERE 

Chapter 5 Section 83-102

Terminology:

Executive authority is the power to execute and enforce legal rules. We have also seen that

. Executive authority in the national sphere of government is exercised by the President, together with the other members of the Cabinet (s 85)

. Executive authority in the provincial sphere is exercised by the Premier of a province, together with the other members of the executive council (s 125)

. Executive authority in the local sphere is exercised by a municipal council. (s 151(2))
The terms ``government'', ``administration'' and ``public administration'' are sometimes used to refer to the executive authority.

1. ``Government’’ = sometimes used (in a broader sense) to mean the legislative, executive and judicial authority, and other times in a narrower sense to mean the executive organs of state.

2. ``Public administration'' is often used in the Constitution. 

a. i.e.:  s 195(1) sets out basic values and principles governing public administration = principles 

apply to administration in every sphere of government, organs of state and public enterprises (s 

195(2)).

b. i.e.:  S 197(1) states: ``…within public administration there is a public service for the Republic'' = 

``public administration'' is used in the broadest sense to include both political functionaries (such 

as the President, Cabinet Ministers, Premiers and members of the provincial executive councils) 

and public officials.

``Public service'' = used to refer to the officials within the public administration who implement government policy.

THE IMPORTANCE OF THE NATIONAL EXECUTIVE
1. The highest executive offices are nearly always occupied by national political leaders.

2. In all states, extensive (large in number or quantity) powers are assigned to executive bodies to create rules of law through subordinate legislation.

3. Executive organs of state plan, co-ordinate and manage state activities.  They fulfill a key role in ``planning'' policy and the contents of rules of law which legislative bodies approve
THE PRESIDENT
The President as head of state and head of the national executive (s 83(a))

ELECTION, TERM OF OFFICE, AND REMOVAL OF PRESIDENT
POWERS AND FUNCTIONS OF THE PRESIDENT
Per s 84(1):

1. powers entrusted by the Constitution

2. powers entrusted by other legislation

3. implied powers =  powers necessary for the exercise of powers expressly conferred by the Constitution or legislation

PEROGATIVES

This means that acts of state (executive acts relating to foreign relations,

E.g. the acquisition of foreign territory and the recognition of other states and governments) are the only prerogative powers which have not been written into the Constitution or legislation.
President of the Republic of South Africa v Hugo 1997
The Court was of the opinion that:

. The only prerogatives which are still in force are those which are specifically enumerated in the Constitution (par 8).

. The exercise of these powers is, moreover, subject to constitutional review.
HOW MUST THE PRESIDENT EXERCISE HIS OR HER POWERS AND FUNCTIONS?

Categories of constitutional requirements relating to the manner in which the President reaches decisions:

1. the instruction to exercise certain powers ``together with the cabinet''

2. the instruction to exercise certain powers ``after consulting'' other functionaries

3. the instruction to exercise certain powers ``on the recommendation of'', ``on the advice of'', as `proposed/nominated by'', or as ``called for'' by other functionaries or institutions

4. the requirement that decisions of the President be countersigned by Cabinet members

Additional requirement:

5. The President must personally exercise powers conferred upon her by the Constitution or legislation.

THE PRESIDENT AND THE COURTS

THE CABINET

Composition – Section 91.

President, deputy president, Ministers. 

President appoints deputy and ministers from National assembly. Max of 2 ministers from outside national assembly.

Accountability

Collective accountability (i.e. responsibility):

Individual accountability (i.e. responsibility)

CONTROL OVER THE EXECUTIVE

· Parliamentary control
Questions 

Parliamentary Committees

Motion of no confidence

Impeachment

· Judicial control
Bill of rights

Separation of powers 

Access to information

Procedural requirements.

· Administrative law

· Control by other institutions

· Public Protector: Power to investigate any conduct of the government or administration that is alleged or suspected to be improper or to result in any impropriety or prejudice & to report on that conduct and to take appropriate remedial action. An independent and impartial institution & must report to the NA at least once a year.

· Auditor-General:  Audit and report on the accounts, financial statements and financial management of state departments and administrations & must submit audit reports to any legislature that has a direct interest in the audit.  An independent and impartial institution.

· Commissions of inquiry:  President has the power to appoint into any matters in connection with the executive.  The reports of such commissions are considered by Parliament.

· Special Investigating Units and Special Tribunals Act, the President has the power to appoint special investigating units to investigate allegations of unlawful or improper conduct by employees of the state and of corruption.

· Media:  Important role in reporting on and criticising the performance of politicians and public officials. The right to freedom of the press and other media is guaranteed in Const.

· General public:  Public debate, criticism & a variety of interest and pressure groups (i.e. consumer groups, trade unions, churches and cultural organizations).  Const guarantees freedom of speech, freedom of association & freedom of access to information
10 JUDICIAL AUTHORITY 

Chapter 8 of the constitution
Section 165 provides that ``the judicial authority of the Republic is vested in the courts''.

The judicial authority consists of the courts and the judiciary which staffs them and is the principal institution empowered to undertake the task of solving disputes capable of being resolved through the application of law.

The judiciary could be defined as an organ of state not forming part of the executive or the legislature.
Structure of the Judicial System.

Section 166 enumerates, in order of hierarchy, the five categories of courts as follows:

· . The Constitutional Court

CC exercises concurrent and exclusive judicial competence:

S 167(4) = matters over which CC exercises exclusive judicial competence 

· Supreme Court of Appeal

· High Court and a Court of a similar status to a High Court may:

Make an order concerning the constitutionality of an Act of Parliament, a provincial Act or any conduct of the President. However, such an order of invalidity has no force of law unless it is confirmed by the CC.
· . The Supreme Court of Appeal

s 168 = can hear any matter – this means that:

· Allowed to hear & decide const issues, except those that fall within the exclusive jurisdiction of CC

· Has the same breadth (extent) of constitutional jurisdiction as the HC’s.

· The final court of appeal in non-constitutional matters.

Has both constitutional and non-constitutional jurisdiction and can dispose of an appeal on non-constitutional grounds without reaching the constitutional issue

· . High Courts

· s 171 = wide constitutional powers and may decide any constitutional matter except those that fall within the exclusive jurisdiction of CC, or any matter that has been allocated to another court of a similar status to that of the HC & can decide other disputes that have been conferred on them by statute or may entertain matters because of the inherent or residual powers conferred on them by virtue of s173 of the Const.

· . Magistrates' Courts

s 170  = Constitution does not itself confer any constitutional jurisdiction on the Magistrates' Courts. 

NOTE:  this does not necessarily mean that the Magistrates' Courts can never decide constitutional matters:  s170 = Parliament may enact legislation to give MC’s jurisdiction to hear constitutional matters. However, these Courts will not be allowed to enquire into the validity of any legislation or any conduct of the President.

· . Other Courts Ð created by an Act of Parliament

Appointment of judges.

	Judicial Officers
	President (executive)
	JSC
	National Assembly
	Chief Justice
	Acts of Parliament

	Chief Justice
	X
	X
	X
	
	

	Deputy Chief Justice
	X
	X
	X
	
	

	President of SCA
	X
	X
	
	
	

	Deputy President of SCA
	X
	X
	
	
	

	Other 9 Judges of CC
	X
	Prepares a list
	X
	X
	

	Other Judges of the other Courts
	
	
	
	
	X


The Judicial Service Commission.

Judicial independence.

· Personal 
· The manner in which they are appointed JSC plays an NB role in the appointment of judges, whose involvement makes it more difficult for the executive merely to appoint its own loyal supporters
· Their terms of office. judges of the CC are appointed for a non-renewable term of 12 years. Other judges may serve office until the age of 75 years, or until they are discharged from active service in terms of an Act of Parliament
· Their security of tenure. The  President may remove a judge from office only if the JSC
· Their conditions of service -s 176(3) provides that the salaries, allowances and other benefits of judicial officers may not be reduced
· Functional- Primarily an occurrence of the separation of powers doctrine > refers to the way in which the courts operate within the framework of a constitutional state
Impartiality of Judges.

Judicial officers are not allowed to follow any other occupation or perform any other official function that is not compatible with the independence of the judiciary
SA Association of Personal Injury Lawyers v Heath 2001
Control over Judicial bodies.

· Review and appeal

· JSC on appointments

· Removal from office- JSC and National assembly 2/3 by President

· Public Debate and criticism

· Civil Liability- mala fides

11 PROVINCIAL GOVERNMENT 

Provincial legislature

Premier 

Executive Council-MEC’s

Provincial Constitutions

· Western Cape

· KZN- not approved

Legislative conflicts

Conflict in the event of Schedule 5 matters

In the normal course of events, there will not be legislative conflicts relating to Schedule 5 matters, since provincial legislatures have the exclusive power to pass legislation relating to these matters.

However, section 44(2) provides that Parliament may pass legislation on a matter falling within a functional area listed in Schedule 5 when it is necessary to:

. Maintain national security, or

. Maintain economic unity, or

. To maintain essential national standards, or

. Establish minimum standards required for the rendering of services, or

. Prevent unreasonable action taken by a province which is prejudicial to the interests of other provinces or to the country as a whole.

Legislative conflicts relating to Schedule 4 matters
In Ex parte President of the Republic of South Africa: In re Constitutionality of the

Liquor Bill
In the Liquor Bill decision, the Court found that certain provisions of the

Liquor Bill fell within the legislative competence of Parliament, since these provisions dealt with the regulation of trade and industry, which are both

Schedule 4 matters.

However, other provisions fell within the narrower category of ``liquor licences'', which is a Schedule 5 matter. These provisions will be valid only if the national government can show that such provisions are necessary to achieve one of the objectives set out in section 44(2).
12 LOCAL GOVERNMENT 

Chapter 7 has had a profound effect on the status of local government.

Indeed, the constitutional recognition of local government and the vesting of a range of original powers in local authorities have transformed the legal status of local government. For the first time in South African history, provision is made for autonomous local government with its own constitutionally guaranteed and independent existence, powers and functions.

In Fedsure v Greater Johannesburg Metropolitan Council 1999 (1) SA 374 (CC)

The Constitutional Court stated: Under the interim Constitution (and the 1996 Constitution) a local government is no longer a public body exercising delegated powers. 

Its council is a deliberative legislative assembly with legislative and executive powers recognised in the Constitution itself ...

Local government as a ``sphere'' of government

Section 151 of the 1996 Constitution reads as follows:

(1) The local spheres of government consist of municipalities, which must be established for the whole territory of the Republic.

(2) The executive and legislative authority of a municipality is vested in its Municipal Council.

(3) A municipality has the right to govern, on its own initiative, the local government affairs of its community, subject to national and provincial legislation, as provided for in the Constitution

Section 151 (4) of the 1996 Constitution reads as follows:

The national or provincial government may not compromise or impede a municipality's ability or right to exercise its powers or perform its functions.

ESTABLISHMENT OF MUNICIPALITIES

Local government is characterised by municipalities. Section 151(1) of the

1996 Constitution says that municipalities must be created for the entire Republic. The Constitution expressly says that different categories of municipalities must be set up in the different regions. The Local

Government: Municipal Structures Act of 1998 defines the different types of municipalities that may be established in each category. Examples of the different types of municipalities are as follows:

. Local councils or city councils

. Metropolitan councils

. District councils

. Rural councils

COMPOSITION AND ELECTION OF MUNICIPAL COUNCILS
The Local Government: Municipal Structures Act of 1998 gives effect to this principle by providing that municipal elections may either be held in terms of a list system or a proportional electoral system combined with ward representation.

156 Powers and functions of municipalities 
(1) A municipality has executive authority in respect of, and has the right to administer- 

(a) the local government matters listed in Part B of Schedule 4 and Part B of Schedule 5; and 

(b) any other matter assigned to it by national or provincial legislation. 

(2) A municipality may make and administer by-laws for the effective administration of the matters which it has the right to administer. 

(3) Subject to section 151 (4), a by-law that conflicts with national or provincial legislation is invalid. If there is a conflict between a by-law and national or provincial legislation that is inoperative because of a conflict referred to in section 149, the by-law must be regarded as valid for as long as that legislation is inoperative. 

(4) The national government and provincial governments must assign to a municipality, by agreement and subject to any conditions, the administration of a matter listed in Part A of Schedule 4 or Part A of Schedule 5 which necessarily relates to local government, if- 

(a) that matter would most effectively be administered locally; and 

(b) the municipality has the capacity to administer it. 

(5) A municipality has the right to exercise any power concerning a matter reasonably necessary for, or incidental to, the effective performance of its functions.
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