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Law	of	succession Erfreg

[1]	EX	PARTE	BOEDEL	STEENKAMP

1962	(3)	SA	954	(O)

Capacity	of	a	nasciturus	to	inherit
The	 testator,	 inter	alia,	 bequeathed	 the	 residue	of	his	 estate	 in
equal	 shares	 to	 his	 daughter	 and	 her	 children	 of	 the	 first
generation	“wat	by	datum	van	dood	in	die	lewe	is	.	.	.”	(that	is,
children	who	are	alive	at	the	time	of	my	death).	At	the	time	of
the	 testator’s	 death,	 his	 daughter	 had	 two	 children	 and	 was
pregnant	with	her	third	child.	She	subsequently	gave	birth	to	a
son,	Paul	Johannes.	The	executor	applied	for	a	declaratory	order
on	the	issue	of	whether	only	those	grandchildren	already	born	at
the	testator’s	death	could	inherit	or	whether	the	child	born	after
his	death	could	also	share	in	the	inheritance.	The	court	held	that
Paul	Johannes	could	inherit.

Bevoegdheid	van	’n	nasciturus	om	te	erf
Die	 testateur	 se	 testament	 het	 onder	 andere	 die	 volgende
bepaling	 bevat:	 “Ek	 bemaak	 die	 restant	 van	 my	 boedel	 in
gelyke	dele	 aan	my	dogter	 .	 .	 .	 en	haar	kinders	van	die	 eerste
geslag	wat	by	datum	van	dood	in	die	lewe	is	.	.	.”	Die	testateur
se	dogter	het	 ten	 tyde	van	sy	dood	twee	kinders	gehad	en	was
swanger	met	haar	derde	kind.	Sy	het	later	die	lewe	aan	’n	seun,
Paul	Johannes,	geskenk.	Die	eksekuteur	het	aansoek	gedoen	dat
die	 hof	 moes	 bepaal	 of	 net	 die	 kleinkinders	 wat	 tydens	 die
testateur	se	dood	reeds	gebore	was,	kon	erf	en	of	die	kind	wat
na	die	testateur	se	dood	gebore	is,	ook	in	die	erfenis	kon	deel.
Die	hof	het	beslis	dat	Paul	Johannes	kon	erf.
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DE	VILLIERS	R:	[956]	Dit	is	gemene	saak	dat	’n	kind
in	 ventre	 matris	 [dit	 wil	 sê,	 in	 moederskoot]	 vir	 die
doeleindes	 van	 erflating	 vermoed	 word	 lewendig	 te
wees	 mits	 dit	 later	 gebore	 word	 en	 mits	 dit	 tot	 die
voordeel	 van	 sodanige	 kind	 is.	Voet,	 1.5.5,	 word	 soos
volg	deur	Gane	 vertaal:	 “Still	 by	 a	 fiction	 of	 law	 they
(kinders	in	ventre	matris	)	are	regarded	as	already	born
whenever	it	is	a	question	of	their	advantage”	.	.	.
Dit	 is	 egter	 duidelik	 .	 .	 .	 dat	 die	 vermoedes	 geskep	 in
Voet,	1.5.5	en	28.5.12	en	13,	moet	wyk	indien	dit	blyk
uit	die	 testament	as	’n	geheel	dat	die	 testateur	’n	ander
bedoeling	het.
Mnr	van	Heerden,	wat	opgetree	het	as	kurator-ad-litem
namens	Gerda	en	Daniel	Johannes	[dit	wil	sê,	die	 twee
kinders	 wat	 reeds	 gebore	 was],	 het	 aangevoer	 dat	 die
woorde	 gebesig	 deur	 die	 testateur,	 naamlik	 “wat	 by
datum	van	dood	in	die	lewe	is”	die	vermoede	geskep	in
Voet,	1.5.5,	weerlê	en	daarop	dui	dat	die	testateur	slegs
die	 kinders	 van	 sy	 dogter	 wou	 bevoordeel	 wat	 by	 sy
dood	reeds	gebore	en	 in	die	 lewe	 is.	Mnr	Linde	wat	 as
kurator-ad-litem	 opgetree	 het	 vir	 Paul	 Johannes,	 het
daarenteen	 aangevoer	 dat	 die	 aangehaalde	 woorde	 nie
genoeg	is	in	die	lig	van	die	bepalings	van	die	testament
as	’n	geheel,	om	die	vermoede	geskep	in	Voet,	1.5.5,	te
weerlê	nie.
Na	my	mening	moet	mnr	Linde	 gelyk	 gegee	word.	Al
word	 dit	 [957]	 aanvaar	 dat	 mnr	 van	 Heerden	 gelyk
gegee	moet	word	dat	die	testateur	deur	die	gebruik	van
die	 woorde	 “wat	 by	 datum	 van	 dood	 in	 die	 lewe	 is”
bedoel	 dat	 kleinkinders	 wat	 na	 sy	 dood	 verwek	 en
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gebore	word	nie	deel	in	die	erfenis	nie,	beteken	dit	nog
nie	 dat	 hy	 ook	 daardeur	 bedoel	 dat	 kleinkinders	 wat
reeds	voor	sy	dood	verwek	 is,	maar	na	sy	dood	gebore
word	nie	sal	erf	nie	.	.	.

[DE	VILLIERS	R	het	na	die	uitspraak	van	die	House	of
Lords	 in	Elliot	 v	Lord	Joicey	 1935	AC	209	verwys	 en
voortgegaan:]
Dit	wil	my	voorkom,	indien	ek	dit	reg	verstaan,	dat	die
ratio	 decidendi	 van	 bogemelde	 outoriteite	 is	 dat,	 selfs
indien	dit	onthou	word	dat	’n	verwysing	na	kinders	“in
lewe”	 of	 “gebore”	 op	 ’n	 besondere	 tydstip	 in	 normale
taalgebruik	’n	kind	in	ventre	matris	uitsluit,	die	gebruik
van	sodanige	woorde	in	die	onderhawige	omstandighede
en	 in	 die	 afwesigheid	 van	 enige	 ander	 aanduiding	wat
die	 testateur	 se	bedoeling	heeltemal	duidelik	maak,	nie
genoeg	 is	 om	 die	 baie	 sterk	 natuurlike	 vermoede	 te
weerlê	dat	die	testateur	bedoel	het	dat	’n	kind	in	ventre
matris	as	reeds	gebore	of	in	lewe	beskou	moet	word	nie
.	.	.
[958]	In	die	onderhawige	geval	moet	 in	die	 lig	van	die
baie	 sterk	vermoede	vervat	 in	Voet,	1.5.5	 (en	wat	deur
hom	as	’n	fiksie	beskryf	word)	dit	veronderstel	word	dat
die	 testateur	 die	 natuurlike	 drang	 sou	 gehad	 het	 om	 ’n
kleinkind	 in	 ventre	 matris	 te	 bevoordeel	 net	 soos
kleinkinders	wat	reeds	gebore	is	by	sy	dood.
Die	 gebruik	 van	 die	 woord	 “in	 lewe”	 moet	 nie	 te
letterlik	 opgeneem	 word	 nie	 en	 beskou	 word	 as	 ’n
noodwendige	 aanduiding	 dat	 die	 testateur	 daardeur
bedoel	 om	 die	 vermoede	 te	 weerlê	 nie,	 maar	 eerder,
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aangesien	dit	tot	die	voordeel	van	Paul	Johannes	is,	dat
hy	 die	 vermoede	 beklemtoon.	Kyk	 byvoorbeeld	 na	 die
saak	van	Ex	parte	Odendaal,	1957	(2)	SA	15	(O),	waar
die	Hof	 nie	 die	woorde	 “by	 die	 dood”	 letterlik	 vertolk
het	nie	en	ook	na	die	saak	van	In	re	Estate	van	Velden
[(1901)	 18	 SC	 31],	 waar	 ’n	 testateur	 die	 waarde	 van
twee-derdes	van	sy	boedel	aan	die	“children	born	of	our
marriage”	vererf	het.	In	laasgenoemde	saak	het	die	Hof
beslis	dat	’n	kind	van	die	testateur	se	huwelik	in	ventre
matris	by	sy	dood	geregtig	was	om	te	erf	saam	met	die
kinders	reeds	gebore	by	sy	dood.	Die	woord	“born”	het
nie	verhoed	dat	die	Hof	uitvoering	gee	aan	die	vermoede
van	Voet,	1.5.5,	nie.
Dit	word	beveel	dat	wat	die	restant	van	die	testateur	se
boedel	 betref	 Paul	 Johannes	 beskou	 moet	 word	 as	 in
lewe	 by	 die	 dood	 van	 die	 testateur	 en	 geregtig	 is	 om
gelykop	 te	 erf	met	 sy	moeder	 .	 .	 .	 en	met	 sy	 suster	 en
broer	.	.	.

Note
Had	the	testator	in	this	case	left	the	residue	of	his	estate	to	his
daughter	and	her	children,	there	would	have	been	no	doubt	that
the	 son	 she	 was	 expecting	 at	 the	 time	 of	 the	 testator’s	 death
would	 also	 have	 shared	 in	 the	 inheritance,	 as	 it	would	 clearly
have	 been	 to	 the	 grandson’s	 benefit	 that	 he	 be	 regarded	 as
having	 been	 born	 at	 the	 date	 of	 the	 testator’s	 death.	 The
question	 is	whether	 the	words	“kinders	 .	 .	 .	wat	by	datum	van
dood	 in	 die	 lewe	 is”	 do	 not	 rebut	 the	 presumption	 that	 the
testator	 also	 wished	 to	 benefit	 children	 born	 later.	 One	 could
perhaps	argue	that	these	words	indicate	that	the	testator	did	not
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want	to	benefit	the	conceived	but	unborn	children.	What	could
the	restriction	otherwise	have	meant?	Nevertheless,	the	decision
is	 correct	 simply	because	 the	 reason	 the	 testator	did	not	make
provision	for	the	unborn	child	was	that	he	did	not	consider	the
possibility	 that	 his	 daughter	might	 be	 expecting	 a	 child	 at	 the
time	 of	 his	 death.	 In	 other	 words,	 all	 the	 court	 did	 was	 to
interpret	 the	will	 in	 accordance	with	what	 the	 testator	 himself
would	have	done	had	he	considered	his	daughter’s	pregnancy.
The	 decision	 is	 a	 clear	 illustration	 of	 the	 unwillingness	 of	 the
courts	 to	 act	 to	 the	 prejudice	 of	 nascituri,	 and	 that	 a	 testator
who	 wishes	 a	 nasciturus	 not	 to	 inherit	 must	 express	 this
intention	very	clearly.

Aantekening
Indien	die	testateur	in	die	onderhawige	saak	bepaal	het	dat	die
restant	 van	 sy	 boedel	 aan	 sy	 dogter	 en	 haar	 kinders	 bemaak
word,	sou	daar	geen	twyfel	gewees	het	dat	die	seun	met	wie	sy
dogter	 ten	tyde	van	die	 testateur	se	dood	verwagtend	was,	ook
kon	 erf	 nie.	 Dit	 was	 immers	 duidelik	 tot	 die	 kleinseun	 se
voordeel	 dat	 hy	 beskou	 moes	 word	 as	 reeds	 gebore	 op	 die
datum	van	die	dood	van	die	testateur.	Die	vraag	is	egter	of	die
woorde	“kinders	.	.	.	wat	by	datum	van	dood	in	die	lewe	is”	nie
die	 vermoede	 weerlê	 het	 dat	 die	 erflater	 ook	 later	 geborenes
wou	 bevoordeel	 nie.	 Mens	 kan	 aanvoer	 dat	 hierdie	 woorde
aandui	 dat	 die	 erflater	 in	 hierdie	 geval	 nie	 verwekte	 maar
ongebore	kinders	wou	bevoordeel	nie.	Wat	sou	die	beperking	in
die	testament	immers	anders	beteken?	Nogtans	is	die	beslissing
korrek,	eenvoudig	omdat	die	rede	waarom	die	 testateur	nie	vir
die	 ongebore	 kind	 voorsiening	 gemaak	 het	 nie,	was	 omdat	 hy
nooit	aan	die	moontlikheid	gedink	het	dat	sy	dogter	ten	tyde	van
sy	 dood	 swanger	 sou	 wees	 nie.	 Al	 wat	 die	 hof	 met	 ander
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woorde	gedoen	het,	was	om	die	testament	so	uit	te	lê	dat	dit	in
ooreenstemming	was	met	wat	die	testateur	sou	bepaal	het	as	hy
sy	dogter	se	swangerskap	voorsien	het.
Die	 beslissing	 is	 ’n	 duidelike	 illustrasie	 van	 die	 howe	 se
onwilligheid	om	tot	die	nadeel	van	nascituri	op	te	tree,	en	dat	’n
testateur	wat	wil	hê	dat	 ’n	nasciturus	nie	moet	erf	nie,	hierdie
bedoeling	baie	duidelik	moet	uitdruk.

Law	of	delict Deliktereg

[2]	ROAD	ACCIDENT	FUND	V	MTATI

2005	(6)	SA	215	(SCA)	
(also	reported	as	Road	Accident	Fund	v	M	obo	M	[2005]	3	All

SA	340	(SCA))

Liability	for	pre-natal	injury
A	pregnant	woman	was	seriously	injured	when	a	motor	vehicle
collided	with	her.	The	accident	was	caused	by	the	negligence	of
the	 driver	 of	 the	 motor	 vehicle.	 The	 woman’s	 child,	 Z,	 was
subsequently	born	with	brain	injuries	and	a	mental	disability.	In
his	 capacity	 as	 natural	 guardian,	 the	 child’s	 father	 instituted	 a
claim	against	the	Road	Accident	Fund	on	the	child’s	behalf.	He
alleged	 that	 the	 accident	 had	 caused	 the	 child’s	 injuries.	 The
Fund	 raised	 a	 special	 plea	 against	 the	 claim.	 The	 Fund
contended,	 firstly,	 that	 an	 unborn	 child	 is	 not	 a	 person	 and	 is
therefore	 not	 entitled	 to	 compensation	 and,	 secondly,	 that
because	an	unborn	child	is	not	a	person,	a	driver	does	not	owe	a
duty	of	care	to	an	unborn	child.	The	court	a	quo	dismissed	 the
special	plea.	The	Fund	unsuccessfully	appealed	to	the	Supreme
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Court	of	Appeal.

Aanspreeklikheid	vir	voorgeboortelike	besering
’n	Swanger	vrou	is	ernstig	beseer	toe	’n	motorvoertuig	met	haar
gebots	het.	Die	ongeluk	is	veroorsaak	deur	die	nalatigheid	van
die	 bestuurder	 van	 die	motorvoertuig.	Die	 vrou	 se	 kind,	 Z,	 is
later	met	breinbeserings	en	verstandelike	gestremdheid	gebore.
In	 sy	 hoedanigheid	 as	 natuurlike	 voog	 het	 die	 kind	 se	 vader
namens	die	kind	’n	eis	teen	die	Motorongelukfonds	ingestel.	Hy
het	beweer	dat	die	ongeluk	die	kind	se	beserings	veroorsaak	het.
Die	Fonds	het	’n	spesiale	pleit	teen	die	eis	opgewerp.	Die	Fonds
het	 eerstens	 aangevoer	 dat	 ’n	 ongebore	kind	nie	 ’n	 persoon	 is
nie	en	dus	nie	geregtig	 is	op	vergoeding	nie	en,	 tweedens,	dat
aangesien	’n	ongebore	kind	nie	’n	persoon	is	nie,	’n	bestuurder
nie	’n	sorgsaamheidsplig	teenoor	’n	ongebore	kind	het	nie.	Die
hof	a	quo	het	die	spesiale	pleit	van	die	hand	gewys.	Die	Fonds
het	onsuksesvol	na	die	Hoogste	Hof	van	Appèl	geappelleer.

FARLAM	JA:	INTRODUCTION
[6]*	 Some	 of	 the	 legal	 issues	 which	 arise	 in	 this	 case
came	before	this	court	for	decision	in	August	1963	when
an	 appeal	 from	 the	 judgment	 of	 HIEMSTRA	 J	 in
Pinchin	 and	 another	 NO	 v	 Santam	 Insurance	 Co	 Ltd
1963	(2)	SA	254	(W)	was	argued.
This	court	was	satisfied	that	HIEMSTRA	J	had	correctly
decided	that	the	plaintiffs	in	the	case	before	him	had	not
succeeded	in	proving	that	the	injuries	which	the	mother
sustained	 in	 the	 collision	 which	 gave	 rise	 to	 that	 case
had	 caused	 cerebral	 palsy	 from	 which	 her	 child	 born
subsequent	 to	 the	 collision	 was	 suffering.	 It	 was	 thus
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unnecessary	 for	 this	 court	 to	 decide	 whether
HIEMSTRA	J	was	 right	 in	 holding	 that	 a	 child	 has	 an
action	 in	 our	 law	 to	 recover	 damages	 for	 pre-natal
injuries	 (see	 Pinchin	 and	 another	 NO	 v	 Santam
Insurance	Co	Ltd	1963	(4)	SA	666	(A))	.	.	.
[7]	In	concluding	that	a	child	has	an	action	for	 injuries
sustained	while	a	foetus,	HIEMSTRA	J	applied	 the	so-
called	nasciturus	fiction	derived	from	Roman	law	to	the
effect	that	an	unborn	child,	if	subsequently	born	alive,	is
considered	 as	 already	 in	 existence	 whenever	 its	 own
advantage	 is	 concerned	 (see	 for	 example	Digest	1.5.7),
holding	 that	 this	 rule	 not	 only	 applied	 to	 questions	 of
succession	and	status	but	could	also	be	extended	to	the
law	of	delict	.	.	.
Judgment	in	court	a	quo
[11]	In	his	judgment	in	the	court	a	quo	FRONEMAN	J
accepted	that	the	Pinchin	decision	(supra)	was	correct	.	.
.
[12]	 The	 learned	 Judge	 held	 that	 it	was	 appropriate	 to
apply	the	nasciturus	rule	in	this	case	.	.	.
[13]	 He	 held	 that	 a	 duty	 of	 care	 could	 be	 owed	 to	 a
foetus	and	 that	 there	was	no	substance	 in	 the	argument
raised	on	behalf	 of	 the	 present	 appellant	 that	 a	 finding
on	 this	point	 in	 favour	of	 the	 respondent	would,	 to	use
the	familiar	cliché,	“open	the	flood	gates	of	litigation”	.	.
.
Submissions	on	behalf	of	the	respondent
[19]	 In	arguing	 that	 the	order	made	by	 the	court	a	quo
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could	 not	 be	 faulted,	 counsel	 for	 the	 respondent
submitted	that	FRONEMAN	J	was	correct	in	following
the	 judgment	 in	 the	Pinchin	case	(supra)	 and	 applying
the	 nasciturus	 rule	 to	 the	 facts	 of	 this	 case.	 In	 the
alternative	 he	 submitted	 that	 the	 appellant’s	 argument
contained	 implied	 propositions	 that	 compensation	 is
only	payable	in	terms	of	article	40	[of	the	Agreement	set
out	 in	 the	 schedule	 to	 the	 Multilateral	 Motor	 Vehicle
Accidents	Fund	Act	93	of	1989]	in	circumstances	where
the	negligent	driving	.	.	.	and	the	injuries	.	.	.	occurred	at
the	same	time,	and	that	Z	could	not	be	compensated	 in
this	case	for	 the	injuries	she	sustained	because	she	was
not	a	person	at	the	time	when	the	negligent	driving	took
place	and	when	her	mother	sustained	the	injuries	which
led	 in	 turn	 to	Z’s	 injuries.	According	 to	 counsel,	 these
propositions	were	unsound	and	contrary	to	principle.
[20]	In	this	regard	counsel	relied	on	views	expressed	by
the	 late	 Professor	 WA	 Joubert	 who,	 in	 a	 note	 on	 the
Pinchin	 case	 (supra)	 published	 in	 (1963)	 26	 THRHR
295,	 expressed	 the	 view	 that	 the	 solution	 to	 the	 legal
problems	 in	 the	 Pinchin	 case	 was	 to	 be	 found	 in	 the
ordinary	principles	of	liability	for	delict,	without	having
to	 have	 recourse	 to	 an	 artificial	 extension	 of	 the
nasciturus	 rule.	 Joubert	 stated	 that	 the	 minor’s	 claim
was	based	on	the	damage	he	or	she	had	suffered	not	as	a
foetus	but	as	a	living	born	person,	as	persona	iuris.	The
fact	that	the	act	that	caused	the	damage,	in	this	case	the
negligent	driving	of	the	vehicle	which	collided	with	the
child’s	 mother,	 had	 happened	 before	 the	 birth	 was
irrelevant.	 To	 illustrate	 his	 point	 he	 gave	 several
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examples,	 including	 the	 following:	 a	 person	 is	 injured
by	the	explosion	of	a	time	bomb	placed	in	a	room	before
he	 was	 born.	 Obviously	 he	 would	 have	 a	 claim	 even
though	he	was	not	born	when	the	act	which	caused	the
damage	 took	place.	 In	support	of	his	views	he	 referred
to	 a	 decision	 of	 the	 Federal	 Supreme	 Court	 in	 West
Germany,	 reported	 in	 Neue	 Juristische	 Wochenschrift
1953,	I	418.	In	this	case	.	.	.	the	plaintiff	child,	who	was
born	with	congenital	syphilis,	sued	the	hospital	at	which
her	 mother	 had,	 before	 the	 plaintiff	 was	 conceived,
received	 a	 blood	 transfusion	 as	 a	 result	 of	 which	 she
contracted	 syphilis.	 The	 plaintiff’s	 claim	 against	 the
hospital	was	based	on	section	823I	of	the	BGB	[that	is,
the	 Bürgerliches	 Gesetzbuch],	 which	 provides	 as
follows:	 “A	 person	 who,	 wilfully	 or	 negligently,
unlawfully	 injures	 the	 life,	 body,	 health,	 freedom,
property	 or	 other	 right	 of	 another	 is	 bound	 to
compensate	 him	 for	 any	 damage	 arising	 therefrom.”
(The	translation	is	taken	from	Von	Mehren	and	Gordley
The	Civil	Law	System	(2ed)	at	557).
The	hospital	contended	that	section	823I	of	the	BGB	did
not	 apply	 “because	 at	 the	 time	 when	 the	 act	 causing
damage	 occurred,	 the	 plaintiff	 had	 not	 even	 been
conceived”.
The	 Federal	 Supreme	 Court	 rejected	 this	 argument,
saying	(op	cit	133):
“It	is	not	possible	.	.	.	to	agree	with	the	appellant	who
argues	 that	 s	 823I	 presupposes	 the	 existence	 of	 a
physical	person	and	that	it	cannot	therefore	be	applied
to	injuries	affecting	those	who	were	not	yet	conceived
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when	 the	 tort	 was	 committed,	 since	 in	 such	 a	 case
‘another	person’	in	the	meaning	of	s	823I	BGB	does
not	exist	.	.	.	[T]he	plaintiff	was	conceived	in	the	body
of	 the	 mother	 who	 suffered	 from	 syphilis	 and
developed	in	it	as	a	human	being	affected	by	syphilis
by	 absorbing	 the	 illness.	 This	 would	 not	 have
happened	without	 the	 tortious	act	or	omission	of	 the
defendant;	 in	 short	 without	 it	 she	 would	 not	 have
become	a	person	suffering	from	syphilis.
The	 object	 of	 the	 argument	 is	 thus	 not	 damage	 to	 a
foetus	 or	 to	 an	 unborn	 child,	 but	 the	 damage	which
the	plaintiff	has	suffered	by	the	fact	that	she	was	born
a	 sick	 person	 affected	 by	 syphilis.	 As	 stated	 before,
her	 damage	 is	 connected	 by	 a	 link	 of	 adequate
causation	 with	 the	 infection	 with	 syphilis	 of	 her
mother	 by	 the	 defendant.	 This	 damage	was	 suffered
by	the	plaintiff	when	she	was	born	and	constituted	an
injury	 to	 her	 health.	 Thus	 the	 conditions	 of	 s	 823I
BGB	exist	for	allowing	the	claim.”

[21]	 Joubert	 pointed	 out	 that	 similar	 problems	 arise	 in
our	 law	 as	 regards	 the	 dependants’	 action	 where,	 for
example,	a	man	is	killed	by	the	negligent	act	of	another
at	a	time	when	his	wife	is	pregnant.	Her	child	will	have
a	 claim	 for	 loss	 of	 support	when	 he	 or	 she	 is	 born.	 In
this	 case	 also,	 he	 said,	 referring	 to	 the	 leading	 case	 of
Chisholm	v	East	Rand	Proprietary	Mines	Ltd	1909	TH
297,	the	nasciturus	rule	had	unnecessarily	been	invoked.
Discussion
[22]	The	first	question	to	be	decided	is	whether	Z	has	a
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claim	.	.	.	against	the	appellant	for	the	damages	flowing
from	the	disabilities	from	which	she	is	suffering.
[23]	I	do	not	think	it	 is	possible	to	decide	this	question
separately	 from	 the	 question	 as	 to	 whether	 in	 our	 law
she	has	an	action	for	ante-natal	 injuries.	That	 this	must
be	 so	 flows	 from	 the	 fact	 that	 the	 remedy	 created	 by
article	40	 [of	 the	Agreement]	 is	 the	 counterpart	 of	 and
indeed	 the	 substitute	 for	 the	 common-law	 actions
relating	to	damages	for	bodily	injury	and	loss	of	support
caused	by	or	arising	from	the	negligent	driving	of	motor
vehicles	.	.	.
[24]	 The	 next	 point	 to	 be	 made	 is	 that	 it	 would	 be
intolerable	if	our	law	did	not	grant	such	an	action	.	.	.
[27]	 The	more	 difficult	 question	 is	whether	we	 should
allow	such	an	action	by	using	the	nasciturus	rule	or	by
using	 what	 Professor	 Joubert	 called	 the	 ordinary
principles	of	the	law	of	delict.
[28]	The	 judges	 in	 the	 Supreme	Court	 of	Canada	who
decided	the	Montreal	Tramways	case	(supra)	[Montreal
Tramways	Co	v	Léveillé	(1933)	4	DLR	337	(SCC)]	were
also	divided	on	the	legal	principles	to	be	applied	so	as	to
allow	 a	 child	 to	 sue	 after	 birth	 for	 pre-natal	 injuries.
LAMONT	 J,	who	 delivered	 his	 judgment	 on	 behalf	 of
himself	and	RINFRET	and	CROCKET	JJ,	relied	on	the
nasciturus	 rule.	 CANNON	 J	 held	 that	 it	 was	 not
necessary	to	consider	the	rights	of	the	child	while	in	its
mother’s	 womb,	 between	 the	 time	 of	 conception	 and
birth.	 His	 judgment	 was	 delivered	 in	 French.	 The
following	 summary	 of	 his	 reasoning	 is	 taken	 from	 the
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judgment	 delivered	 by	WINNEKE	 CJ	 and	 PAPE	 J	 in
Watt	v	Rama	(supra)	[[1972]	VR	353	(FC)]	at	357:
“His	view	was	that	the	cause	of	action	arose	when	the
damage	was	suffered	and	not	when	 the	wrongful	act
was	committed.	Injury	was	one	of	the	three	essential
elements	 of	 responsibility,	 and	 without	 injury,	 no
action	 would	 lie.	 He	 thought	 that	 in	 principle	 the
plaintiff’s	 right	 to	 compensation	came	 into	 existence
only	 when	 she	 was	 born	 with	 the	 bodily	 disability
from	which	 she	 suffered.	 It	was	only	after	birth	 that
she	suffered	the	injury,	and	it	was	then	that	her	rights
were	 encroached	 upon	 and	 she	 commenced	 to	 have
rights.	 It	 could	 be	 said	 that	 her	 rights	 were	 born
together	with	her;	and	from	birth	with	her	guardian’s
help	 she	 could	 bring	 the	 action	 and	 endeavour	 to
show	 that	 the	 injury	 from	 which	 she	 suffered	 was
caused	 prior	 to	 her	 birth	 through	 the	 fault	 of	 the
defendant.	 He	 thought	 it	 unnecessary	 to	 discuss	 the
maxims	of	the	civil	law	or	the	application	of	the	Civil
Code	of	Quebec.	It	was	not	a	question	of	the	right	the
child	 had	 after	 conception,	 but	 of	 the	 right	 to
compensation	 which	 commenced	 when	 she	 was
born.”

[29]	This	approach	commended	itself	to	all	three	judges
in	 Watt	 v	 Rama,	 although	 GILLARD	 J	 also,	 in	 the
alternative,	 suggested	 (at	 374–377)	 that	 the	 other
approach	based	on	 the	nasciturus	 rule,	which	 for	 some
purposes	 at	 least	 had	 been	 received	 into	 the	 law	 of
England,	might	be	adopted.	He	stated,	however	(at	377
lines	 29–30),	 that	 it	 was	 not	 necessary	 “to	 form	 any

"******	DEMO	-	www.ebook-converter.com*******"



concluded	 opinion”	 on	 the	 point.	 Cane	 [(1977)	 51
Australian	 LJ	 704]	 (op	 cit	 720)	 .	 .	 .	 preferred	 the
alternative	 reasoning	 of	 GILLARD	 J,	 which	 involves
treating	the	unborn	child	as	having	already	been	born	at
the	date	of	its	injuries.
[30]	 Similar	 views	 have	 been	 expressed	 by	 academic
commentators	 in	 South	Africa,	 notably	 Professor	 PQR
Boberg,	 whose	 views	 were	 first	 set	 out	 in	 a	 note	 he
wrote	on	Pinchin’s	case	(supra)	 in	 the	1963	volume	of
the	Annual	Survey	of	South	African	Law	at	216–219.	At
218	he	summarised	Joubert’s	comments	on	the	case	and
continued:
“The	difficulty	about	Joubert’s	analysis	is	that	it	does
not	 explain	 the	 process	 by	 which	 the	 conclusion	 is
reached	 that	 the	delict	has	been	committed	against	 a
living	child	only	after	its	birth.	Delictual	liability	does
not	stem	from	damage	alone:	it	only	arises	when	such
damage	 has	 been	 caused	 by	 an	 invasion	 of	 legal
rights,	 or	 wrongful	 act.	 The	 only	 act	 to	 which	 the
injuries	 presently	 involved	 can	 be	 traced	 was	 one
committed	 before	 the	 child’s	 birth.	 Against	 whom
was	 it	 wrongful:	 the	 child,	 the	 foetus,	 or,	 if	 before
conception,	what?	As	Joubert	denies	the	relevance	of
the	nasciturus	 rule,	 he	 would,	 presumably,	 say	 that
the	act	was	wrongful	against	the	child.	To	equate	this
situation,	 as	 he	 does,	 with	 the	 example	 of	 the	 time
bomb,	 is,	however,	not	permissible.	When	 the	bomb
is	placed	in	the	room	no	damage	is	suffered	and	hence
no	 delict	 is	 committed.	 It	 is	 only	 when	 the	 bomb
explodes	 that	 a	 delict	 is	 committed,	 and	 by	 then	 the
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child	 has	 been	 born.	 Thus	 if	 the	 ‘bomber’	 were	 to
repent	 of	 his	 deed	 and	 remove	 the	 bomb	 before	 it
exploded	 there	 would	 be	 no	 liability.	 On	 the	 other
hand,	 pre-natal	 injuries	 are	 already	 sustained	 by	 the
child	 in	 the	womb	while	 not	 yet	 a	 legal	 person.	No
arrangement	of	 circumstances	has	 taken	place	which
only	 injures	him	upon	his	emergence	 into	 the	world.
Thus	if	a	delict	has	been	committed	at	all,	was	it	not
committed	 against	 the	 unborn	 child	 who	was	 not	 at
that	stage	a	person?
Possibly	 Joubert’s	 answer	 would	 be	 that,	 as	 legal
personality	 is	 essential	 to	 an	 invasion	 of	 rights,	 the
delict	only	arises	when	 the	 rights	are	created,	 i.e.	on
birth.	But	how	does	one	escape	the	fact	that	the	actual
invasion	 took	 place	 some	 time	 before,	 when	 there
were	no	rights?	It	is	submitted	that	the	recognition	of
an	action	for	pre-natal	injuries	is	logically	impossible
without	 the	 conferment	 of	 legal	 rights,	 and	 hence
legal	personality,	upon	the	unborn	child,	as	achieved
by	 the	 nasciturus	 rule.	 (See	 the	 remarks	 of
GREENBERG	 J	 in	 Stevenson	 NO	 v	 Transvaal
Provincial	Administration	1934	TPD	80	at	85.)”

[31]	 Part	 of	 the	 answer	 to	 this	 contention	 was,	 in	 my
view,	 given	 by	 PHILLIPS	 J	 in	 the	 court	 a	 quo	 in	De
Martell	v	Merton	and	Sutton	Health	Authority	[1992]	3
All	ER	820	(QBD)	when	he	said	(at	832a–b):
“In	law	and	in	logic	no	damage	can	have	been	caused
to	 the	 plaintiff	 before	 the	 plaintiff	 existed.	 The
damage	was	 suffered	 by	 the	 plaintiff	 at	 the	moment
that,	 in	 law,	 the	 plaintiff	 achieved	 personality	 and

"******	DEMO	-	www.ebook-converter.com*******"



inherited	the	damaged	body	for	which	the	defendants
(on	 the	 assumed	 facts)	were	 responsible.	The	 events
prior	 to	 birth	 were	 mere	 links	 in	 the	 chain	 of
causation	 between	 the	 defendants’	 assumed	 lack	 of
skill	 and	 care	 and	 the	 consequential	 damage	 to	 the
plaintiff.”

[32]	 Furthermore	 I	 do	 not	 find	 Boberg’s	 criticism	 of
Joubert’s	time	bomb	example	particularly	helpful.	What
if	the	bomb	had	gone	off,	leaving	a	dangerous	crater	into
which	two	people	subsequently	fell?	Each	person	would
have	 an	 action	 only	 when	 he	 or	 she	 fell	 and	 suffered
damage,	not	before.
[33]	 The	 nasciturus	 rule	 provides	 no	 solution	 to	 cases
such	 as	 the	 German	 case	 of	 the	 mother	 who	 was
negligently	 infected	with	 syphilis	before	 she	conceived
her	 child,	 who	 was	 subsequently	 born	 with	 congenital
syphilis.	 Such	 a	 case	 also,	 in	my	 view,	 cries	 out	 for	 a
remedy	 and	 a	 theory	 which	 denies	 one	 should	 not	 be
accepted.
[34]	Furthermore	 the	 application	of	 the	nasciturus	 rule
led	to	what	was	clearly,	in	my	view,	an	unjust	result	in
Stevenson	 NO	 v	 Transvaal	 Provincial	 Administration
(supra).	In	that	case	a	man	was	killed	in	consequence	of
what	was	alleged	to	be	the	negligence	of	the	Provincial
Administration.	More	than	six	months	after	his	death	the
mother	of	his	children,	wishing	to	 institute	proceedings
on	 behalf	 of	 her	 children	 for	 loss	 of	 support	 applied,
inter	alia,	 for	condonation	of	her	failure	to	institute	the
proceedings	in	the	prescribed	period.	It	was	held	that,	as
action	had	not	 been	 commenced	within	 the	period	 laid
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down	in	section	5	of	 the	Roads	Amendment	Ordinance
10	of	1931	(Transvaal),	the	application	had	to	fail,	even
in	 respect	 of	 a	 child	 born	 after	 his	 father’s	 death	 and
within	the	relevant	period.	GREENBERG	J,	with	whom
TINDALL	AJP	and	DE	WET	J	concurred,	said	(at	85):
“The	 question	 when	 the	 cause	 of	 action	 matured
depends	 firstly	 on	 the	 nature	 of	 the	 claim.	 In	Union
Government	v	Lee	(1927,	AD	at	222)	it	was	held	that
in	 a	 case	 of	 this	 kind	 the	 compensation	 claimable	 is
due	 to	 third	 parties	 who	 do	 not	 derive	 their	 rights
through	the	deceased	or	from	his	estate,	but	from	the
fact	 that	 they	 have	 been	 injured	 by	 the	 death	 of	 the
deceased	 and	 that	 the	 defendant	 is	 the	 person
responsible	for	such	death.	I	think	it	follows	that	these
rights	can	only	accrue	in	favour	of	an	entity	who	is	a
person	either	in	fact	or	by	a	fiction	of	law	at	the	time
when	 the	 act	 of	 the	 defendant	 complained	 of	 is
committed.	 According	 to	 Maasdorp’s	 Institutes	 of
Cape	Law	vol	1	p	1	and	the	authorities	there	cited,	an
unborn	infant,	provided	it	is	afterwards	actually	born,
is	 sometimes	 by	 a	 legal	 fiction	 regarded	 as	 already
born,	 in	 so	 far	 as	 such	 presumption	 will	 be	 for	 its
benefit.	 Mr	 Maisels	 sought	 to	 use	 this	 proviso	 in
support	of	his	case	and	contended	that	it	would	not	be
for	 the	 benefit	 of	 the	 minor	 concerned	 if	 it	 were
presumed	 to	 have	 been	 born	 on	 the	 date	 of
conception,	 ie,	before	 the	death	of	 the	deceased,	and
that	the	fiction	should	not	be	invoked.	But	it	appears
to	me	that	it	is	only	by	the	aid	of	the	fiction	that	this
minor	 has	 a	 cause	 of	 action	 at	 all.	 If	 at	 the	 date	 of
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respondent’s	 negligence	 the	 minor	 was	 in	 existence
neither	 as	 a	 living	 foetus	 that	 by	 a	 fiction	 can	 be
looked	 on	 as	 a	 person	 nor	 as	 a	 living	 person,	 then
there	 is	 no	 entity	 or	 persona	 in	 whose	 favour
respondent	 could	 have	 incurred	 obligations	 at	 that
time.	 The	 appellant	 would	 therefore	 have	 claimed
damages	in	respect	of	this	minor	as	well,	immediately
upon	the	death	of	 the	deceased.	 It	may	be	 that	 if	 the
child	 was	 still-born	 or	 if	 the	 foetus	 miscarried,	 no
claim	in	respect	of	this	minor	may	have	arisen.	But	on
the	date	of	 its	birth	 the	claim	for	 future	maintenance
based	on	 its	 expectation	 of	 life	would	 have	 lain	 and
there	seems	no	difference	in	principle	between	such	a
claim	and	a	claim	 in	 respect	of	an	unborn	but	 living
foetus.	In	 the	former	case	 there	 is	 the	possibility	 that
the	living	child	may	not	live	another	day,	in	the	latter
that	 a	 like	 fate	 may	 befall	 a	 living	 foetus.	 I	 think
therefore	that	this	point	also	fails	and	that	the	appeal
must	be	dismissed	with	costs.”

[35]	The	conclusion	to	which	the	court	came	cannot,	in
my	view,	be	faulted	 if	 it	 is	correct,	as	GREENBERG	J
said,	 that	 “it	 is	 only	 by	 the	 aid	 of	 the	 fiction	 that	 this
minor	has	 a	 cause	of	 action	 at	 all”.	 I	 do	not,	 however,
think	 that	 that	 statement	 is	 correct.	 On	 the	 ordinary
principles	 of	 the	 law	 of	 delict,	 unlawfulness	 and
damages	must	not	be	conflated.	As	CANNON	J	said	in
Montreal	Tramways	 (supra)	each	 is	a	 separate	element
for	 delictual	 liability.	 No	 cause	 of	 action	 arose,	 in	my
view,	until	Stevenson’s	posthumous	child	was	born.	The
application	should	accordingly	have	been	granted.
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[36]	Although	it	was	averred	in	the	special	plea	that	the
insured	driver	did	not	owe	a	duty	of	care	 to	Z,	counsel
for	the	appellant	(very	correctly,	in	my	view)	addressed
no	submission	to	us	on	this	point	.	.	.
[37]	The	assertion	that	the	driver	did	not	owe	Z	a	legal
duty	because	she	had	not	yet	been	born	must	clearly	be
rejected	 in	 the	 circumstances.	 In	my	 opinion	 the	 point
was	well	answered	by	FRASER	J	of	the	High	Court	of
Ontario	in	Duval	v	Seguin	(1972)	26	DLR	(3d)	418	in	a
passage	 cited	 with	 approval	 by	 DILLON	 LJ	 in	 the
Burton	 case	 (supra)	 [Burton	 v	 Islington	 Health
Authority;	 De	 Martell	 v	 Merton	 and	 Sutton	 Health
Authority	 [1992]	 3	 All	 ER	 833	 (CA)]	 at	 842c–d,	 as
follows:
“Ann’s	mother	[Ann	was	the	child	en	ventre	sa	mère
at	the	time	of	the	collision]	was	plainly	one	of	a	class
within	 the	area	of	 foreseeable	 risk	and	one	 to	whom
the	defendants	 therefore	 owed	 a	 duty.	Was	Ann	 any
the	 less	 so?	 I	 think	 not.	 Procreation	 is	 normal	 and
necessary	for	 the	preservation	of	the	race.	If	a	driver
drives	on	a	highway	without	due	care	for	other	users
it	 is	 foreseeable	 that	 some	 of	 the	 other	 users	 of	 the
highway	will	be	pregnant	women	and	that	a	child	en
ventre	sa	mère	may	be	injured.	Such	a	child	therefore
falls	 well	 within	 the	 area	 of	 potential	 danger	 which
the	 driver	 is	 required	 to	 foresee	 and	 take	 reasonable
care	to	avoid.”

[38]	 Finally	 I	 wish	 to	 say	 something	 about	 the
floodgates	argument	.	.	.
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[FARLAM	JA	pointed	out	that	claims	on	the	part	of	the
estates	of	stillborn	 infants	and	 infants	who	died	shortly
after	birth	and	claims	by	children	against	 their	mothers
for	the	infliction	of	pre-natal	injuries	are	not	uncommon
in	the	United	States	of	America.	He	was	however	of	the
view	that]	[39]	[p]roblems	of	that	kind	are	not	likely	to
arise	in	our	law	for	several	reasons.	First,	the	right	of	a
child	 to	 sue	 for	 pre-natal	 injuries	 recognised	 in	 this
judgment	is	expressly	based	on	the	holding	that	the	right
of	 action	 only	 became	 complete	 when	 the	 child	 was
born	 alive.	 Secondly,	 a	 claim	 of	 a	 pre-natally	 injured
child	 who	 dies	 shortly	 after	 birth	 lapses	 unless	 action
has	 already	 been	 instituted	 and	 the	 proceedings	 have
already	reached	the	stage	of	litis	contestatio	in	the	case
of	 the	 actio	 injuriarum	 and	 the	 action	 for	 pain	 and
suffering	(see	Hoffa	NO	v	SA	Mutual	Fire	and	General
Insurance	Co	Ltd	1965	(2)	SA	944	(C)	at	950	and	955
and	Potgieter	v	Sustein	(Edms)	Bpk	1990	(2)	SA	15	(T)
at	 21–22).	 Thirdly,	 any	 claim	 the	 child	 may	 have	 for
loss	of	expectation	of	life	will	be	regarded	as	part	of	his
or	her	claim	for	loss	of	amenities	(Corbett	The	Quantum
of	Damages	in	Bodily	and	Fatal	Injury	Cases	Volume	1
(4th	ed)	by	JJ	Gauntlett	SC,	at	45)	and	will	thus	lapse	on
the	 child’s	 death	 and	 the	 child	 will	 have	 no	 claim	 for
loss	 of	 income	 during	 the	 “lost	 years”	 (see	 Lockhat’s
Estate	 v	 North	 British	 &Mercantile	 Insurance	 Co	 Ltd
1959	(3)	SA	295	(A)).
[40]	As	far	as	a	possible	claim	against	a	child’s	mother
for	 pre-natal	 injuries	 is	 concerned,	 such	 a	 claim	 will
only	 lie	 if	 and	 to	 the	 extent	 that	 an	 enforceable	 legal
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duty	 on	 the	 part	 of	 the	 mother	 towards	 her	 child	 is
recognised,	 a	 matter	 on	 which	 no	 opinion	 need	 be
expressed	at	this	stage.
Conclusion	and	order
[41]	In	the	circumstances,	I	am	satisfied	that	the	special
plea	was	correctly	dismissed	by	the	court	a	quo	and	the
appeal	must	fail	.	.	.
MPATI	DP,	ZULMAN,	VAN	HEERDEN	and	 JAFTA
JJA	concurred	in	the	judgment	of	FARLAM	JA.

Note
Chisholm	v	East	Rand	Proprietary	Mines	Ltd	1909	TH	297	was
the	first	South	African	case	in	which	the	nasciturus	fiction	was
applied	 in	 the	field	of	 the	 law	of	delict.	 In	Chisholm	 the	court
used	 the	 nasciturus	 fiction	 in	 the	 context	 of	 a	 dependant’s
action	 for	 damages	 for	 loss	 of	 support.	 In	 Pinchin	 v	 Santam
Insurance	Co	Ltd	1963	(2)	SA	254	(W)	the	court	extended	the
fiction	 to	 an	 action	 for	 pre-natal	 injuries.	 Most	 authors	 were
critical	of	the	extension	of	the	nasciturus	fiction	to	the	field	of
delict.	 They	 argued	 that	 the	 ordinary	 principles	 of	 the	 law	 of
delict	 would	 have	 given	 the	 child	 a	 delictual	 action	 anyway
(see,	 for	example,	Boezaart	Persons	20;	 Joubert	1963	THRHR
295;	 Lind	 1992	 SALJ	 441–443;	 Mukheibir	 2006	Obiter	 188;
Neethling	2006	THRHR	511;	Knobel	and	Kruger	2006	THRHR
517;	 Scott	 2006	 TSAR	 617).	 They	 pointed	 out	 that	 all	 the
elements	of	 a	delict	 need	not	be	present	 at	 the	 same	 time	and
that	 it	 therefore	 does	 not	 matter	 that	 the	 conduct	 and	 its
consequences	(that	is,	the	damage)	do	not	manifest	themselves
at	the	same	time.	Thus	the	requirements	of	conduct	and	damage
are	met	even	 if	 the	damage	 from	which	 the	child	 suffers	 after
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birth	 was	 caused	 by	 conduct	 that	 occurred	 before	 the	 child’s
birth.	 The	 fact	 that	 the	 damage	 to	 the	 child	 becomes	 evident
only	 after	 his	 or	 her	 birth	 makes	 no	 difference.	 See	 also
Christian	 League	 of	 Southern	 Africa	 v	 Rall	 1981	 (2)	 SA	 821
(O)	and	Friedman	v	Glicksman	1996	(1)	SA	1134	(W).
Some	authors,	such	as	Boberg	16	fn	11	and	Van	der	Vyver	and
Joubert	65,	however	argued	that	the	nasciturus	fiction	had	to	be
applied	in	order	to	give	the	child	an	action	for	pre-natal	injury.
One	 of	 the	 arguments	 of	 the	 advocates	 of	 application	 of	 the
nasciturus	fiction	was	that,	according	to	the	ordinary	principles
of	our	law,	an	unborn	child	does	not	have	legal	personality	and
therefore	has	no	rights	that	can	be	infringed	by	a	delict.	In	other
words,	if	the	ordinary	principles	of	our	law	were	to	be	applied,
the	 unborn	 child	 would	 not	 have	 rights	 which	 could	 be
infringed	by	the	commission	of	a	delict	if	the	unlawful	conduct
occurred	prior	to	his	or	her	birth,	because	at	that	time	he	or	she
was	not	a	 legal	subject.	 In	order	 to	afford	 the	unborn	child	an
action,	 his	 or	 her	 legal	 personality	 must	 accordingly	 be	 pre-
dated	to	before	his	or	her	actual	birth	so	that	he	or	she	has	legal
personality	 at	 the	 time	 of	 the	 conduct	 causing	 the	 damage.
Another	 argument	was	 that	 in	 the	 case	 of	 pre-natal	 injury	 the
conduct	 and	 the	 damage	 actually	 do	 occur	 at	 the	 same	 time,
namely	when	the	injury	is	inflicted,	because	the	injury	does	not
cause	 harm	 only	 once	 the	 child	 is	 born.	 The	 unborn	 child	 is
already	“irrevocably	harmed”	 and	 thus	 already	 starts	 suffering
damage	when	the	conduct	occurs	prior	to	his	or	her	birth;	after
birth	the	child	simply	continues	to	suffer	damage	(Boberg	16–
17	fn	11;	Keightley	reiterates	this	opinion	in	Van	Heerden	et	al
(eds.)	Boberg’s	Law	of	Persons	and	the	Family	36	fn	15).	When
the	 child	 started	 to	 suffer	 damage	 he	 or	 she	 was	 not	 a	 legal
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subject	and	therefore	the	nasciturus	fiction	has	to	be	applied	to
give	him	or	her	an	action	for	pre-natal	injury.
The	 Supreme	 Court	 of	 Appeal	 settled	 the	 dispute	 in	 Road
Accident	 Fund	 v	 Mtati	 by	 holding,	 quite	 correctly,	 that	 it	 is
unnecessary	 to	 use	 the	 nasciturus	 fiction	 to	 grant	 a	 child	 an
action	in	respect	of	pre-natal	injuries.
It	 should	 be	 noted	 that	 in	 Road	 Accident	 Fund	 v	 Mtati	 the
Supreme	Court	 of	Appeal	 referred	 to	 the	nasciturus	 rule	 as	 a
fiction.	Strictly	speaking,	the	nasciturus	fiction	differs	from	the
nasciturus	 rule.	 According	 to	 the	 nasciturus	 rule	 in	 the	 strict
sense,	the	nasciturus	is	regarded	as	a	legal	subject	from	the	date
of	 his	 or	 her	 conception	 whenever	 his	 or	 her	 interests	 are	 at
issue.	 This	 was	 clearly	 not	 the	 notion	 the	 Supreme	 Court	 of
Appeal	 had	 in	 mind.	 What	 it	 had	 in	 mind	 was	 actually	 the
nasciturus	 fiction.	 In	 terms	 of	 the	 nasciturus	 fiction,	 the
nasciturus	is	regarded	as	having	been	born	at	the	time	of	his	or
her	conception	whenever	a	situation	arises	where	it	would	have
been	 to	his	or	her	advantage	had	he	or	she	already	been	born,
but	 the	 child	 still	 only	 becomes	 a	 legal	 subject	 upon	 birth.	 In
other	words,	 the	nasciturus	 fiction	simply	deems	birth	 to	have
taken	 place	 at	 the	 time	 of	 conception	 when	 this	 is	 to	 the
advantage	of	the	nasciturus.	By	saying	that	the	nasciturus	rule
operates	by	way	of	a	fiction	the	same	result	is	achieved	because
the	nasciturus	 is	still	deemed	 to	have	been	born	at	 the	 time	of
his	 or	 her	 conception.	 Unlike	 the	 true	 nasciturus	 rule,	 this
version	 of	 the	 nasciturus	 rule	 does	 not	 antedate	 legal
personality	to	the	time	of	conception.
I	 support	 the	 nasciturus	 fiction	 and	 submit	 that,	 to	 avoid
confusion,	the	term	“nasciturus	rule”	should	be	reserved	for	the
view	that	our	law	recognises	an	exception	to	the	rule	that	legal
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personality	 begins	 at	 birth,	 and	 that	 the	 term	 “nasciturus
fiction”	 should	 be	 reserved	 for	 the	 view	 that	 legal	 personality
always	 begins	 at	 birth	 and	 that	when	 the	nasciturus’	 interests
are	protected	it	is	the	child’s	birth	that	is	fictionally	antedated.

Aantekening
Chisholm	v	East	Rand	Proprietary	Mines	Ltd	1909	TH	297	was
die	eerste	Suid-Afrikaanse	saak	waarin	die	nasciturus-fiksie	op
die	gebied	van	die	deliktereg	 toegepas	 is.	 In	Chisholm	 het	 die
hof	 die	 nasciturus-fiksie	 aangewend	 in	 die	 konteks	 van	 die
aksie	om	skadevergoeding	vir	verlies	aan	onderhoud.	In	Pinchin
v	Santam	Insurance	Co	Ltd	1963	(2)	SA	254	(W)	het	die	hof	die
fiksie	uitgebrei	na	’n	aksie	vir	voorgeboortelike	beserings.	Die
meeste	skrywers	het	die	uitbreiding	van	die	nasciturus-fiksie	na
die	deliktereg	gekritiseer.	Hulle	het	 aangevoer	dat	die	gewone
beginsels	van	die	deliktereg	 in	elk	geval	 ’n	aksie	aan	die	kind
sou	 toestaan	 (sien	 byvoorbeeld	 Boezaart	 Personereg	 21–22;
Joubert	 1963	 THRHR	 295;	 Lind	 1992	 SALJ	 441–443;
Mukheibir	 2006	 Obiter	 188;	 Neethling	 2006	 THRHR	 511;
Knobel	 en	Kruger	 2006	THRHR	517;	 Scott	 2006	TSAR	 617).
Hulle	het	daarop	gewys	dat	al	die	elemente	van	’n	delik	nie	op
dieselfde	 tydstip	 aanwesig	 hoef	 te	wees	 nie	 en	 dat	 dit	 dus	 nie
saak	maak	dat	die	gedrag	en	die	gevolge	daarvan	(naamlik	die
skade)	 nie	 tegelykertyd	 blyk	 nie.	 Daar	 word	 dus	 aan	 die
vereistes	 van	 ’n	 handeling	 en	 skade	 voldoen	 selfs	 indien	 die
kind	 se	 skade	 veroorsaak	 is	 deur	 die	 handeling	 van	 die
delikspleger	 voor	 die	 kind	 se	 geboorte.	Die	 feit	 dat	 die	 skade
eers	na	die	kind	se	geboorte	blyk,	maak	geen	verskil	nie.	Sien
ook	Christian	 League	 of	 Southern	 Africa	 v	 Rall	 1981	 (2)	 SA
821	(O)	en	Friedman	v	Glicksman	1996	(1)	SA	1134	(W).
Sommige	skrywers,	soos	Boberg	16	vn	11	en	Van	der	Vyver	en
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Joubert	65	redeneer	egter	dat	die	nasciturus-fiksie	wel	toegepas
moet	 word	 om	 ’n	 aksie	 vir	 voorgeboortelike	 beserings	 te
verleen.	 Een	 van	 die	 argumente	 van	 die	 voorstanders	 van	 die
toepassing	 van	 die	 nasciturus-fiksie	 is	 dat	 ’n	 ongebore	 kind
ingevolge	 die	 gewone	 beginsels	 van	 ons	 reg	 nie
regsubjektiwiteit	 het	 nie	 en	 dus	 geen	 regte	 het	 waarop	 ’n
persoon	 se	 delik	 inbreuk	 kan	 maak	 nie.	 Met	 ander	 woorde,
indien	die	gewone	beginsels	van	ons	reg	toegepas	word,	het	die
ongebore	kind	geen	regte	wat	deur	 ’n	delik	geskend	kan	word
indien	 die	 onregmatige	 optrede	 voor	 sy	 of	 haar	 geboorte
plaasvind	 nie	 want	 die	 kind	 is	 op	 daardie	 tydstip	 nie	 ’n
regsubjek	 nie.	 Ten	 einde	 ’n	 aksie	 aan	 die	 ongebore	 kind	 te
verleen,	moet	sy	of	haar	regsubjektiwiteit	dus	vervroeg	word	tot
voor	 sy	 of	 haar	 werklike	 geboorte	 sodat	 hy	 of	 sy
regsubjektiwiteit	 kan	 hê	wanneer	 die	 handeling	wat	 die	 skade
veroorsaak,	plaasvind.	 ’n	Ander	argument	 is	dat	die	handeling
en	skade	in	die	geval	van	voorgeboortelike	beserings	inderdaad
terselfdertyd	plaasvind,	naamlik	wanneer	die	besering	opgedoen
word,	aangesien	die	besering	nie	eers	nadat	die	kind	gebore	is,
skade	veroorsaak	nie.	Die	ongebore	kind	is	alreeds	“irrevocably
harmed”	 en	 begin	 dus	 reeds	 skade	 ly	 wanneer	 die	 handeling
voor	sy	of	haar	geboorte	plaasvind;	na	die	kind	se	geboorte	hou
hy	 of	 sy	 bloot	 aan	 om	 skade	 te	 ly	 (Boberg	 16–17	 vn	 11;
Keightley	 herhaal	 hierdie	 siening	 in	 Van	 Heerden	 ea	 (reds.)
Boberg’s	 Law	 of	 Persons	 and	 the	 Family	 36	 vn	 15).	 Toe	 die
kind	begin	het	om	skade	te	ly,	was	hy	of	sy	nie	’n	regsubjek	nie
en	 daarom	 moet	 die	 nasciturus-fiksie	 toegepas	 word	 om	 aan
hom	of	haar	’n	aksie	vir	voorgeboortelike	beserings	te	gee.
Die	Hoogste	Hof	van	Appèl	het	in	Road	Accident	Fund	v	Mtati
die	 dispuut	 opgelos	 deur	 heeltemal	 tereg	 te	 beslis	 dat	 dit
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onnodig	is	om	die	nasciturus-fiksie	te	gebruik	ten	einde	’n	aksie
vir	voorgeboortelike	beserings	aan	’n	kind	te	verleen.
In	Road	Accident	Fund	v	Mtati	het	die	Hoogste	Hof	van	Appèl
die	nasciturus-reël	 ’n	 fiksie	 genoem.	 Streng	 gesproke	 verskil
die	 nasciturus-fiksie	 van	 die	 nasciturus-reël.	 Volgens	 die
nasciturus-reël	 in	 die	 eng	 sin	 word	 die	 nasciturus	 vanaf
konsepsie	 as	 ’n	 regsubjek	 beskou	wanneer	 sy	 of	 haar	 belange
op	die	spel	kom.	Dit	was	duidelik	nie	wat	die	Hoogste	Hof	van
Appèl	 in	 gedagte	 gehad	 het	 nie.	 Wat	 die	 Hoogste	 Hof	 van
Appèl	 in	 gedagte	 gehad	 het	 was	 eintlik	 die	 nasciturus-fiksie.
Volgens	die	nasciturus-fiksie	word	daar	geag	dat	die	nasciturus
reeds	 by	 konsepsie	 gebore	 was	 wanneer	 dit	 tot	 sy	 of	 haar
voordeel	 is,	 maar	 die	 kind	 verkry	 steeds	 eers	 by	 sy	 of	 haar
geboorte	 regsubjektiwiteit.	Met	 ander	 woorde,	 die	 nasciturus-
fiksie	 ag	 bloot	 dat	 die	 geboorte	 reeds	 by	 verwekking
plaasgevind	het	indien	dit	tot	die	voordeel	van	die	nasciturus	is.
Dieselfde	 resultaat	 word	 bewerkstellig	 deur	 te	 sê	 dat	 die
nasciturus-reël	 by	 wyse	 van	 ’n	 fiksie	 funksioneer,	 want	 die
nasciturus	word	 steeds	 geag	 by	 verwekking	 gebore	 te	 gewees
het.	 Anders	 as	 die	 ware	 nasciturus-reël,	 vervroeg	 hierdie
weergawe	van	die	nasciturus-reël	nie	regspersoonlikheid	tot	by
verwekking	nie.
Ek	ondersteun	die	nasciturus-fiksie	 en	 doen	 aan	 die	 hand	 dat,
ten	einde	verwarring	uit	 te	skakel,	die	begrip	“nasciturus-reël”
beperk	moet	word	 tot	 die	 siening	 dat	 ons	 reg	 ’n	 uitsondering
erken	op	die	 reël	dat	 regspersoonlikheid	by	geboorte	ontstaan,
en	dat	die	begrip	“nasciturus-fiksie”	beperk	moet	word	 tot	die
siening	dat	regspersoonlikheid	altyd	by	geboorte	ontstaan	en	dat
dit	 die	 kind	 se	 geboorte	 is	 wat	 fiktief	 vervroeg	 word	 in	 die
gevalle	waar	die	nasciturus	se	belange	beskerm	word.
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Termination	of	pregnancy Beëindiging	van	swangerskap
	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.

[3]	CHRISTIAN	LAWYERS	ASSOCIATION	OF	SOUTH
AFRICA	V	THE	MINISTER	OF	HEALTH

1998	(11)	BCLR	1434	(T),	1998	(4)	SA	1113	(T)

The	constitutionality	of	termination	of	pregnancy
The	 plaintiffs	 sought	 an	 order	 declaring	 the	 Choice	 on
Termination	of	Pregnancy	Act	92	of	1996	to	be	unconstitutional
and	striking	it	down	in	its	entirety.	They	argued,	inter	alia,	that
human	 life	 starts	 at	 conception	 and	 that,	 as	 termination	 of
pregnancy	 terminates	 human	 life,	 it	 violates	 section	 11	 of	 the
Constitution	 of	 the	 Republic	 of	 South	 Africa,	 1996,	 which
affords	 everyone	 the	 right	 to	 life.	 The	 defendants	 noted	 an
exception	 to	 the	 plaintiffs’	 summons	 on	 the	 ground	 that	 the
particulars	of	claim	disclosed	no	cause	of	action.	They	argued
that	a	 foetus	 is	not	a	bearer	of	 rights	 in	 terms	of	section	11	of
the	Constitution,	that	section	11	in	any	event	does	not	preclude
termination	 of	 pregnancy	 in	 the	 circumstances	 and	 manner
envisaged	by	the	Choice	on	Termination	of	Pregnancy	Act,	and
that	 a	 woman’s	 right	 to	 choose	 to	 have	 her	 pregnancy
terminated	 in	 the	 circumstances	 and	 manner	 contemplated	 by
the	Act	was	protected	by	sections	9–12,	14,	15(1)	and	27(1)(a)
of	 the	 Constitution	 (that	 is,	 the	 rights	 to	 equality,	 human
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dignity,	 life,	 freedom	 and	 security	 of	 the	 person,	 privacy,
freedom	 of	 conscience,	 religion,	 thought,	 belief	 and	 opinion,
and	access	to	health	care	services,	including	reproductive	health
care).	The	court	concluded	that	 the	particulars	of	claim	indeed
failed	 to	 make	 out	 a	 cause	 of	 action.	 The	 exception	 was
accordingly	upheld.

Die	grondwetlikheid	van	beëindiging	van	swangerskap
Die	 eisers	 het	 die	 hof	 genader	 om	 ’n	 bevel	 wat	 die	 Wet	 op
Keuse	 oor	 die	 Beëindiging	 van	 Swangerskap	 92	 van	 1996
ongrondwetlik	verklaar	en	 in	 sy	geheel	 skrap.	Hulle	het	onder
andere	 aangevoer	 dat	menslike	 lewe	by	konsepsie	 ontstaan	 en
dat,	 aangesien	 beëindiging	 van	 swangerskap	 menslike	 lewe
beëindig,	 dit	 bots	 met	 artikel	 11	 van	 die	 Grondwet	 van	 die
Republiek	 van	 Suid-Afrika,	 1996	 wat	 die	 reg	 op	 lewe	 aan
elkeen	 verleen.	 Die	 verweerders	 het	 eksepsie	 aangeteken	 teen
die	 eisers	 se	 dagvaarding	 op	 grond	 daarvan	 dat	 die
besonderhede	 van	 vordering	 geen	 eisoorsaak	 openbaar	 nie.
Hulle	het	beweer	dat	’n	fetus	nie	die	draer	van	regte	ingevolge
artikel	 11	van	die	Grondwet	 is	 nie,	 dat	 artikel	 11	 in	 elk	geval
nie	 die	 beëindiging	 van	 swangerskap	 uitsluit	 in	 die
omstandighede	en	op	die	wyse	waarvoor	die	Wet	op	Keuse	oor
die	Beëindiging	van	Swangerskap	voorsiening	maak	nie,	en	dat
’n	 vrou	 se	 reg	 om	 te	 kies	 om	 haar	 swangerskap	 in	 die
omstandighede	 en	 op	 die	 wyse	 waarvoor	 die	 wet	 voorsiening
maak,	te	beëindig	deur	artikels	9–12,	14,	15(1)	en	27(1)(a)	van
die	 Grondwet	 (dit	 wil	 sê,	 die	 reg	 op	 gelykheid,
menswaardigheid,	 lewe,	vryheid	en	sekerheid	van	die	persoon,
privaatheid,	 vryheid	 van	 gewete,	 godsdiens,	 denke,	 oortuiging
en	mening	en	 toegang	 tot	gesondheidsorgdienste,	met	 inbegrip
van	reproduktiewe	gesondheidsorg)	beskerm	word.	Die	hof	het
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tot	 die	 gevolgtrekking	 gekom	 dat	 die	 besonderhede	 van
vordering	 inderdaad	 geen	 eisoorsaak	 openbaar	 nie	 en	 die
eksepsie	is	gevolglik	gehandhaaf.

McCREATH	 J:	 [1438]	 The	 plaintiffs’	 cause	 of	 action,
founded,	as	it	is,	solely	on	section	11	of	the	Constitution
is	.	.	.	dependent	for	its	validity	on	the	question	whether
“everyone”	or	“every	person”	applies	to	an	unborn	child
“from	 the	 moment	 of	 the	 child’s	 conception”.	 The
answer	hereto	does	not	depend	on	medical	or	scientific
evidence	 as	 to	 when	 the	 life	 of	 a	 human	 being
commences	 and	 the	 subsequent	 development	 of	 the
foetus	up	 to	date	of	birth.	Nor	 is	 it	 the	 function	of	 this
Court	 to	 decide	 the	 issue	 on	 religious	 or	 philosophical
grounds.	The	 issue	 is	 a	 legal	 one	 to	 be	 decided	on	 the
proper	legal	interpretation	to	be	given	to	section	11	.	.	.
[1440]	I	turn	to	consider	the	question	whether	the	word
“everyone”	in	section	11	includes	the	unborn	child.	It	is
desirable	 that	 some	 consideration	 be	 given	 to	 the
common	 law	 status	 of	 the	 foetus.	 A	 word	 of	 caution
should	 perhaps	 first	 be	 sounded.	 In	 the	 particulars	 of
claim	 the	 plaintiffs	 allege	 that	 the	 foetus	 qualifies	 for
protection	under	section	11	because	“the	life	of	a	human
being	starts	at	conception”	and	by	implication	therefore
that	 human	 beings	 are	 from	 conception	 a	 person	 as
envisaged	 by	 the	 said	 section.	 This	 is	 a	 non	 sequitur
[that	is,	something	which	does	not	follow	logically].	As
pointed	 [1441]	 out	 by	 Professor	 Glanville	Williams	 in
an	 article	 entitled	 The	 Foetus	 and	 the	 Right	 to	 Life
(1994)	 33	 Cambridge	 Law	 Journal	 71	 at	 78	 “the
question	 is	 not	 whether	 the	 conceptus	 is	 human	 but
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whether	it	should	be	given	the	same	legal	protection	as
you	and	me”.
In	Van	Heerden	and	Another	v	Joubert	NO	and	Others
1994	 (4)	 SA	 793	 (A)	 the	 Appellate	 Division	 of	 the
Supreme	 Court	 (as	 it	 then	 was)	 considered	 various
dictionary	meanings	of	the	word	“person”	(inter	alia	“an
individual	human	being”)	and	concluded	(at	796F)	 that
there	is	no	suggestion	in	any	of	these	meanings	that	the
word	 “person”	 can	 also	 connote	 a	 still-born	 child,	 an
unborn	 child,	 a	 viable	 unborn	 child,	 an	 unborn	 human
being	or	a	living	foetus.	The	court	went	on,	however,	(at
797H–798B)	 to	 point	 out	 that	 there	 are	 a	 growing
number	of	jurists	who	hold	the	view	that	the	application
of	 the	 nasciturus	 pro	 iam	 nato	 habetur	 quotiens	 de
commodo	eius	agitur	rule	of	the	Roman	law	amounts	to
predating	the	legal	subjectivity	of	the	foetus	.	.	.
The	status	of	the	foetus	under	our	common	law	was	left
open	 in	 Van	 Heerden’s	 case	 (supra).	 The	 Appellate
Division	decided	that,	even	if	it	is	to	be	assumed	that	a
stage	has	been	reached	in	our	legal	development	where
the	 law	 recognises	 the	 foetus	 as	 a	 legal	 persona,	 the
legislature	 had	 no	 such	 legal	persona	 in	mind	when	 it
used	 the	 word	 “person”	 in	 the	 legislation	 there	 under
consideration,	namely	the	Inquests	Act	58	of	1959.
There	 are	 South	 African	 decisions	 denying	 the	 foetus
legal	 personality	 –	 see	 Christian	 League	 of	 Southern
Africa	v	Rall	1981	(2)	SA	821	(O)	829	in	fin;	Friedman
v	Glicksman	1996	(1)	SA	1134	(W)	1140G.
It	is	not	necessary	for	me	to	make	any	firm	decision	as
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to	whether	an	unborn	child	is	a	legal	persona	under	 the
common	 law.	 What	 is	 important	 for	 purposes	 of
interpreting	section	11	of	the	Constitution	is	that,	at	best
for	 the	 plaintiffs,	 the	 status	 of	 the	 foetus	 under	 the
common	law	may,	as	at	present,	be	somewhat	uncertain.
I	 proceed	 to	 a	 consideration	 of	 the	 provisions	 of	 the
Constitution	 itself.	 There	 is	 no	 express	 provision
affording	 the	 foetus	 (or	 embryo)	 legal	 personality	 or
protection.	It	is	improbable,	in	my	view,	that	the	drafters
of	 the	 Constitution	 would	 not	 have	 made	 express
provision	therefor	had	it	 intended	to	enshrine	the	rights
of	the	unborn	child	in	the	bill	of	rights,	in	order	to	cure
any	uncertainty	 in	 the	 common-law	and	 in	 the	 light	 of
case-law	denying	the	foetus	legal	personality.	One	of	the
requirements	 of	 the	 protection	 afforded	 by	 the
nasciturus	rule	is	that	the	foetus	be	born	alive.	There	is
no	 provision	 in	 the	 Constitution	 to	 protect	 the	 foetus
pending	the	fulfilment	of	that	condition.	The	matter	goes
further	 than	 that.	 Section	 12(2)	 provides	 that	 everyone
has	the	right	to	make	decisions	concerning	reproduction
and	to	security	in	and	control	over	their	body.	Nowhere
is	a	woman’s	rights	in	this	respect	qualified	in	terms	of
the	 Constitution	 [1442]	 in	 order	 to	 protect	 the	 foetus.
This	 does	 not,	 of	 course,	 mean	 that	 the	 State	 is
prohibited	 from	 enacting	 legislation	 to	 restrict	 and/or
regulate	 abortion.	The	State	may	 invoke	 section	36	 for
that	 purpose	 “to	 the	 extent	 that	 the	 limitation	 is
reasonable	 and	 justifiable	 in	 an	 open	 and	 democratic
society	based	on	human	dignity,	equality	and	freedom”
and	 taking	 into	 account	 all	 relevant	 factors,	 including
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those	specified	in	the	section.
Had	 the	 drafters	 of	 the	 Constitution	 wished	 to	 protect
the	 foetus	 in	 the	 bill	 of	 rights	 at	 all,	 one	 would	 have
expected	 this	 to	 have	 been	 done	 in	 section	 28,	 which
specifically	protects	the	rights	of	the	child.	The	right	of
every	 child	 to	 family	 or	 parental	 care	 [s	 28(1)(b)],	 to
basic	 nutrition,	 health	 care	 and	 social	 services	 [s	 28(1)
(c)],	 to	 protection	 against	maltreatment,	 neglect,	 abuse
or	degradation	[s	28(1)(d)],	and	to	legal	representation	[s
28(1)(h)],	as	well	as	the	provision	in	subsection	(2)	that
a	 child’s	 best	 interests	 are	 of	 paramount	 importance	 in
every	 matter	 concerning	 the	 child,	 would	 have	 been
particularly	 apposite	 to	 protect	 the	 foetus	 as	 well.	 Yet
there	are	clear	indications	that	the	safeguards	in	section
28	 do	 not	 extend	 to	 protect	 the	 foetus.	 A	 “child”	 for
purposes	of	the	section	is	defined	in	subsection	(3)	as	a
person	under	the	age	of	eighteen	years.	Age	commences
at	birth.	The	protection	afforded	by	subsections	(1)(f)(i)
and	(1)(g)(ii)	is	dependent	on	the	“child’s	age”.	A	foetus
is	 not	 a	 “child”	 of	 any	 “age”.	 The	 rights	 afforded	 by
section	 28(1)	 are	 in	 respect	 of	 “every	 child”	 –	 ie	 all
children.	Yet	 certain	 of	 the	 rights	 could	 not	 have	 been
intended	 to	 protect	 a	 foetus;	 paragraph	 (f	 )	 relates	 to
work,	 paragraph	 (g)	 to	 detention	 and	 (i)	 to	 armed
conflict.	The	protection	afforded	in	the	other	paragraphs
of	 subsection	 (1)	 must	 accordingly	 also	 exclude	 the
foetus.
If	section	28	of	the	Constitution,	the	section	specifically
designed	 to	 protect	 the	 rights	 of	 the	 child,	 does	 not
include	the	foetus	within	the	ambit	of	its	protection	then
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it	can	hardly	be	said	that	the	other	provisions	of	the	bill
of	 rights,	 including	section	11,	were	 intended	 to	do	so.
This	conclusion	finds	further	support	 in	 the	fact	 that	 in
all	the	provisions	of	the	bill	of	rights,	other	than	those	in
which	a	specific	class	of	person	is	singled	out	for	special
protection,	 the	 rights	 are	 conferred	 on	 “everyone”.	Yet
in	 many	 instances	 it	 is	 clear	 that	 the	 term	 “everyone”
could	 not	 have	 been	 intended	 to	 include	 the	 foetus
within	the	scope	of	its	protection.	Thus,	the	right	not	to
be	deprived	of	one’s	 freedom	(section	12(1)(a)),	not	 to
be	 detained	 without	 trial	 (section	 12(1)(b)),	 to	 make
decisions	concerning	reproduction	and	to	security	in	and
control	 over	 one’s	 body	 (section	 12(2)(b)),	 not	 to	 be
subjected	to	slavery,	servitude	or	forced	labour	(section
13),	 rights	 relating	 to	 privacy	 and	 freedom	 of
conscience,	 religion,	 thought,	 belief,	 opinion,
expression,	 assembly,	 association	 and	 movement	 (vide
sections	14,	15(1),	16(1),	17,	18	and	21)	and	other	rights
in	regard	 to	 language,	cultural	 life,	arrest	and	detention
(sections	30	and	35)	are	all	afforded	to	“everyone”	and
clearly	do	not	include	a	foetus.	To	include	the	foetus	in
the	meaning	of	that	term	in	section	11	would	ascribe	to
it	 a	 meaning	 different	 from	 that	 which	 it	 bears
everywhere	 else	 in	 the	 bill	 of	 rights.	 That,	 in	 my
judgment,	is	clearly	untenable.
Moreover,	 if	 section	 11	 were	 to	 be	 interpreted	 as
affording	constitutional	protection	to	the	life	of	a	foetus,
far-reaching	and	anomalous	consequences	would	ensue.
The	 life	of	 the	 foetus	would	enjoy	 the	 same	protection
as	that	of	the	mother.	Abortion	would	be	constitutionally
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prohibited	even	though	the	[1443]	pregnancy	constitutes
a	 serious	 threat	 to	 life	 of	 the	 mother.	 The	 prohibition
would	apply	even	if	the	pregnancy	resulted	from	rape	or
incest,	or	 if	 there	were	a	 likelihood	 that	 the	child	 to	be
born	 would	 suffer	 from	 severe	 physical	 or	 mental
abnormality.	 Abortion	 in	 these	 circumstances	 has,
subject	to	certain	controls,	been	permissible	since	1975,
when	the	Abortion	and	Sterilisation	Act	2	of	1975	came
into	 operation.	 If	 the	 plaintiffs’	 contentions	 are	 correct
then	the	termination	of	a	woman’s	pregnancy	would	no
longer	 constitute	 the	 crime	 of	 abortion,	 but	 that	 of
murder.	 In	 my	 view,	 the	 drafters	 of	 the	 Constitution
could	 not	 have	 contemplated	 such	 far-reaching	 results
without	 expressing	 themselves	 in	 no	 uncertain	 terms.
For	 the	 above	 reasons,	 and	 whatever	 the	 status	 of	 the
foetus	may	 be	 under	 the	 common	 law,	 I	 consider	 that
under	the	Constitution	the	foetus	is	not	a	legal	persona.
Counsel	 for	 the	 fourth	 and	 fifth	 defendants	 have	 also
emphasised	 the	 fact	 that	 the	 Constitution	 is	 “primarily
and	 emphatically”	 an	 egalitarian	 Constitution	 (per
KRIEGLER	 J	 in	President	 of	 the	 RSA	 and	 Another	 v
Hugo	1997	(4)	SA	1	(CC)	paragraph	401)	and	argue	that
the	transformation	of	our	society	along	egalitarian	lines
involves	 the	 eradication	 of	 systematic	 forms	 of
domination	 and	 disadvantage	 based	 on	 race,	 gender,
class	and	other	grounds	of	inequality	(see	Albertyn	and
Goldblatt	 Facing	 the	 Challenge	 of	 Transformation:
Difficulties	 in	 the	 Development	 of	 an	 Indigenous
Jurisprudence	of	Equality	 [1998	SAJHR	 248]).	 I	 agree
that	proper	regard	must	be	had	to	the	rights	of	women	as
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enshrined	 in	 section	 9	 of	 the	Constitution	 (the	 right	 to
equality,	which	includes	the	full	and	actual	enjoyment	of
all	rights	and	freedoms	and	the	protection	that	the	State
may	not	unfairly	discriminate	against	anyone	 inter	alia
on	the	grounds	of	sex),	section	12	(the	right	to	freedom
and	security	of	the	person,	including	inter	alia	the	right
to	make	decisions	concerning	reproduction	and	the	right
to	security	and	control	over	their	body)	and	the	rights	in
respect	of	human	dignity	(section	10),	 life	(section	11),
privacy	 (section	 14),	 religion,	 belief	 and	 opinion
(section	15)	and	health	care	(section	27),	to	which	I	have
already	referred	within	another	context.	I	agree	also	that
to	 afford	 the	 foetus	 the	 status	 of	 a	 legal	 persona	may
impinge,	to	a	greater	or	lesser	extent,	on	these	rights	.	.	.
[1446]	 I	 have	 accordingly	 come	 to	 the	 conclusion	 that
the	 particulars	 of	 claim	 [fail]	 to	 make	 out	 a	 cause	 of
action	and	the	exception	must	succeed.

Note
It	 is	 submitted	 that	 the	 outcome	 of	 the	 case	 is	 correct.
(McCREATH	 J’s	 approach	 and	 reasoning	 may,	 however,	 not
have	been	correct	in	all	respects:	see,	for	example,	Naudé	1999
SAJHR	 541.)	The	 law	grants	 rights	 and	 obligations	 (including
constitutional	 rights	 and	obligations)	 only	 to	 legal	 subjects.	 In
the	 absence	 of	 a	 clear	 provision	 elevating	 the	 unborn	 child’s
status	to	that	of	a	legal	subject,	the	Constitution	cannot	be	said
to	 have	 conferred	 any	 rights	 on	 unborn	 children.	 (See	 also
Sinclair	assisted	by	Heaton	96	who	made	the	point	in	relation	to
the	Constitution	of	the	Republic	of	South	Africa	200	of	1993.	It
applies	 equally	 to	 the	 Constitution	 of	 the	 Republic	 of	 South
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Africa,	 1996.)	 An	 allegation	 that	 human	 life	 begins	 at
conception	 is	 an	 insufficient	 basis	 on	 which	 to	 found	 the
argument	that	a	foetus	has	a	right	to	life,	as	“human	life”	is	not
the	determinant	in	respect	of	legal	personality.
In	 the	 case	 under	 discussion	 McCREATH	 J	 referred	 to	 the
nasciturus	rule.	On	 the	distinction	between	 the	nasciturus	 rule
and	the	nasciturus	fiction	see	Road	Accident	Fund	v	Mtati	[2].

Aantekening
Daar	 word	 aan	 die	 hand	 gedoen	 dat	 die	 resultaat	 van	 hierdie
beslissing	 korrek	 is.	 (McCREATH	 R	 se	 benadering	 en
redenasie	mag	 egter	 nie	 in	 alle	 opsigte	 suiwer	 wees	 nie:	 sien
byvvoorbeeld	Naudé	 1999	SAJHR	 541.)	Die	 reg	 ken	 regte	 en
verpligtinge	 (grondwetlike	 regte	 en	 verpligtinge	 ingesluit)	 net
aan	 regsubjekte	 toe.	 In	 die	 afwesigheid	 van	 ’n	 duidelike
bepaling	 in	 die	 Grondwet	 wat	 die	 ongebore	 kind	 tot	 ’n
regsubjek	 verhef,	 kan	 nie	 gesê	 word	 dat	 die	 Grondwet	 enige
regte	 aan	 ongebore	 kinders	 toeken	 nie.	 (Sien	 ook	 Sinclair
bygestaan	deur	Heaton	96	wat	hierdie	argument	in	verband	met
die	Grondwet	van	die	Republiek	van	Suid-Afrika	200	van	1993
geopper	het.	Dit	is	eweseer	van	toepassing	op	die	Grondwet	van
die	Republiek	van	Suid-Afrika,	1996.)	’n	Bewering	dat	lewe	by
konsepsie	begin,	is	onvoldoende	om	as	grondslag	te	dien	vir	die
argument	dat	die	fetus	’n	reg	op	lewe	het	aangesien	“lewe”	nie
die	 bepalende	 faktor	 met	 betrekking	 tot	 regspersoonlikheid	 is
nie.
In	 die	 saak	 onder	 bespreking	 het	 McCREATH	 R	 na	 die
nasciturus-reël	 verwys.	 Oor	 die	 onderskeid	 tussen	 die
nasciturus-reël	 en	 die	 nasciturus-fiksie	 sien	 Road	 Accident
Fund	v	Mtati	[2].
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[4]	CHRISTIAN	LAWYERS’	ASSOCIATION	V
MINISTER	OF	HEALTH

2004	(10)	BCLR	1086	(T)	
(also	reported	as	Christian	Lawyers	Association	of	South	Africa
v	The	Minister	of	Health	(Reproductive	Health	Alliance	as

Amicus	Curiae)	2005	(1)	SA	509	(T))

The	constitutionality	of	termination	of	a	minor’s	pregnancy
The	 plaintiff	 challenged	 the	 constitutionality	 of	 the	 provisions
in	 section	 5(2)	 and	 (3)	 of	 the	 Choice	 on	 Termination	 of
Pregnancy	 Act	 92	 of	 1996	 that	 allow	 a	 pregnant	 minor	 of
whatever	 age	 independently	 to	 consent	 to	 termination	 of	 her
pregnancy.	 The	 plaintiff	 sought	 a	 declaratory	 order	 striking
down	 the	 relevant	 provisions,	 read	 with	 the	 definition	 of
“woman”	 in	 section	 1	 of	 the	Act.	 The	 plaintiff	 alleged	 that	 a
woman	below	18	years	of	age	 is	 incapable	of	giving	informed
consent	 as	 required	 by	 the	 Act,	 and	 that	 she	 has	 to	 have	 the
assistance	 of	 her	 parent	 or	 guardian	 when	 she	 decides	 to
terminate	 her	 pregnancy.	 The	 plaintiff	 further	 alleged	 that
allowing	a	pregnant	minor	independently	to	decide	to	have	her
pregnancy	 terminated	 violates	 various	 of	 her	 constitutional
rights,	 including	 her	 rights	 to	 family	 or	 parental	 care,	 to	 be
protected	from	maltreatment,	neglect,	abuse	or	degradation,	and
to	 equality	 before	 the	 law	 and	 equal	 protection	 and	 benefit	 of
the	 law	 (that	 is,	 sections	 28(1)(b)	 and	 (d),	 and	 9(1)	 of	 the
Constitution	of	 the	Republic	of	South	Africa,	1996),	 and	does
not	 render	 her	 best	 interests	 of	 paramount	 importance	 as	 is
required	 by	 section	 28(2)	 of	 the	 Constitution.	 The	 defendant
raised	 the	exception	 that	 the	plaintiff’s	particulars	of	 claim	do
not	disclose	a	cause	of	action.	The	court	upheld	the	exception.
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Die	grondwetlikheid	van	die	beëindiging	van	’n
minderjarige	se	swangerskap

Die	eiser	het	die	grondwetlikheid	van	die	bepalings	van	artikel
5(2)	 en	 (3)	 van	 die	 Wet	 op	 Keuse	 oor	 die	 Beëindiging	 van
Swangerskap	 92	 van	 1996	 wat	 ’n	 swanger	 minderjarige	 van
enige	ouderdom	magtig	om	onafhanklik	toestemming	te	verleen
tot	 die	 beëindiging	 van	 haar	 swangerskap	 aangeval.	 Die	 eiser
het	 ’n	 verklarende	 bevel	 gevra	 wat	 die	 tersaaklike
wetsbepalings,	 saam	met	 die	 definisie	 van	 “vrou”	 in	 artikel	 1
van	 die	 wet	 gelees,	 skrap.	 Die	 eiser	 het	 beweer	 dat	 ’n	 vrou
onder	18	 jaar	nie	 in	staat	 is	om	die	 ingeligte	 toestemming	wat
deur	 die	 wet	 vereis	 word,	 te	 verleen	 nie	 en	 dat	 sy	 deur	 haar
ouers	 of	 voog	 bygestaan	moet	word	wanneer	 sy	 besluit	 of	 sy
haar	swangerskap	wil	beëindig.	Die	eiser	het	ook	aangevoer	dat
indien	’n	swanger	minderjarige	toegelaat	word	om	onafhanklik
te	besluit	of	sy	haar	swangerskap	wil	beëindig,	dit	neerkom	op
’n	skending	van	verskeie	van	haar	grondwetlike	regte,	haar	reg
op	gesins-	of	ouerlike	sorg	en	haar	 reg	om	teen	mishandeling,
verwaarlosing,	 misbruik	 of	 vernedering	 beskerm	 te	 word
ingesluit	(dit	wil	sê,	artikel	28(1)(b)	and	(d)	van	die	Grondwet
van	die	Republiek	van	Suid-Afrika,	1996),	dit	nie	voldoen	aan
die	waarborg	van	gelykheid	voor	die	reg	en	gelyke	beskerming
en	 voordeel	 van	 die	 reg	 nie	 (dit	 wil	 sê,	 artikel	 9(1)	 van	 die
Grondwet),	en	ook	nie	haar	beste	belang	van	deurslaggewende
belang	 maak	 soos	 wat	 artikel	 28(2)	 van	 die	 Grondwet	 vereis
nie.	Die	verweerder	het	die	eksepsie	opgewerp	dat	die	eiser	se
besonderhede	van	vordering	geen	eisoorsaak	openbaar	nie.	Die
hof	het	die	eksepsie	gehandhaaf.

MOJAPELO	 J:	 [1089]	 In	 the	 particulars	 of	 claim	 the
plaintiff	makes	a	number	of	allegations	 .	 .	 .	about	 inter
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“19.

20.
20.1

20.2

alia	 the	 effect	 of	 the	 termination	 of	 pregnancy	 on	 a
[1090]	 girl,	 the	 vulnerability	 of	 the	 girl	 when	 making
such	 decisions,	 certain	 changes	 in	 the	 developmental
stages	 of	 a	 girl	 and	 characteristics	 of	 such	 changes.	 In
paragraphs	 19	 to	 20	 the	 plaintiff	 makes	 the	 following
allegations	which	are	critical	for	its	claim–

Given	paragraphs	16	to	18	above,	a	girl	is	not
in	 a	 position	 to	 make	 an	 informed	 decision
about	 whether	 or	 not	 to	 have	 an	 abortion
which	 serves	 her	 best	 interests	 without	 the
assistance	 and/or	 guidance	 of	 her
parents/guardian	and/or	counsellor.
Given	paragraphs	l6	to	18	above,	a	girl:

is	unable	fully	to	appreciate	the	need	for
and	value	of	parental	 care	 and	 support,
and	 the	assistance	and/or	guidance	of	a
counsellor;
is	 not	 capable	 of	 giving	 consent	 as
required	in	section	5(1)	of	the	Act.”	.	.	.

The	essence	 .	 .	 .	 is	 that	 the	provisions	under	attack	are
unconstitutional	because	they	permit	a	woman	under	the
age	 of	 18	 years	 to	 choose	 to	 have	 her	 pregnancy
terminated	without	parental	consent	or	control	.	.	.
[MOJAPELO	 J	 quoted	 the	 definition	 of	 “woman”	 in
section	 1	 of	 the	 Choice	 on	 Termination	 of	 Pregnancy
Act	 92	 of	 1996,	 section	 5(1)	 to	 (3)	 of	 the	 Act	 and
sections	 28(1)(b),	 28(1)(d),	 28(2)	 and	 9(1)	 of	 the
Constitution	of	 the	Republic	of	South	Africa,	1996.	He
also	 set	 out	 the	 general	 provisions	 of	 the	 Choice	 on
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Termination	of	Pregnancy	Act	regarding	termination	of
pregnancy.	He	then	specifically	pointed	out:]
[1092]	 .	 .	 .	Young	women	 (below	 the	age	of	18	years)
are	encouraged	to	consult	with	their	parents,	guardians,
family	 members	 or	 friends	 before	 termination	 of	 their
pregnancy.	 The	 medical	 practitioner	 or	 midwife,	 who
performs	 the	 termination,	 must	 advise	 them	 to	 do	 so
before	 their	 pregnancy	 is	 terminated.	 The	 actual	 final
decision	 is,	however,	 left	 to	 them	 to	decide	whether	or
not	 to	 consult	 with	 their	 parents,	 guardians,	 family
members	 and/or	 friends	 (section	 5(3)).	 The	 medical
practitioner	 or	 midwife,	 who	 performs	 a	 termination,
must	 inform	 the	 woman	 of	 their	 rights	 under	 the	 Act
(section	6).
It	 is	 therefore	 not	 as	 if	 the	 Legislature	 left	 the
termination	of	pregnancy	totally	unregulated.
The	cornerstone	of	 the	 regulation	of	 the	 termination	of
pregnancy	of	a	girl	and	indeed	of	any	woman	under	the
Act	 is	 the	 requirement	 of	 her	 “informed	 consent”,	 No
woman,	regardless	of	her	age,	may	have	her	pregnancy
terminated	unless	she	is	capable	of	giving	her	informed
consent	to	the	termination	and	in	fact	does	so	.	.	.
The	requirement	of	“informed	consent”	at	law
The	Act	does	not	define	or	elaborate	on	what	 is	meant
by	 the	 requirement	 of	 “informed	 consent”	 for	 the
termination	of	pregnancy.
The	concept	is,	however,	not	alien	to	our	common	law.
It	 forms	 the	 basis	 of	 the	 doctrine	 of	 volenti	 non	 fit
injuria	[that	 is,	a	person	who	consents	cannot	suffer	an
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injury]	 that	 justifies	conduct	 that	would	otherwise	have
constituted	a	delict	or	crime	if	it	took	place	without	the
victim’s	informed	consent.	More	particularly,	day	to	day
invasive	medical	treatment,	which	would	otherwise	have
constituted	a	violation	of	a	patient’s	right	to	privacy	and
personal	integrity,	is	justified	and	is	lawful	only	because
as	 a	 requirement	 of	 the	 law,	 it	 is	 performed	 with	 the
patient’s	informed	consent.	See	Van	Wyk	v	Lewis	1924
AD	438	at	451,	Castell	v	Greef	1994	(4)	SA	408	(C)	at
425,	C	v	Minister	of	Correctional	services	1996	(4)	SA
292	(T)	at	300,	Neethling	Potgieter	and	Visser:	Law	of
Delict,	 3rd	 ed	 at	 100–101;	 Neethling:
Persoonlikheidsreg	4th	ed	at	121–122.	It	has	come	to	be
settled	 in	 our	 law	 that	 in	 this	 context,	 the	 informed
[1093]	 consent	 requirement	 rests	 on	 three	 independent
legs	of	knowledge,	appreciation	and	consent	.	.	.
The	requirement	of	“knowledge”	means	that	the	woman
who	 consents	 to	 the	 termination	 of	 a	 pregnancy	 must
have	 full	 knowledge	 “of	 the	 nature	 and	 extent	 of	 the
harm	or	 risks”.	See	Castell	 v	De	Greef	 (supra)	 at	 425.
Neethling	 Potgieter	 &	 Visser	 (op	 cit)	 at	 100–101	 and
Neethling	(op	cit)	at	121–122.
The	 requirement	 of	 “appreciation”	 implies	 more	 than
mere	knowledge.	The	woman	who	gives	consent	to	the
termination	 of	 her	 pregnancy	 “must	 also	 comprehend
and	 understand	 the	 nature	 and	 extent	 of	 the	 harm	 or
risk.”	See	Castell	v	De	Greef	(supra)	at	425),	Neethling
Potgieter	&	Visser	(op	cit)	at	101	and	Neethling	(op	cit)
at	122.
The	 last	 requirement	 of	 “consent”	 means	 that	 the
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woman	must	“in	fact	subjectively	consent”	 to	 the	harm
or	risk	associated	with	the	termination	of	her	pregnancy
and	her	consent	“must	be	comprehensive”	in	that	it	must
“extend	 to	 the	 entire	 transaction,	 inclusive	 of	 its
consequences”.	 Castell	 v	 De	 Greef	 (supra),	 at	 425,
Neethling	 Potgieter	 &	 Visser,	 (op	 cit)	 at	 120	 and
Neethling	(op	cit)	at	122.
The	capacity	to	consent
In	 this	 context,	 valid	 consent	 can	 only	 be	 given	 by
someone	with	the	intellectual	and	emotional	capacity	for
the	 required	 knowledge,	 appreciation	 and	 consent.
Because	consent	 is	a	manifestation	of	will	“capacity	 to
consent	depends	on	the	ability	to	form	an	intelligent	will
on	 the	 basis	 of	 an	 appreciation	 of	 the	 nature	 and
consequences	of	the	act	consented	to”.	Van	Heerden	and
others	Boberg’s	Law	of	Persons	and	the	Family,	2nd	ed
at	849.
Young	and	immature	children	do	not	have	the	capacity
for	 real	 knowledge,	 appreciation	 and	 consent.	 Such
young	 and	 immature	 children	 therefore	 would	 not
qualify	under	the	Act	to	access	the	rights	to	termination
of	 pregnancy	 because	 they	 are	 incapable	 of	 complying
with	 the	 important	 jurisdictional	 requirement	 of	 giving
informed	consent.	If	such	children	are	to	be	considered
for	 termination	 of	 pregnancy,	 then	 in	 such	 a	 case,	 the
normal	common-law	rules	that	require	the	consent	to	be
given	 by	 or	 with	 the	 assistance	 of	 the	 guardian	 must
necessarily	 kick	 in.	S	 v	Marx	 1962	 (1)	 SA	 848	 (N)	 at
854.
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What	the	Act	does	not	do	however	is	to	fix	a	rigid	age	or
number	of	years	for	the	kicking	in	of	such	rules.	Instead
of	using	 age	 as	 a	measure	of	 control	or	 regulation,	 the
Legislature	 resorted/opted	 to	 use	 capacity	 to	 give
informed	consent	as	the	yardstick.	Where	such	capacity
exists	 the	Act	 recognises	 it	 in	spite	of	 the	youthfulness
or	 age	 of	 the	 person.	Where	 it	 does	 not	 exist,	 then	 no
such	recognition	is	given,	again	in	spite	of	youthfulness
or	age	of	the	candidate	for	termination	of	pregnancy	.	.	.
[1094]	Within	the	context	of	the	Act,	actual	capacity	to
give	informed	consent,	as	determined	in	each	and	every
case	by	the	medical	practitioner,	based	on	the	emotional
and	intellectual	maturity	of	the	individual	concerned	and
not	 on	 arbitrarily	 predetermined	 and	 inflexible	 age	 or
fixed	number	of	years,	is	the	distinguishing	line	between
those	 who	 may	 access	 the	 option	 to	 terminate	 their
pregnancies	unassisted	on	 the	one	hand	and	 those	who
require	assistance	on	the	other	.	.	.	.
It	would	be	incorrect	to	approach	the	matter	as	if	the	Act
is	totally	blind	to	the	question	of	youth	or	minority.	The
Act	has	specific	provisions	dealing	with	minors	.	.	.
[MOJAPELO	J	referred	to	the	provisions	requiring	that
the	 minor	 be	 advised	 to	 consult	 with	 her	 parents,
guardian,	 family	 members	 or	 friends	 before	 the
pregnancy	 is	 terminated,	 and	 stipulating	 that	 the
termination	of	the	minor’s	pregnancy	can	go	ahead	even
if	 the	minor	 chooses	 not	 to	 consult	 her	 parents,	 family
members	 or	 friends.	 He	 pointed	 out	 that	 due	 to	 the
requirement	of	informed	consent,	a	medical	practitioner
or	 registered	 midwife	 who	 is	 not	 satisfied	 that	 a
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(a)

(b)

(c)

(d)

particular	 minor	 has	 the	 capacity	 to	 give	 informed
consent	may	not	perform	a	termination	of	pregnancy	on
her.	He	then	referred	to	cases	that	made	it	clear	that	the
patient’s	 right	 to	 self-determination	 is	 the	 reason	 for
requiring	informed	consent.	He	continued:]
[1095]	The	 recognition	of	 the	 right	of	every	 individual
to	 self-determination	 has	 now	 become	 an	 imperative
under	 the	 Constitution	 and	 particularly	 the	 following
provisions	of	the	Bill	of	Rights:

In	terms	of	section	12(2),	“everyone”	has	the	right
to	 bodily	 and	 psychological	 integrity	 which
includes	 the	 right	 “to	 make	 decisions	 concerning
reproduction”	 and	 “the	 security	 and	 control	 over
their	body”.
In	 terms	 of	 section	 27(1)(a)	 “everyone”	 has	 the
right	to	have	access	to	“reproductive	health	care”.
In	 terms	 of	 section	 10,	 “everyone”	 has	 “inherent
dignity	and	the	right	to	have	their	dignity	respected
and	protected.”
In	terms	of	section	14,	“everyone”	has	“the	right	to
privacy”.

It	is	recognition	of	these	rights	that	provide	a	foundation
for	 the	 right	 to	 termination	 of	 pregnancy	 in	 South
Africa.	 The	 South	African	Constitution	 recognises	 and
protects	 the	 right	 to	 termination	 of	 pregnancy	 or
abortion	in	two	ways,	firstly	under	section	12(2)(a),	that
is,	the	right	to	bodily	and	psychological	integrity	which
includes	 the	 right	 to	 make	 decisions	 concerning
reproduction,	and	secondly,	under	section	12(2)(b),	 that
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is,	the	right	to	control	over	one’s	body.	The	closeness	or
commonality	of	the	source	of	the	right	to	termination	of
pregnancy	 with	 the	 ratio	 for	 informed	 consent,	 make
informed	 consent	 not	 only	 a	 viable	 and	 desirable
principle	for	the	regulation	of	the	right,	but	also	the	most
appropriate.
In	a	sense	therefore	the	Constitution	not	only	permits	the
Choice	 on	 Termination	 of	 Pregnancy	 Act	 to	 make	 a
pregnant	woman’s	 informed	consent	 the	cornerstone	of
its	 regulation	 of	 the	 termination	 of	 her	 pregnancy,	 but
indeed	 requires	 the	Choice	Act	 [that	 is,	 the	Choice	 on
Termination	 of	 Pregnancy	 Act]	 to	 do	 so.	 To	 provide
otherwise	would	be	unconstitutional	.	.	.
[MOJAPELO	J	then	dealt	with	the	plaintiff’s	allegation
that	 a	 girl	 below	 18	 years	 is	 incapable	 of	 giving
informed	consent	as	required	by	the	Act.	He	proceeded:]
[1096]	 The	 plaintiff	 argues	 that	 it	 is	 because	 such	 a
person	is	not	in	a	position	to	appreciate	the	need	for	and
value	of	parental	care	and	support.	If	indeed	this	were	to
be	so	then	the	very	incapacity	to	give	informed	consent
would	disqualify	such	a	girl	from	accessing	termination
of	pregnancy	right.	The	plaintiff’s	approach	is	however
a	rigid	approach	to	maturity	which	is	blind	to	the	fact	of
life	that	there	will	be	women	below	that	age	who	are	in
fact	mature,	much	as	there	will	be	those	above	that	age
(or	any	 fixed	age)	who	are	 in	 fact	 immature.	 It	 fails	 to
recognise	and	accommodate	individual	differences.	This
in	my	respectful	view	is	a	major	flaw	or	weak	link	in	the
plaintiff’s	case.
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Allegations	in	particulars	of	claim	accepted	as	truth
When	 considering	 the	 validity	 of	 an	 exception	 to	 the
particulars	of	claim	on	the	basis	that	such	particulars	of
claim	 do	 not	 disclose	 a	 cause	 of	 action,	 the	 proper
judicial	 approach	 is	 that	 the	 allegations	 in	 such
particulars	of	claim	must	be	accepted	as	true	.	.	.	.
What	has	to	be	accepted	as	true	include	the	allegation	.	.
.	 that	 a	woman	under	 the	 age	 of	 18	 “is	 not	 capable	 of
giving	informed	consent”	as	required	in	section	5(1)	of
the	Act.	This	approach	is	fatal	to	the	plaintiff’s	claim	as
formulated	.	.	.	On	the	basis	of	the	truth	of	the	allegation
.	.	.	that	a	girl	under	the	age	of	18	is	incapable	of	giving
informed	 consent,	 then	 on	 the	 proper	 interpretation	 of
informed	consent,	then	such	a	girl	will	for	that	reason	be
excluded	 from	 accessing	 the	 termination	 of	 pregnancy
right	 under	 the	 Act	 because	 such	 consent	 is	 the
cornerstone	of	 the	 regulation	and	a	prerequisite	 for	 the
exercise	of	 the	 right.	 It	 is	 in	 this	 regard	 that	paragraph
20.2	of	the	particulars	of	claim	is	fatal	to	the	plaintiff’s
claim	.	.	.
[1097]	 In	 this	 judgement	 the	 particulars	 of	 claim	 are
being	considered	only	for	the	purposes	of	the	exception
and	 for	 no	 other	 purpose.	 For	 that	 direct	 purpose	 of
determination	of	 the	 issue	 in	 this	 judgement	 this	Court
must	 accept	 that	 girls	 under	 the	 age	 of	 18	 years	 are
incapable	of	giving	informed	consent.
Section	5(1)	of	the	Act	provides	that	the	termination	of
pregnancy	 may	 only	 take	 place	 with	 the	 “informed
consent	 of	 the	 pregnant	 woman”.	 The	 implications	 of

"******	DEMO	-	www.ebook-converter.com*******"



paragraphs	20.2	of	 the	particulars	 of	 claim	 is	 therefore
that	girls	who	are	less	than	18	years	old	cannot	(on	their
own)	 have	 their	 pregnancy	 terminated	 under	 the	 Act.
They,	 for	 that	 reason,	 fall	 outside	 the	 ambit	 of	 section
5(1)	of	the	Choice	Act	which	is	under	attack	and	have	to
be	 dealt	 with	 on	 some	 other	 basis.	 The	 subsection
applies	 only	 to	 those	 who	 are	 capable	 of	 giving
informed	consent.
The	plaintiff’s	claims	.	.	.	complain	about	the	legislative
failure	 to	 impose	 stricter	 or	 additional	 control	 on	 the
termination	 of	 pregnancies	 of	 girls	 under	 18.	 It	 should
however,	never	be	permissible	for	a	girl	under	18	years
to	 have	 her	 pregnancy	 terminated	 because,	 on	 the
plaintiff’s	 case,	 she	 is	 never	 capable	 of	 meeting	 the
threshold	 required	 for	 termination	 imposed	 by	 section
5(1)	 of	 that	 Act,	 which	 is	 “informed	 consent”.	 The
plaintiff	therefore	complains	about	the	failure	of	the	Act
to	 impose	 stricter	 regulation	 on	 something	 which	 the
Act	does	not	permit	at	all	.	.	.
[MOJAPELO	 J	 concluded	 that	 the	 plaintiff’s	 claims
were]	 excipiable	 because	 they	 assume	 that	 the	 Act
permits	 girls	 under	 18	 years	 to	 have	 their	 pregnancies
terminated	when	 it	 in	 fact	never	permits	 them	to	do	so
(assuming	the	truth	of	paragraph	20.2)	.	.	.
[1098]	 On	 the	 plaintiff’s	 case,	 as	 pleaded,	 therefore
there	 is	no	cause	of	 action	disclosed	and	 the	exception
must	 be	 upheld.	 That	 really	 should	 put	 an	 end	 to	 the
plaintiff’s	claim	as	pleaded	.	.	.
[In	obiter	dicta	MOJAPELO	J	made	remarks	about	 the
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legal	 basis	 of	 a	 woman’s	 right	 to	 terminate	 her
pregnancy.	He	 inter	alia	 gave	 a	 comparative	 overview
of	the	position	in	the	United	States	of	America,	Canada,
Germany	 and	 the	 European	 Union.	 He	 concluded	 that
our	 Constitution	 contains	 “the	 most	 explicit”	 (1103)
provision	 regarding	 the	 right	 to	 terminate	 one’s
pregnancy.	 He	 specifically	 referred	 to	 section	 12(2)(a)
and	 (b),	 that	 is,	 the	 right	 to	 bodily	 and	 psychological
integrity	 (including	 the	 right	 to	 make	 reproductive
decisions	 and	 the	 right	 to	 security	 in	 and	 control	 of
one’s	 body)	 and	 stated	 that	 this	 section	 protects	 a
woman’s	right	to	choose	to	terminate	her	pregnancy.	He
further	 stated	 that	 a	 woman’s	 constitutional	 right	 to
choose	 to	 terminate	her	pregnancy	 is	 reinforced	by	 the
right	 to	 equality,	 including	 the	 right	 to	 be	 free	 from
unfair	discrimination	on	the	grounds	of	gender,	sex	and
pregnancy,	the	right	to	dignity,	the	right	to	life,	the	right
to	privacy,	and	the	right	 to	have	access	 to	reproductive
health	care	(that	is,	sections	9,	10,	11,	14	and	27(1)(a)).
In	his	view,	these	sections	confer	a	right	to	termination
on	 every	 woman,	 regardless	 of	 her	 age,	 since	 the
Constitution	 confers	 these	 rights	 on	 “everyone”.	 He
further	 pointed	 out	 that,	 like	 all	 other	 constitutional
rights,	the	right	to	choose	to	terminate	one’s	pregnancy
is	not	absolute.	Because	 the	protection	of	pre-natal	 life
is	“an	 important	value	 in	our	 society”	 (1104),	 the	 state
may	 legitimately	 regulate	 and	 limit	 termination	 of
pregnancy,	provided	 that	 the	 limitation	does	not	negate
or	unduly	interfere	with	the	right	to	choose	to	terminate
one’s	pregnancy.	He	proceeded:]

"******	DEMO	-	www.ebook-converter.com*******"



[1105]	Because	the	right	.	.	.	is	constitutional,	one	of	the
minimum	requirements	 for	 justification	 [of	 a	 limitation
of	the	right],	is	that	the	limitation	must	be	rational.	The
distinction	 made	 by	 the	 Act,	 between	 those	 women
(including	 those	 girls	 under	 the	 age	 of	 18	 years)	 who
have	the	capacity	for	informed	consent	on	the	one	hand
and	those	who	do	not	have	the	capacity	on	the	other,	is	a
rational	 distinction.	 It	 is	 for	 that	 reason	 capable	 of
justification	[in	terms	of	section	36	of	the	Constitution]
and	is	therefore	constitutional.
The	 argument	 that	 the	provisions	of	 the	Act	which	 are
under	 attack	 are	 unconstitutional	 because	 they	 do	 not
cater	 for	 the	 interest	 of	 the	 child	 is	 unsustainable.	 The
legislative	 choice	 opted	 for	 in	 the	 Act	 serves	 the	 best
interest	of	the	pregnant	girl	child	(section	28(2))	because
it	 is	 flexible	 to	 recognise	 and	 accommodate	 the
individual	 position	 of	 a	 girl	 child	 based	 on	 her
intellectual,	 psychological	 and	 emotional	make	 up	 and
actual	 majority.	 It	 cannot	 be	 in	 the	 interest	 of	 the
pregnant	minor	girl	to	adopt	a	rigid	age-based	approach
that	takes	no	account,	little	or	inadequate	account	of	her
individual	 peculiarities.	 However	 even	 if	 the	 plaintiff
was	to	establish	that	the	age-based	control	or	regulation
is	in	the	interest	of	the	child,	that	would	not	be	enough,
the	 plaintiff	 has	 to	 go	 further	 and	 establish	 that	 the
legislative	choice	adopted	in	the	Act	(which	is	based	on
informed	 consent)	 is	 in	 fact	 unjustifiable	 and
unconstitutional	.	.	.
In	 enacting	 the	Act,	 the	Legislature	 assumed	 that	 there
will	be	women	below	and	above	the	age	of	18	who	will
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be	 incapable	 of	 giving	 informed	 consent	 and	 for	 this
category	 the	 law	 requires	 parental	 or	 some	 other
assistance	 in	 giving	 the	 informed	 consent.	 The
Legislature	 also	 recognised	 that	 there	 will	 be	 women
above	 and	 below	 the	 age	 of	 18	 who	 are	 capable	 of
giving	 informed	 consent,	 and	 for	 this	 category	 the
Legislature	 requires	 no	 assistance	 when	 they	 give
consent	 to	 termination	 of	 pregnancy.	 As	 to	 whether	 a
particular	 individual,	 irrespective	 of	 age,	 is	 capable	 of
giving	 such	 consent,	 the	 legislature	 has	 left	 the
determination	 of	 the	 “factual	 position”	 to	 the	 medical
professional	or	registered	midwife	who	performs	the	act.
I	cannot	 find	 that	 the	exercise	of	 this	 legislative	choice
is	 so	 unreasonable	 or	 otherwise	 flawed	 that	 judicial
interference	 is	 called	 for	 in	 what	 is	 essentially	 a
legislative	function.
[1106]	Women	or	girls	under	the	age	of	12	[sic]	are	not
unprotected	 for	as	 long	as	 they	are	 incapable	of	giving
informed	 consent.	What	 is	more,	 the	 legislation	makes
provision	to	ensure	that	all	young	women	or	girls	below
the	 age	 of	 18	 are	 encouraged	 to	 seek	 parental	 support
and	 guidance	 when	 seeking	 to	 exercise	 the	 right	 to
reproductive	 choice.	 The	 constitutional	 right	 of	 a
pregnant	child	 to	 family	or	parental	care	 (section	28(1)
(b))	is	therefore	not	denied.	It	is	accommodated	but	not
imposed.	It	is	given	effect	to	under	the	Act	in	a	manner
that	 does	 not	 seek	 to	 negate	 other	 constitutional	 rights
including	 the	 right	 to	 equality	 before	 the	 law,	 to	 equal
protection	and	benefit	of	the	law	as	well	as	the	right	to
termination	of	pregnancy	itself.
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I	 cannot	 find	 that	 the	 legislation	 is	 unconstitutional
when	it	provides	for	what	is	constitutionally	permissible
and	regulates	it	without	affronting	the	Constitution.	The
exercise	of	 the	right	 is	not	unregulated.	For	 this	 reason
too,	the	plaintiff’s	particulars	of	claim	do	not	disclose	a
cause	of	action.
In	the	premises	I	make	the	following	order:
1.	The	exception	is	upheld.
2.	The	plaintiff’s	claims	are	dismissed	.	.	.

Note
It	is	submitted	that	the	court	correctly	upheld	the	exception.

Aantekening
Die	hof	het	die	eksepsie	tereg	gehandhaaf.
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Requirements	for	presumption	of	deathVereistes	van	vermoede	van	dood

[5]	RE	BEAGLEHOLE

1908	TS	49

Presumption	of	death
A	testator	had	left	a	small	sum	of	money	to	a	beneficiary.	The
executor	 of	 the	 testator’s	 estate	 had	 paid	 the	 money	 to	 the
Master	of	the	High	Court	because	the	beneficiary	could	not	be
traced.	The	 executor	 now	 applied	 for	 an	 order	 authorising	 the
Master	 to	 pay	 the	money	 to	 him	 for	 distribution	 amongst	 the
testator’s	 remaining	 heirs.	 It	 was	 alleged	 that	 the	 beneficiary
had	not	been	heard	of	for	over	15	years,	and	that	he	presumably
was	dead	at	the	time	that	the	money	had	been	paid	to	the	Master
and	 that	 such	 payment	 had	 therefore	 been	made	 in	 error.	 The
court	refused	to	make	an	order	presuming	the	testator’s	death.

Vermoede	van	dood
’n	 Testateur	 het	 ’n	 klein	 bedraggie	 geld	 aan	 ’n	 begunstigde
nagelaat.	Die	eksekuteur	van	die	testateur	se	boedel	het	die	geld
aan	 die	 Meester	 van	 die	 Hoë	 Hof	 oorbetaal	 omdat	 die
begunstigde	 nie	 opgespoor	 kon	 word	 nie.	 Die	 eksekuteur	 het
nou	 aansoek	 gedoen	 om	 ’n	 bevel	wat	 die	Meester	 sou	magtig
om	die	geld	aan	hom	uit	te	betaal	vir	verdeling	onder	die	ander
erfgename	 van	 die	 testateur.	 Daar	 is	 aangevoer	 dat	 daar	 vir
meer	as	15	 jaar	niks	van	die	begunstigde	gehoor	 is	nie,	en	dat
vermoed	is	dat	hy	reeds	dood	was	toe	die	geld	aan	die	Meester
oorbetaal	 is	 en	 dat	 sodanige	 betaling	 dus	 foutiewelik	 gemaak
was.	 Die	 hof	 het	 geweier	 om	 ’n	 vermoede	 van	 dood	 uit	 te
spreek.
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INNES	CJ:	[51]	I	am	satisfied	that	it	was	not	a	hard	and
fast	 rule	 of	 the	 Roman-Dutch	 law	 that	 the	 court	 was
bound	 to	 presume	 death	 after	 the	 lapse	 of	 any	 fixed
period	 of	 years.	 Some	writers	 did	 hold	 that	 view.	And
various	terms	were	suggested	–	seven	years,	nine	years,
fifteen	 years,	 and	 so	 on.	 But	 the	 weight	 of	 authority
seems	 to	 have	 been	 in	 favour	 of	 leaving	 the	 question
[52]	in	each	case	to	the	discretion	of	the	judge.	Schorer
(Note	 45)	 is	 of	 that	 opinion;	 and	 Voet	 (10.2.20),	 who
discusses	 the	 subject	 at	 considerable	 length,	 says	 the
matter	is	entirely	one	for	the	discretion	of	the	judge.	In
coming	to	a	conclusion,	he	adds,	 the	 judge	should	 take
into	 consideration	 the	 age	 of	 the	 absent	 person	 at	 the
date	 of	 disappearance,	 his	 position	 in	 life,	 his
occupation,	whether	he	was	exposed	to	any	special	risk
or	danger	and	so	on;	and	taking	all	these	circumstances
into	consideration	he	should	deal	with	each	case	upon	its
merits.	In	any	event	the	practice	was,	in	cases	where	an
order	of	division	was	granted,	to	direct	the	heirs	to	give
security,	 because	 they	were	 considered	 as	 being	 in	 the
position	of	fiduciaries.	That	was	the	rule	of	the	Roman-
Dutch	 law,	 and	 I	 think	 it	was	 a	 sound,	 common-sense
one.	It	 left	full	discretion	to	 the	judge;	 it	 laid	down	the
lines	 upon	 which	 that	 discretion	 should	 be	 exercised,
and	 it	gave	him	power	 to	safeguard	 the	 interests	of	 the
absent	person	by	requiring	due	security.
But	then	it	is	urged	that	I	should	follow	on	this	point	not
the	Roman-Dutch,	but	 the	English	 law.	Mr	Morice	 [for
the	 applicant]	 argued	 that	 I	 was	 bound	 to	 follow	 the
English	rule,	because	the	question	was	one	of	evidence,
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and	 our	 law	 of	 evidence	 is,	 by	 statute,	 the	 law	 of
England.	 But	 I	 am	 satisfied	 that	 our	 Evidence
Proclamation	does	not	cover	a	case	of	this	kind,	and	that
I	am	not	bound	to	follow	the	English	rule	 .	 .	 .	 [53]	but
the	Roman-Dutch	rule	.	.	.
This	 man	 has	 been	 absent	 for	 fifteen	 years.	 He	 was
thirty-one	years	old	when	 last	heard	of,	 so	 that	 if	 alive
now	he	would	only	be	forty-six.	He	was	exposed	to	no
special	peril;	he	did	not	follow	a	dangerous	occupation.
He	 was	 a	 miller,	 living	 somewhere	 in	 the	 south	 of
England;	but	for	fifteen	years	he	has	not	communicated
with	his	relatives.	What	strikes	me	is	that	it	would	have
been	possible	to	have	made	more	accurate	inquiries	as	to
what	had	become	of	him.	It	is	not	as	if	he	went	away	to
a	 foreign	 country.	 He	 was	 last	 heard	 of	 next	 door	 to
where	 he	 [54]	 had	 formerly	 lived.	 If	 he	 was	 a	 miller,
surely	 it	 would	 have	 been	 easy	 to	 ascertain	 from	 the
persons	 who	 employed	 him	 what	 became	 of	 him	 and,
when	 and	where	 he	 was	 last	 heard	 of.	 Information	 on
those	points	should	have	been	laid	before	the	Court;	but
it	is	not	forthcoming,	and	I	do	not	think,	in	the	exercise
of	my	discretion,	that	I	should	make	any	order.	True,	the
period	of	absence	has	been	considerable,	and	the	amount
in	dispute	is	not	large.	But	if	I	make	this	order	it	will	be
used	as	a	precedent	in	some	cases	in	which	probably	the
amount	in	dispute	is	very	large,	and	I	think	we	should	be
careful	 before	we	 divide	 the	 estates	 of	 absent	 persons.
There	will	be	no	order	on	the	application.

Note
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Initially	our	 law	 followed	 the	English	 rule	according	 to	which
an	 order	 presuming	 a	 person’s	 death	 was	 granted	 after	 an
absence	of	seven	years	(In	re	Booysen	1880	Foord	187)	but,	as
appears	 from	 the	 above	 decision,	 no	 fixed	 period	 of	 time	 is
currently	required	in	our	law.
A	 person’s	 death	 is	 not	 lightly	 presumed	 and	 it	 is	 therefore
required	 that	 the	 applicant	 bring	 all	 the	 relevant	 facts	 and
circumstances	 to	 the	 attention	 of	 the	 court	 (Ex	 parte	 Parker
1947	 (3)	 SA	 285	 (C)).	 The	 length	 of	 the	 person’s	 absence	 is
obviously	a	very	 important	 factor	and	 it	 can	even	be	decisive,
but	 it	 is	 not	 the	 only	 factor.	Mere	 absence	 for	 a	 long	 period,
without	 other	 facts	 pointing	 to	 the	 probability	 of	 death,	 is	 not
sufficient	evidence	on	which	to	base	a	presumption	of	death	(In
re	Cuthbert	1932	NPD	615;	Ex	parte	Estate	Russell	1926	WLD
118;	Ex	parte	Heard	1947	(1)	SA	236	(C);	Ex	parte	Pieters	[6];
Ex	parte	Govender	1993	(3)	SA	721	(D);	Ex	parte	Stoter	[7]).
On	 several	 occasions	 the	 courts	 have	 refused	 to	 issue	 a
presumption	of	death	despite	 the	fact	 that	 the	person	had	been
absent	for	20	years	or	longer	(see,	for	example,	Ex	parte	Verster
1956	 (1)	 SA	 409	 (C);	Ex	 parte	 Pieters	 and	 the	 cases	 quoted
there).	 In	 contrast,	 a	 presumption	of	 death	 can	be	 pronounced
after	 a	 short	 absence	 if	 the	 probability	 of	 death	 is	 very	 strong
(Dempers	and	Van	Ryneveld	v	SA	Mutual	Co	(1908)	25	SC	162;
Ex	parte	Alexander	1956	(2)	SA	608	(A);	Ex	parte	Rungasamy
1958	(4)	SA	688	(D)).
Only	the	High	Court	of	the	area	where	the	missing	person	was
domiciled	 at	 the	 time	 of	 his	 or	 her	 disappearance	 has
jurisdiction	 to	 issue	or	cancel	an	order	presuming	 the	person’s
death.	Such	an	order	is	binding	throughout	the	world	(Ex	parte
Welsh:	In	re	Estate	Keegan	1943	WLD	147).
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Aantekening
Die	 reël	 van	 die	 Engelse	 reg	 waarvolgens	 ’n	 vermoede	 van
dood	 na	 ’n	 afwesigheid	 van	 sewe	 jaar	 uitgespreek	 word,	 het
aanvanklik	 ook	 in	 ons	 reg	 gegeld	 (In	 re	 Booysen	 1880	 Foord
187)	 maar	 soos	 uit	 bostaande	 uitspraak	 blyk,	 word	 tans	 geen
bepaalde	tydperk	as	vereiste	gestel	nie.
’n	 Vermoede	 van	 dood	 word	 nie	 ligtelik	 uitgespreek	 nie.
Daarom	word	van	’n	applikant	vereis	om	al	die	tersaaklike	feite
en	omstandighede	van	die	geval	onder	die	aandag	van	die	hof	te
bring	(Ex	parte	Parker	1947	(3)	SA	285	(K)).	Die	tydsduur	van
’n	persoon	se	afwesigheid	is	natuurlik	’n	baie	belangrike	faktor
en	dit	kan	selfs	van	deurslaggewende	belang	wees,	maar	dit	 is
nie	die	enigste	faktor	nie.	Blote	afwesigheid	vir	’n	lang	tydperk
sonder	ander	feite	wat	op	vermoedelike	dood	dui,	is	nie	genoeg
om	’n	vermoede	van	dood	te	fundeer	nie	(In	re	Cuthbert	1932
NPD	 615;	Ex	 parte	 Estate	 Russell	 1926	WPD	 118;	Ex	 parte
Heard	 1947	 (1)	 SA	 236	 (K);	 Ex	 parte	 Pieters	 [6];	 Ex	 parte
Govender	1993	(3)	SA	721	(D);	Ex	parte	Stoter	[7]).	Verskeie
gevalle	 het	 al	 in	 die	 regspraak	 voorgekom	waar	 ’n	 vermoede
van	 dood	 nie	 uitgespreek	 is	 nie	 ten	 spyte	 daarvan	 dat	 die
betrokke	persoon	vir	’n	tydperk	van	20	jaar	en	langer	weg	was
(sien	 byvoorbeeld	Ex	 parte	 Verster	 1956	 (1)	 SA	 409	 (K);	Ex
parte	Pieters	 en	die	 sake	daar	 aangehaal).	Daarteenoor	 kan	 ’n
vermoede	 van	 dood	 uitgespreek	 word	 na	 ’n	 kort	 afwesigheid
indien	die	waarskynlikheid	van	dood	baie	sterk	is	(Dempers	and
Van	 Ryneveld	 v	 SA	 Mutual	 Co	 (1908)	 25	 SC	 162;	 Ex	 parte
Alexander	1956	(2)	SA	608	(A);	Ex	parte	Rungasamy	1958	(4)
SA	688	(D)).
Net	 die	Hoë	Hof	 in	 die	 gebied	waar	 die	 vermiste	 persoon	 ten
tyde	 van	 sy	 of	 haar	 verdwyning	 gedomisilieer	 was,	 het
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jurisdiksie	 om	 ’n	 vermoede	 van	 dood	 ten	 opsigte	 van	 die
persoon	 uit	 te	 spreek	 of	 op	 te	 hef.	 Sodanige	 bevel	 is	 bindend
deur	 die	 wêreld	 (Ex	 parte	 Welsh:	 In	 re	 Estate	 Keegan	 1943
WLD	147).

[6]	EX	PARTE	PIETERS

1993	(3)	SA	379	(D)

Presumption	of	death
The	 applicant’s	 father	 disappeared	 in	 1975.	 His	 mother
subsequently	died	and	 left	 a	 sum	of	money	 to	his	 father.	This
amount	was	deposited	into	the	Guardian’s	Fund.	The	applicant
applied	 for	 an	 order	 presuming	 his	 father’s	 death,	 and	 in	 the
alternative,	an	order	compelling	the	Master	of	the	High	Court	to
effect	payment	of	the	money	to	him	and	his	siblings	subject	to
their	providing	security.	A	rule	nisi	was	granted	to	which	there
was	no	response.	At	the	time	of	the	application,	the	applicant’s
father	would	have	been	73.	There	was	no	evidence	before	 the
court	to	suggest	that	he	was	physically	or	mentally	ill,	nor	was
there	 any	 indication	 of	 emotional	 stress,	 financial
embarrassment	or	any	other	factor	which	may	have	thrown	light
on	 the	 reason	 for	 his	 disappearance.	 On	 the	morning	 after	 he
had	been	paid	his	 salary,	he	 told	 the	applicant,	with	whom	he
was	 staying,	 that	 he	 intended	 visiting	 his	 daughter	 to	 repay
money	 to	 her,	 and	 left	 the	 balance	 of	 his	 salary	 with	 the
applicant.	He	kept	his	identity	document	and	bank	savings	book
at	 his	 daughter’s	 home.	He	 never	 arrived	 there.	The	 court	 did
not	make	an	order	presuming	the	death	of	the	applicant’s	father.
However,	 it	 authorised	 the	 Master	 to	 distribute	 the	 money
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equally	 between	 the	 applicant	 and	 his	 siblings	 without	 the
necessity	of	their	providing	security.

Vermoede	van	dood
Die	 applikant	 se	 vader	 het	 in	 1975	 verdwyn.	 Toe	 sy	 moeder
later	 oorlede	 is,	 het	 sy	 ’n	 bedrag	 geld	 aan	 sy	 vader	 nagelaat,
welke	 geld	 in	 die	 Voogdyfonds	 inbetaal	 is.	 Die	 applikant	 het
aansoek	gedoen	dat	 ’n	 vermoede	van	dood	 ten	opsigte	 van	 sy
vader	uitgespreek	word,	en	in	die	alternatief	dat	die	Meester	van
die	Hoë	Hof	gemagtig	word	om	die	geld	aan	die	kinders	uit	te
betaal	teen	die	verskaffing	van	die	nodige	sekuriteit.	Die	hof	het
’n	 bevel	 nisi	 verleen	 waarop	 daar	 geen	 reaksie	 was	 nie.	 Die
applikant	 se	 vader	 sou	 ten	 tyde	 van	 die	 aansoek	 73	 jaar	 oud
gewees	 het.	 Daar	 was	 geen	 getuienis	 voor	 die	 hof	 dat	 hy
liggaamlik	 of	 geestelik	 siek	 was,	 dat	 hy	 aan	 spanning
onderworpe	was,	finansiële	probleme	gehad	het	of	enige	ander
aanduiding	wat	lig	op	sy	verdwyning	kon	werp	nie.	Die	oggend
nadat	hy	sy	salaris	ontvang	het,	het	hy	aan	die	applikant,	by	wie
hy	gewoon	het,	gesê	dat	hy	sy	dogter	gaan	besoek	om	geld	aan
haar	 terug	 te	 betaal.	 Die	 res	 van	 sy	 salaris	 het	 hy	 by	 die
applikant	gelaat.	Hy	het	sy	 identiteitsdokument	en	spaarboekie
altyd	by	sy	dogter	gehou.	Hy	het	nooit	by	haar	huis	opgedaag
nie.	Die	hof	het	nie	’n	vermoede	van	dood	uitgespreek	nie	maar
het	 die	 Meester	 gemagtig	 om	 die	 geld	 gelykop	 tussen	 die
applikant	 en	 sy	 broers	 en	 susters	 te	 verdeel	 sonder	 dat	 dit	 vir
hulle	nodig	was	om	sekuriteit	te	verskaf.

ALEXANDER	J:	 [380]	This	matter	 raises	 the	question
under	 what	 circumstances	 the	 Court	 will	 presume	 the
death	of	a	person	who	has	disappeared	for	many	years,
unaccompanied,	 however,	 by	 any	 indication	 that
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through	 misadventure,	 or	 the	 like,	 he	 may	 have	 died
prematurely	.	.	.
[ALEXANDER	J	 referred	 to	 the	 application	by	one	of
the	missing	person’s	children	and	proceeded:]
[381]	 A	 rule	 nisi	 was	 granted	 with	 publication	 to	 be
effected	 in	 the	 Government	 Gazette	 and	 the	 Sunday
Times.	There	has	been	no	further	word	from	any	source.
This	 is	 now	 the	 return	day,	when	 the	question	of	onus
may	 assume	 a	 different	 dimension.	 As	 pointed	 out	 by
FAGAN	JA	in	Ex	parte	Alexander	and	Others	1956	(2)
SA	608	(A)	at	611D,	a	prima	facie	case	will	suffice	for
the	 issue	 of	 a	 rule	 nisi	 but	 “a	 decision	 as	 to	 the
sufficiency	or	otherwise	of	the	information	submitted	to
support	a	presumption	of	death	will	have	to	be	made	by
the	Court	.	.	.	on	the	return	day”.
It	may	be	that	the	absence	of	any	response	to	the	rule	is
a	 further	 factor	 to	 be	 taken	 into	 account,	 although,	 as
pointed	 out	 by	 Hoffmann	 and	 Zeffertt	 in	 The	 South
African	Law	of	Evidence	4th	ed	at	557,	“(i)n	many	cases
it	will	be	clear	that	a	lack	of	response	to	the	rule	will	add
nothing	to	the	probative	value	of	the	evidence	.	.	.”
Nevertheless	it	is	always	implicit	in	the	issuing	of	a	rule
that	 someone	 may	 come	 forward	 with	 relevant
information.	 When,	 however,	 nothing	 has	 eventuated,
the	only	question	at	the	end	of	the	day	is	whether	what
has	 been	 put	 up,	 coupled	 with	 the	 absence	 of	 any
additional	 facts,	 is	 sufficiently	 cogent,	 as	 a	 matter	 of
probability,	 to	 presume	 that	 death	 has	 taken	 place	 –
compare	Ex	parte	Heard	1947	(1)	SA	236	(C)	at	239	in
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fine	[that	is,	at	the	end]	.	.	.
[382]	The	argument	for	the	applicant	.	.	.	goes	thus.	Mr
Pieters	[that	 is,	 the	missing	person]	had	a	job,	he	had	a
home,	he	had	children	who	cared	 for	him	and,	 judging
by	 the	 pattern	 of	 his	 last	 known	 movements,	 there	 is
absolutely	nothing	to	indicate	that	he	was	surreptitiously
bent	 on	 taking	 on	 a	 new	 life,	 bereft	 of	 money,	 his
personal	 documents	 and	 his	 family.	He	must	 therefore
be	dead.	A	persuasive	 argument	 at	 first	 blush,	but	 it	 is
one	still	 to	be	measured	against	 the	fact	 that	no	clue	as
to	 his	 disappearance	 has	 come	 to	 light,	 nor	 is	 there
anything	to	show	why	his	body,	if	indeed	he	is	dead,	has
not	been	found.
These	 particular	 considerations	 have	 loomed	 large
where	 the	 Courts	 have	 been	 called	 on	 to	 deal	 with
similar	cases	in	the	past.
The	remarks	of	LANSDOWN	J	in	In	re	Cuthbert	1932
NLR	615	at	616	echoed	what	by	then	had	already	been	a
long-established	approach.	See	Re	Beaglehole	1908	TS
49	 [5];	Re	Nicholson	 1908	 TS	 870;	 In	 re	Widdicombe
1929	NLR	311;	Ex	parte	Estate	Russell	1926	WLD	118.
He	 said:	 “I	 know	 of	 no	 rule	 of	 law	 or	 practice	 which
would	 require	 the	Court	 to	presume	death	merely	 from
the	lapse	of	years	alone	.	.	.”
The	 circumspection	 which	 underlies	 this	 attitude	 has
been	 consistently	 followed	 since:	 see	 Ex	 parte	 Heard
(supra);	Ex	parte	Verster	and	Another	1956	(1)	SA	409
(C);	Ex	parte	Rookminia:	In	re	Sardha	1964	(4)	SA	163
(D).	 It	 seems	 that	 there	will	 always	 be	 a	 reluctance	 to
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assume	 that	 death	 alone	 will	 serve	 to	 explain	 a
disappearance	 when	 the	 pointers	 to	 the	 conclusion	 are
minimal	and	rest	on	little	else	save	conjecture.
But	 having	 stated	 the	 general	 rule	 of	 thumb	 there	 are
notable	 exceptions.	 It	 may	 prove	 the	 case	 that	 the
intervening	 effluxion	 of	 time	 has	 made	 it	 extremely
unlikely	that	the	person	in	question	would	still	be	alive.
So,	 for	 instance,	 in	Ex	parte	Engelbrecht	1956	 (1)	 SA
408	(E)	 the	Court	was	 inclined	 to	presume	death	when
the	 man	 had	 been	 missing	 for	 35	 years	 and	 by	 then
would	have	been	93.	Even	then,	however,	a	rule	nisi	was
issued.	 Only	 four	 years	 unexplained	 absence	 was	 the
position	 in	Ex	parte	Rungasamy	 1958	 (4)	SA	688	 (D),
but	 the	 lady	concerned	was	83	or	84	years	of	age,	was
known	to	be	in	frail	health,	and	she	had	ceased	to	collect
her	old	age	pension.	The	Court	was	prepared	to	presume
death,	but	ex	abundante	cautela	[that	is,	out	of	abundant
caution]	issued	a	rule.
As	noted	earlier,	Mr	Pieters	would	by	now	be	close	 to
73.	 He	 may	 well	 have	 passed	 his	 allotted	 three	 score
years	and	ten,	but	in	this	day	and	age	that	would	surely
be	 no	 cause	 for	 undue	 surprise.	And	 least	 of	 all	 when
there	 is	nothing	 to	 show	 that	when	 last	 seen	he	was	 in
failing	 health.	 On	 the	 contrary	 he	 was	 still	 actively
employed	as	a	cleaner	which,	one	assumes,	entails	a	fair
amount	 of	 physical	 effort.	 I	would	 be	 hard	 pressed	 on
these	 facts	 to	 find	 a	 helpful	 analogy	 in	 either
Engelbrecht	or	Rungasamy.
There	is	the	further	exception,	which	again	on	the	facts,
finds	little	sustenance,	viz	that	Mr	Pieters	probably	met
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1.

his	 death	 by	 accident,	 suicide	 or	 homicide.	 The	 Law
Reports	 abound	with	 such	 instances	where	 the	missing
body	 can	 be	 attributed	 to	 such	 causes:	 murder	 at	 the
hands	 of	 the	Nazis	 in	Poland	–	Ex	parte	Chodos	 1948
(4)	SA	221	(N);	irresistible	pointers	to	drowning	–	In	re
B	R	C	Cook	1907	NLR	315;	In	re	Labistour	1908	NLR
227;	 Ex	 parte	 Dorward	 1933	 NPD	 17;	 suicide	 –	 Ex
parte	Holden	1954	(4)	SA	128	(N).
Nothing,	 however,	 surfaces	 on	 these	 papers	 to	 suggest
that	 Mr	 Pieters	 has	 taken	 his	 own	 life	 or	 become	 the
victim	 of	 some	 accident	 or	 attack.	 As	 a	 matter	 of
probability	 any	 such	 reason	 seems	 remote	 when	 no
information	could	be	gleaned	from	the	police,	hospitals
or	mortuary.	Nor	can	it	readily	be	imagined,	much	less
inferred,	that	he	was	waylaid	by	some	thugs	en	route	to
his	daughter,	who	not	only	killed	him	but	did	away	with
his	body.
The	 mystery	 as	 to	 the	 whys	 and	 wherefores	 of	 his
disappearance	persist,	but	that	in	itself	cannot	serve	as	a
basis	for	excluding	all	explanations,	save	that	of	death.	I
must,	with	some	regret,	decline	to	confirm	the	rule.
The	Master,	however,	raises	no	objection	to	the	moneys
in	 the	 Guardian’s	 Fund	 being	 distributed	 among	 Mr
Pieters’	 six	 children.	 They,	 however,	 total	 only	 R6
148,14.	 The	 amount	 each	will	 receive	 is	 so	 small	 that
should	 the	 Court	 so	 order,	 he	 would	 be	 prepared	 to
dispense	with	their	providing	security	.	.	.
In	the	result:

.	 .	 .	 [N]o	 order	 is	 made	 presuming	 William
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2.
Emmanuel	Pieters	.	.	.	to	be	dead.
The	Master	 is	 authorised	 to	 distribute	 the	 amount
of	R6	148,14	presently	held	in	the	Guardian’s	Fund
.	.	.	equally	between	[the	missing	person’s	children]
without	the	necessity	of	their	providing	security	de
restituendo.

Note
See	the	note	on	Re	Beaglehole	[5].

Aantekening
Sien	die	aantekening	by	Re	Beaglehole	[5].

[7]	EX	PARTE	STOTER

1996	(4)	SA	1299	(E)

Presumption	of	death
The	 applicant	 applied	 for	 an	order	 presuming	 the	death	of	 his
brother	 Joe.	 He	 obtained	 a	 rule	 nisi	 in	 terms	 of	 which	 all
interested	parties	were	called	upon	to	show	cause	why	such	an
order	should	not	be	made.	On	the	return	day	of	the	rule	nisi	the
court	declined	to	make	an	order	presuming	Joe	to	be	dead.

Vermoede	van	dood
Die	applikant	het	aansoek	gedoen	dat	’n	vermoede	van	dood	ten
opsigte	 van	 sy	 broer,	 Joe,	 uitgespreek	 word.	 Die	 hof	 het	 ’n
bevel	 nisi	 verleen	 ingevolge	 waarvan	 alle	 belanghebbende
partye	opgeroep	is	om	redes	aan	te	voer	waarom	sodanige	bevel
nie	uitgereik	moes	word	nie.	Op	die	keerdag	van	die	bevel	nisi
het	die	hof	geweier	om	’n	vermoede	van	dood	ten	opsigte	van
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Joe	uit	te	spreek.

MPATI	AJ:	 [1299]	 Joe	was	 born	 on	 24	October	 1935
and	 lived	 most	 of	 his	 life	 in	 East	 London.	 He	 was	 a
confirmed	 bachelor	with	 no	 children,	 an	 introvert	who
was	very	dependent	on	the	applicant,	his	(Joe’s)	family
and	friends.	He	had	no	interests	other	than	his	work	and
his	family.	Up	until	8	August	[1300]	1994	he	had	been
employed	 by	 Federated	 Timbers	 in	 East	 London.	 Joe
disappeared	 without	 trace	 on	 9	 August	 1994.	 For
approximately	 four	 years	 prior	 to	 his	 disappearance	 he
resided	at	a	boarding	house	known	as	Catherine	Lodge
in	St	Peters	Road,	East	London.
Shortly	 after	 Joe’s	 disappearance	 the	 applicant	went	 to
his	room	and	found	the	contents	untouched.	Joe	had	left
his	 reading	 glasses	 in	 his	 room	 and	 had	 not	 packed	 or
removed	 any	 of	 his	 belongings.	 The	 state	 of	 the	 room
led	 the	 applicant	 to	 believe	 that	 Joe	 intended	 to	 return
shortly,	but	this	was	not	to	be.
In	 terms	 of	 the	 rule	 nisi	 issued	 on	 13	 June	 1996,
publication	thereof	was	to	be	effected	once	in	the	Daily
Dispatch	 newspaper	 and	 this	 was	 duly	 done.	 Further
steps	 taken	 by	 the	 applicant	 to	 trace	 Joe	 may	 be
summarised	 as	 follows.	 He	 made	 enquiries	 personally
from	 each	 and	 every	 family	 member	 and	 friend.	 He
interviewed	 Joe’s	 landlady,	 reported	 the	 matter	 to	 the
South	 African	 Police	 Services	 in	 Fleet	 Street,	 East
London,	and	also	made	a	report	to	“Crime	Stop”	who	in
turn	transmitted	Joe’s	disappearance	and	photographs	to
their	head	office	for	circulation	country-wide.	There	has
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been	no	further	word	from	any	of	these	sources,	neither
from	any	other	source.
Annexed	to	the	applicant’s	papers	are	a	copy	of	a	bank
statement	 indicating	 that	 Joe	 has	 an	 amount	 of	 R4
810,77	in	his	savings	account	with	Nedbank	and	a	letter
from	 Federated	 Timbers	 dated	 21	 February	 1995
advising	that	Joe	is	a	member	of	the	Federated	Timbers
Provident	 Fund.	 The	 sum	 to	 be	 received	 by	 the
nominated	 beneficiary	 as	 at	 that	 date,	 in	 the	 event	 of
Joe’s	 death,	 was	 R150	 908.	 Since	 Joe’s	 disappearance
there	 have	 been	 no	 withdrawals	 from	 his	 savings
account.
The	 notice	 of	motion	 and	 annexures	 thereto	were	 also
served	 on	 the	 Master	 of	 the	 Supreme	 Court	 [now	 the
Master	of	the	High	Court].	In	his	report	the	Master	says
the	following:
“The	 time	 period	 which	 elapsed	 since	 the
disappearance	 of	 Clarence	 Stoter	 and	 the
circumstances	 surrounding	 his	 disappearance	 are	 in
my	 opinion	 not	 particularly	 convincing	 that	 a
presumption	 of	 death	 order	 should	 be	 granted.
However,	 if	 the	honourable	Court	considers	granting
the	 order,	 then	 I	 suggest	 that	 it	 be	 made	 subject	 to
sufficient	 security	 being	 furnished	 for	 the	 return	 of
the	property	in	case	Mr	Stoter	shows	up.”

In	 accordance	 with	 this	 suggestion	 the	 rule	 nisi
contained	 a	 paragraph	 in	 terms	 of	 which	 the	 applicant
was	granted	leave	to	amplify	his	papers	in	regard	to	the
furnishing	of	security.	The	applicant	chose	not	to	do	so,
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but	 persisted	 in	 seeking	 the	 order	 of	 presumption	 of
death.
The	case	for	the	applicant	goes	thus.	Whenever	Joe	left
East	London	for	any	length	of	time,	he	would	advise	the
applicant.	 He	 very	 rarely	 left	 East	 London	 and	 never
travelled	 far	 afield.	 Because	 he	 was	 dependent	 on	 the
applicant,	 his	 family	 and	 friends,	 Joe	 would	 never
survive	for	long	on	his	own.	During	the	last	week	prior
to	 his	 disappearance	 he	 appeared	 very	 depressed,	 was
not	his	usual	self	and	hardly	conversed.	He	also	suffered
from	severe	blood	pressure	and	was	receiving	treatment.
He	 also	 had	 a	 drinking	 problem.	 It	 was	 argued,	 on
behalf	of	the	applicant,	that	the	fact	that	no	withdrawals
have	been	made	from	Joe’s	savings	account	as	from	the
time	of	his	disappearance,	which	savings	account	would
be	[1301]	his	only	source	of	finance,	is	a	strong	pointer
to	 his	 death.	 No	 suggestion	 has	 been	made	 as	 to	 how
Joe’s	death	would	have	come	about.
As	this	is	the	return	day	of	the	rule	nisi,	the	question	of
onus	may	 assume	 a	 different	 dimension.	 In	 this	 regard
reference	 may	 be	 made	 to	 the	 judgment	 of
ALEXANDER	 J	 in	Ex	parte	Pieters	1993	 (3)	 SA	 379
(D)	[6]	where	the	following	was	said	at	381B:
“As	pointed	out	by	FAGAN	JA	in	Ex	parte	Alexander
and	Others	1956	 (2)	 SA	 608	 (A)	 at	 611D,	 a	 prima
facie	case	will	suffice	for	the	issue	of	a	rule	nisi	but	‘a
decision	 as	 to	 the	 sufficiency	 or	 otherwise	 of	 the
information	 submitted	 to	 support	 a	 presumption	 of
death	will	have	 to	be	made	by	 the	Court	 .	 .	 .	 on	 the
return	day’.”
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Joe	would	now	be	just	over	60	years	old,	he	will	be	61
in	 October	 1996.	 It	 does	 not	 appear	 to	 me	 that	 any
reliance	 is	 placed	 on	 his	 age	 in	 support	 of	 the	 order
sought.	 This	 is	 hardly	 surprising,	 especially	 if	 one	 has
regard	to	what	ALEXANDER	J	said	in	Ex	parte	Pieters
(supra	at	383A):
“.	.	.	Mr	Pieters	would	by	now	be	close	to	73.	He	may
well	 have	 passed	 his	 allotted	 three	 score	 years	 and
ten,	 but	 in	 this	 day	 and	 age	 that	would	 surely	be	no
cause	for	undue	surprise.	And	least	of	all	when	there
is	 nothing	 to	 show	 that	 when	 last	 seen	 he	 was	 in
failing	 health.	 On	 the	 contrary	 he	 was	 still	 actively
employed	.	.	.”

In	the	present	case	Joe	was	still	actively	employed	at	the
time	 of	 his	 disappearance.	 Besides	 the	 depression	 and
severe	 blood	 pressure	 for	 which	 he	 received	 constant
treatment,	 there	 is	 no	 suggestion	 that	 he	was	 in	 failing
health.	 There	 is	 no	 indication	 as	 to	 what	 would	 have
been	the	cause	of	the	depression.	As	has	been	mentioned
above,	 no	 suggestion	 is	 made	 as	 to	 how	 Joe’s	 death
would	 have	 occurred.	 His	 motor	 vehicle	 was	 found
missing	the	day	after	his	disappearance.	In	my	view	the
possibility	cannot	be	excluded	that	he	himself	drove	off
in	his	vehicle,	which	has	since	not	been	traced.
Under	 these	 circumstances	 it	 is	 apposite	 to	 quote
ALEXANDER	J	in	Ex	parte	Pieters	(supra	at	383D):
“Nothing,	 however,	 surfaces	 on	 these	 papers	 to
suggest	 that	 Mr	 Pieters	 has	 taken	 his	 own	 life	 or
become	 the	 victim	 of	 some	 accident	 or	 attack.	As	 a
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matter	 of	 probability	 any	 such	 reason	 seems	 remote
when	 no	 information	 could	 be	 gleaned	 from	 the
police,	 hospitals	 or	 mortuary.	 Nor	 can	 it	 readily	 be
imagined,	much	less	inferred,	that	he	was	waylaid	by
some	thugs	.	.	.	who	not	only	killed	him	but	did	away
with	his	body.”
In	my	 view,	 the	 same	 considerations	 apply	 in	 Joe’s
case.
The	 intervening	 effluxion	 of	 time	 may	 make	 it
unlikely	 that	 the	 person	 in	 question	 would	 still	 be
alive.	 In	 casu	 it	 is	 just	 under	 two	 years	 since	 Joe’s
disappearance.	It	 is	 true	that	when	death	is	sought	to
be	presumed	the	question	of	the	lapse	of	time	since	a
person’s	disappearance	is	 left	 in	the	discretion	of	the
Judge.	 In	Re	Beaglehole	1908	TS	 49	 [5]	 INNES	CJ
said	the	following	at	51:
“I	am	satisfied	that	it	was	not	a	hard	and	fast	rule	of
the	 Roman-Dutch	 law	 that	 the	 court	 was	 bound	 to
presume	death	 after	 the	 lapse	of	 any	 fixed	period	of
years.	Some	writers	did	hold	 that	view.	And	various
terms	 were	 suggested	 –	 seven	 years,	 nine	 years,
fifteen	years,	 and	 so	on.	But	 the	weight	 of	 authority
seems	to	have	been	in	favour	of	leaving	the	question
in	each	case	to	the	discretion	of	the	judge.”

[1302]	 In	Ex	 parte	 Pieters	 (supra)	 the	 time	 lapse	 was
approximately	18	years.	In	Ex	parte	Govender	1993	(3)
SA	721	 (D)	 it	was	 eight	 years.	 In	both	 these	 cases	 the
order	sought	was	refused.	In	Ex	parte	Engelbrecht	1956
(1)	SA	408	(E)	death	was	presumed	where	the	man	had
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been	 missing	 for	 35	 years.	 However,	 in	 Ex	 parte
Rungasamy	1958	 (4)	 SA	 688	 (D)	 death	was	 presumed
after	 only	 four	 years	 of	 the	 disappearance,	 but	 the
person	 concerned	 had	 been	 in	 frail	 health	 and	 was
approximately	84	years	of	age.
Although	 I	 have	 a	 discretion	on	 this	 issue,	 I	 think	 that
two	years	 is	 too	short	a	period	 to	presume	death	 in	 the
circumstances	 of	 Joe’s	 disappearance.	 This	 does	 not
mean	that	death	can	never	be	presumed	within	two	years
of	 a	 person’s	 disappearance,	 or	 even	 less.	 Indeed	 such
accidents	 as	 an	 air	 disaster	 may	 result	 in	 death	 being
presumed	 even	within	 a	 few	months	of	 the	date	 of	 the
accident.
In	 all	 the	 circumstances	 I	must,	with	 regret,	 decline	 to
grant	the	relief	sought	.	.	.

Note
See	Re	Beaglehole	[5],	Ex	parte	Pieters	 [6]	and	 the	note	on	 In
re	Kannemeyer:	Ex	parte	Kannemeyer	[8].

Aantekening
Sien	Re	Beaglehole	[5],	Ex	parte	Pieters	[6]	en	die	aantekening
by	In	re	Kannemeyer:	Ex	parte	Kannemeyer	[8].

Effect	of	presumption	of	deathUitwerking	van	vermoede	van	dood

[8]	IN	RE	KANNEMEYER:	EX	PARTE	KANNEMEYER

(1899)	16	SC	407
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Presumption	of	death
Louis	Kannemeyer	left	Cape	Town	for	New	York	in	1871	when
he	was	19	years	old.	He	was	heard	of	again	 in	1875	but	since
that	 time	 he	 had	 not	 been	 seen	 or	 heard	 of	 by	 any	 of	 his
relatives	 or	 friends,	 notwithstanding	 enquiries	 made	 by	 them.
His	mother	died	in	1873	and	Louis	inherited	an	amount	of	£900
from	 her.	 In	 1890	 an	 application	 was	 made	 to	 court	 for	 the
payment	 of	 this	money	 to	 his	 next-of-kin,	 but	 the	 application
was	refused.	Nine	years	later,	on	a	renewed	application	to	have
the	money	paid	out,	the	court	held	that	it	could	not	declare	him
to	be	dead	but	that	his	inheritance	could	be	distributed	amongst
his	next-of-kin	upon	 their	giving	 their	personal	undertaking	 to
the	Master	of	 the	High	Court	 that	 they	would	 restore	 to	Louis
Kannemeyer	 the	 capital	 sums	 received	 by	 them	 respectively,
should	he	be	found	to	be	alive.

Vermoede	van	dood
In	 1871,	 toe	 hy	 19	 jaar	 oud	 was,	 het	 Louis	 Kannemeyer
Kaapstad	verlaat	en	na	New	York	vertrek.	In	1875	is	weer	van
hom	gehoor	maar	 sedertdien	het	nie	een	van	sy	 familielede	of
vriende	 hom	 weer	 gesien	 of	 van	 hom	 gehoor	 nie,	 ten	 spyte
daarvan	dat	hulle	navraag	oor	hom	gedoen	het.	Sy	moeder	is	in
1873	oorlede	en	Louis	het	£900	van	haar	geërf.	 In	1890	 is	by
die	hof	aansoek	gedoen	om	die	geld	aan	sy	naasbestaandes	uit
te	 betaal	maar	 die	 aansoek	 is	 van	 die	 hand	 gewys.	 Nege	 jaar
later	is	die	aansoek	herhaal.	Die	hof	het	toe	beslis	dat	dit	nie	die
bevoegdheid	het	om	Kannemeyer	dood	te	verklaar	nie,	maar	dat
sy	 erfporsie	 onder	 sy	naasbestaandes	verdeel	 kon	word	 indien
hulle	 persoonlik	 teenoor	 die	 Meester	 van	 die	 Hoë	 Hof	 sou
onderneem	om	die	bedrae	wat	hulle	onderskeidelik	ontvang	het,
aan	Louis	Kannemeyer	 terug	 te	 betaal	 indien	 later	 bevind	 sou
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word	dat	hy	nog	leef.
DE	 VILLIERS	 CJ:	 [408]	 In	 my	 opinion	 it	 is	 in	 the
highest	degree	probable	that	Louis	Kannemeyer	is	dead,
but	 there	 is	 no	 legal	 presumption	 to	 that	 effect.	 The
Court	cannot,	therefore,	declare	him	to	be	dead	or	order
executors	to	be	appointed	of	his	estate.	If	his	inheritance
is	 to	 be	 distributed	 amongst	 his	 next-of-kin,	 they	must
give	 security	 to	 the	 Master	 for	 the	 repayment	 of	 the
money	in	case	he	should	hereafter	be	found	to	be	alive.
If	 the	 probability	 of	 death	 had	 been	 less	 than	 it	 is,	 it
would	 have	 been	 desirable	 to	 have	 substantial	 security
other	 than	 that	 of	 the	 next-of-kin	 themselves,	 but	 after
an	absence	of	twenty-eight	years,	during	the	last	twenty-
four	 of	 which	 he	 has	 never	 been	 heard	 of,
notwithstanding	 the	 efforts	 made	 to	 find	 him,	 such
strictness	 is	 unnecessary	 and	 may	 be	 dispensed	 with.
The	 Court	 will	 direct	 the	 executor	 to	 distribute	 the
inheritance	 amongst	 those	 persons	 who	 would	 be	 his
heirs	ab	intestato	 [that	 is,	his	 intestate	heirs]	 in	case	he
were	 dead	 upon	 their	 giving	 their	 [409]	 personal
undertaking	 to	 the	Master	 of	 the	 Supreme	Court	 [now
the	Master	 of	 the	High	Court]	 that	 they	will	 restore	 to
Louis	 Kannemeyer	 the	 capital	 sums	 respectively
received	by	them	in	case	he	should	hereafter	be	found	to
be	alive	.	.	.
BUCHANAN	J	and	MAASDORP	J	concurred.

Note
It	is	evident	from	this	decision	that	the	courts	are	sometimes	too
hesitant	to	make	an	order	presuming	a	person’s	death.	Van	der
"******	DEMO	-	www.ebook-converter.com*******"



Vyver	and	Joubert	(426)	ascribe	this	 to	 the	fact	 that	 the	courts
do	 not	 distinguish	 clearly	 between	 a	 declaration	 and	 a
presumption	 of	 death.	 In	 the	 case	 under	 discussion,	 for
example,	 it	 was	 found	 that	 it	 was	 “in	 the	 highest	 degree
probable”	 that	 the	 person	 concerned	 was	 dead,	 but	 the	 court
stated	 that	 “there	 is	 no	 legal	 presumption	 to	 that	 effect.	 The
Court	cannot,	therefore,	declare	him	to	be	dead”.	Van	der	Vyver
and	 Joubert	 correctly	 point	 out	 that	 a	 court	 cannot	 declare	 a
person	to	be	dead;	it	can	only	issue	a	presumption	of	death,	and
this	 the	 court	 can	do	 if	 it	 is	 convinced	on	 a	 preponderance	of
probabilities	that	the	person	is	dead.	(See	also	Boezaart	Persons
164;	 Kruger	 and	 Skelton	 (eds.)	 Persons	 47,	 51.)	 In	 the	 case
under	discussion	it	would	appear	as	though	this	was	indeed	the
position	and	therefore	the	presumption	should	have	been	issued.
From	this	case	it	is,	however,	also	clear	that	although	the	court
may	 not	 be	 prepared	 to	 make	 an	 order	 presuming	 a	 person’s
death,	it	may	nonetheless	order	that	the	missing	person’s	estate
be	administered	and	his	or	her	property	be	divided	amongst	his
or	her	heirs,	provided	that	they	furnish	security	for	the	return	of
the	 property,	 or	 its	 value,	 should	 the	missing	 person	 reappear
(see	 further	 In	 re	 Cuthbert	 1932	 NPD	 615;	 Ex	 parte	 Davids
1948	 (1)	 SA	 1018	 (W)).	 See	 also	Ex	 parte	 Pieters	 [6]	 where
security	was	not	required.
Berger	v	Aiken	 1964	 (2)	SA	396	 (W)	 is	 an	example	of	a	 case
where	 persons	 in	 respect	 of	 whom	 an	 order	 presuming	 their
death	had	been	made,	reappeared.

Aantekening
Dit	 wil	 voorkom	 of	 die	 howe	 soms	 te	 huiwerig	 is	 om	 ’n
vermoede	 van	 dood	 uit	 te	 spreek.	 Van	 der	 Vyver	 en	 Joubert
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(426)	skryf	dit	toe	aan	die	feit	dat	die	howe	nie	duidelik	tussen
’n	 verklaring	 en	 ’n	 vermoede	 van	 dood	 onderskei	 nie.	 In	 die
onderhawige	 saak	 is	 byvoorbeeld	 gesê	 dat	 dit	 “in	 the	 highest
degree	probable”	was	dat	die	betrokke	persoon	dood	was	“but
there	 is	no	 legal	presumption	 to	 that	effect.	The	Court	cannot,
therefore,	 declare	 him	 to	 be	 dead”.	Van	der	Vyver	 en	 Joubert
wys	 tereg	daarop	dat	 ’n	hof	nie	 ’n	persoon	dood	kan	verklaar
nie;	die	hof	kan	net	’n	vermoede	van	dood	uitspreek	en	dit	kan
gedoen	 word	 as	 die	 hof	 op	 ’n	 oorwig	 van	 waarskynlikheid
daarvan	oortuig	is	dat	die	persoon	dood	is.	(Sien	ook	Boezaart
Personereg	170;	Kruger	en	Skelton	(reds.)	Personereg	48,	54.)
Dit	wil	voorkom	of	dit	 in	die	onderhawige	saak	wel	die	geval
was	en	gevolglik	moes	die	vermoede	uitgespreek	gewees	het.
Uit	hierdie	 saak	 is	dit	 egter	ook	duidelik	dat	 alhoewel	die	hof
nie	 bereid	mag	wees	 om	 ’n	 vermoede	 van	 dood	 uit	 te	 spreek
nie,	 die	 hof	 in	 ’n	 gegewe	 geval	 wel	 bereid	 mag	 wees	 om	 te
beveel	dat	die	vermiste	persoon	se	boedel	beredder	en	onder	sy
of	haar	erfgename	verdeel	word,	indien	die	erfgename	sekuriteit
stel	vir	teruggawe	van	die	voordele	of	die	waarde	daarvan	as	die
verdwene	 persoon	 sou	 terugkeer	 (sien	 verder	 In	 re	 Cuthbert
1932	NPD	615;	Ex	parte	Davids	1948	(1)	SA	1018	(W)).	Sien
ook	Ex	parte	Pieters	[6]	waar	sekuriteit	nie	vereis	is	nie.
Berger	 v	 Aiken	 1964	 (2)	 SA	 396	 (W)	 is	 ’n	 voorbeeld	 van	 ’n
geval	waar	persone	ten	opsigte	van	wie	’n	vermoede	van	dood
uitgespreek	is,	weer	hulle	opwagting	gemaak	het.

Presumption	regarding	sequence	of	deathVermoede	oor	volgorde	van	oorlye

[9]	EX	PARTE	GRAHAM
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1963	(4)	SA	145	(D)

Presumption	regarding	sequence	of	death
In	 terms	 of	 her	 will,	 a	 woman	 of	 50	 left	 her	 estate	 to	 her
adopted	 son	of	16.	The	will	 also	provided	 that	 should	 the	 son
predecease	the	testatrix	the	whole	estate	was	to	devolve	on	her
mother.	The	testatrix	and	her	son	were	killed	in	an	air	disaster
in	which	 all	 the	 passengers	 and	 crew	 perished.	 The	 executrix
awarded	 the	 whole	 estate	 to	 the	 testatrix’s	 mother,	 but	 the
Registrar	of	Deeds	first	required	an	order	of	the	court	declaring
that	the	adopted	son	had	died	before	or	simultaneously	with	the
testatrix	 before	 he	 would	 transfer	 any	 immovable	 property	 to
her	mother.	 The	 executrix	 then	 applied	 for	 an	 order	 declaring
that	the	testatrix	and	her	son	had	died	simultaneously.	The	order
was	granted.

Vermoede	oor	die	volgorde	van	oorlye
’n	 Vrou	 van	 50	 het	 haar	 boedel	 in	 haar	 testament	 aan	 haar
aangenome	 seun	 van	 16	 bemaak.	 Die	 testament	 het	 verder
bepaal	 dat	 as	 die	 seun	 voor	 die	 testatrise	 sou	 sterf,	 die	 hele
boedel	na	haar	moeder	moes	gaan.	Die	 testatrise	en	haar	 seun
het	albei	 in	’n	vliegongeluk	gesterf	waarin	al	die	passasiers	en
vlugpersoneel	 omgekom	 het.	 Die	 eksekutrise	 het	 die	 hele
boedel	 aan	 die	 testatrise	 se	 moeder	 toegeken,	 maar	 die
Registrateur	van	Aktes	wou	eers	’n	hofbevel	hê	wat	verklaar	het
dat	 die	 seun	 voor	 of	 gelyktydig	 met	 die	 testatrise	 gesterf	 het
voordat	hy	die	onroerende	goed	aan	haar	moeder	wou	oordra.
Die	 eksekutrise	 van	 die	 boedel	 het	 toe	 aansoek	 gedoen	om	 ’n
verklarende	 bevel	 dat	 die	 testatrise	 en	 haar	 seun	 gelyktydig
gesterf	het.	Die	hof	het	die	aansoek	toegestaan.
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WARNER	J:	[145]	In	the	case	of	Nepgen	NO	v	Van	Dyk
NO,	1940	EDL,	123	at	p	130,	it	was	said	that	there	was
no	 presumption	 as	 to	 which	 of	 two	 [146]	 people
predeceased	 each	 other.	 That	 was	 a	 case	 of	 a	 motor
accident	in	which	two	people	met	their	deaths	.	.	.	There
is	 nothing	 in	 the	 judgment	 to	 show	 that	 there	was	 any
relationship	 between	 the	 two	 people.	 In	 Ex	 parte
Martienssen,	 1944	 CPD	 139,	 an	 order	 was	 granted
presuming	 the	 deaths	 of	 a	 mother	 aged	 63	 and	 her
daughter	 aged	 27	 to	 have	 been	 simultaneous.	 It	 was
clear	 in	 that	 case	 that	 it	 would	 make	 no	 difference
whether	the	daughter	was	presumed	to	have	died	after	or
simultaneously	 with	 the	 mother	 and	 the	 court	 was
referred	 to	 the	 Roman	 Law	 which	 indicated	 that	 in
Roman	 Law	 there	 are	 certain	 presumptions	 to	which	 I
shall	 refer	 later	 in	 dealing	 with	 certain	 passages	 in
Voet’s	Commentary	on	Pandects.
There	are	two	other	cases	in	which	an	order	presuming
simultaneous	 deaths	 was	 made,	 the	 first	 Ex	 parte
Bagshaw,	 1942	 (2)	 PH	 F77,	 where	 a	 mother	 and	 two
children	 died	 as	 a	 result	 of	 the	 ship	 upon	 which	 they
were	travelling	being	torpedoed	and,	from	the	available
report,	 it	 does	 not	 appear	 that	 any	 authorities	 were
referred	to.	The	other	case	is	Ex	parte	Chodos,	1948	(4)
SA	 221	 (C),	 where	 a	 mother	 and	 daughter	 were
presumed	 to	 have	 died	 as	 a	 result	 of	 being	 shot	 in
Poland	 in	 1942.	 Death	 was	 presumed	 to	 have	 been
simultaneous	 and	 there	 was	 no	 reference	 to	 any
presumptions,	 the	 order	 being	 granted	 because,
apparently,	 it	 would	 make	 no	 difference.	 It	 does	 not
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appear	from	the	report	that	any	judgment	was	given.
Voet	 34.5.3,	 does	 refer	 to	 certain	 presumptions	 after
making	 the	 statement	 that,	 generally	 speaking,	 where
people	 die	 together	 in	 a	 single	 catastrophe,	 no	 one	 is
deemed	to	have	survived	another,	unless	such	is	proved.
The	first	presumption	is	that	where	a	freed	man	and	his
son	die	together,	it	is	presumed	in	case	of	doubt,	that	the
son	 died	 first.	 The	 reason	 he	 gives	 is	 that	 thereby	 the
freed	man’s	estate	will	go	 to	 the	patron.	Obviously,	no
such	 presumption	 can	 have	 any	 application	 today.	The
second	one	is	the	Roman	Law	presumption	referred	to	in
Martienssen’s	 case	 which	 is	 that	 where	 a	 father	 or
mother	and	son	die	together	in	one	catastrophe,	the	son
will	be	presumed	to	have	died	first	if	he	is	under	the	age
of	puberty	on	the	ground	that	he	“was	less	able	to	put	up
a	 struggle	 and	 was	 indeed	 weaker	 than	 his	 parents	 in
strength	of	body	and	determination.”	 If	 the	 son	 is	over
the	age	of	puberty,	he	is	presumed	to	have	died	after	the
parent	 “on	 the	 ground	 that	 then	 death	 would	 have
overtaken	 each	 according	 to	 the	 usual	 course	 of
mortality.”	 (Gane’s	 translation,	 vol	 5	 p	 265).	 These
presumptions	 have	 not	 been	 followed	 in	 the	 cases	 to
which	 I	 have	 referred	 and	 if	 they	 formed	 part	 of	 the
Roman-Dutch	 Law,	 I	 do	 not	 believe	 that	 it	 is	 either
necessary	 or	 desirable	 slavishly	 to	 follow	 such
completely	artificial	reasoning	in	these	modern	times.	In
any	event,	it	must	be	remembered	that	the	general	rule	is
that	there	is	no	presumption.
It	 seems	 to	me	 that	 the	 approach	 adopted	 in	Nepgen	 v
Van	Dyk	 is	 the	 proper	 one.	 There	 the	Court	 examined
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the	 facts	 to	 see	 if	 there	was	 any	 evidence	 to	 support	 a
conclusion	that	the	deaths	were	not	simultaneous.	In	the
present	 case,	 we	 are	 concerned	 with	 the	 crash	 of	 an
aircraft	and	the	evidence	is	that	the	aircraft	crashed	in	a
swamp	and	[147]	was	extensively	damaged	with	debris
being	 strewn	 around	 over	 a	 large	 area.	 All	 the
passengers	and	crew	were	killed	and,	in	many	instances,
the	identification	of	the	bodies	was	impossible.
It	 seems	 to	 me	 that	 in	 such	 circumstances	 the
probabilities	are	overwhelming	 that	 the	passengers	did,
in	 fact,	 die	 simultaneously	 and	 consequently	 any
presumptions	 that	 there	 may	 be	 are	 excluded.	 In	 any
event,	there	is	no	ground	for	believing	that	death	would
have	overtaken	them	in	 the	usual	course	of	mortality.	 I
consequently	 make	 an	 order	 that	 the	 testatrix	 and	 her
son	are	presumed	to	have	died	simultaneously	.	.	.

Note
A	beneficiary	can	inherit	from	a	deceased	person	only	if	he	or
she	survives	the	deceased.	Therefore,	if	a	person	dies	before	or
simultaneously	with	another,	he	or	she	cannot	inherit	from	him
or	 her.	 Where	 several	 persons	 lose	 their	 lives	 in	 the	 same
disaster	 (that	 is,	 where	 they	 are	 commorientes)	 it	 may	 be
important	 to	 determine	 which	 of	 them	 died	 first,	 in	 order	 to
establish	 whether	 one	 inherited	 from	 the	 other.	 The	 artificial
presumptions	 of	 the	 common	 law	 which	 operated	 where
members	of	the	same	family	perished	in	such	circumstances	are
no	 longer	 accepted	 in	 our	 law.	 The	 general	 presumption	 of
English	 law	 that	 the	 oldest	 person	 died	 first,	 irrespective	 of
whether	 the	 people	 concerned	 were	 members	 of	 the	 same
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family,	also	does	not	operate	in	our	law.	The	general	rule	today
is	that	if	the	sequence	in	which	people	died	cannot	be	proved	on
a	 balance	 of	 probabilities,	 there	 is	 no	 presumption	 either	 of
survival	 or	 of	 simultaneous	 death.	 In	 other	 words,	 today	 the
time	of	death	of	deceased	persons	is	a	question	of	fact	which	is
established	 without	 the	 aid	 of	 presumptions.	 Unless	 there	 is
evidence	 to	 the	 contrary,	 the	 courts	 will,	 however,	 find	 that
commorientes	 died	 simultaneously.	 After	 all,	 if	 there	 are	 no
witnesses	 to	 testify	 that	 one	 person	 died	 before	 the	 other,	 the
court	can	do	nothing	else	but	find	that	they	died	simultaneously.

Aantekening
’n	Persoon	kan	net	van	’n	erflater	erf	as	hy	of	sy	leef	 ten	tyde
van	 die	 erflater	 se	 dood.	 As	 ’n	 persoon	 dus	 voor	 ’n	 ander	 of
tesame	met	daardie	persoon	sterf,	kan	hy	of	sy	nie	van	hom	of
haar	erf	nie.	Waar	verskeie	persone	in	dieselfde	ramp	sterf	(dit
wil	 sê,	waar	 hulle	 commorientes	 is),	 kan	 dit	 van	 belang	wees
om	te	bepaal	wie	eerste	gesterf	het	 ten	einde	vas	 te	stel	of	die
een	van	die	ander	geërf	het.	Die	kunsmatige	vermoedens	wat	in
die	 gemenereg	 gegeld	 het	 as	 lede	 van	 dieselfde	 gesin	 in
sodanige	omstandighede	gesterf	het,	is	nie	meer	in	ons	reg	van
toepassing	 nie.	 So	 ook	 nie	 die	 algemene	 vermoede	 van	 die
Engelse	 reg	dat	die	oudste	persoon	eerste	gesterf	het,	afgesien
daarvan	of	die	betrokke	persone	lede	van	een	gesin	was	of	nie.
Die	 algemene	 reël	 vandag	 is	 dat	 as	 die	 volgorde	 waarin	 die
persone	dood	 is,	nie	op	 ’n	oorwig	van	waarskynlikheid	bewys
kan	 word	 nie,	 daar	 geen	 vermoede	 van	 óf	 oorlewing	 óf
gelyktydige	dood	is	nie.	Die	tydstip	van	die	oorledenes	se	dood
is	met	ander	woorde	vandag	’n	feitevraag	wat	sonder	die	hulp
van	 vermoedens	 vasgestel	 word.	 Tensy	 daar	 getuienis	 tot	 die
teendeel	is,	sal	die	howe	egter	beslis	dat	die	persone	gelyktydig
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gesterf	 het.	 Die	 hof	 kan	 eintlik	 niks	 anders	 doen	 as	 om	 te
verklaar	 dat	 hulle	 gelyktydig	 om	 die	 lewe	 gekom	 het	 as	 daar
geen	getuies	is	om	aan	te	dui	dat	die	een	persoon	voor	die	ander
gesterf	het	nie.
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Domicile	of	origin Domisilie	van	oorsprong

[10]	GRINDAL	V	GRINDAL

1997	(4)	SA	137	(C)

Domicile	of	origin	does	not	revive	automatically
The	 applicant	 (that	 is,	 the	wife)	 applied	 to	 sue	 the	 respondent
for	 divorce	 by	 edictal	 citation.	 She	 had	 lived	 in	 South	Africa
until	 she	 married	 the	 respondent	 in	 September	 1995	 in	 Cape
Town.	At	that	time	the	respondent	was	permanently	resident	in
Australia.	He	 had	 always	 regarded	Australia	 as	 his	 permanent
home.	 In	December	1995	 the	 applicant	 emigrated	 to	Australia
to	live	with	her	husband.	While	on	a	visit	to	England	in	1996	it
became	clear	 that	 their	marriage	was	 at	 an	 end.	The	applicant
remained	in	England	and	took	up	temporary	employment	there
but	intended	to	return	to	South	Africa	shortly.	The	question	the
court	had	to	decide	was	whether	the	applicant	was	domiciled	in
Cape	Town	as	that	would	determine	whether	it	had	jurisdiction
to	hear	 the	matter.	The	court	 found	 that	 the	 applicant	was	not
domiciled	 in	 Cape	 Town	 and	 that	 it	 therefore	 did	 not	 have
jurisdiction	in	the	matter,	but	that	the	applicant	could	renew	the
application	once	she	had	returned	to	Cape	Town.

Domisilie	van	oorsprong	herleef	nie	outomaties	nie
Die	applikant	(dit	wil	sê,	die	vrou)	het	aansoek	gedoen	om	die
verweerder	 by	 wyse	 van	 ediktale	 sitasie	 om	 ’n	 egskeiding	 te
dagvaar.	Sy	het	 in	Suid-Afrika	gewoon	totdat	sy	 in	September
1995	in	Kaapstad	met	die	respondent	getroud	is.	Die	respondent
was	op	daardie	stadium	in	Australië	woonagtig	en	het	ook	altyd
Australië	 as	 sy	 permanente	 woonplek	 beskou.	 In	 Desember
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1995	het	die	applikant	na	Australië	geëmigreer	om	by	haar	man
te	 gaan	woon.	 Terwyl	 hulle	 in	 1996	 op	 besoek	 aan	 Engeland
was,	 het	 dit	 duidelik	 geword	 dat	 hulle	 huwelik	 onherstelbaar
verbrokkel	het.	Die	applikant	het	in	Engeland	gebly	en	tydelike
werk	 daar	 aanvaar	maar	was	 van	 plan	 om	 binnekort	 na	 Suid-
Afrika	 terug	 te	 keer.	 Die	 hof	 moes	 beslis	 of	 die	 applikant	 in
Kaapstad	gedomisilieer	was	aangesien	dit	sou	bepaal	of	die	hof
jurisdiksie	 gehad	 het	 om	 die	 saak	 aan	 te	 hoor.	 Die	 hof	 het
bevind	dat	die	applikant	nie	in	Kaapstad	gedomisilieer	was	nie
en	 dat	 hy	 dus	 nie	 jurisdiksie	 gehad	 het	 nie	 maar	 dat	 die
applikant	die	aansoek	weer	mag	indien	wanneer	sy	na	Kaapstad
terugkeer.

NGCOBO	J:	[138]	The	question	which	arises	is	whether
this	Court	has	jurisdiction	in	this	matter.	The	jurisdiction
of	this	Court	is	governed	by	s	2	of	the	Divorce	Act	70	of
1979.	It	says:
“(1)	 A	 Court	 shall	 have	 jurisdiction	 in	 a	 divorce
action	if	the	parties	are	or	either	of	the	parties	is	–
[139]	 (a)	 domiciled	 in	 the	 area	of	 jurisdiction	of	 the
Court	on	the	date	on	which	the	action	is	instituted;	or
(b)	ordinarily	resident	in	the	area	of	jurisdiction	of	the
Court	on	the	said	date	and	have	or	has	been	ordinarily
resident	 in	 the	Republic	for	a	period	of	not	 less	 than
one	year	immediately	prior	to	that	date.”

The	 applicant	 is	 neither	 ordinarily	 resident	 in	 Cape
Town	nor	has	she	been	resident	in	the	Republic	for	the
period	 of	 one	 year	 prior	 to	 23	 December	 1996,	 this
being	 the	 date	 when	 she	 instituted	 the	 present
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application.	She	is	therefore	not	covered	by	s	2(1)(b)	of
the	 Divorce	 Act.	 This	 much	 was	 conceded.	 Counsel
contended	 that	 the	 applicant	 is,	 however,	 covered	 by	 s
2(1)(a)	because	she	is	domiciled	in	Cape	Town.
When	 the	 applicant	 emigrated	 to	Australia	 to	 live	with
the	 respondent,	 she	 lost	 her	 domicile	 in	 South	 Africa.
She	deliberately	decided	 to	give	up	her	home	 in	South
Africa	 and	 to	 make	 her	 permanent	 home	 in	 Australia.
Upon	arrival	in	Australia,	she	acquired,	as	her	domicile
of	choice,	Australia.	This	is	so	because:
“It	is	clear	on	the	authorities	that	in	order	to	establish
a	 domicile	 of	 choice	 it	 must	 be	 established	 that	 the
person	 concerned	 has	 abandoned	 his	 domicile	 of
origin	and	has	in	fact	acquired	a	domicile	of	choice	in
another	place	by	arriving	at	 that	place	and	 intending
to	remain	there.”

Ley	v	Ley’s	Executors	and	Others	1951	(3)	SA	186	(A)
at	191C–D.
The	applicant	has	since	departed	from	Australia	with	the
settled	intention	not	to	return	there.	She	is	at	present	in
England	where	she	says	she	is	temporarily	staying	until
her	return	to	South	Africa,	where	she	intends	remaining
permanently.
It	 is	 now	 contended	 that	 the	 applicant	 has,	 by	 her
conduct,	 lost	 her	 domicile	 of	 choice	 in	 Australia.	 Her
domicile	 of	 origin,	 so	 it	 was	 argued,	 must	 now	 be
revived,	 notwithstanding	 the	 fact	 that	 she	 has	 not	 yet
returned	 to	 South	 Africa.	 I	 was	 urged	 to	 invoke	 the
doctrine	of	 revival	of	domicile	of	origin	and	give	 it	 its
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“(1)

(2)

“gap-filling	function”.	In	terms	of	this	doctrine,	when	a
previously	acquired	domicile	of	choice	has	been	cast	off
and	a	new	domicile	of	choice	or	dependence	has	not	yet
been	 acquired,	 the	 domicile	 of	 origin	 is	 revived
automatically	without	 the	simultaneous	acquisition	of	a
new	 domicile	 of	 choice	 or	 dependence.	 Ellison	 Kahn
The	South	African	Law	of	Domicile	of	Natural	Persons
(1972)	at	20.	In	support	of	this	argument	I	was	referred
to	CF	Forsyth	Private	 International	 Law:	 The	Modern
Roman-Dutch	 Law	 including	 the	 Jurisdiction	 of	 the
Supreme	Court	3rd	ed	(1996)	at	135–8	and	the	decision
in	Ex	parte	Donelly	1915	WLD	29.
This	argument	rests	on	the	assumption	that	the	applicant
has	 now	 lost	 her	 domicile	 in	 Australia.	 The	 question
which	arises	is	whether	by	our	law	the	applicant	has	lost
her	 domicile	 in	 Australia	 and	 revived	 her	 domicile	 in
Cape	 Town.	 The	 answer	 to	 this	 question	 lies	 in	 the
Domicile	Act	3	of	1992	(“the	Domicile	Act”).
Section	3	of	the	Domicile	Act	provides:
No	 person	 shall	 lose	 his	 domicile	 until	 he	 has
acquired	another	domicile,	whether	by	choice	or	by
operation	of	law.
Notwithstanding	 any	 law	 or	 the	 common	 law,	 no
person’s	 domicile	 of	 origin	 shall	 revive	 except
within	the	meaning	of	s	1	or	2.”

Section	 2	 deals	 with	 persons	 who	 are	 incapable	 of
forming	a	mental	[140]	capacity	 to	acquire	domicile.	 It
does	not	apply	here.	Section	1	is	applicable.	That	section
says	the	following:
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“(1)

(2)

Every	person	who	is	of	or	over	the	age	of	18	years,
and	every	person	under	the	age	of	18	years	who	by
law	has	the	status	of	a	major,	excluding	any	person
who	does	not	 have	 the	mental	 capacity	 to	make	 a
rational	 choice,	 shall	 be	 competent	 to	 acquire	 a
domicile	of	choice,	regardless	of	such	person’s	sex
or	marital	status.
A	domicile	of	choice	shall	be	acquired	by	a	person
when	 he	 is	 lawfully	 present	 at	 a	 particular	 place
and	has	the	intention	to	settle	there	for	an	indefinite
period.”

Section	3(1)	makes	 it	plain	 that	 a	person	does	not	 lose
his	or	her	domicile	until	he	or	she	has	acquired	another
domicile,	“whether	by	choice	or	by	operation	of	law”.	It
is	clear	from	s	3(2)	that	domicile	of	origin	may	only	be
revived	 in	 terms	 of	 s	 1	 or	 s	 2.	 In	 the	 case	 of	 the
applicant,	she	can	only	revive	her	domicile	of	origin	in
terms	of	s	1(2).	This	subsection	requires	that	a	person	be
lawfully	 present	 in	 the	 domicile	 of	 origin	 with	 the
intention	to	settle	there	permanently.
The	question	which	arises	 is	whether	 the	 applicant	has
lost	her	domicile	 in	Australia	and	 revived	her	domicile
of	 origin	 in	 accordance	 with	 the	 provisions	 of	 the
Domicile	 Act.	 To	 do	 so,	 she	 must	 meet	 two
requirements:	 firstly,	 she	 must	 be	 lawfully	 present	 in
Cape	Town;	and,	secondly,	she	must	have	the	intention
to	settle	there	permanently.	These	two	requirements	may
not	 come	 into	 existence	 simultaneously	 but	 until	 they
co-exist	the	domicile	of	origin	has	not	been	revived.	The
applicant	 has	 the	 intention	 to	 settle	 in	 Cape	 Town
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permanently.	 On	 that	 score,	 the	 mental	 requirement	 is
met.	 However,	 she	 has	 not	 yet	 arrived	 in	 Cape	 Town.
Until	 she	 arrives	 in	 Cape	 Town,	 the	 first	 requirement,
the	physical	presence,	is	not	met.	By	our	law,	therefore,
her	domicile	of	origin	has	not	been	 revived.	Until	 it	 is
revived,	 in	 terms	of	 s	 3(1)	 of	 the	Domicile	Act,	 she	 is
still	domiciled	in	Australia.
In	support	of	the	doctrine	of	revival,	counsel	referred	me
to	the	decision	in	Ex	parte	Donelly	1915	WLD	29.	What
distinguishes	this	case	immediately	from	the	one	before
me	 is	 that	 there	 was	 no	 statute	 which	 governed	 the
position	then	.	.	.
[141]	 The	 position	 is	 now	 governed	 by	 s	 3	 of	 the
Domicile	Act.	Section	3	expressly	rejects	the	doctrine	of
revival	 in	 favour	 of	 the	 doctrine	 of	 persistence.	This	 it
does	by	providing,	firstly,	that	“no	person	shall	lose	his
domicile	 until	 he	 has	 acquired	 another	 domicile,
whether	 by	 choice	 or	 by	 operation	 of	 law”,	 and,
secondly,	 that	 the	 domicile	 of	 origin	 may	 only	 be
revived	in	terms	of	s	1	or	s	2.	In	view	of	the	provisions
of	s	3	of	the	Domicile	Act,	the	doctrine	of	revival	is	no
longer	part	of	our	law.
In	the	result,	the	applicant	is,	according	to	our	law,	still
domiciled	 in	 Australia.	 The	 application,	 it	 follows,	 is
premature.	Until	she	arrives	in	Cape	Town,	the	applicant
is	 not	 domiciled	 here.	 Having	 regard	 to	 her	 declared
intention	 to	 come	 to	Cape	Town	 “shortly”,	 it	 seems	 to
me	that	the	proper	order	to	make	is	one	postponing	the
application	sine	die	 [that	 is,	without	 fixing	a	date	 for	a
further	 hearing]	 and	 granting	 the	 applicant	 leave	 to
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renew	the	application	on	the	same	papers,	supplemented
insofar	as	it	may	be	necessary	.	.	.

Note
This	 case	 clearly	 illustrates	 that	 a	 person’s	 domicile	 of	 origin
does	not	automatically	revive	if	he	or	she	intends	to	abandon	his
or	her	previous	domicile.	The	person	retains	his	or	her	existing
domicile	until	he	or	she	acquires	a	new	one,	whether	by	choice
or	operation	of	law.
On	 domicile	 as	 a	 factor	 in	 jurisdiction	 in	 divorce	 actions,	 see
the	note	on	Eilon	v	Eilon	[13].

Aantekening
Dit	is	uit	hierdie	saak	duidelik	dat	’n	persoon	se	domisilie	van
oorsprong	nie	outomaties	herleef	wanneer	hy	of	 sy	bedoel	om
sy	of	haar	vorige	domisilie	prys	te	gee	nie.	Die	persoon	behou
sy	of	haar	bestaande	domisilie	totdat	hy	of	sy	’n	nuwe	domisilie
verkry,	hetsy	dit	by	wyse	van	keuse	of	regswerking	geskied.
Sien	die	aantekening	by	Eilon	v	Eilon	 [13]	oor	domisilie	as	 ’n
faktor	by	jurisdiksie	in	egskeidingsgedinge.

Domicile	of	choice Domisilie	van	keuse

[11]	COOK	V	COOK

1939	CPD	314

The	factum	requirement	for	establishing	a	domicile	of
choice

The	plaintiff	was	born	 in	Natal,	married	 there	 in	1928	 and	he
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and	 his	 wife	 lived	 there	 until	 1935.	 He	 then	 moved	 to
Johannesburg	in	search	of	work	and	remained	there	until	1938.
He	then	decided	to	go	to	Cape	Town	because	he	had	heard	that
the	prospects	of	obtaining	employment	there	were	better	than	in
Johannesburg.	He	arrived	in	Cape	Town	on	9	January	1939	and
obtained	employment	on	a	weekly	basis	on	12	January.	He	had
never	lived	in	the	Cape	before.	His	wife	refused	to	join	him	in
Cape	 Town.	 A	 week	 after	 his	 arrival	 in	 Cape	 Town	 he
commenced	 divorce	 proceedings	 against	 his	 wife.	 The	 Cape
court	had	to	decide	whether	 the	plaintiff	was	domiciled	within
its	area	of	jurisdiction.	It	held	that	he	was	not.	Absolution	from
the	instance	was	ordered.

Die	factum-vereiste	vir	die	vestiging	van	’n	domisilie	van
keuse

Die	eiser	is	in	Natal	gebore,	is	in	1928	daar	getroud	en	hy	en	sy
vrou	 het	 tot	 in	 1935	 daar	 gewoon.	 Hy	 het	 hierna	 op	 soek	 na
werk	na	 Johannesburg	verhuis	 en	 tot	 1938	daar	gebly.	Hy	het
toe	besluit	om	Kaapstad	toe	te	gaan	omdat	hy	verneem	het	dat
werksvooruitsigte	daar	beter	was	as	in	Johannesburg.	Hy	het	op
9	Januarie	1939	in	Kaapstad	aangekom	en	op	12	Januarie	op	’n
weeklikse	basis	werk	gekry.	Hy	het	nooit	voorheen	in	Kaapstad
gewoon	nie.	Sy	vrou	het	geweier	om	saam	met	hom	Kaap	toe	te
verhuis.	 ’n	 Week	 na	 sy	 aankoms	 in	 Kaapstad	 het	 hy
egskeidingsverrigtinge	 teen	 sy	 vrou	 ingestel.	 Die	 Kaapse	 hof
moes	 beslis	 of	 die	 eiser	 binne	 die	 hof	 se	 jurisdiksiegebied
gedomisilieer	was.	Daar	is	beslis	dat	hy	nie	daar	gedomisilieer
was	nie.	Die	hof	het	absolusie	van	die	instansie	beveel.

DE	 VILLIERS	 J:	 [315]	 He	 [that	 is,	 the	 plaintiff]	 left
Johannesburg	 purely	 in	 the	 hope	 of	 obtaining	 work	 in
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Cape	Town	and	intended,	if	he	obtained	employment,	to
settle	down	at	the	Cape.	He	has	no	home	or	residence	of
his	own	in	the	ordinary	sense	of	the	term	at	Cape	Town
and	 is	 simply	 living	 with	 friends.	 A	 week	 after	 he
arrived	 in	Cape	Town	 he	 consulted	 an	 attorney	with	 a
view	 to	 setting	 restitution	 proceedings	 [that	 is,	 divorce
proceedings]	 in	 train.	 A	 summons	 was	 duly	 issued	 on
the	13th	February.	It	will	seem,	therefore,	 that	a	month
after	 arriving	 at	Cape	Town	he	 invoked	 the	 aid	of	 this
Court	 to	 adjudicate	 upon	 his	 matrimonial	 affairs,	 the
initial	 steps	 having	 been	 taken	 a	week	 after	 his	 arrival
here.	Upon	this	review	of	the	facts	the	question	that	falls
for	 determination	 is	 whether	 this	 Court	 can	 be	 said	 to
have	jurisdiction	to	entertain	this	action.
I	am	prepared	to	accept	his	evidence	to	the	effect	that	in
Johannesburg	 he	 gave	 expression	 to	 an	 intention	 to
move	to	Cape	Town.	In	my	view	the	residence	is	of	the
slenderest	description,	while	the	expression	of	intention
amounts	to	little	more	than	an	intention	to	settle	at	Cape
Town	if	he	found	work	here.
In	order	 to	determine	whether	he	could	be	said	to	have
acquired	[316]	a	domicile	within	 the	 jurisdiction	of	 the
Court,	the	Court	must	be	satisfied	both	as	to	the	factum
of	 residence	 and	 the	 animus;	 and	 the	 onus	 of	 proving
that	he	has	acquired	a	fresh	domicile	rests	upon	him:	see
Webber	v	Webber	(1915,	A.D.	239).	I	do	not	think	that
any	minimum	period	of	residence	can	be	laid	down.	The
length	 of	 residence,	 however,	 is	 of	 assistance	 in
determining	whether	a	Court	can	accept	 the	expression
of	 his	 intention	 to	 found	 a	 new	 domicile	 within	 the
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jurisdiction	of	this	Court.	The	correct	legal	approach	to
the	question	for	determination	has	been	very	well	put	by
Voet	(5.1.97):
“But	whenever	it	is	not	quite	clear	where	a	person	has
fixed	his	domicile,	and	whether	he	has	any	 intention
of	 not	 leaving	 again,	 resort	 must	 be	 had	 to	 the
probabilities	 of	 the	 case,	 gathered	 from	 the	 various
surrounding	circumstances,	although	they	may	not	all
be	 equally	 strong,	 or	 each	 considered	 by	 itself,
equally	 conclusive,	 but	 much	 weight	 is	 attached	 to
them	 in	 the	 opinion	 of	 a	 careful	 and	 experienced
judge.”

Voet’s	 views	 have	 been	 adopted	 by	 the	 Appellate
Division	[now	the	Supreme	Court	of	Appeal]	in	Webber
v	 Webber	 (1915,	 A.D.	 at	 p.	 242),	 where	 INNES,	 CJ,
dealt	with	this	question	in	the	following	terms:
“The	principles	 regulating	domicile,	 founded	as	 they
are	 upon	 the	 civil	 law,	 have	 been	 developed	 in
England	and	in	Holland	upon	very	similar	lines.	The
Roman-Dutch	 law	 recognised	 that	 any	person,	being
sui	juris	[that	is,	having	legal	capacity],	could	acquire
a	domicile	of	choice	in	a	new	country	by	establishing
his	actual	residence	in	that	country	with	the	intention
of	making	it	his	permanent	home:	Cens.	For.	(Pt.	1,	3,
125);	 Voet	 Ad	 Pand.	 (5.1.98,	 etc.).	 Both	 elements
(factum	 et	 animus)	 were	 essential;	 intention	 without
residence,	and	residence	without	intention	were	alike
ineffective.	 And	 it	 also	 adopted	 the	 rule	 that	 the
burden	of	proving	a	change	of	domicile	lay	upon	the
person	alleging	it	.	.	.”
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The	question	 of	 the	 duration	of	 residence	 is	 dealt	with
very	 clearly	 by	 KINDERSLEY,	 VC,	 in	 Cockrell	 v
Cockrell	 (25	 Law	 Journal,	 Chancery,	 at	 p.	 732).	 His
Lordship	 there	 emphasised	 that	 length	 of	 residence	 is
one	of	the	first	things	that	should	be	considered	when	a
question	 of	 domicile	 arises:	 “Length	 of	 time	 is
considered	 one	 of	 the	 criteria,	 or	 one	 of	 the	 indiciae,
from	which	the	intention	to	acquire	a	new	domicile	is	to
be	 inferred,	 and	 it	 is	 considered	 a	 very	 material
ingredient	in	the	consideration	of	the	question.”	In	most
of	 the	 authorities	 the	 duration	 of	 the	 residence	 was
lengthy,	generally	a	period	of	years.
[317]	 In	 the	 present	 case	 the	 residence	 has	 been	 of
extremely	short	duration.	 I	am	asked	 to	say	 that	on	 the
evidence	 this	 short	 period	 of	 residence	 is	 confirmatory
of	 the	 expression	 by	 the	 plaintiff	 of	 his	 intention	 to
make	Cape	Town	his	permanent	home.	I	agree	 that	 the
factum	 and	 the	 animus	manendi	 are	 inter-related,	 and,
that	 from	 the	 factum	 of	 residence	 an	 inference	 of
intention	to	reside	permanently	can	be	drawn.	It	should,
however,	 be	 borne	 in	 mind	 that	 the	 evidence	 of	 a
plaintiff	who	gives	 evidence	of	his	 intention	 to	 change
his	 domicile	 is	 usually	 accepted	 with	 considerable
reserve;	 and	as	was	pointed	out	by	LORD	CAIRNS	 in
Bell	v	Kennedy	(1868,	LR	1	Sc.	and	Div.	at	p.	313),	such
evidence	requires	to	be	carefully	weighed	in	the	light	of
all	 the	circumstances	of	 the	case	 (see	Halsbury,	vol.	6,
Hailsham	 ed.,	 sec.	 246).	 Judges	 have	 in	 the	 past
frequently	had	occasion	to	remark	that	this	branch	of	the
law	was	 firmly	 established,	 but	 that	 the	 real	 difficulty
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was	 to	 be	 found	 in	 the	 application	 of	 the	 law	 to
combinations	of	circumstances	which	frequently	varied.
The	 inter-relation	 of	 factum	 and	 animus	 has	 been
elucidated	 in	 a	 very	 helpful	 manner	 by	 the	 speech	 of
VISCOUNT	 DUNEDIN	 in	 Bowie	 v	 Liverpool	 Royal
Infirmary	(1930,	AC	588):
“It	has	again	and	again	been	laid	down	that	a	change
of	domicile	from	the	domicile	of	origin	must	be	made
animo	 et	 facto.	 The	 factum	 is	 the	 bare	 fact	 of
residence	 within	 the	 new	 domicile.	 No	 amount	 of
assertion	 of	 change	 will	 be	 effectual	 if
unaccompanied	by	actual	 residence.	How	 then	 is	 the
animus	 to	be	proved?	 It	may	be	proved	by	assertion
of	 one	 sort	 or	 another;	 it	may	 also	 be	 inferred	 from
the	factum	of	residence,	but	in	order	to	be	so	inferred
the	colour	and	 the	characteristics	of	 the	 residence	as
deduced	 from	 the	whole	story	of	what	has	happened
must	be	taken	into	account.”

In	 the	 same	 case	 LORD	 McMILLAN	 made	 the
following	pertinent	remarks:
“The	 real	 question	 in	 the	 case	 is	 whether	 this
prolonged	residence	in	England	was	accompanied	by
an	 intention	 on	 the	 part	 of	 the	 deceased	 to	 choose
England	as	his	permanent	home	 in	preference	 to	 the
country	 of	 his	 birth.	 The	 law	 requires	 evidence	 of
volition	 to	 change.	 Prolonged	 actual	 residence	 is	 an
important	 item	 of	 evidence	 of	 such	 volition,	 but	 it
must	 be	 supplemented	 by	 other	 facts	 and
circumstances	 indicative	 of	 intention.	 The	 residence
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must	 answer	 a	 qualitative	 as	 well	 as	 a	 quantitative
test.”

Applying	 these	 pronouncements	 to	 the	 facts	 put	 in
evidence	 before	me	 by	 the	 plaintiff,	 I	 can	 come	 to	 no
other	conclusion	 than	 [318]	 that	 the	plaintiff	has	 failed
to	 establish	 residence	 either	 qualitatively	 or
quantitatively.	 His	 actual	 residence	 is	 of	 the	 most
slender	description,	while	his	evidence	as	 to	volition	 is
clearly	dictated	by	the	fact	that	he	was	dissatisfied	with
the	conditions	obtaining	in	his	sphere	of	employment	in
Johannesburg	and	hoped	that	by	coming	to	Cape	Town
he	would	be	able	to	make	a	more	regular	livelihood.
The	result	is	that	in	my	view	plaintiff	has	failed	to	prove
that	 he	 was	 domiciled	 within	 the	 jurisdiction	 of	 this
Court	at	the	time	when	he	invoked	its	assistance.	There
must,	in	consequence,	be	absolution	from	the	instance.

Note
In	order	to	acquire	a	domicile	of	choice	at	a	particular	place	the
person	 must	 actually	 reside	 there,	 that	 is,	 the	 person	 must
satisfy	 the	 factum	 requirement,	 and	 he	 or	 she	 must	 have	 the
animus	manendi,	that	is,	he	or	she	must	intend	to	remain	at	that
place.	 It	 should,	 however,	 be	 noted	 that	 although	 these
requirements	 must	 at	 some	 stage	 exist	 simultaneously,	 they
need	 not	 come	 into	 being	 simultaneously.	 A	 person	 may
therefore	first	settle	at	a	place	and	only	later	form	the	intention
of	residing	there	permanently.
Someone	 who	 wishes	 to	 acquire	 a	 domicile	 of	 choice	 at	 a
specific	 place	 must	 personally	 reside	 there.	 The	 factum
requirement	 cannot	 be	 met	 through	 the	 residence	 of,	 for
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example,	 his	 or	 her	 spouse	 and	 children	 (Shapiro	 v	 Shapiro
1914	WLD	38;	Clayton	v	Clayton	1922	CPD	125).

Aantekening
Ten	einde	’n	domisilie	van	keuse	op	’n	betrokke	plek	te	verkry,
moet	die	persoon	hom	of	haar	daadwerklik	daar	vestig,	dit	wil
sê,	hy	of	sy	moet	aan	die	 factum-vereiste	voldoen,	en	hy	of	sy
moet	ook	die	animus	manendi	hê,	dit	wil	sê,	die	persoon	moet
die	 bedoeling	 hê	 om	 op	 daardie	 plek	 te	 bly	 woon.	 Let	 egter
daarop	dat	 alhoewel	hierdie	vereistes	op	een	of	 ander	 stadium
tegelyk	moet	bestaan,	hulle	nie	tegelyk	hoef	te	ontstaan	nie.	’n
Persoon	 kan	 dus	 op	 ’n	 plek	 gaan	 woon	 en	 eers	 later	 die
bedoeling	vorm	om	hom	of	haar	permanent	daar	te	vestig.
’n	Persoon	wat	’n	domisilie	van	keuse	op	’n	spesifieke	plek	wil
vestig,	moet	self	op	die	betrokke	plek	woon.	Hy	of	sy	kan	nie
aan	die	factum-vereiste	voldoen	deur,	byvoorbeeld,	die	verblyf
van	 sy	 of	 haar	 gade	 en	 kinders	 nie	 (Shapiro	 v	 Shapiro	 1914
WPD	38;	Clayton	v	Clayton	1922	CPD	125).

[12]	SMITH	v	SMITH

1962	(3)	SA	930	(FC)

Domicile	of	a	prohibited	immigrant
The	respondent	sued	her	husband	in	the	High	Court	of	Southern
Rhodesia	 (now	Zimbabwe)	 for	a	declaration	of	nullity	of	 their
marriage.	 She	 alleged	 that	 the	 parties	 were	 domiciled	 in
Southern	Rhodesia,	which	 allegation	was	 never	 disputed.	 The
High	 Court	 issued	 the	 declaration	 of	 nullity.	 The	 husband
appealed	against	the	declaration.	When	the	appeal	came	before
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the	 Federal	 Court	 the	 court	 raised	 the	 issue	 of	 the	 parties’
domicile	of	its	own	accord.	From	the	evidence	it	appeared	that
the	 husband’s	 residence	 in	 Southern	 Rhodesia	 was	 unlawful.
The	 court	 a	 quo	 had	 been	 unaware	 of	 this	 fact.	 The	 Federal
Court	remitted	 the	case	 to	 the	High	Court	for	further	evidence
and	a	finding	on	the	matter	of	the	parties’	domicile.	On	further
evidence	 the	 High	 Court	 found	 that	 the	 husband	 would	 have
established	a	domicile	in	Southern	Rhodesia	had	it	not	been	for
the	 fact	 that	 his	 residence	 there	 was	 illegal.	 The	 High	 Court
declared	 that	 if	 it	 had	 been	 aware	 of	 the	 husband’s	 illegal
residence,	 it	would	have	held	 that	 the	husband	could	not	have
acquired	 a	 domicile	 in	 Southern	 Rhodesia.	 The	 appeal	 was
resumed	in	the	Federal	Court	and	was	allowed.

Domisilie	van	’n	verbode	immigrant
Die	 respondent	 het	 haar	 man	 in	 die	 Hoër	 Hof	 van	 Suid-
Rhodesië	 (nou	Zimbabwe)	 gedagvaar	 om	 nietigverklaring	 van
hulle	 huwelik.	 Sy	 het	 beweer	 dat	 die	 partye	 in	 Suid-Rhodesië
gedomisilieer	 was,	 welke	 bewering	 nooit	 betwis	 is	 nie.	 Die
Hoër	 Hof	 het	 die	 huwelik	 nietig	 verklaar.	 Die	 man	 het	 teen
hierdie	beslissing	na	die	Federale	Hof	geappelleer.	Hierdie	hof
het	 die	 aangeleentheid	 van	 die	 gades	 se	 domisilie	 uit	 eie
beweging	geopper.	Uit	die	getuienis	het	geblyk	dat	die	man	se
verblyf	 in	 Suid-Rhodesië	 onwettig	 was.	 Die	 hof	 a	 quo	 was
onbewus	van	hierdie	feit.	Die	Federale	Hof	het	die	saak	na	die
Hoër	Hof	terugverwys	vir	die	aanhoor	van	verdere	getuienis	en
’n	 bevinding	 oor	 die	 partye	 se	 domisilie.	Na	 die	 aanhoor	 van
verdere	getuienis	het	die	Hoër	Hof	bevind	dat	die	man	wel	 ’n
domisilie	 in	Suid-Rhodesië	 sou	gevestig	het	 as	dit	nie	was	vir
die	feit	dat	sy	verblyf	daar	onwettig	was	nie.	Die	Hoër	Hof	het
verklaar	dat	indien	hy	van	die	man	se	onwettige	verblyf	bewus
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was,	 hy	 sou	 beslis	 het	 dat	 die	 man	 nie	 ’n	 domisilie	 in	 Suid-
Rhodesië	 kon	 gevestig	 het	 nie.	 Die	 appèl	 is	 voortgesit	 in	 die
Federale	Hof.	Die	appèl	was	suksesvol.

BRIGGS	ACJ:	[932]	There	is	no	doubt	that	in	England
mere	liability	to	be	deported	as	an	alien	does	not	make	it
impossible	to	acquire	a	domicile	of	choice	.	.	.	Our	law
is	 to	 the	 same	 effect.	 In	 Joosub	 v	 Salaam,	 1940	 TPD
177,	 the	 point	 directly	 in	 issue	 was	 not	 domicile,	 but
whether	 the	 respondent	 was	 an	 incola	 [that	 is,	 a
resident].	He	had	no	right	to	remain	permanently	in	the
Union,	but	it	seemed	probable	that	[933]	he	would	later
obtain	that	right.	It	was	held	that	he	should	be	regarded
as	an	incola.	GREENBERG	JP	said,	at	p.180,
“Thus	 where	 a	 statute	 (or	 the	 common	 law	 for	 that
matter)	 makes	 it	 unlawful	 for	 a	 person	 to	 live	 in	 a
country,	his	residence	in	that	country	even	though	he
intends	to	reside	there	permanently,	does	not	create	a
domicile	 there.	 (Hassen	 Mia	 v	 Immigrants’	 Appeal
Board,	 1915	 NPD	 620;	 Essop	 v	 Commissioner	 of
Immigration,	 1932	 AD	 223).	 And	 if	 the	 particular
requisite	 of	 domicile	 which	 is	 affected	 by	 this
consideration	 is	 also	 a	 requisite	 in	 the	 case	 of	 an
incola,	then	the	illegality	of	residence	may	be	equally
relevant.	But	 I	 do	not	 think	 that	 this	 disqualification
applies	to	a	person	who	lawfully	enters	a	country	but
who	by	reason	of	his	being	an	alien	may	be	deported
either	 if	 he	 commits	 a	 crime	 or	 merely	 because	 for
reasons	 of	 policy	 his	 presence	 is	 deemed
undesirable.”	.	.	.
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The	 dictum	 of	 GREENBERG	 JP	 is	 not	 a	 governing
authority,	but	it	must	carry	great	weight.	He	proceeds	to
refer	.	.	.	to	the	common	law	right	of	a	sovereign	power
to	 expel	 any	 alien,	 and	 concludes	 that	 the	 mere
possibility	of	expulsion	cannot	preclude	the	existence	of
an	animus	manendi	 sufficient	 to	bring	 into	being	either
domicile	or	the	status	of	incola	.	.	.
There	is	also	a	class	of	cases,	which	similarly	require	to
be	 distinguished,	 where	 the	 illegality	 of	 entry	 or
residence	has	been	expressly	or	 impliedly	condoned	by
the	authorities	.	.	.
In	 such	 a	 case	 there	 is	 no	 continuing	 illegality	 at	 the
time	when	domicile	comes	into	question.	Van	Rensburg
v	 Ballinger,	 1950	 (4)	 SA	 427	 (T),	 falls	 in	 the	 same
category	 .	 .	 .	 “Temporary	 residence”	 on	 certain
conditions	was	permitted	by	the	authorities,	and	after	22
years	 of	 such	 residence	 it	 was	 held	 that	 common-law
domicile	was	established	.	.	.
The	Court	referred	to	the	difference	between	entry	as	a
final	act	and	residence	as	a	continuing	one.	It	was	then
said	 that	 the	 case	 was	 “directly	 covered”	 by	 Joosub	 v
Salaam,	 supra,	 which	 the	 Court	 recognised	 as
authoritative	on	 the	question	of	 common	 law	domicile,
as	 well	 as	 on	 status	 of	 an	 incola.	 The	 Court	 also
distinguished	 cases	 such	 as	 Ex	 parte	 Donelly,	 1915
WLD	30,	and	Ex	parte	MacLeod,	1946	CPD	312,	where
a	domicile	of	choice	has	been	acquired,	but	was	held	to
be	subsequently	extinguished	by	actual	expulsion	and	a
lawful	order	forbidding	return	.	.	.
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In	[934]	MacLeod’s	case	the	Court	quoted	with	approval
an	article	in	the	1934	South	African	Law	Journal	by	Mr
Walter	Pollak,	QC.	 I	quote	 at	 somewhat	greater	 length
(pp.	19–20)
“A	difficult	question	arises	when	a	domicile	of	choice
in	the	Union	or	in	one	of	its	Provinces	is	alleged.	As	a
result	of	legislation	the	entry	into	and	the	residence	in
the	Union	of	certain	classes	of	persons	 is	prohibited.
A	 person	 falling	 within	 a	 prohibited	 class	 may,
however,	have	succeeded	in	evading	the	vigilance	of
the	immigration	officials	and	may	in	fact	be	residing
in	the	Union	with	the	animus	manendi.	Is	such	person
domiciled	 in	 the	 Union?	 The	 question	 has	 several
times	been	 raised	 in	connection	with	domicile	under
the	 Immigration	 Acts,	 and	 the	 answer	 has	 always
been	 in	 the	negative.	Apart	 from	domicile	 under	 the
Immigration	 Acts	 the	 question	 has	 apparently	 only
been	 raised	 in	 Abelheim	 v	 Abelheim	 [1918	 SR	 85],
where	 the	 entry	 of	 the	 husband	 into	 Southern
Rhodesia	 was	 contrary	 to	 the	 Immigration	 Act,	 but
RUSSELL,	J,	held	that	he	had	nevertheless	acquired	a
domicile	there.	It	is	submitted	that	the	correct	view	is
that	which	is	expressed	in	the	immigration	cases,	and
that	 a	 person	 cannot	 acquire	 a	domicile	 of	 choice	 in
the	Union	in	 the	 teeth	of	 the	 law.	A	similar	question
arises	when	a	person	who	has	acquired	a	domicile	of
choice	 in	 the	 Union	 is	 deported.	 Can	 such	 person
retain	 such	 domicile	 by	 showing	 that	 he	 intends	 to
return	to	the	Union,	even	though	his	return	would	be
illegal?	 It	 is	 submitted	 that	 he	 does	 not	 retain	 such
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domicile.	To	put	it	briefly,	when	a	domicile	of	choice
in	the	Union	or	in	one	of	its	Provinces	is	alleged,	the
residence	must	be	lawful	and	the	animus	manendi	or
the	 animus	 revertendi	 must	 be	 capable	 of	 being
carried	into	effect	without	transgressing	the	law.”

The	 learned	 author’s	 interpretation	 of	Abelheim’s	 case
differs	from	mine,	but	he	supports	my	view	that	on	his
interpretation	the	case	must	have	been	wrongly	decided	.
.	.
There	is	a	third	category	of	cases	which	must	shortly	be
distinguished,	but	which	may	be	of	 importance	by	way
of	 analogy.	 Some	 persons	 by	 the	 nature	 of	 their
employment	 are	 not	 free	 to	 choose	 their	 place	 of
residence.	Serving	soldiers	and	sailors	and	prisoners	are
examples.	There	 are	many	decisions	 and	 some	conflict
on	 the	 question	 whether	 such	 persons	 can	 acquire	 a
domicile	 of	 choice.	 These	 cases	 depend	 on	 a	 physical
and	legal	compulsion	to	proceed	to	and	live	in	a	certain
place	 and	 to	 leave	 it	 if	 ordered.	 I	 consider	 the	 case	 of
highest	 authority	 on	 this	 question	 to	 be	 McMillan	 v
McMillan,	1943	TPD	345,	and	believe	the	correct	view
to	be	that	in	such	a	case	the	necessary	animus	manendi
coupled	 with	 “residence	 as	 a	 free	 agent”	 cannot
ordinarily	 be	 shown,	 though	 in	 special	 cases	 the	 facts
may	 establish	 a	 domicile	 of	 choice.	 The	 question	 in
every	case	depends	on	the	facts	.	.	.
[935]	 The	 learned	 Judge	 [in	 the	 court	 a	 quo],	 in	 his
report	on	the	remitted	proceedings	said,
“In	 the	 absence	of	 clear	 authority	 the	matter	 falls	 to
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be	 decided	 by	 the	 application	 of	 fundamental
principles.	 It	 is	 a	 fundamental	 principle	 of	 our	 law
that	 legal	 rights	 may	 not	 be	 acquired	 by	 unlawful
means.	 Although	 the	 acquisition	 of	 a	 domicile	 of
choice	is	not	normally	regarded	as	the	acquisition	of	a
privilege	conferring	rights	and	benefits	under	the	law
it	does	in	my	view	have	this	effect.
The	 acquisition	 confers	 among	 other	 rights	 the	 right
now	 under	 consideration	 –	 the	 right	 to	 sue	 in	 this
Court.	 Such	 a	 right	 can	 only	 be	 acquired	 by	 lawful
means.”	.	.	.

[936]	 I	 think	 the	 learned	 Judge’s	 reasoning	 is	 entirely
correct,	and	I	would	respectfully	adopt	it	.	.	.
My	conclusion	is	that	it	is	not	possible	under	our	law	for
a	person	sui	juris	to	acquire	a	domicile	of	choice	in	this
country	if	his	initial	entry	and	his	residence	at	all	times
thereafter	 have	 both	 always	 been	 unlawful	 in	 terms	 of
the	Immigration	Act,	1954.	The	condonation	cases	may
appear	 to	provide	an	exception	to	 this	principle,	but	on
the	 view	 I	 take	 they	 do	 not.	 Nor	 do	 the	 precarious
residence	or	service	cases.	I	think	such	authority	as	is	in
point	supports	my	view;	but,	if	there	were	none,	I	should
unhesitatingly	 express	 the	 same	 opinion.	 I	 should
formulate	 the	proposition	 in	 this	way.	Acquisition	of	 a
domicile	 of	 choice	 requires	 both	 residence	 and	animus
manendi.	 Not	 every	 kind	 of	 de	 facto	 residence	 will
suffice.	 It	must	 usually	 be	 residence	 of	 one’s	 free	will
or,	at	least,	if	it	is	not,	the	residence	can	be	of	no	value
as	evidence	of	an	animus	manendi.	The	animus	manendi
must	be	both	genuine	and	honest.	An	intention	to	persist
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indefinitely	 in	 a	 course	 of	 unlawful	 conduct	 may	 be
genuine:	 but	 it	 cannot	 be	 honest.	 Fears	 that	 the	 worst
may	 happen	 do	 not	 necessarily	 preclude	 a	 sufficient
animus.	 But	 knowledge	 that	 one	 is	 residing	 only	 in
defiance	 of	 the	 law,	 and	 will	 so	 continue	 indefinitely,
makes	 it	 impossible	 to	have	an	animus	manendi	 of	 the
requisite	 quality.	 I	 think	 also	 that	 the	 matter	 may
properly	 be	 put	 in	 another	 way.	 The	 animus	manendi,
though	it	does	not	require	an	absolute	intention	to	reside
permanently,	must	at	least	be	an	unconditional	intention
to	reside	for	an	indefinite	period.	It	would	not	be	enough
if	 a	 chronic	 invalid	 were	 to	 come	 to	 this	 country	 and
say,	“I	will	settle	here	if	the	climate	suits	my	health”,	if
he	died	a	few	days	later.	There	would	at	least	have	to	be
a	 trial	 period,	 after	 which	 the	 unconditional	 intention
might	come	into	existence.	In	 this	case	 the	 intention	of
the	 appellant,	 putting	 it	 at	 the	 highest,	 can	 only	 have
been,	 “I	 will	 stay	 in	 Rhodesia	 if	 I	 can	 escape	 the
attention	 of	 the	 authorities,	 whose	 statutory	 duty	 is	 to
deport	me,	and	who	will	at	once	do	so	if	they	learn	the
true	facts	about	me.”	I	think	a	conditional	or	provisional
intention	 of	 this	 kind	 cannot	 in	 law	 amount	 to	 the
animus	 manendi	 necessary	 to	 establish	 a	 domicile	 of
choice.	If	these	propositions	have	not	yet	been	held	to	be
part	of	our	law,	they	should,	I	think,	be	so	held	now.
[937]	 I	 would	 allow	 the	 appeal	 and	 order	 that	 the
judgment	of	nullity	be	set	aside	for	want	of	jurisdiction	.
.	.
QUENET	FJ	and	BEADLE	CJ	concurred.
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Note
At	 the	 time	 when	 this	 decision	 was	 handed	 down,	 the	 same
common-law	rules	that	governed	domicile	in	South	Africa	also
applied	 in	 Zimbabwe	 (or	 Southern	 Rhodesia,	 as	 it	 was	 then
called).	For	this	reason,	the	decision	of	the	Southern	Rhodesian
Federal	Court	is	relevant	in	South	African	law	too.
This	case	established	that	an	illegal	immigrant	(that	is,	an	illegal
alien	 or	 prohibited	 immigrant)	 cannot	 acquire	 a	 domicile	 of
choice	 in	 the	 country	 he	 or	 she	 entered	 illegally,	 since	 the
residence	 relied	on	 for	 the	 acquisition	of	 a	domicile	of	 choice
must	 be	 lawful.	 The	 requirement	 of	 lawful	 residence	 was
confirmed	 by	 section	 1(2)	 of	 the	 Domicile	 Act	 3	 of	 1992.	 In
Toumbis	 v	 Antoniou	 1999	 (1)	 SA	 636	 (W)	CLOETE	 J,	 in	 an
obiter	 dictum,	 expressed	 the	 incorrect	 view	 that	 a	 person	 can
have	a	domicile	of	choice	at	a	place	where	his	or	her	presence
has	 been	 rendered	 unlawful	 because	 the	 authorities	 have
decided	that	he	or	she	must	be	removed	from	that	place.
In	 accordance	 with	 the	 rule	 that	 residence	 must	 be	 lawful,
someone	 who	 has	 been	 deported	 cannot	 retain	 his	 or	 her
domicile	of	choice	in	the	country	from	which	he	or	she	has	been
deported,	because	any	animus	revertendi	he	or	she	might	have
will	be	unlawful	and	will	therefore	be	of	no	legal	consequence
(Ex	 parte	 MacLeod	 1946	 CPD	 312;	 Drakensbergpers	 Bpk	 v
Sharpe	1963	(4)	SA	615	(N)).	Only	when	the	deported	person’s
return	is	no	longer	illegal,	that	is,	when	the	person	is	allowed	to
return	to	South	Africa,	can	he	or	she	re-establish	a	domicile	of
choice	in	this	country	because	only	then	will	he	or	she	be	able
lawfully	to	reside	in	the	country	(Ex	parte	MacLeod).
However,	in	Van	Rensburg	v	Ballinger	1950	(4)	SA	427	(T)	the
court	 held	 that	 a	 prohibited	 immigrant	 whom	 the	 authorities
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openly	 permitted	 to	 reside	 in	 South	 Africa	 could	 acquire	 a
domicile	of	choice	here.	In	Van	Rensburg’s	case	 the	defendant
was	 a	 prohibited	 immigrant	 who	 arrived	 in	 South	 Africa	 in
1928	 and	 was	 granted	 a	 temporary	 residence	 permit.	 The
Minister	of	Home	Affairs	extended	his	residence	permit	for	an
unspecified	period	of	time	and	informed	him	that	he	could	stay
permanently	 if	 his	 behaviour	 was	 satisfactory.	 After	 that,	 the
defendant	 resided	 in	 South	 Africa	 continuously	 for
approximately	 22	 years.	 In	 holding	 that	 the	 defendant	 had
acquired	a	domicile	of	choice	in	South	Africa	the	court	stated:

“In	 the	 present	 case,	 as	 in	 the	 alien	 cases,	 residence
persists	 and	 is	 lawful,	 the	 only	 difficulty	 is	 the
possibility	 of	 the	 right	 of	 termination	 and,	 as	 the	 alien
cases	 show,	 domicile	 is	 lost	 only	 when	 the	 higher
authority	has	actually	invoked	that	right	of	termination.
The	 individual	 is,	 in	 fact,	 to	quote	 the	phrase	used,	 the
master	 of	 his	 own	 destiny.	 He	 can	 decide	 to	 have	 his
home	 in	 the	 particular	 place	 and	 he	 can	 carry	 that
decision	into	effect	.	.	.
I	have	come	to	the	conclusion	on	general	principles	that
the	power	of	a	higher	authority	 to	 terminate	a	person’s
residence	 in	 a	particular	 area	cannot	per	se	 [that	 is,	 on
its	own]	affect	the	question	whether	that	person	intended
to	 make	 his	 permanent	 abode	 there.	 If	 the	 power	 of
termination	is	actually	exercised,	then	naturally	with	the
disappearance	 of	 physical	 residence	 the	 domicile	 thus
acquired	is	brought	to	an	end.	Until	such	termination	the
only	effect	of	the	possibility	of	that	power	of	deportation
being	exercised	by	a	higher	authority	is	 that	 the	person
may	 (I	 do	 not	 say	 he	 must)	 be	 taken	 to	 realise	 the
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precarious	 character	 of	 his	 residence	 and	 consequently
may	not	be	held	to	have	formed	the	intention	of	making
his	permanent	home	in	such	area	.	.	.”	(441).

In	respect	of	the	remarks	made	in	Smith	v	Smith	(937)	about	the
acquisition	 of	 a	 domicile	 of	 choice	 by	 a	 chronic	 invalid,	 the
case	of	GRE	Insurance	Ltd	v	Chisnall	1982	(1)	SA	387	(Z)	can
be	 cited.	 In	Chisnall	 ’s	 case	 a	 person	who	was	 confined	 to	 a
wheelchair	 as	 a	 result	 of	 a	 motor	 vehicle	 accident	 left
Zimbabwe	to	receive	medical	treatment	in	the	United	States	of
America.	 When	 he	 left	 Zimbabwe	 he	 applied	 for	 emigrant
status	 so	 that	 he	 could	 receive	 his	 pension	 abroad	 and	 seek
employment	 in	 the	 United	 States	 to	 pay	 for	 his	 medical
treatment.	 In	 letters	 to	his	 attorney,	however,	he	made	 it	 clear
that	he	wished	eventually	to	return	to	Zimbabwe.	After	having
lived	in	the	United	States	for	only	a	few	months	a	dispute	arose
about	where	he	was	domiciled.	The	court	held	 that	he	had	not
established	 a	 domicile	 of	 choice	 in	 the	United	 States	 and	 had
retained	his	domicile	in	Zimbabwe.	One	of	the	reasons	the	court
advanced	for	its	decision	was	that	the	purpose	of	the	man’s	stay
in	 the	 United	 States	 was	 medical	 treatment	 and	 the
improvement	 of	 his	 medical	 condition.	 The	 conclusion	 one
draws	from	this	case	and	the	remarks	in	Smith	in	this	regard	is
that	 a	 person	 cannot	 establish	 a	 domicile	 of	 choice	 at	 a
particular	place	if	the	reason	for	his	or	her	being	there	is	merely
medical	treatment	or	the	improvement	of	his	or	her	health.
On	the	acquisition	of	a	domicile	of	choice	by	military	staff	and
prisoners,	see	the	note	on	Naville	v	Naville	[14].
See	 also	 the	 note	 on	 Eilon	 v	 Eilon	 [13]	 on	 jurisdiction	 in	 a
divorce	action.
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Aantekening
Op	 die	 stadium	 toe	 hierdie	 uitspraak	 gelewer	 is,	 het	 dieselfde
gemeenregtelike	 reëls	 wat	 in	 Suid-Afrika	 op	 domisilie	 van
toepassing	was	 ook	 in	Zimbabwe	 (of	 Suid-Rhodesia,	 soos	 die
land	 toe	bekend	gestaan	het)	 gegeld.	Daarom	 is	 die	 beslissing
van	 die	 Suid-Rhodesiese	 Federale	 Hof	 ook	 vir	 die	 Suid-
Afrikaanse	reg	van	belang.
Uit	hierdie	saak	is	dit	duidelik	dat	’n	verbode	immigrant	nie	’n
domisilie	van	keuse	kan	vestig	in	die	land	wat	hy	of	sy	onwettig
binnegekom	 het	 nie	 aangesien	 die	 verblyf	 waarop	 vir	 die
verwerwing	van	 ’n	domisilie	van	keuse	gesteun	word,	wettige
verblyf	 moet	 wees.	 Die	 vereiste	 van	 wettige	 verblyf	 is	 deur
artikel	1(2)	van	die	Wet	op	Domisilie	3	van	1992	bevestig.	 In
Toumbis	v	Antoniou	1999	(1)	SA	636	(W)	het	CLOETE	R	in	’n
obiter	 dictum	 verkeerdelik	 die	 mening	 uitgespreek	 dat	 ’n
persoon	 ’n	 domisilie	 van	 keuse	 kan	 hê	 op	 ’n	 plek	waar	 sy	 of
haar	 teenwoordigheid	 onregmatig	 geword	 het	 omdat	 die
owerhede	 beslis	 het	 dat	 hy	 of	 sy	 van	 daardie	 plek	 verwyder
moet	word.
Op	 grond	 van	 die	 reël	 dat	 verblyf	 wettig	 moet	 wees,	 kan	 ’n
gedeporteerde	persoon	ook	nie	 sy	of	haar	domisilie	van	keuse
behou	 in	 die	 land	 waaruit	 hy	 of	 sy	 gedeporteer	 word	 nie
aangesien	 enige	 animus	 revertendi	 wat	 die	 persoon	 mag	 hê
ongeldig	 sal	 wees,	 en	 gevolglik	 geen	 regskrag	 sal	 hê	 nie	 (Ex
parte	MacLeod	1946	CPD	312;	Drakensbergpers	Bpk	v	Sharpe
1963	 (4)	 SA	 615	 (N)).	 Slegs	 wanneer	 die	 gedeporteerde
persoon	 se	 terugkeer	 nie	 meer	 onwettig	 is	 nie,	 dit	 wil	 sê,
wanneer	die	persoon	toegelaat	word	om	na	Suid-Afrika	terug	te
keer,	kan	hy	of	sy	’n	domisilie	van	keuse	in	hierdie	land	vestig
aangesien	die	persoon	eers	dan	wettige	verblyf	in	die	land	kan
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hê	(Ex	parte	MacLeod).
In	Van	Rensburg	v	Ballinger	1950	 (4)	SA	427	 (T)	het	die	hof
egter	beslis	dat	’n	verbode	immigrant	wat	oogluikend	deur	die
owerhede	 toegelaat	 word	 om	 in	 die	 land	 te	 woon,	 wel	 ’n
domisilie	van	keuse	hier	kan	verkry.	In	die	Van	Rensburg-saak
was	die	verweerder	’n	verbode	immigrant	wat	in	1928	in	Suid-
Afrika	 aangekom	 het	 en	 aan	 wie	 ’n	 tydelike	 verblyfpermit
uitgereik	is.	Sy	verblyfpermit	is	vir	’n	onbepaalde	tydperk	deur
die	 Minister	 van	 Binnelandse	 Sake	 verleng.	 Die	 minister	 het
hom	in	kennis	gestel	daarvan	dat	hy	permanent	in	Suid-Afrika
kon	 bly	 indien	 sy	 gedrag	 bevredigend	 was.	 Daarna	 het	 die
verweerder	 vir	 omtrent	 22	 jaar	 ononderbroke	 in	 Suid-Afrika
gebly.	In	sy	beslissing	dat	die	verweerder	wel	’n	domisilie	van
keuse	in	Suid-Afrika	verwerf	het,	het	die	hof	verklaar:

“In	 the	 present	 case,	 as	 in	 the	 alien	 cases,	 residence
persists	 and	 is	 lawful,	 the	 only	 difficulty	 is	 the
possibility	 of	 the	 right	 of	 termination	 and,	 as	 the	 alien
cases	 show,	 domicile	 is	 lost	 only	 when	 the	 higher
authority	has	actually	invoked	that	right	of	termination.
The	 individual	 is,	 in	 fact,	 to	quote	 the	phrase	used,	 the
master	 of	 his	 own	 destiny.	 He	 can	 decide	 to	 have	 his
home	 in	 the	 particular	 place	 and	 he	 can	 carry	 that
decision	into	effect	.	.	.
I	have	come	to	the	conclusion	on	general	principles	that
the	power	of	a	higher	authority	 to	 terminate	a	person’s
residence	 in	 a	particular	 area	cannot	per	se	 [dit	wil	 sê,
op	 sigself]	 affect	 the	 question	 whether	 that	 person
intended	 to	 make	 his	 permanent	 abode	 there.	 If	 the
power	 of	 termination	 is	 actually	 exercised,	 then
naturally	 with	 the	 disappearance	 of	 physical	 residence
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the	 domicile	 thus	 acquired	 is	 brought	 to	 an	 end.	 Until
such	termination	the	only	effect	of	the	possibility	of	that
power	 of	 deportation	 being	 exercised	 by	 a	 higher
authority	 is	 that	 the	person	may	(I	do	not	say	he	must)
be	 taken	 to	 realise	 the	 precarious	 character	 of	 his
residence	 and	 consequently	 may	 not	 be	 held	 to	 have
formed	 the	 intention	of	making	his	permanent	home	 in
such	area	.	.	.”	(441).

In	 verband	 met	 die	 opmerkings	 wat	 in	 Smith	 v	 Smith	 (937)
gemaak	 is	oor	die	verkryging	van	’n	domisilie	van	keuse	deur
’n	chroniese	invalide	kan	ook	gelet	word	op	GRE	Insurance	Ltd
v	Chisnall	 1982	 (1)	 SA	 387	 (Z).	 In	 die	Chisnall-saak	 het	 ’n
persoon	 wat	 as	 gevolg	 van	 ’n	 motorongeluk	 aan	 ’n	 rolstoel
gekluister	was,	 Zimbabwe	 verlaat	 om	mediese	 behandeling	 in
die	Verenigde	State	van	Amerika	te	ontvang.	Toe	hy	Zimbabwe
verlaat	het,	het	hy	aansoek	gedoen	om	emigrasiestatus	sodat	hy
sy	pensioen	 in	 die	 buiteland	kon	ontvang	 en	 in	 die	Verenigde
State	werk	kon	soek	om	vir	sy	behandeling	te	betaal.	In	briewe
aan	sy	prokureur	het	hy	dit	egter	duidelik	gemaak	dat	hy	 later
weer	na	Zimbabwe	wou	terugkeer.	Nadat	hy	’n	paar	maande	in
die	Verenigde	State	gewoon	het,	het	’n	dispuut	ontstaan	oor	die
vraag	waar	hy	toe	gedomisilieer	was.	Die	hof	het	beslis	dat	hy
nie	 ’n	domisilie	van	keuse	 in	die	Verenigde	State	gevestig	het
nie	 maar	 sy	 domisilie	 in	 Zimbabwe	 behou	 het.	 Een	 van	 die
redes	wat	 die	hof	vir	 sy	beslissing	 aangevoer	het,	was	dat	 die
doel	 van	 die	 man	 se	 verblyf	 in	 die	 Verenigde	 State	 was	 om
mediese	 behandeling	 te	 ontvang	 en	 sy	 gesondheidstoestand	 te
verbeter.	Die	gevolgtrekking	wat	’n	mens	uit	hierdie	saak	en	uit
die	opmerkings	in	hierdie	verband	in	Smith	kan	maak,	is	dat	’n
persoon	 nie	 ’n	 domisilie	 van	 keuse	 op	 ’n	 bepaalde	 plek	 kan
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vestig	indien	die	rede	vir	die	verblyf	daar	bloot	die	behandeling
of	verbetering	van	sy	of	haar	gesondheidstoestand	is	nie.
Sien	 die	 aantekening	 by	 Naville	 v	 Naville	 [14]	 oor	 die
verkryging	van	 ’n	domisilie	van	keuse	deur	militêre	personeel
en	gevangenes.
Sien	ook	die	aantekening	by	Eilon	v	Eilon	 [13]	oor	 jurisdiksie
in	’n	egskeidingsgeding.

[13]	EILON	v	EILON

1965	(1)	SA	703	(A)

Domicile	of	choice
The	 appellant	 and	 the	 respondent	 were	 married	 in	 Israel	 in
1947.	They	both	obtained	teaching	posts	at	a	school	in	a	town	in
Israel	 called	 Ntanya	 where	 they	 also	 acquired	 a	 flat.	 In	 1956
they	 moved	 to	 South	 Africa	 with	 their	 minor	 children.	 The
respondent	 took	up	a	 teaching	post	under	 the	Jewish	Board	of
Education	in	Cape	Town.	This	arrangement	was	made	through
an	organisation	called	the	Jewish	Agency	which	operated	from
Jerusalem.	 It	 was	 the	 policy	 of	 the	 Jewish	 Agency	 to	 send
Hebrew	teachers	to	different	parts	of	the	world	to	teach	Hebrew
in	Jewish	schools.	The	teachers	went	abroad	for	a	fixed	period,
which	 was	 generally	 from	 two-and-a-half	 to	 five	 years.	 The
Agency	 was	 usually	 unwilling	 to	 allow	 the	 teachers	 to	 stay
abroad	 for	 more	 than	 five	 years.	 The	 Agency	 subscribed	 to
Zionist	 beliefs	 according	 to	 which	 Jews	 were	 encouraged	 to
settle	in	Israel.	It	was	not	the	policy	of	the	Agency	to	allow	the
teachers	 to	 remain	 abroad	 permanently.	 The	 respondent	 never
applied	 for	 South	 African	 citizenship	 but	 in	 1959	 he
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successfully	gained	permanent	residence	status	 in	 this	country.
Subsequently,	 he	 arranged	 for	 his	 children	 to	 be	 educated	 in
South	Africa.	The	 respondent’s	 initial	 contract	of	 employment
was	 renewed	a	 few	 times	by	 the	Jewish	Board	 in	Cape	Town.
When	 the	 parties	 had	 been	 living	 in	 South	 Africa	 for
approximately	five	years	they	went	to	Israel	on	holiday	during
which	the	respondent	sold	the	flat	in	Ntanya	and	bought	another
flat	 as	 well	 as	 a	 plot	 of	 land	 in	 that	 town.	 After	 the	 spouses
returned	to	South	Africa,	the	respondent	became	involved	in	an
adulterous	 affair	 and,	 presumably	 because	 of	 that,	 the	 Jewish
Board	in	Cape	Town	refused	to	renew	his	teaching	contract	any
further	 and	gave	him	a	 single	 air	 ticket	 to	 return	 to	 Israel.	He
secretly	 tried	 to	convert	 this	 ticket	 into	a	 return	 ticket.	 In	June
1963	he	applied	to	the	Johannesburg	Jewish	Board	of	Education
for	a	post	as	an	inspector	of	Jewish	schools.	He	was	appointed
but	 his	 contract	 was	 cancelled,	 presumably	 because	 of
information	received	from	the	Cape	Town	Board.	In	July	1963
the	respondent	returned	to	Israel	where	he	was	employed	by	the
Israeli	Ministry	of	Education.	At	 the	date	of	 the	court	 case	he
was	 still	 thus	 employed.	 The	 appellant	 instituted	 a	 divorce
action	 against	 the	 respondent	 in	 the	 Cape.	 The	 court	 had	 to
adjudicate	 on	 the	 matter	 of	 the	 respondent’s	 domicile	 at	 the
time	of	the	institution	of	the	action.	The	court	a	quo	found	that
the	 appellant	 had	 failed	 to	 establish	 respondent’s	 domicile
within	 the	 area	 of	 the	 court’s	 jurisdiction	 at	 the	 time	 of
institution	 of	 the	 action.	 On	 appeal	 to	 the	 Appellate	 Division
(now	the	Supreme	Court	of	Appeal)	the	majority	of	the	judges
confirmed	this	finding.	The	minority	held	that	the	appellant	had
proved	that	the	respondent	was	domiciled	within	the	area	of	the
court’s	jurisdiction.
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Domisilie	van	keuse
Die	 appellant	 en	 die	 respondent	 is	 in	 1947	 in	 Israel	 getroud.
Hulle	het	albei	onderwysposte	by	’n	skool	in	’n	Israeliese	dorp
genaamd	Ntanya	beklee.	Hulle	het	ook	 ’n	woonstel	 in	daardie
dorp	aangeskaf.	In	1956	het	hulle	saam	met	hulle	minderjarige
kinders	 na	 Suid-Afrika	 verhuis.	 Die	 respondent	 het	 ’n
onderwysbetrekking	 by	 die	 Jewish	 Board	 of	 Education	 in
Kaapstad	 gekry.	 Hierdie	 reëling	 is	 getref	 deur	 ’n	 organisasie
genaamd	die	Jewish	 Agency	 wat	 in	 Jerusalem	werksaam	was.
Dit	 was	 die	 Jewish	 Agency	 se	 beleid	 om	 Hebreeuse
onderwysers	 na	 verskillende	 dele	 van	 die	 wêreld	 te	 stuur	 om
Hebreeus	in	Joodse	skole	te	doseer.	Die	onderwysers	het	vir	’n
bepaalde	 tydperk	 buiteland	 toe	 gegaan,	 welke	 tydperk
normaalweg	 van	 twee	 en	 ’n	 half	 tot	 vyf	 jaar	 gewissel	 het
aangesien	 die	 Jewish	 Agency	 gewoonlik	 onwillig	 was	 om	 die
onderwysers	toe	te	laat	om	vir	meer	as	vyf	jaar	in	die	buiteland
te	 bly.	 Die	 Jewish	 Agency	 het	 die	 Zionistiese	 beginsels
onderskryf	 waarvolgens	 Jode	 aangemoedig	 word	 om	 hulle	 in
Israel	 te	 vestig.	 Dit	 was	 nie	 die	 Jewish	 Agency	 se	 beleid	 om
onderwysers	toe	te	laat	om	permanent	in	die	buiteland	te	woon
nie.	 Die	 respondent	 het	 nooit	 om	 Suid-Afrikaanse	 burgerskap
aansoek	gedoen	nie	maar	het	in	1959	suksesvol	aansoek	gedoen
om	 permanente	 verblyf	 in	 Suid-Afrika.	 Die	 respondent	 het
reëlings	 getref	 dat	 sy	 kinders	 in	 Suid-Afrika	 opgevoed	 moes
word.	 Sy	 aanvanklike	 dienskontrak	 is	 ’n	 paar	 keer	 deur	 die
Jewish	 Board	 in	 Kaapstad	 hernu.	 Toe	 die	 partye	 reeds	 vir	 ’n
tydperk	van	byna	vyf	 jaar	 in	Suid-Afrika	gewoon	het,	 is	hulle
met	 vakansie	 Israel	 toe.	 Gedurende	 hierdie	 vakansie	 het	 die
respondent	 die	 woonstel	 in	 Ntanya	 verkoop	 en	 ’n	 ander
woonstel	in	Ntanya	asook	’n	stuk	grond	gekoop.	Die	gades	het
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na	 Suid-Afrika	 teruggekeer.	 Die	 respondent	 het	 in	 ’n
owerspelige	 verhouding	 betrokke	 geraak	 en	 vermoedelik	 as
gevolg	hiervan	het	die	Jewish	Board	in	Kaapstad	geweier	om	sy
kontrak	 verder	 te	 hernu	 en	 het	 hulle	 vir	 hom	 ’n
enkelvliegkaartjie	 terug	Israel	 toe	gegee.	Hy	het	 in	die	geheim
probeer	 om	 hierdie	 kaartjie	 in	 ’n	 retoerkaartjie	 te	 omskep.	 In
Junie	 1963	 het	 hy	 by	 die	 Johannesburgse	 Jewish	 Board	 of
Education	aansoek	gedoen	om	’n	pos	as	inspekteur	van	Joodse
skole.	 Hy	 is	 aangestel	 maar	 sy	 kontrak	 is	 gekanselleer,
vermoedelik	as	gevolg	van	inligting	wat	vanaf	die	Jewish	Board
in	Kaapstad	verkry	is.	In	Julie	1963	het	die	respondent	na	Israel
teruggekeer	 waar	 hy	 deur	 die	 Israeliese	 Departement	 van
Onderwys	in	diens	geneem	is.	Op	die	datum	van	die	geding	was
hy	 steeds	 daar	 in	 diens.	Die	 appellant	 het	 ’n	 egskeidingsaksie
teen	 die	 respondent	 aanhangig	 gemaak	 in	 die	 Kaap.	 Die	 hof
moes	beslis	waar	die	respondent	ten	tyde	van	die	instel	van	die
aksie	 gedomisilieer	 was.	 Die	 hof	 a	 quo	 het	 beslis	 dat	 die
appellant	 nie	 bewys	 het	 dat	 die	 respondent	 ten	 tyde	 van	 die
instel	 van	 die	 aksie	 binne	 die	 jurisdiksiegebied	 van	 die	 hof
gedomisilieer	 was	 nie.	 Teen	 hierdie	 beslissing	 is	 na	 die
Appèlafdeling	 (nou	 die	 Hoogste	 Hof	 van	 Appèl)	 geappelleer
waar	 die	 meerderheidsbeslissing	 die	 bevinding	 van	 die	 hof	 a
quo	bevestig	het.	In	’n	minderheidsuitspraak	is	egter	bevind	dat
die	appellant	wel	bewys	het	dat	die	respondent	binne	die	hof	se
jurisdiksiegebied	gedomisilieer	was.

WILLIAMSON	JA	[delivering	 the	minority	 judgment]:
[705]	A	decision	in	this	matter	requires	in	the	first	place
a	 determination	 of	 the	 question	 as	 to	 where	 the
respondent	 was	 domiciled	 in	 October,	 1962,	 when	 his
wife,	 the	 appellant,	 instituted	 action	 against	 him	 in	 the
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Cape	Provincial	Division	for	a	divorce	and	other	relief	.
.	 .	 [A]t	 the	 time	 of	 the	 institution	 of	 action	 by	 the
appellant	 they	had	both	had	 their	 home	 in	 that	 city	 for
close	 on	 seven	 years.	 The	 requisite	 of	 residence	 in
relation	 to	 the	 acquisition	of	 a	domicil	 in	South	Africa
was	 therefore	 clearly	 satisfied.	 The	 difficulty	 is	 as	 to
whether	the	respondent	ever	formed	such	an	intention	to
remain	in	South	Africa	as	would	convert	 that	residence
into	domicil.	The	learned	trial	Judge	cited	as	the	basis	of
his	 approach	 to	 the	 legal	 requirements	 of	 such	 an
intention	 the	 decision	 of	 this	 Court	 in	 Johnson	 v
Johnson,	1931	AD	391;	 in	particular	he	 referred	 to	 the
judgment	of	DE	VILLIERS,	CJ,	in	that	case	where	at	p.
398	thereof	the	learned	Chief	Justice	said	that	he	agreed
with	Westlake,	Private	International	Law,	4th	ed.	para.
264,	when	that	author	said	that	as	a	result	of	the	English
cases	 “the	 intention	 for	 acquiring	 a	 domicil	 of	 choice
excludes	 all	 contemplation	 of	 any	 event	 on	 the
occurrence	of	which	 the	 residence	would	cease”.	“This
statement,”	 [706]	 continued	 the	 learned	 Chief	 Justice,
“satisfies	 the	 test	 of	 Voet’s	 ‘propositum	 illic	 perpetuo
morandi’”	 [that	 is,	 with	 the	 purpose	 to	 stay	 there
permanently].	 The	 reference	 to	 Voet	 is	 to	 5.1.98,
translated	 in	 Gane,	 Selective	 Voet,	 vol.	 2	 p.	 115	 as
follows:
“It	 is	 certain	 that	 domicil	 is	 not	 established	 by	 the
mere	intention	and	design	of	the	head	of	a	household,
nor	by	mere	formal	declaration	without	fact	or	deed;
nor	 by	 the	 mere	 getting	 ready	 of	 a	 house	 in	 some
country;	nor	by	mere	residence	without	the	purpose	to
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stay	there	permanently	.	.	.”
Whilst	 the	 above	 passage	 from	 Westlake	 may	 be	 a
correct	 summary	 of	 the	 effect	 of	 the	English	 decisions
prior	 to	 1904,	 the	 year	 of	 publication	 of	 the	 said	 4th
edition,	 I	 do	 not	 find	 actual	 support	 for	 its	 rigid
interpretation	 of	 the	 word	 “permanently”	 in	 the
particular	passage	of	Voet	or	in	any	other	passage	in	that
work	 or	 in	 the	 reference	 to	 the	 Hollandsche
Consultatien	III,	217	also	quoted	by	DE	VILLIERS,	CJ.
The	above	phraseology	adopted	by	the	author	Westlake,
has	 given	 rise	 to	 difficulty	 not	 only	 in	 England,	 the
Private	 International	 Law	 of	 which	 country	 he	 was
expounding,	but	by	virtue	of	the	aforesaid	statement	by
DE	 VILLIERS	 CJ,	 also	 in	 South	 Africa.	 It	 was
discussed	in	some	detail	by	CENTLIVRES,	CJ,	in	Ley	v
Ley’s	Executors,	 1951	 (3)	SA	186	 (AD)	at	 p	195,	 in	 a
passage	 quoted	 in	 extenso	 [that	 is,	 extensively]	 in	 the
judgment	 of	 the	 learned	 Judge	 a	 quo	 and	 in	 the
judgment	of	my	Brother	POTGIETER	in	 this	Court.	 In
my	view	it	is	more	than	doubtful	whether	any	such	rigid
requirement	 in	 relation	 to	 the	 “permanence”	 of	 the
residence	 sufficient	 to	 found	 a	 new	 domicil	 of	 choice
ever	formed	part	of	the	Roman-Dutch	Law	principles	of
Private	International	Law.	References	to	Voet	5.1.92	and
94	certainly	indicate	that	he	did	not	treat	the	question	of
“permanence	 of	 residence”	 for	 domicil	 upon	 the	 basis
that	 any	 contemplation	 of	 a	 possible	 move	 would
negative	 the	 existence	 of	 the	 required	animus	manendi
or	morandi	.	.	.
[708]	I	think	that	the	phraseology	used	in	the	summary
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by	LANGTON	J,	 in	Gulbenkian’s	 case,	 [Gulbenkian	 v
Gulbenkian	[1937]	4	All	ER	618]	.	.	.	namely	[709]	that
“permanent	 residence”	 involves	 only	 “a	 present
intention	 to	 reside	 permanently	 .	 .	 .	 an	 intention
unlimited	in	period	but	not	irrevocable	in	character”,	can
be	accepted	as	doing	no	violence	to	the	principles	of	our
own	law	.	.	.	I	would	therefore	approach	the	problem	of
the	present	respondent’s	domicil	in	October,	1962,	upon
the	 basis	 that	 at	 any	 rate	 the	 above	 interpretation	 by
LANGTON	J,	of	the	present	position	in	English	Law	is
also	 our	 law.	 In	 other	 words	 I	 think	 the	 enquiry	 is
whether,	 on	 a	 balance	 of	 probabilities,	 the	 appellant
showed	that	in	October,	1962,	the	respondent	then	had	a
present	 intention	 to	 reside	permanently	 in	South	Africa
in	 the	 sense	 that	 he	 had	 no	 intention	 of	 limiting	 the
period	of	such	residence;	 the	enquiry	does	not	 involve,
in	my	view,	a	scrupulous	and	solicitous	investigation	as
to	whether	perhaps	in	the	future	he	might	not	in	certain
circumstances	decide	to	remove	his	permanent	home	to
Israel	.	.	.
There	 were	 five	 specific	 points	 mentioned	 by	 the
learned	 Judge	 which	 in	 his	 view	 operated	 to	 negative
any	inference	that	 the	respondent	did	form	an	intention
to	stay	in	South	Africa.	The	first	was	the	fact	that,	when
he	failed	to	get	a	renewal	of	his	teaching	contract,	he	did
[710]	 return	 to	 Israel.	 Secondly,	 whilst	 the	 parties
acquired	 no	 fixed	 property	 in	 South	 Africa,	 they	 did
during	 their	 stay	 in	 this	 country	 continue	 to	 hold
property,	and	even	acquire	further	property,	in	Israel	and
did	employ	some	of	their	savings	in	this	country	for	that
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purpose.	 Thirdly,	 an	 abandonment	 of	 his	 domicil	 in
Israel,	would	 postulate	 on	 the	 part	 of	 the	 respondent	 a
disloyalty	to	the	ideals	of	Zionism.	Fourthly,	he	retained
his	 Israeli	 citizenship.	 Fifthly,	 he	 had	 parents	 and
brothers	and	sisters	alive	in	Israel.
It	 is	 clear	 that	 each	 of	 these	 factors	 could	 and	 should
properly	be	taken	into	consideration	in	deciding	whether
the	 respondent	 ever	 intended	 to	 settle	 in	 South	Africa.
But	they	must	be	considered	of	course	in	the	light	of	all
the	circumstances,	of	 the	evidence	of	 the	appellant	and
of	 the	 other	 factors	 I	 shall	mention.	One	 circumstance
which	should	be	borne	in	mind	is	 that	 the	respondent’s
previous	 source	of	 income	 (and	his	wife’s	 source	also)
was	what	 they	earned	as	 teachers	of	Hebrew	 in	 Jewish
schools.	To	cut	himself	off	from	that	source	might	have
been	 an	 unnecessarily	 foolish	 act.	 The	 parties	 had
managed	to	get	to	South	Africa	in	1956	under	the	aegis
of	 the	 Jewish	 Agency;	 inter	 alia	 the	 Agency	 actively
engages	itself	in	despatching	“missionaries”	in	the	form
of	teachers	of	Hebrew	all	over	 the	world;	 it	also	seems
to	be	regarded	by	the	local	Jewish	Boards	of	Education
as	the	best	source	of	supply	of	such	teachers.	There	were
obvious	reasons	why	the	respondent	should	remain	to	all
outward	appearances	a	loyal	“missionary”	.	.	.
To	turn	to	the	above	five	factors	said	to	indicate	that	the
respondent	 was	 unlikely	 to	 have	 considered	 settling
permanently	in	South	Africa,	it	seems	to	me	that	the	last
one	mentioned,	the	presence	of	parents	and	brothers	and
sisters	 in	 Israel,	 is	 of	 very	 little	 weight.	 Thousands	 of
people	 annually	 are	 migrating	 permanently	 from	 one

"******	DEMO	-	www.ebook-converter.com*******"



country	to	another	leaving	relatives	behind.	It	may	be	a
factor	 to	 be	 considered	 in	 some	 cases	 of	 very	 closely
knit	 families;	 it	may	again	be	of	no	 significance	at	 all.
There	 is	 no	 suggestion,	 even	 in	 the	 respondent’s
affidavit,	that	this	was	a	factor	influencing	him	to	return
to	 Israel.	 The	 appellant	 in	 fact	 gave	 evidence	 that	 he
actually	wanted	to	induce	some	of	his	relatives	to	come
out	to	South	Africa	from	Israel.	The	fourth	factor	is,	 in
my	 view,	 of	 little	 significance.	 There	 was	 positive
evidence	 by	 the	 appellant	 that	 the	 respondent	 felt	 he
could	not	 change	his	 citizenship	because	 it	might	have
caused	unpleasantness	 if	a	man	 in	his	position	publicly
abandoned	 his	 Israeli	 citizenship.	 The	 third	 factor
similarly	 is	 not	 a	 matter	 which	 in	 the	 case	 of	 the
respondent	can	really	carry	[711]	much	weight.	There	is
uncontroverted	 evidence	 that	 the	 Agency	 has	 suffered
many	 “defections”	 from	 the	 ranks	 of	 its	 “missionary”
teachers,	particularly	in	America.	And,	as	I	have	already
said	above,	I	cannot	be	satisfied	that	the	respondent	is	so
highly	principled	that	he	would	never	consider	deserting
the	Agency	if	it	suited	his	inclinations	and	pocket	to	do
so.	 I	 also	have	no	doubt,	 in	 the	 light	of	matters	 I	 shall
mention	 later,	 that	 he	 would	 “act	 out”	 as	 long	 as
possible	 the	 part	 of	 a	 loyal	 and	 faithful	 servant	 of	 the
Agency	and	of	Israel.
The	 second	 of	 the	 factors	mentioned	 by	CORBETT	 J,
viz	 the	 assets	 held	 in	 Israel	 and	 the	 lack	 of	 assets	 in
South	 Africa,	 is	 certainly	 a	 matter	 of	 substance	 to	 be
thrown	 into	 the	 balance	 when	 the	 probabilities	 are
weighed.	 In	 assessing	 the	weight	 to	be	attached	 to	 this
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factor	 it	 must	 be	 remembered	 that	 the	 parties	 had
acquired	 an	 asset	 of	 value	 in	 Israel	 before	 they	 ever
actually	considered	coming	to	South	Africa	.	.	.
[WILLIAMSON	 JA	 considered	 the	 evidence	 on	 the
manner	 in	 which	 the	 investment	 was	 made	 and
concluded	 that	 the	 spouses’	 conduct	 in	 investing	 in
property	in	Israel	did	not	render	it	improbable	that	they
had	decided	to	stay	in	South	Africa.	He	proceeded:]
There	 is	 also	 to	 be	 considered	 the	 often	 anomalous
position	of	a	Jew	in	the	Diaspora	in	relation	to	the	ideal
of	 rebuilding	Zion	 and	 his	 domicil	 in	 another	 country.
There	 must	 be	 many	 thousands	 of	 Jews	 who	 have	 no
intention	of	ever	departing	from	the	countries	 in	which
they	are	settled	and	who	yet	feel	an	urge	to	assist	in	and
to	participate	in	the	growth	of	the	new	Zion.
I	come	lastly	to	the	factor	mentioned	first	by	the	learned
Judge,	viz	the	actual	return	of	the	respondent	in	1961	to
Israel.	 The	 fact	 [712]	 that	 he	 did	 return	 after	 he	 had
learned	that	the	doors	of	the	Jewish	Boards	of	Education
in	South	Africa	seemed	to	be	closed	to	him,	precluded,
in	 the	 learned	 Judge’s	 view,	 a	 state	 of	 mind	 which
excluded	 any	 contemplation	 of	 an	 event	 upon	 the
occurrence	of	which	 the	 respondent	would	 leave	South
Africa;	 it	was	 perfectly	 consistent,	 he	 considered,	with
an	attitude	upon	the	part	of	the	respondent	that	he	would
stay	 on	 in	 the	Republic	 as	 long	 as	 he	 could	 renew	 his
teaching	 appointments	 under	 the	 Jewish	 Board	 of
Education.	This	 is	of	course	so;	but	 it	could	be	equally
consistent	with	 the	conduct	of	 a	man	who	had	become
anxious	 to	 settle	 in	 the	 Republic	 but	 who	 changed	 his
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mind	again	when	he	was	caught	in	adultery	on	April	18,
1963,	 by	 a	 wife	 who	 was	 suing	 him	 for	 restitution	 of
conjugal	rights	and	making	other	serious	claims	on	him.
The	 respondent’s	 conduct	 in	 the	 months	 immediately
prior	 to	 being	 trapped	 in	 adultery	 were	 much	 more
consistent	with	 that	of	a	man	who	wanted	 to	 remain	 in
the	 Republic,	 even	 if	 it	 meant	 his	 overstaying	 the	 last
possible	extension	of	time	which	would	be	allowed	him
by	the	Jewish	Agency	.	.	.
[WILLIAMSON	 JA	 analysed	 the	 evidence	 relating	 to
the	 respondent’s	 conduct	 during	 these	 months	 and
proceeded:]
[714]	It	 is	not	required,	nor	 is	 it	 to	be	expected,	 that	at
some	 particular	 date	 a	 layman	 should	 come	 to	 a	 fixed
and	settled	intention	to	stay	and	to	abandon	his	previous
domicil.	 It	 is	 usually	 an	 almost	 unperceived	 or
subconscious	development	of	the	mind,	culminating	in	a
general	attitude	 that	“this	place	 is	my	home	and	I	have
no	 present	 intention	 of	 leaving	 it”.	 In	 the	 respondent’s
case	 there	was	 of	 course	 a	 possible	 fixed	 event	 which
might	have	changed	his	attitude,	viz	his	actual	recall	to
Israel	 by	 the	 Jewish	Agency.	But	 the	 fact	 remains	 that
he	in	the	meantime	may	well	have	equivocated	so	as	not
to	 prejudice	 his	 employment;	 it	 does	 not	mean	 that	 he
necessarily	 continued	 to	 contemplate	 leaving	 his	 home
here	at	any	given	time	or	at	all	.	.	.
[WILLIAMSON	 JA	 discussed	 the	 accuracy	 of	 the
appellant’s	 evidence	 on	 the	 question	 of	 whether	 the
spouses	regarded	South	Africa	as	their	permanent	home.
He	 concluded	 that	 appellant’s	 evidence	 was	 supported
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by	a	number	of	 facts,	namely	 the	respondent’s	conduct
between	 November	 1962	 and	 July	 1963,	 his	 obvious
keenness	 to	 remain	 in	 South	 Africa	 for	 as	 long	 as
possible,	 his	 arrangements	 for	 the	 education	 of	 his
children	to	be	continued	in	South	Africa,	his	interest	in
South	African	“primitive	 life”,	his	efforts	 to	 stay	on	 in
South	 Africa	 indefinitely	 even	 after	 he	 was	 no	 longer
considered	 a	 “missionary”	 for	 the	 Jewish	Agency,	 and
his	distortion	and	suppression	of	certain	facts	such	as	his
effort	to	exchange	his	single	air	ticket	for	a	return	ticket.
WILLIAMSON	JA	proceeded:]
[716]	On	the	evidence	of	the	appellant,	supported	by	the
facts	 I	 have	mentioned,	 I	 think	 it	was	 established	on	 a
balance	of	probabilities	that	the	respondent	had	decided
to	make	his	home	indefinitely	in	South	Africa	.	.	.	By	his
residence	 here	 and	 by	 his	 decision	 to	 remain	 here
indefinitely,	South	Africa	became,	in	the	circumstances,
his	place	of	domicile	.	.	.
[717]	In	the	circumstances	the	appeal	should	be	allowed
with	 costs	 and	 the	 judgment	 of	 the	 Court	 below	 set
aside;	the	matter	should,	in	my	view,	be	remitted	for	that
Court	 to	 deal	 with	 the	 claim	 for	 divorce	 and	 other
consequential	relief	.	.	.
[RUMPFF	 JA,	 in	 a	 separate	 judgment,	 concurred	with
WILLIAMSON	JA.]
POTGIETER	AJA	 [delivering	 the	 majority	 judgment]:
[719]	The	onus	of	proving	that	a	domicile	of	choice	has
been	acquired	rests	on	 the	party	who	asserts	 it	and	this
onus	 is	discharged	by	a	preponderance	of	probabilities.
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(See	Webber	v	Webber,	1915	AD	239,	and	Ley	v	Ley’s
Executors	and	Others,	1951	(3)	SA	186	(AD)).
In	 the	 case	 of	 Johnson	 v	 Johnson,	 1931	 AD	 391	 at	 p
398,	DE	VILLIERS	CJ	indicated	what	has	to	be	proved
in	order	to	discharge	this	onus	in	the	following	terms:
“Both	 in	 the	 Roman	 law	 and	 in	 our	 own	 and	 the
English	 law	 a	 person	 sui	 juris	 is	 free	 to	 choose	 for
himself	 a	 domicile	 of	 choice	 animo	 et	 facto	 by
establishing	 for	 himself	 in	 fact	 a	 residence	 in	 the
territory	 in	 question,	 combined	 with	 an	 animus
manendi	 in	 that	 territory	 –	 Westlake,	 Private
International	Law,	4th	ed.	para	256.”

Appellant	 therefore	had	 to	prove	 the	 two	 requirements,
namely	residence	in	the	court’s	area	and	an	intention	of
settling	there	permanently.
On	 the	 evidence	 adduced	 at	 the	 trial	 there	 is	 no	 doubt
that	 appellant	 has	 proved	 that	 respondent	 resided	 in
Cape	Town	for	about	seven	years	and	had	been	residing
there	when	action	was	instituted.
The	 question	 is	 whether	 the	 learned	 Judge	 a	 quo	 was
correct	 in	 holding,	 as	 he	 did,	 that	 appellant	 had	 not
discharged	 the	 onus	 of	 proving	 that,	 at	 the
commencement	of	the	proceedings,	respondent	acquired
a	domicile	of	choice,	which	domicile	he	still	retained	at
that	 time.	 In	 other	 words	 whether	 respondent	 had
decided	 to	 make	 Cape	 Town	 his	 permanent	 home.	 In
Johnson’s	 case,	 supra,	 DE	 VILLIERS	 CJ,	 cited	 with
approval	 the	 following	 passage	 in	 Westlake,	 Private
International	 Law:	 “.	 .	 .	 intention	 necessary	 for
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acquiring	 a	 domicile	 of	 choice	 excluded	 all
contemplation	of	any	event	on	the	occurrence	of	which
the	residence	would	cease”.	The	learned	Judge	came	to
the	 conclusion	 that	 this	 statement	 satisfied	 the	 test	 of
Voet,	 5.1.98,	 who	 requires	 a	 propositum	 illic	 perpetuo
morandi.	 It	 seems	quite	 clear,	 however,	 that	 the	words
“excludes	all	contemplation”	can	never	mean	and	were
never	 intended	 to	mean	 that	 the	de	cujus	 has	 excluded
from	 his	 mind	 all	 possibility	 that	 in	 future	 he	 might
leave	 the	 country.	 In	 Ley’s	 case	 CENTLIVRES	 CJ,
deals	with	the	meaning	of	the	dictum	in	Johnson’s	case.
It	 appears	 from	 his	 judgment,	 and	 especially	 at	 p	 193
thereof,	that	in	his	view	this	dictum	was	merely	intended
to	 emphasise	 the	 necessity	 of	 proving	 a	 fixed	 and
deliberate	 intention	 to	 abandon	 one	 domicile	 and	 to
acquire	a	new	one.	He	certainly	did	not	understand	 the
dictum	to	mean	that	intention	of	permanent	residence	is
not	proved	if	it	is	contingent	upon	an	unforeseen	event.
He	quotes	with	approval	at	p	194	the	following	remarks
of	BRAMWELL	B,	in	Attorney-General	v	Pottinger,	30
LJ	Excl	284	at	p	292:
“But	is	it	to	be	said	that	a	contingent	intention	of	that
kind	 defeats	 the	 intention	 which	 is	 necessary	 to
accompany	 the	 factum	 in	 order	 to	 establish	 a
domicile?	Most	assuredly	not.	There	is	not	a	man	who
has	 not	 contingent	 intentions	 to	 do	 something	 that
would	 be	 very	 much	 to	 his	 benefit	 if	 the	 occasion
arises.	 But	 if	 every	 such	 intention	 or	 expression	 of
opinion	prevented	a	man	having	a	fixed	domicile,	no
man	 would	 ever	 have	 a	 domicile	 at	 all	 except	 his
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domicile	of	origin.”
He	further	explains	the	meaning	of	the	words	“excludes
all	contemplation”	as	follows:
“As	 I	understand	 the	expression,	 it	means	 that	 if	 the
state	of	mind	of	the	de	cujus	is	something	like	this,	‘I
may	settle	here	permanently,	and	anyhow	I’ll	stay	for
a	time;	but	perhaps	I’ll	move	to	another	country’	the
intention	 required	 to	 establish	 a	 domicile	 is	 not
present.	But	 if	 his	 state	 of	mind	 is	 like	 this,	 ‘I	 shall
settle	 here’,	 that	 is	 enough,	 even	 though	 it	 is	 not
proved	 that	 if	 he	 had	 been	 asked,	 ‘Will	 you	 never
move	elsewhere?’	he	might	not	have	said	something
like,	‘Well,	never	is	a	long	day.	Who	knows?	I	might
move	if	I	change	my	mind	or	if	circumstances	were	to
change.’	Any	doubt	actually	present	to	his	mind	as	to
whether	 he	 will	 move	 or	 not	 will	 according	 to
Westlake’s	 statement	 exclude	 the	 intention	 to	 settle
permanently,	but	 the	possibility	 that,	 if	 the	 idea	of	 a
move	 in	 the	 future	 had	 been	 suggested	 to	 him,	 he
might	not	at	once	have	scouted	it	does	not	amount	to
contemplation	 of	 an	 event	 on	 which	 the	 residence
would	 cease.	 It	 is	 only	 the	 former	 that	 has	 to	 be
disproved	by	the	person	alleging	a	change	of	domicile
.	.	.”

[721]	 In	 my	 judgment,	 having	 regard	 to	 these
authorities,	 the	onus	of	proving	a	domicile	of	choice	 is
discharged	 once	 physical	 presence	 is	 proved	 and	 it	 is
further	proved	that	the	de	cujus	had	at	the	relevant	time
a	fixed	and	deliberate	intention	to	abandon	his	previous
domicile,	 and	 to	 settle	 permanently	 in	 the	 country	 of
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choice.	 A	 contemplation	 of	 any	 certain	 or	 foreseeable
future	event	on	the	occurrence	of	which	residence	in	that
country	would	 cease,	 excludes	 such	 an	 intention.	 If	 he
entertains	any	doubt	as	to	whether	he	will	remain	or	not,
intention	 to	 settle	 permanently	 is	 likewise	 excluded.
That	appears	to	be	in	accordance	with	our	common	law.
I	 do	 not	 understand	Voet,	 5.1.89,	 and	Vromann,	 Bk	 1,
Civ	1,	in	any	other	sense	.	.	.
It	 remains	 then	 to	 apply	 these	 legal	 principles	 to	 the
facts	of	the	instant	case	.	.	.
[I]t	 seems	 to	 me	 to	 be	 highly	 improbable,	 in	 the
circumstances	 of	 this	 case,	 that,	 in	 the	 period	 of	 two-
and-a-half	 years’	 stay	 in	 South	 Africa,	 the	 respondent
would	 already	 have	 decided	 to	 sever	 his	 bonds	 with
Israel,	where	he	had	lived	for	over	twenty	years	.	.	.
There	are,	to	my	mind,	strong	indications	which	point	to
a	 contrary	 intention	on	 the	 part	 of	 the	 respondent.	The
whole	 system	 under	 which	 teachers	 contract	 to	 teach
abroad	 is	essentially	one	which	provides	 for	 temporary
employment	there	and	I	can	find	nothing	in	the	evidence
to	 [722]	 convince	 me	 that	 respondent,	 in	 spite	 of	 the
temporary	nature	of	his	employment,	made	up	his	mind
to	 turn	 his	 back	 on	 Israel	 and	 to	 settle	 permanently	 in
South	Africa	.	.	.
An	 important	 factor	which	 to	my	mind	weighs	heavily
against	 appellant	 is	 the	 fact	 that	 respondent	 invested
fairly	 large	 sums	of	money	 in	 Israel,	whereas	 no	 fixed
property	was	 acquired	 in	 this	 country	nor	did	he	make
any	long-term	investments	here	.	.	.

"******	DEMO	-	www.ebook-converter.com*******"



[POTGIETER	 AJA	 also	 referred	 to	 the	 fact	 that	 the
respondent	 had	 applied	 for	 permanent	 residence	 in
South	Africa	 and	 that	 he	 had	 returned	 to	 South	Africa
after	his	holiday.	He	concluded:]
[723]	 The	 result	 is	 that,	 although	 there	 are	 some
indications	 in	appellant’s	 favour,	 the	evidence	does	not
show	 that	 respondent	 ever	 made	 up	 his	 mind	 to	 settle
permanently	in	this	country.	It	may	equally	well	be	that
at	 all	 relevant	 times	 he	 contemplated	 that	 he	would	 at
some	foreseeable	future	date	return	 to	Israel,	or,	 in	any
event,	entertained	a	doubt	as	to	whether	he	would	return
or	not.
I	accordingly	come	to	the	conclusion	that	the	finding	of
the	 Judge	 a	 quo	 that	 appellant	 had	 not	 discharged	 the
onus	of	proving	that	at	the	time	of	the	institution	of	the
proceedings	 respondent	 had	 acquired	 a	 domicile	 of
choice	in	this	country,	is	correct	.	.	.
STEYN	 CJ	 and	 WESSELS	 JA	 concurred	 in	 the
judgment	of	POTGIETER	AJA.

Note
Domicile	used	to	be	very	important	for	establishing	jurisdiction
in	a	divorce	action.	At	common	 law	 the	only	court	which	had
jurisdiction	 to	 entertain	 a	 divorce	 action	 was	 the	 court	 of	 the
area	 in	 which	 the	 spouses	 were	 domiciled	 at	 the	 time	 of
institution	 of	 the	 proceedings	 (Le	 Mesurier	 v	 Le	 Mesurier
[1895]	 AC	 517	 (PC)).	 As	 a	 wife	 at	 that	 stage	 followed	 her
husband’s	domicile,	the	common-law	rule	meant	that	she	could
only	institute	a	divorce	action	against	her	husband	in	the	court
of	his	domicile.	This	created	great	difficulty	for	a	wife	who	was
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not	 resident	 where	 her	 husband	 was	 domiciled	 (see,	 for
example,	Nefler	v	Nefler	1906	ORC	7).	The	wife’s	position	was
alleviated	somewhat	by	section	1(1)	of	the	Matrimonial	Causes
Jurisdiction	 Act	 22	 of	 1939,	 section	 6	 of	 the	 Matrimonial
Affairs	 Act	 37	 of	 1953	 and	 section	 21	 of	 the	 General	 Law
Amendment	Act	70	of	1968.	The	latter	provisions	were	in	effect
when	Eilon	v	Eilon	was	decided	but	did	not	assist	a	wife	whose
husband	was	 not	 domiciled	 in	 South	Africa.	 These	 provisions
were	repealed	by	section	2(1)(b)	of	the	Divorce	Act	70	of	1979.
In	1992	the	jurisdictional	requirements	for	instituting	a	divorce
action	 were	 changed	 once	 more	 when	 the	 Domicile	 Act	 3	 of
1992	 came	 into	 operation.	 Section	 6	 of	 the	 Domicile	 Act
amended	 section	 2	 of	 the	 Divorce	 Act	 so	 that	 the	 same
requirements	now	apply	in	respect	of	husband	and	wife.	A	court
now	 has	 jurisdiction	 in	 a	 divorce	 action	 if	 the	 parties	 are	 or
either	 of	 them	 is	 domiciled	 in	 the	 area	 of	 jurisdiction	 of	 the
court	on	the	date	on	which	the	action	is	instituted,	or	ordinarily
resident	 in	 the	 area	of	 jurisdiction	of	 the	 court	 on	 the	date	 on
which	 the	 action	 is	 instituted	 and	 the	 parties	 have	 or	 one	 of
them	has	been	ordinarily	resident	in	the	Republic	for	a	period	of
not	less	than	one	year	immediately	prior	to	that	date.
The	second	issue	relating	to	Eilon	v	Eilon	that	should	be	noted
is	 the	 differences	 of	 opinion	 and	 interpretation	 regarding	 the
animus	 requirement	 for	 acquiring	 a	 domicile	 of	 choice.	 The
animus	requirement	has	been	interpreted	strictly	 in	some	cases
and	more	leniently	in	others.	The	different	interpretations	have
created	much	uncertainty	as	to	what	exactly	a	person’s	intention
must	be	before	he	or	she	can	comply	with	 the	 requirement.	 In
Johnson	v	Johnson	1931	AD	391	 the	animus	 requirement	was
interpreted	 very	 strictly	 (see	 the	 quotation	 in	Eilon	 719–720),
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while	 the	 interpretation	 in	Ley	v	Ley’s	Executors	 1951	 (3)	SA
186	(A)	was	more	lenient	(see	the	quotation	in	Eilon	720).	The
majority	 judgment	 in	 Eilon	 complies	 with	 the	 strict
interpretation	of	the	animus	 requirement,	whereas	 the	minority
judgment	 complies	 with	 the	 more	 lenient	 interpretation.	 The
precedent	system	stipulates	that	the	majority	judgment	must	be
followed.	 The	 majority	 judgment	 requires	 a	 “fixed	 and
deliberate	 intention”	to	settle	permanently	at	 the	specific	place
(721).	 “A	 contemplation	 of	 any	 certain	 or	 foreseeable	 future
event	 on	 the	 occurrence	 of	 which	 residence	 .	 .	 .	 would	 cease
excludes	 such	an	 intention”	 (721).	Therefore,	 according	 to	 the
majority	 decision,	 a	 person	 cannot	 comply	 with	 the	 animus
requirement	 if	 he	 or	 she	 has	 doubts	 about	 remaining	 at	 the
specific	place	where	he	or	she	has	settled;	nor	can	the	person	do
so	if	he	or	she	contemplates	an	event	which	will	occur	or	might
foreseeably	occur	and	which	will	cause	him	or	her	to	leave	that
place.
This	 interpretation	 of	 the	 animus	 requirement	 was	 generally
regarded	as	being	too	strict	(see,	for	example,	Kahn	48–49),	and
on	1	August	1992	(when	the	Domicile	Act	came	into	operation)
the	animus	 requirement	 as	 set	 out	 in	 the	majority	 decision	 in
Eilon	was	replaced	by	a	more	flexible	test.	Section	1(2)	of	the
Domicile	Act	provides	that	a	domicile	of	choice	is	acquired	by
a	person	who	is	 lawfully	present	at	a	particular	place	and	who
“has	the	intention	to	settle	there	for	an	indefinite	period”.	(The
position	 of	 persons	who,	 at	 common	 law,	 could	 not	 acquire	 a
domicile	 of	 choice	 but	were	 given	 a	 domicile	 of	 dependence,
namely,	wives,	children	and	mentally	ill	persons,	has	also	been
amended	by	the	Act.)	It	should	however	be	borne	in	mind	that
the	 Act	 does	 not	 operate	 with	 retroactive	 effect	 (section	 8(2)
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and	(3)).	It	regulates	the	law	of	domicile	only	as	from	the	date
of	 its	 commencement.	 Therefore,	 the	 sometimes	 unclear	 and
conflicting	 cases	 that	 were	 decided	 prior	 to	 the	 coming	 into
operation	 of	 the	 Act	 cannot	 simply	 be	 disregarded.
Furthermore,	 even	 in	 circumstances	 where	 the	 Act	 applies,
cognisance	ought	still	to	be	taken	of	some	of	those	judgments.
See	further	Schoeman	1999	THRHR	272.

Aantekening
Domisilie	 was	 in	 die	 verlede	 baie	 belangrik	 by	 die
beantwoording	 van	 die	 vraag	 of	 ’n	 hof	 jurisdiksie	 in	 ’n
egskeidingsgeding	het.	In	die	gemenereg	was	die	hof	in	wie	se
jurisdiksiegebied	 die	 gades	 ten	 tyde	 van	 die	 instel	 van	 die
geding	gedomisilieer	was,	die	enigste	hof	wat	jurisdiksie	gehad
het	om	hulle	egskeidingsgeding	aan	te	hoor	(Le	Mesurier	v	Le
Mesurier	[1895]	AC	517	(PC)).	Aangesien	’n	getroude	vrou	op
daardie	 stadium	haar	man	 se	 domisilie	 gevolg	 het,	 het	 hierdie
gemeenregtelike	 reël	 beteken	 dat	 sy	 slegs	 ’n	 egskeidingsaksie
teen	haar	man	aanhangig	kon	maak	in	die	hof	van	sy	domisilie.
Dit	 het	 groot	 probleme	 veroorsaak	 vir	 ’n	 vrou	 wat	 nie
woonagtig	 was	 waar	 haar	 man	 gedomisilieer	 was	 nie	 (sien
byvoorbeeld	Nefler	v	Nefler	1906	ORC	7).	Daar	is	’n	mate	van
verligting	vir	die	vrou	gebring	deur	artikel	1(1)	van	die	Wet	op
Regsbevoegdheid	in	Matrimoniële	Regsake	22	van	1939,	artikel
6	 van	 die	 Wet	 op	 Huweliksaangeleenthede	 37	 van	 1953	 en
artikel	 21	 van	 die	Algemene	Regswysigingswet	 70	 van	 1968.
Laasgenoemde	 bepalings	 was	 in	 werking	 toe	 Eilon	 v	 Eilon
beslis	 is	 maar	 was	 nie	 vir	 die	 vrou	 wie	 se	 man	 nie	 in	 Suid-
Afrika	gedomisilieer	was	van	enige	hulp	nie.	Hierdie	bepalings
is	 herroep	 deur	 artikel	 2(1)(b)	 van	 die	Wet	 op	 Egskeiding	 70
van	1979.
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In	 1992	 het	 die	 jurisdiksievereistes	 vir	 die	 instel	 van	 ’n
egskeidingsgeding	weer	eens	verander	toe	die	Wet	op	Domisilie
3	 van	 1992	 in	 werking	 getree	 het.	 Artikel	 6	 van	 die	Wet	 op
Domisilie	 het	 artikel	 2	 van	 die	 Wet	 op	 Egskeiding	 gewysig
sodat	dieselfde	vereistes	nou	vir	man	en	vrou	geld.	 ’n	Hof	het
nou	 jurisdiksie	 in	 ’n	 egskeidingsgeding	 indien	 die	 partye	 of
enigeen	 van	 hulle	 op	 die	 datum	 waarop	 die	 geding	 ingestel
word,	 in	die	 regsgebied	van	die	hof	gedomisilieer	 is	of	op	die
datum	 waarop	 die	 geding	 ingestel	 word,	 gewoonlik	 in	 die
regsgebied	 van	 die	 hof	woonagtig	 is	 en	 vir	minstens	 een	 jaar
onmiddellik	 voor	 daardie	 datum	 gewoonlik	 in	 die	 Republiek
woonagtig	was.
Die	 tweede	 aangeleentheid	 in	 verband	 met	 Eilon	 v	 Eilon
waaraan	 aandag	 geskenk	 moet	 word,	 is	 die	 verskillende
menings	 in	 verband	met	 en	die	 verskillende	 interpretasies	 van
die	 animus-vereiste	 vir	 die	 verkryging	 van	 ’n	 domisilie	 van
keuse.	 Die	 animus-vereiste	 is	 in	 sommige	 sake	 streng	 en	 in
ander	 meer	 toeskietlik	 uitgelê.	 Die	 verskillende	 interpretasies
van	die	animus-vereiste	het	baie	onsekerheid	teweeggebring	oor
presies	wat	’n	persoon	se	bedoeling	moet	wees	voordat	hy	of	sy
aan	die	vereiste	kan	voldoen.	 In	Johnson	 v	 Johnson	 1931	AD
391	 is	 die	 animus-vereiste	 baie	 streng	 uitgelê	 (sien	 die
aanhaling	 in	Eilon	 719–720)	 terwyl	 die	 uitleg	 in	 Ley	 v	 Ley’s
Executors	1951	(3)	SA	186	(A)	meer	 toeskietlik	was	(sien	die
aanhaling	in	Eilon	720).	Die	meerderheidsuitspraak	in	Eilon	 is
in	 ooreenstemming	 met	 die	 streng	 uitleg	 van	 die	 animus-
vereiste	 terwyl	die	minderheidsuitspraak	 in	ooreenstemming	 is
met	 die	 meer	 toeskietlike	 uitleg.	 Die	 meerderheidsuitspraak
moet	 ingevolge	 die	 presedentestelsel	 nagevolg	 word.	 Die
meerderheidsuitspraak	vereis	’n	“fixed	and	deliberate	intention”
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om	 permanent	 op	 die	 bepaalde	 plek	 te	 vestig	 (721).	 “A
contemplation	of	any	certain	or	foreseeable	future	event	on	the
occurrence	of	which	 residence	 .	 .	 .	would	cease	excludes	such
an	 intention”	 (721).	 Ingevolge	 die	 meerderheidsuitspraak
voldoen	 ’n	persoon	dus	nie	aan	die	animus-vereiste	 nie	 indien
hy	of	sy	twyfel	of	hy	of	sy	op	die	besondere	plek	waar	hy	of	sy
hom	of	 haar	 gevestig	 het,	 gaan	 bly.	Die	 persoon	 voldoen	 ook
nie	aan	die	animus-vereiste	nie	indien	hy	of	sy	voorsien	dat	’n
gebeurtenis	mag	plaasvind	of	moontlik	mag	plaasvind	wat	 sal
veroorsaak	dat	hy	of	sy	die	plek	sal	verlaat.
Dit	 is	 algemeen	 aanvaar	 dat	 hierdie	 interpretasie	 van	 die
animus-vereiste	te	streng	is	(sien	byvoorbeeld	Kahn	48–49),	en
op	 1	 Augustus	 1992	 (toe	 die	 Wet	 op	 Domisilie	 in	 werking
getree	 het)	 is	 die	 animus-vereiste	 soos	 gestel	 in	 die
meerderheidsuitspraak	 in	Eilon	 deur	 ’n	meer	 toeskietlike	 toets
vervang.	Artikel	 1(2)	 van	 die	Wet	 op	Domisilie	 bepaal	 dat	 ’n
domisilie	van	keuse	verkry	word	deur	’n	persoon	wat	wettig	op
’n	bepaalde	plek	aanwesig	is	en	wat	“die	bedoeling	het	om	hom
vir	 ’n	 onbepaalde	 tydperk	 daar	 te	 vestig”.	 (Die	 posisie	 van
persone	 wat	 ingevolge	 die	 gemenereg	 nie	 ’n	 domisilie	 van
keuse	 kon	 verwerf	 nie	 en	 aan	 wie	 daar	 ’n	 domisilie	 van
afhanklikheid	 toegeken	 is,	 naamlik	 getroude	 vrouens,	 kinders
en	 geestesongesteldes,	 is	 ook	 deur	 die	 wet	 verander.)	 Mens
moet	 egter	 in	 gedagte	 hou	 dat	 die	wet	 nie	met	 terugwerkende
krag	 geld	 nie	 (artikel	 8(2)	 en	 (3)).	 Die	 wet	 reël	 die	 reg	 met
betrekking	 tot	 domisilie	 slegs	 vanaf	 die	 datum	 van	 die
inwerkingtreding	daarvan.	Gevolglik	kan	die	soms	onduidelike
en	 botsende	 sake	 wat	 voor	 die	 inwerkingtreding	 van	 die	 wet
beslis	is,	nie	bloot	geïgnoreer	word	nie.	Daarbenewens	behoort
daar	selfs	in	omstandighede	waar	die	wet	wel	van	toepassing	is,
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gelet	 te	word	op	sommige	van	daardie	beslissings.	Sien	verder
Schoeman	1999	THRHR	272.

[14]	NAVILLE	v	NAVILLE

1957	(1)	SA	280	(C)

Domicile	of	a	diplomat
A	Swiss	consul	who	was	stationed	in	Cape	Town	instituted	an
action	 for	 restitution	of	 conjugal	 rights	 against	 his	wife	 in	 the
Cape	Provincial	Division	of	 the	High	Court	 (now	 the	Western
Cape	High	Court,	Cape	Town).	The	consul	was	due	to	retire	at
the	end	of	the	following	year	and	had	already	been	stationed	in
Cape	Town	for	six	years.	He	had	sold	his	house	in	Switzerland
approximately	 two	years	 prior	 to	 the	 institution	of	 the	 present
action.	At	the	time	of	selling	the	house	he	had	arranged	with	the
Swiss	authorities	to	have	his	pension	paid	to	him	in	Cape	Town
and	he	had	indicated	to	them	that	he	considered	Cape	Town	to
be	his	permanent	home	and	intended	to	remain	there.	The	Swiss
authorities	 had	 undertaken	 not	 to	 transfer	 him	 until	 he	 retired
and	 had	 agreed	 to	 discharge	 him	 at	 Cape	 Town.	 The	 consul
stated	 that	 he	 intended	 resigning	 if	 he	 was	 transferred.	 He
averred	that	he	had	acquired	a	domicile	of	choice	in	Cape	Town
and	that	he	could	therefore	institute	his	application	in	the	Cape
Provincial	Division.	The	application	was	granted.

Domisilie	van	’n	diplomaat
’n	Switserse	konsul	wat	in	Kaapstad	gestasioneer	was,	het	in	die
Kaapse	 Provinsiale	 Afdeling	 van	 die	 Hoë	Hof	 (nou	 die	Wes-
Kaap	 Hoë	 Hof,	 Kaapstad)	 ’n	 aksie	 vir	 die	 herstel	 van
huweliksregte	 teen	sy	vrou	aanhangig	gemaak.	Die	konsul	sou
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aan	die	einde	van	die	volgende	 jaar	aftree.	Hy	was	alreeds	vir
ses	 jaar	 in	Kaapstad	 gestasioneer.	Omtrent	 twee	 jaar	 voor	 die
aanvang	 van	 die	 aksie	 het	 hy	 sy	 huis	 in	 Switserland	 verkoop.
Op	 die	 stadium	 toe	 hy	 sy	 huis	 verkoop	 het,	 het	 hy	 met	 die
Switserse	owerhede	ooreengekom	dat	sy	pensioen	in	Kaapstad
aan	 hom	 uitbetaal	 sou	 word	 en	 hy	 het	 dit	 aan	 hulle	 duidelik
gemaak	dat	hy	Kaapstad	beskou	as	die	plek	waar	sy	permanente
woning	 is	 en	 dat	 hy	 daar	 wou	 bly	 woon.	 Die	 Switserse
owerhede	 het	 onderneem	 om	 hom	 nie	 voor	 sy	 aftrede	 te
verplaas	nie	en	dat	hy	in	Kaapstad	uit	diens	kon	tree.	Die	konsul
het	verklaar	dat	hy	sou	bedank	indien	hy	verplaas	word.	Hy	het
beweer	dat	 hy	 ’n	domisilie	 in	Kaapstad	verwerf	 het	 en	dat	 hy
dus	 sy	aansoek	 in	die	Kaapse	Provinsiale	Afdeling	kon	 instel.
Die	aansoek	is	toegestaan.

DE	VILLIERS	 JP:	 [281]	He	 [that	 is,	 the	 plaintiff]	 has
satisfied	 me	 that	 [remaining	 in	 Cape	 Town]	 is	 his
intention	and	 that	he	had	formed	 that	 intention	not	 less
than	 two	 years	 ago.	 On	 the	 facts	 I	 accept	 that	 that	 is
what	 he	 intends	 to	 do,	 and	 he	 has	 made	 the
arrangements	necessary	 to	enable	him	 to	carry	out	 that
intention	 as	 soon	 as	 he	 does	 retire.	 If	 indeed	 he	 is
transferred	 elsewhere	 prior	 to	 his	 retirement,	 his
intention	 is	 to	 resign	his	position,	which	apparently,	he
is	free	to	do.
The	only	difficulty	that	stands	in	his	way	is	whether	he
can	 be	 said	 to	 be	 domiciled	 here	 whilst	 still	 in	 the
service	 of	 the	Swiss	Government.	Ordinarily	 he	would
be	 liable	 to	 be	 transferred	 anywhere	 and	 the	 question
arises	 as	 to	 whether	 he	 could	 (a)	 form	 an	 intention	 to
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change	his	domicile	and	(b)	give	effect	to	that	intention
whilst	still	in	the	service	of	his	Government	here.
In	 other	 words,	 whilst	 still	 in	 the	 employ	 of	 his
Government	is	he	a	free	agent	in	the	matter	of	changing
his	domicile?
This	is	a	question	on	which	our	Courts	have	in	the	past
given	 decisions	 which	 are	 far	 from	 harmonious.	 In
Baker	v	Baker,	1945	A.D.	708	a	similar	question	arose
although	upon	quite	different	facts	.	.	.
[282]	SCHREINER	JA	thought	there	was	a	strong	body
of	judicial	opinion	favouring	the	view	that	the	sailor	or
soldier	is	not	debarred	from	acquiring	a	domicile	in	the
country	in	which	he	was	stationed.	He	did	not,	however,
express	a	definite	decision	on	this	point	because	on	the
facts	 of	 that	 case	 the	 plaintiff	 was	 not	 seeking	 to
establish	a	domicile	of	choice	in	the	country	in	which	he
was	 stationed,	 for	 in	 fact,	 he	 had	 at	 no	 time	 been
stationed	 in	 South	 Africa.	 He	 therefore	 left	 the	 matter
open.
That	was	 the	position	until	Nicol	v	Nicol,	 1948	 (2)	SA
613	(C),	where	OGILVIE	THOMPSON	J,	had	to	decide
whether	or	not	there	was	an	absolute	legal	bar	against	a
member	 of	 the	 fighting	 services	 acquiring,	 during	 the
period	of	his	service,	a	domicile	of	choice	in	the	country
where	he	is	stationed	on	service.	Whether,	in	fact,	such	a
domicile	 of	 choice	 had	 been	 established	 will	 depend
upon	 the	 facts	 of	 the	 case.	 In	McMillan	 v	 McMillan,
1943	 TPD	 345,	 MURRAY	 J,	 with	 whom
GREENBERG,	JP,	concurred,	held	that	although	such	a
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person	 could	 form	 an	 intention	 to	 change	 his	 domicile
during	 the	 period	 of	 his	 service,	 it	 only	 became
operative	as,	and	when	he	became	a	free	agent,	 ie	after
he	 had	 been	 discharged	 and	 was	 no	 longer	 under	 any
disability	in	regard	to	his	freedom	of	action.
With	 this	 view	 OGILVIE	 THOMPSON	 J	 disagreed
feeling	that	it	went	unduly	far.	After	considering	various
other	 authorities	 he	decided	 that	 there	was	no	 absolute
bar	against	a	soldier	acquiring	a	domicile	in	the	country
where	he	is	stationed	provided	he	is	able	to	establish	it
by	satisfactory	proof.
This	decision	has	been	followed	subsequently	and	 is	at
any	rate	by	inference	approved	by	MURRAY,	J,	himself
in	Van	Rensburg	v	Ballinger,	1950	(4)	SA	427	(T)	at	pp.
437	and	438	.	.	.
Members	of	the	fighting	services	would	appear	to	be	in
no	different	position	from	persons	who	reside	abroad	in
pursuance	 of	 their	 duties	 as	 public	 servants	 of	 their
Government.	The	matter	is	thus	put	by	Cheshire	Private
International	Law,	(1952)	4th	ed	p.	168:
“If	a	person	resides	abroad	in	pursuance	of	his	duties
as	 a	 public	 servant	 of	 his	 own	 Government,	 as,	 for
example,	an	ambassador,	a	military	or	naval	officer,	a
colonial	judge,	or	a	consul	or	if	he	is	a	servant	under
contract	 to	go	where	 sent,	 the	 inference	 to	be	drawn
from	 the	 cause	of	 the	 residence	 is	 that	no	 change	of
domicil	is	intended.	In	such	cases	the	existing	domicil
is	 retained	 unless	 there	 are	 additional	 circumstances
from	which	a	contrary	intention	can	be	collected.”
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In	a	 footnote	 the	 learned	author	 relies	upon	 the	cases	 I
have	already	[283]	cited:	.	.	.	Sellars	v	Sellars	[1942	SC
206];	Baker	v	Baker;	Nicol	v	Nicol	as	well	as	Ex	parte
Glass	et	Uxor,	1948	(4)	SA	379	(W).
I	am	of	the	opinion,	therefore,	that	a	consul	of	a	foreign
Government	who	has	 been	 stationed	 in	Cape	Town	on
service	 is	 not	 precluded	 from	 obtaining	 a	 domicile	 of
choice	 in	Cape	Town	whilst	 on	 such	 service.	Whether
he	has	so	acquired	a	new	domicile	must	depend	on	the
facts	of	the	case.	He	must	satisfy	the	Court	that	there	has
been,	 on	 his	 part,	 a	 final	 and	 deliberate	 intention	 of
abandoning	his	former	domicile	and	establishing	a	new
one.
On	 the	 facts	 presently	 before	 me	 the	 plaintiff	 has
sufficiently,	 in	 my	 view,	 satisfied	 the	 requirements	 of
such	proof.
He	is	therefore	entitled	to	a	restitution	order	in	terms	of
which	 his	wife	will	 be	 ordered	 to	 return	 to	 him	 on	 or
before	17th	December,	1956,	and	failing	compliance,	to
show	cause	 on	27th	December,	 1956,	why	 a	 decree	 of
divorce	should	not	be	granted.

Note
In	order	 to	 satisfy	 the	animus	 requirement	 the	person	must	be
able	to	carry	out	his	or	her	intention	of	settling	at	the	particular
place	 (Ex	 parte	 Quintrell	 1922	 TPD	 14).	 Military	 staff,
diplomats,	 public	 servants,	 employees	 of	 foreign	 governments
or	businesses,	and	prisoners	were	initially	considered	incapable
of	acquiring	a	domicile	of	choice	at	the	place	where	they	were
stationed,	 posted	 or	 imprisoned	 on	 the	 ground	 that	 their
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employers	or	 the	 state	determine	where	 they	 are	 to	 reside	 and
that	 they	 therefore	 cannot	 give	 effect	 to	 their	 intention	 of
settling	at	a	particular	place.
The	Domicile	Act	 3	 of	 1992	does	 not	 expressly	 deal	with	 the
acquisition	of	a	domicile	of	choice	by	someone	who	is	not	free
to	 decide	 where	 he	 or	 she	 wants	 to	 reside.	 No	 provision
expressly	 excludes	 a	 person	 whose	 presence	 at	 a	 particular
place	 is	 not	 by	 choice	 from	 acquiring	 a	 domicile	 of	 choice
there.	 It	 could	 therefore	 be	 argued	 that,	 like	 any	 other	 person
over	the	age	of	18	years	who	has	the	required	mental	capacity,
such	 a	 person	 should	 be	 competent	 to	 establish	 a	 domicile	 of
choice	in	terms	of	section	1	of	the	Act.	I	support	this	approach
(see	also	Boezaart	Persons	 45;	Forsyth	146,	147,	149;	Kruger
and	Skelton	(eds.)	Persons	76;	South	African	Law	Commission
Report	 on	Domicile	 par	 3.76;	Davel	 1993	De	Jure	 403.).	 The
mere	 fact	 that	 someone	 has	 been	 posted	 to,	 or	 is	 stationed	 or
imprisoned	 at	 a	 specific	 place	 should	 not	 render	 him	 or	 her
incapable	 of	 complying	 with	 the	 animus	 requirement.	 In
contrast,	 it	 could	 be	 argued	 that	 because	 the	 Act	 does	 not
expressly	state	that	people	like	military	staff,	diplomats,	public
servants,	 employees	 and	 officers	 of	 foreign	 governments	 or
businesses,	and	prisoners	can	meet	the	animus	requirement	even
though	their	employment	or	imprisonment	limits	their	ability	to
give	 effect	 to	 their	 intention,	 the	 common	 law	 still	 applies	 in
this	respect.
As	 far	 as	 the	 plaintiff’s	 claim	 in	 Naville	 for	 restitution	 of
conjugal	 rights	 is	 concerned,	 it	 should	 be	 noted	 that	 current
divorce	 law	 does	 not	 provide	 for	 such	 a	 claim.	 One	 of	 the
grounds	upon	which	a	divorce	could	be	obtained	in	terms	of	the
old	divorce	law	(which	was	repealed	by	the	Divorce	Act	70	of
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1979)	was	malicious	desertion.	Proceedings	for	a	divorce	on	the
ground	 of	 malicious	 desertion	 consisted	 of	 two	 actions
combined	 into	 one:	 In	 the	 preliminary	 action	 the	 plaintiff
applied	for	an	order	for	restitution	of	conjugal	rights	on	which
the	court	issued	a	rule	nisi	calling	upon	the	defendant	to	restore
conjugal	rights	by	a	certain	date.	If	the	defendant	did	not	do	so
by	 the	 specified	 date,	 the	 court	 dissolved	 the	marriage	 on	 the
return	 date	 of	 the	 rule	 nisi.	 Section	 14	 of	 the	 Divorce	 Act
repealed	 the	 court’s	 authority	 to	 order	 restitution	 of	 conjugal
rights.	Such	an	order	can	therefore	no	longer	be	made.

Aantekening
Ten	einde	aan	die	animus-vereiste	te	voldoen,	moet	die	persoon
in	staat	wees	om	sy	of	haar	voorneme	om	op	die	betrokke	plek
te	bly,	 inderdaad	 te	kan	uitvoer	 (Ex	parte	Quintrell	1922	TPD
14).	 Die	 standpunt	 is	 aanvanklik	 gehuldig	 dat	 militêre
personeel,	 diplomate,	 staatsamptenare,	 werknemers	 van
buitelandse	regerings	of	firmas	en	gevangenes	nie	’n	domisilie
van	 keuse	 kan	 vestig	 op	 die	 plek	 waar	 hulle	 gestasioneer	 of
gevange	 gehou	 is	 of	 waar	 hulle	 werk	 nie,	 aangesien	 hulle
werkgewers	 of	 die	 staat	 bepaal	 waar	 hulle	 woon.	 Sodanige
persone	kan	dus	nie	uitvoering	gee	aan	hulle	bedoeling	om	op
’n	bepaalde	plek	te	woon	nie.
Die	 Wet	 op	 Domisilie	 3	 van	 1992	 spreek	 nie	 uitdruklik	 die
probleem	 aan	 van	 die	 verkryging	 van	 ’n	 domisilie	 van	 keuse
deur	’n	persoon	wat	nie	vrylik	kan	kies	waar	hy	of	sy	wil	woon
nie.	Geen	bepaling	in	die	wet	lê	uitdruklik	neer	dat	’n	persoon
wat	nie	uit	eie	vrye	keuse	op	’n	bepaalde	plek	aanwesig	is	nie,
nie	’n	domisilie	van	keuse	op	daardie	plek	kan	verkry	nie.	Daar
kan	 dus	 geredeneer	 word	 dat	 so	 ’n	 persoon,	 net	 soos	 enige
ander	persoon	wat	 ten	minste	18	 jaar	oud	is	en	oor	die	nodige
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geestesvermoëns	beskik,	 bevoeg	 is	 om	 ’n	domisilie	 van	keuse
ingevolge	artikel	1	van	die	wet	te	vestig.	Ek	ondersteun	hierdie
benadering	 (sien	 ook	 Boezaart	 Personereg	 48;	 Forsyth	 146,
147,	 149;	 Kruger	 en	 Skelton	 (reds.)	 Personereg	 81;	 Suid-
Afrikaanse	 Regskommissie	 Verslag	 oor	 Domisilie	 par	 3.76;
Davel	 1993	 De	 Jure	 403).	 Die	 blote	 feit	 dat	 iemand	 na	 ’n
bepaalde	 plek	 verplaas	 is	 of	 daar	 gestasioneer	 is	 of	 gevange
gehou	word,	behoort	nie	te	beteken	dat	hy	of	sy	onbevoeg	is	om
aan	die	animus-vereiste	te	voldoen	nie.	Aan	die	ander	kant	kan
egter	 aangevoer	 word	 dat	 die	 gemenereg	 nog	 op	 hierdie
aangeleentheid	 van	 toepassing	 is,	 aangesien	 die	 Wet	 op
Domisilie	nie	uitdruklik	bepaal	dat	persone	wat	nie	vry	is	om	te
kies	waar	hulle	wil	woon	nie,	wel	aan	die	animus-vereiste	kan
voldoen	nie.
Vir	 sover	 dit	 die	 eiser	 in	 Naville	 se	 eis	 om	 herstel	 van
huweliksregte	aangaan,	moet	daarop	gelet	word	dat	die	huidige
egskeidingsreg	geen	voorsiening	maak	vir	so	’n	eis	nie.	Een	van
die	 egskeidingsgronde	 ingevolge	 die	 ou	 egskeidingsreg	 (wat
deur	 die	 Wet	 op	 Egskeiding	 70	 van	 1979	 herroep	 is)	 was
kwaadwillige	verlating.	’n	Egskeidingsgeding	wat	gebaseer	was
op	kwaadwillige	verlating	het	bestaan	uit	twee	aksies	wat	in	een
aksie	 saamgevoeg	 is:	 In	 die	 voorlopige	 aksie	 het	 die	 eiser	 ’n
bevel	 tot	 herstel	 van	 huweliksregte	 gevra	 waarop	 die	 hof	 ’n
bevel	nisi	uitgereik	het	wat	die	verweerder	beveel	het	om	teen
’n	 bepaalde	 datum	 huweliksregte	 te	 herstel.	 Indien	 die
verweerder	dit	nie	teen	die	vasgestelde	datum	gedoen	het	nie,	is
die	 huwelik	 op	 die	 keerdatum	van	 die	 bevel	nisi	 deur	 die	 hof
ontbind.	Artikel	 14	van	die	Wet	 op	Egskeiding	het	 die	 hof	 se
bevoegdheid	om	’n	bevel	tot	die	herstel	van	huweliksregte	uit	te
reik,	 herroep	 sodat	 geen	 sodanige	 bevel	 meer	 uitgereik	 kan
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Proof	of	parentage Bewys	van	ouerskap

[15]	VAN	LUTTERVELD	V	ENGELS

1959	(2)	SA	699	(A)

Rebuttal	of	the	presumption	pater	est	quem	nuptiae
demonstrant

The	 respondent	 sued	 the	 appellant	 for	 lying-in	 expenses	 and
maintenance	 for	a	child	who	had	been	born	 to	her	on	27	June
1956	 and	 of	which	 she	 alleged	 the	 appellant	 to	 be	 the	 father.
The	respondent	was	married	to	someone	else	when	she	met	the
appellant,	but	 the	marriage	was	unhappy	as	her	husband	had	a
very	low	sex	drive,	while	she	wished	to	have	a	child	of	her	own.
The	 respondent	 met	 the	 appellant	 in	 March	 1955.	 They
regularly	had	 sex	between	April	 or	May	1955	and	1	February
1956.	According	to	medical	evidence,	 the	child	was	conceived
on	 or	 about	 21	October	 1955	whereas	 the	 respondent	 and	 her
husband	had	completely	stopped	having	sex	with	each	other	in
February	 1955.	 The	 respondent’s	 husband	 confirmed	 this
evidence	although	he	thought	that	the	last	time	he	had	sex	with
his	wife	was	in	March	or	April	1955.	He	also	admitted	that	his
sex	 drive	 was	 low.	 The	 respondent	 and	 her	 husband	 were
divorced	 on	 1	 May	 1956	 as	 a	 result	 of	 her	 adultery.	 The
appellant	admitted	that	he	had	had	sex	with	the	respondent	but
alleged	that	it	had	occurred	only	once	and	that	he	had	practised
coitus	interruptus.	The	respondent’s	application	was	successful
in	 the	 Magistrate’s	 Court.	 The	 appellant’s	 appeals	 to	 the
Transvaal	 Provincial	 Division	 (now	 the	 North	 Gauteng	 High
Court,	Pretoria)	 and	 the	Appellate	Division	 (now	 the	Supreme
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Court	of	Appeal)	were	turned	down.

Weerlegging	van	die	vermoede	pater	est	quem	nuptiae
demonstrant

Die	respondent	het	die	appellant	gedagvaar	vir	die	betaling	van
kraamkoste	 en	 onderhoud	 vir	 ’n	 kind	 aan	wie	 sy	 op	 27	 Junie
1956	 geboorte	 geskenk	 het	 en	 van	wie	 sy	 beweer	 het	 dat	 die
appellant	die	vader	was.	Die	respondent	was	met	iemand	anders
getroud	toe	sy	die	appellant	ontmoet	het,	maar	die	huwelik	was
ongelukkig	aangesien	haar	man	nie	’n	sterk	seksdrang	gehad	het
nie,	 terwyl	 sy	 baie	 graag	 ’n	 kind	 van	 haar	 eie	 wou	 hê.	 Die
respondent	het	die	appellant	 in	Maart	1955	ontmoet.	Hulle	het
vanaf	April	of	Mei	1955	tot	1	Februarie	1956	gereeld	seksueel
met	mekaar	verkeer.	Volgens	mediese	getuienis	is	die	kind	om
en	 by	 21	 Oktober	 1955	 verwek.	 Op	 hierdie	 stadium	 het	 seks
tussen	 die	 respondent	 en	 haar	 man	 reeds	 heeltemal	 opgehou.
Die	laaste	keer	wat	hulle	seks	gehad	het,	was	in	Februarie	1955.
Die	respondent	se	man	het	hierdie	getuienis	bevestig	alhoewel
hy	van	mening	was	dat	 seks	die	 laaste	keer	 in	Maart	 of	April
1955	plaasgevind	het.	Hy	het	ook	erken	dat	 sy	seksdrang	 laag
was.	Die	 respondent	 en	haar	man	 is	op	1	Mei	1956	as	gevolg
van	haar	owerspel	geskei.	Die	appellant	het	 erken	dat	hy	 seks
met	die	 respondent	gehad	het	maar	het	beweer	dat	dit	net	 een
keer	gebeur	het	 en	dat	hy	coitus	 interruptus	 toegepas	het.	Die
respondent	 se	 aansoek	 het	 in	 die	 Landdroshof	 geslaag.	 Die
appellant	se	appèl	na	die	Transvaalse	Provinsiale	Afdeling	(nou
die	Noord-Gauteng	Hoë	Hof,	Pretoria)	en	na	die	Appèlafdeling
(nou	die	Hoogste	Hof	van	Appèl)	was	onsuksesvol.

VAN	BLERK	AR:	[702]	Die	enigste	grond	waarop	die
appèl	 steun	 is	 dat	 die	 regsvermoede,	 pater	 est	 quem
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nuptiae	 demonstrant,	 wat	 die	 partye	 tereg	 toegee	 hier
van	toepassing	is,	nie	weerlê	is	nie.	Kragtens	art.	101(3)
van	 die	 Algemene	 Regswysigingswet,	 1935	 [sien	 nou
artikel	3	van	die	Wet	op	Bewysleer	 in	Siviele	Sake	25
van	 1965],	 kan	 hierdie	 presumpsie	 weerlê	 word	 deur
getuienis	van	respondent	en	haar	eggenoot	dat	hul	geen
geslagsverkeer	met	mekaar	gehad	het	nie	gedurende	die
tydperk	wat	die	kind	verwek	is.
Die	 verskil	 van	 mening	 wat	 daar	 blykens	 sekere
gewysdes	 bestaan	 het	 oor	 watter	 standaard	 van	 bewys
van	 toepassing	 is	 vir	 die	 weerlegging	 van	 die
regsvermoede	 is	 uit	 die	 weg	 geruim	 deur	 ’n	 aantal
beslissings	 in	 hierdie	 Hof,	 waarvolgens	 dit	 duidelik
gestel	 is	 dat	 in	 alle	 siviele	 sake	 die	 bewyslas	 deur	 ’n
oorwig	van	waarskynlikhede	gekwyt	kan	word	.	.	.
Maar	 hierdie	 reël	 moet	 egter	 toegepas	 word	 met
inagneming	 van	 die	 algemene	 onwaarskynlikheid	 van
die	voorval	wat	beweer	word	 .	 .	 .	Die	 redelike	gemoed
word,	byvoorbeeld,	nie	lig	oortuig	dat	 iemand	hom	aan
onkuisheid	of	oneerlike	gedrag	besondig	nie	want	daarin
is	 ’n	 algemene	 onwaarskynlikheid	 geleë.	 In	 die
onderhawige	geval	word	oorspel	beweer,	maar	dit	word
deur	die	betrokke	partye	erken,	desondanks	egter	bly	die
regsvermoede	nog	staan	(Voet,	1.6.8)	en	kan	dit	met	die
oog	 op	 die	 getuienis	 wat	 in	 hierdie	 saak	 aangevoer	 is
slegs	weerlê	 word	 deur	 bewys	 van	 geslagsonthouding;
’n	aangeleentheid	waarvan	uit	die	aard	van	die	saak	net
respondent	en	haar	eggenoot	direk	kan	getuig,	soos	hulle
ook	gedoen	het.	Al	het	appellant	erken	dat	hy	die	vader
is,	dan	is	dit	nog	geen	bewys	van	sy	vaderskap	nie,	want
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so	’n	erkenning	kan	slegs	gebaseer	wees	op	’n	vermoede
aan	 sy	 kant	 omdat	 hyself	 geen	 sekerheid	 daaromtrent
kon	gehad	het	nie.
[703]	 ’n	 Regsvermoede	 is,	 soos	 APPÈLREGTER
KOTZÉ	sê	 in	Kunz	v	Swart,	 1924	AD	618	op	bl.	 681,
gegrond	op	die	waarskynlikhede	en	die	lewenservaring.
Dit	is	seker	teen	die	instelling	van	die	natuur,	en	daarom
nie	 waarskynlik	 nie,	 dat	 ’n	 jong	 egpaar	 van	 die
ouderdomme	 van	 respondent	 en	 haar	 eggenoot	 in	 die
afwesigheid	 van	 fisiese	 beletsels	 vir	 nege	maande	 lank
saam	 in	 een	 slaapkamer	 sal	 slaap	 sonder	 om	 uiting	 te
gee	 aan	 hul	 geslagsdrange.	 Volgens	 die	 getuienis	 van
respondent	 en	 haar	 eggenoot	 was	 die	 sekslewe
klaarblyklik	nie	normaal	nie	en	as	hul	getuienis	teen	dié
agtergrond	beskou	word,	dan	val	dit	makliker	te	begryp
dat	 daar	 wel	 onthouding	 was,	 veral	 as	 respondent	 se
liefdesverhouding	met	appellant	in	gedagte	gehou	word.
Respondent	se	eggenoot	was	wat	homself	betref	tevrede
met	 die	 toestand	 van	 onthouding.	 Sy	 gebrek	 aan
seksdrang	 verklaar	 dit.	 Respondent	 weer	 het	 nie	 meer
behoefte	gehad	om	haar	tot	haar	man	te	wend	nie	want
sy	het	geluk	en	bevrediging	gevind	 in	haar	verhouding
en	 intieme	 lewe	 met	 appellant.	 Laasgenoemde,	 wat
klaarblyklik	 ’n	 ongeloofwaardige	 getuie	 was,	 se
verklaring,	 dat	 hy	 slegs	 op	 een	 geleentheid	 met
respondent	 geslagsverkeer	 gehad	 het,	 is	 verwerp	 en
respondent	 is	 geglo	 dat	 sy	 gedurende	 die	 tydperk	 van
onthouding	 van	 geslagsverkeer	 met	 haar	 man	 gereeld
geslagtelike	omgang	met	appellant	gehad	het.
Dit	was	seker	nie	maklik	vir	 respondent	se	man	om	sy
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swak	 seksdrang	 te	 kom	 bely	 nie,	 en	 dit	 is	 nouliks
denkbaar	 dat	 reggeaarde	 ouers	 sy	 eie	 kind	 sal
bastardiseer.	 Dit	 is	 moeilik	 om	 te	 begryp	 wat	 die
respondent	en	haar	man	sou	kon	beweeg	het,	en	wat	hul
daarby	 kon	 voor	 gehad	 het,	 om	 valselik	 te	 getuig.	 Sy
wou	 graag	 ’n	 kind	 van	 haar	 eie	 gehad	 het	 en	 hul	was
finansieel	 gerieflik	daaraan	 toe.	Om	aan	 appellant,	 nog
’n	 afhanklike	 minderjarige,	 die	 vaderskap	 op	 te	 sweer
kon	niks	by	gehaal	word	nie.
As	die	getuienis	van	respondent	en	haar	eggenoot	in	die
lig	 van	 hierdie	 omstandighede	 beskou	 word,	 dan,	 in
afwesigheid	van	ander	getuienis	wat	daaraan	afding,	val
dit	nie	moeilik	om,	soos	die	landdros	gedoen	het,	aan	te
neem	dat	hul	die	waarheid	praat	nie.
[704]	 Daar	 is	 geen	 rede	 nie	 om	 in	 te	 gryp	 teen	 die
landdros	 se	benadering	van	die	 saak	en	 sy	beoordeling
van	die	getuienis.	Die	aanvaarding	van	die	getuienis	van
respondent	en	haar	eggenoot	was	geregverdig	en	onder
die	 omstandighede	 van	 die	 geval	 was	 daar	 voldoende
bewys	aangevoer	om	die	regsvermoede	te	weerlê.
Die	appèl	word	van	die	hand	gewys	.	.	.
STEYN	AR,	DE	BEER	AR,	HALL	WN	AR	en	SMIT
WN	AR	het	saamgestem.

Note
It	is	clear	from	this	case	that	it	is	not	necessary	for	a	husband	to
prove	 that	he	could	not	have	had	sex	with	his	wife	during	 the
time	that	conception	could	have	taken	place.	He	need	only	show
on	 a	 balance	 of	 probabilities	 that	 he	 did	 not	 have	 intercourse
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with	her	(R	v	Isaacs	1954	(1)	SA	266	(N)).	In	Van	Lutterveld	’s
case	the	spouses	had	slept	in	the	same	room	during	the	relevant
period	and	still	the	presumption	was	found	to	be	rebutted.

Aantekening
Dit	is	uit	hierdie	saak	duidelik	dat	’n	man	nie	hoef	te	bewys	dat
hy	nie	geslagsverkeer	met	sy	vrou	kon	gehad	het	op	die	tydstip
toe	die	kind	verwek	kon	gewees	het	nie.	Dit	is	voldoende	as	hy
op	’n	oorwig	van	waarskynlikheid	bewys	dat	hy	nie	seks	met	sy
vrou	gehad	het	nie	 (R	v	Isaacs	 1954	 (1)	SA	266	 (N)).	 In	Van
Lutterveld	 het	 die	 gades	 op	 die	 betrokke	 tydstip	 in	 dieselfde
kamer	geslaap	en	nogtans	is	bevind	dat	die	vermoede	weerlê	is.

[16]	MAYER	V	WILLIAMS

1981	(3)	SA	348	(A)

Corroboration	of	the	mother’s	evidence	in	paternity	cases
The	 appellant	 was	 the	 complainant	 at	 an	 enquiry	 in	 terms	 of
section	 5	 of	 the	Maintenance	Act	 23	 of	 1963,	which	was	 the
predecessor	 to	 the	 Maintenance	 Act	 99	 of	 1998.	 She	 alleged
that	the	respondent	was	the	father	of	her	child,	which	he	denied.
The	magistrate	found	that	he	was	the	father	and	ordered	him	to
pay	maintenance	 for	 the	child.	He	appealed	 to	 the	High	Court
where	 the	 magistrate’s	 decision	 was	 overturned	 and	 the
maintenance	 order	 set	 aside.	 The	 appellant	 appealed	 to	 the
Appellate	Division.	The	appeal	was	successful.

Stawing	van	die	moeder	se	getuienis	in	vaderskapsake
Die	 appellant	 was	 die	 klaagster	 in	 ’n	 ondersoek	 ingevolge
artikel	 5	 van	 die	 Wet	 op	 Onderhoud	 23	 van	 1963	 wat	 die
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voorganger	van	die	Wet	op	Onderhoud	99	van	1998	was.	Sy	het
beweer	dat	die	respondent	die	vader	van	haar	kind	was	maar	hy
het	dit	ontken.	Die	landdros	het	bevind	dat	hy	wel	die	vader	was
en	 hom	 gelas	 om	 onderhoud	 vir	 die	 kind	 te	 betaal.	 Die
respondent	het	na	die	Hoë	Hof	geappelleer	waar	die	landdros	se
beslissing	 omvergewerp	 is	 en	 die	 onderhoudsbevel	 tersyde
gestel	 is.	 Die	 appellant	 het	 na	 die	 Appèlafdeling	 geappelleer.
Die	appèl	was	suksesvol.

TRENGOVE	 JA:	 [351]	 [I]t	 was	 incumbent	 upon	 the
appellant	to	prove	on	a	balance	of	probabilities	that	the
respondent	was	the	father.	The	question	which	we	now
have	 to	 consider	 is	 whether	 the	 magistrate	 erred	 in
finding	that	this	onus	had	been	satisfactorily	discharged.
Before	 dealing	with	 the	 evidence,	 and	 the	magistrate’s
evaluation	thereof,	it	is	necessary	to	refer	to	the	general
approach	of	our	Courts	to	the	question	of	the	sufficiency
of	 evidence	 in	 a	 case	 of	 this	 nature.	 Section	 16	 of	 the
Civil	 Proceedings	 Evidence	 Act	 25	 of	 1965	 provides
that	“judgment	may	be	given	in	any	civil	proceedings	on
the	 evidence	 of	 any	 single	 competent	 and	 credible
witness”.
On	 the	 face	 of	 it,	 this	 section	 appears	 to	 deal
exhaustively	with	the	sufficiency	of	evidence	in	all	civil
cases.	However,	 our	Courts	have,	 for	many	years,	 said
that	 in	 seduction	 and	 paternity	 cases	 a	 woman’s
testimony	 against	 a	 man’s	 requires	 corroboration.	 No
matter	 how	 cogent	 the	 woman’s	 evidence	 may	 be,
corroboration	 was	 necessary	 as	 a	 matter	 of	 law.	 In
Wiehman	v	Simon	NO	 1938	AD	447	 at	 450	 this	Court
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(a)

(b)

(c)

approved	of	the	following	statement	of	STRATFORD	J
in	Mackay	v	Ballot	1921	TPD	430	at	432:
“In	paternity	cases	the	law	 requires	 that	 the	mother’s
story	 cannot	 prevail	 against	 the	 defendant’s	 denial
unless	 it	 is	 corroborated.	 By	 corroboration	 I
understand	 that	 some	 evidence	 must	 be	 given	 in
addition	 to	 the	 woman’s	 which	 in	 some	 degree,	 is
consistent	 with	 her	 story	 and	 inconsistent	 with	 the
innocence	of	the	defendant.”

(My	 italicising	 of	 the	words	 “the	 law”.)	Although	 this
dictum	has	been	followed	and	applied	in	many	paternity
cases	ever	since,	doubts	have,	in	more	recent	years,	been
raised	as	to	whether	it	is	a	correct	statement	of	our	law	.
.	.
In	my	view	the	time	has	arrived	to	dispense	with	the	rule
as	formulated	in	Mackay	v	Ballot	 (supra).	 I	have	come
to	this	conclusion	for	the	following	reasons:

the	rule	is	based	on	a	misunderstanding	of	Roman-
Dutch	 procedure	 in	 actions	 of	 this	 nature	 (see
Davel	v	Swanepoel	 [1954	(1)	SA	383	(A)	at	388];
FP	 van	 den	 Heever	 Breach	 of	 Promise	 and
Seduction	 in	SA	Law	at	51–59;	Schmidt	Bewysreg
at	48);
it	seems	to	me	to	be	an	anomaly	that	“in	any	field
of	investigation	a	greater	certainty	of	proof	may	be
required	where	civil	rights	are	in	issue	than	when	a
person	is	being	tried	criminally”.	(See	R	v	W	[1949
(3)	SA	772	(A)]	at	779–780);
the	rule	as	formulated	is,	in	my	view,	inappropriate
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(d)

“(a)

in	our	modern	system	of	civil	trial	procedure.	(See
FP	 van	 den	 Heever	 (op	 cit	 at	 59);	 Hoffmann	 SA
Law	of	Evidence	2nd	ed	at	410);	and
the	 rule	 appears	 to	 have	 been	 excluded	 by	 the
provisions	of	s	16	of	Act	25	of	1965.

I	 am	 of	 the	 opinion,	 therefore,	 that	 courts	 should	 no
longer,	as	a	matter	of	 law,	 insist	upon	corroboration	of
the	 evidence	 of	 complainants	 in	 paternity	 or	 seduction
cases.
[352]	 There	 can,	 nevertheless,	 be	 no	 doubt	 whatever
that,	 in	a	case	of	this	nature,	 there	is	always	a	need	for
special	 caution	 in	 scrutinising	 and	 weighing	 the
evidence	of	the	complainant	(see	R	v	J	1966	(1)	SA	88
(SRA)	at	90).	Experience	has	shown	 that	 it	 is	essential
for	 the	 purpose	 of	 doing	 justice	 between	 the	 parties	 in
this	class	of	case	–	where	allegations	of	paternity	are	so
easily	made	and	with	such	difficulty	rebutted,	and	where
there	 is	 often	 a	 strong	 temptation	 either	 to	 conceal	 the
identity	of	the	real	father	or	to	impose	liability	upon	the
person	who	is	best	able	to	bear	it	–	that	the	evidence	of
the	complainant	should	be	approached	with	caution.	As
a	rule	of	practice	the	trial	court	should,	therefore,	always
warn	 itself	 of	 the	 inherent	 danger	 of	 acting	 upon	 the
testimony	of	the	complainant	in	a	paternity	case.
In	S	 v	 Snyman	 1968	 (2)	SA	582	 (A)	 at	 585	 this	Court
refers	to	the	cautionary	rule	of	practice	which	has	been
evolved	 to	 assist	 the	 courts	 in	 sexual	 cases	 in	 criminal
proceedings,	and	which	requires:

the	recognition	by	the	court	of	the	inherent	danger
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(b)

aforesaid	 (ie	 of	 relying	 upon	 the	 testimony	 of	 a
complainant	in	a	sexual	case);	and
the	 existence	 of	 some	 safeguard	 reducing	 the	 risk
of	wrong	 conviction,	 such	 as	 corroboration	 of	 the
complainant	 in	 a	 respect	 implicating	 the	 accused,
or	the	absence	of	gainsaying	evidence	from	him,	or
his	mendacity	as	a	witness.”

In	 my	 view	 there	 is	 no	 reason	 why	 the	 rule	 as
formulated	 above	 should	 not	 also	 be	 applied	 –	mutatis
mutandis-	in	respect	of	the	evidence	of	complainants	in
paternity	disputes	in	civil	proceedings	.	.	.
[TRENGOVE	 JA	 analysed	 the	 evidence	 and
proceeded:]
[A]fter	having	carefully	considered	all	the	evidence,	and
the	 arguments	 advanced	 on	 behalf	 of	 the	 respondent,	 I
am	 not	 persuaded	 that	 the	 magistrate	 erred	 in	 finding
that	 the	 appellant	 had	 established,	 on	 a	 balance	 of
probabilities,	 that	 the	 respondent	was	 the	 father	 of	 her
child.
[353]	The	appeal	is,	accordingly,	upheld	.	.	.
JANSEN	JA,	KOTZÉ	JA,	JOUBERT	JA	and	HOLMES
AJA	concurred.

Note
The	decision	 in	Mayer	 v	Williams	 in	 respect	 of	 application	 of
the	cautionary	rule	to	women’s	testimony	in	paternity	suits	will
most	probably	not	be	followed	in	future	because	section	60	of
the	 Criminal	 Law	 (Sexual	 Offences	 and	 Related	 Matters)
Amendment	 Act	 32	 of	 2007	 has	 unequivocally	 abolished	 the
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cautionary	 rule	 in	 respect	 of	 sexual	 offences.	 Section	 60
provides	 that	 a	 court	 may	 not	 treat	 the	 evidence	 of	 a
complainant	in	respect	of	a	sexual	offence	with	caution	because
it	relates	to	an	offence	of	a	sexual	nature.

Aantekening
Die	beslissing	 in	Mayer	v	Williams	oor	die	 toepassing	van	die
versigtigheidsreël	 op	 die	 getuienis	 van	 vroue	 wat	 in
vaderskapsdispute	betrokke	is,	sal	heel	waarskynlik	nie	meer	in
die	 toekoms	 nagevolg	 word	 nie,	 aangesien	 artikel	 60	 van	 die
Wysigingswet	op	die	Strafreg	(Seksuele	Misdrywe	en	Verwante
Aangeleenthede)	32	van	2007	die	reël	 in	seksuele	strafgedinge
onomwonde	afgeskaf	het.	Artikel	60	bepaal	dat	 ’n	hof	nie	die
getuienis	van	’n	klaer	 in	verband	met	 ’n	seksuele	misdryf	met
omsigtigheid	 mag	 benader	 omdat	 dit	 op	 ’n	 misdryf	 van	 ’n
seksuele	aard	betrekking	het	nie.

[17]	MITCHELL	V	MITCHELL

1963	(2)	SA	505	(D)

Period	of	gestation
The	plaintiff	sought	an	order	of	divorce	against	his	wife	(that	is,
the	 first	 defendant)	 on	 the	 ground	 of	 her	 adultery.	 He	 also
claimed	 an	 order	 declaring	 that	 he	 was	 not	 the	 father	 of	 the
child	born	to	his	wife	on	3	October	1962.	It	appeared	from	the
plaintiff’s	evidence	that	his	wife	had	left	him	on	17	November
1961.	 Since	 that	 date	 he	 had	 seen	 her	 once	 and	 only	 from	 a
distance.	 The	 last	 occasion	 on	 which	 they	 had	 had	 sexual
intercourse	was	approximately	one	week	before	17	November.
The	 only	 medical	 evidence	 presented	 was	 that	 of	 a	 medical
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superintendent	 who	 was	 not	 a	 gynaecologist.	 He	 was	 of	 the
opinion	 that	 it	 was	 impossible	 that	 the	 child	 could	 have	 been
conceived	as	early	as	16	November,	as	 that	would	have	meant
that	the	period	of	gestation	was	approximately	320	days.	In	an
affidavit	the	wife	admitted	that	she	had	committed	adultery	with
a	man	whom	she	refused	to	name	and	that	he	was	the	father	of
the	child.	The	curator	ad	 litem	 (that	 is,	 the	 second	defendant)
appointed	 to	 represent	 the	 child	 denied	 the	 plaintiff’s	 right	 to
the	order	sought,	on	the	ground	that	the	pater	est	quem	nuptiae
demonstrant	presumption	operated	against	him.	The	court	held
that	the	plaintiff	was	entitled	to	a	decree	of	divorce	but	refused
to	declare	the	child	to	have	been	born	of	unmarried	parents.

Swangerskapsduur
Die	 eiser	 het	 op	 grond	 van	 sy	 vrou	 (dit	 wil	 sê,	 die	 eerste
verweerder)	 se	 owerspel	 ’n	 egskeidingsgeding	 teen	 haar
ingestel.	Hy	het	ook	aansoek	gedoen	om	’n	bevel	wat	verklaar
dat	hy	nie	die	vader	was	van	die	kind	aan	wie	sy	op	3	Oktober
1962	geboorte	geskenk	het	nie.	Dit	het	uit	die	eiser	se	getuienis
geblyk	 dat	 sy	 vrou	 hom	 op	 17	 November	 1961	 verlaat	 het.
Sedert	 daardie	 datum	 het	 hy	 haar	 net	 een	 keer	 op	 ’n	 afstand
gesien.	Die	laaste	keer	wat	hulle	seks	gehad	het,	was	ongeveer
een	week	voor	17	November.	Die	enigste	mediese	getuienis	 is
deur	 ’n	 mediese	 superintendent	 gelewer.	 Hy	 was	 nie	 ’n
ginekoloog	nie.	Hy	was	van	mening	dat	dit	onmoontlik	was	dat
die	kind	reeds	op	16	November	verwek	kon	gewees	het.	Dit	sou
beteken	 het	 dat	 die	 swangerskapsduur	 ongeveer	 320	 dae	was.
Die	 vrou	 het	 in	 ’n	 beëdigde	 verklaring	 erken	 dat	 sy	 owerspel
gepleeg	het	met	’n	man	wie	se	naam	sy	geweier	het	om	te	noem
en	 dat	 hy	 die	 vader	 van	 die	 kind	 was.	 ’n	 Curator	 ad	 litem
(naamlik,	 die	 tweede	 verweerder)	 is	 aangestel	 om	 die	 kind	 se
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belange	 te	 verteenwoordig.	Hy	het	 betwis	 dat	 die	 eiser	 op	die
bevel	 geregtig	 was	 aangesien	 die	 pater	 est	 quem	 nuptiae
demonstrant-vermoede	 teen	 hom	 gegeld	 het.	 Die	 hof	 het	 die
egskeidingsbevel	 toegestaan	 maar	 geweier	 om	 te	 verklaar	 dat
die	kind	uit	ongetroude	ouers	gebore	is.

MILLER	 J:	 [506]	 I	 have	 no	 reason	 to	 suspect	 the
genuineness	 of	 first	 defendant’s	 admissions	 against
herself	 and	 such	 admissions,	 considered	 together	 with
the	other	facts	and	circumstances	.	.	.	satisfy	me	that	first
defendant	 committed	 adultery	 and	 that	 plaintiff	 is
entitled	to	a	decree	of	divorce.
Different	 considerations	 arise,	 however,	 in	 connection
with	plaintiff’s	claim	for	a	declaration	that	he	is	not	the
father	 of	 the	 child	 born	 to	 his	 wife	 stante	 matrimonio
[that	 is,	 during	 the	 subsistence	 of	 the	 marriage].	 The
presumption	of	paternity	can,	of	course,	be	rebutted,	and
notwithstanding	 that	 the	 effect	 of	 the	 order	 sought
would	 be	 to	 bastardise	 the	 child	 [that	 is,	 to	 render	 the
child	a	child	who	was	born	of	unmarried	parents],	I	am
prepared	to	accept	that	the	presumption	may	be	rebutted
by	 clear	 evidence	 showing,	 to	 the	 cautious	 mind,	 a
preponderance	of	probabilities	.	.	.	The	evidence	against
the	second	defendant	 in	 this	case	 is	not	necessarily	co-
extensive	 with	 that	 against	 first	 defendant,	 for	 the
latter’s	 admissions	 of	 her	 adultery	 are	 not	 necessarily
admissible	against	a	 third	party.	The	child	 is	a	party	 to
these	 proceedings,	 through	 his	 curator-ad-litem,	 but
notwithstanding	 what	 I	 have	 found	 in	 regard	 to	 first
defendant’s	 adultery	 I	 am	 not	 prepared	 to	 accept	 the
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evidence	 of	 first	 defendant’s	 admission	made	 to	 others
as	evidence	against	the	child,	but	only	as	evidence	[507]
against	 herself.	 And	 in	 so	 far	 as	 the	 first	 defendant’s
affidavit	is	concerned,	I	am	not	prepared	to	consider	that
evidence	 in	 connection	 with	 the	 claim	 for	 an	 order
bastardising	the	child,	since	 the	first	defendant	was	not
cross-examined	 or	 available	 for	 cross-examination,	 on
behalf	 of	 the	 child,	 on	 her	 evidence	 contained	 in	 the
affidavit.
In	 the	 result,	 the	only	evidence	on	which	plaintiff	may
properly	rely	for	the	further	relief	sought	by	him	is	that
his	wife	gave	birth	to	a	normal	child	approximately	320
days	 after	 the	 last	 occasion	 on	 which	 he	 had	 sexual
intercourse	with	her	and	 that	an	opinion	was	expressed
by	 the	 medical	 superintendent	 that	 this	 fact	 made	 it
impossible	for	him	to	be	the	father	of	the	child.	It	is	not
necessary	 for	me	 to	 say	what	 the	 position	would	 be	 if
such	an	opinion	were	expressed	by	a	gynaecologist.	On
the	very	frank	admission	of	 the	medical	superintendent
himself,	he	is	not	and	does	not	hold	himself	out	to	be	an
expert	in	regard	to	such	matters	and	his	reference	to	the
recorded	 facts	 in	medical	 literature	 was	 equivocal	 and
obviously	not	the	result	of	thorough	research.
If	I	were	to	accept	that	a	period	of	gestation	of	320	days
was	so	inordinately	lengthy	as	to	make	it	impossible	for
the	 plaintiff	 to	 be	 the	 father	 of	 the	 child,	 I	 would	 be
taking	judicial	cognisance	of	something	which	I	do	not
think	a	mere	Judge	has	any	claim	to	know	as	a	clear	and
well-established	fact.	It	may	be	that	judicial	notice	may
be	taken	of	the	fact	that	the	normal	period	of	gestation	is
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approximately	nine	months,	but	it	is	a	far	cry	from	that
to	say	that	a	period	of	ten	months,	or	eleven	months,	is
so	lengthy	as	to	be	impossible	or	very	highly	improbable
.	.	.
[508]	 In	 Williams	 v	 Williams,	 1925	 TPD	 538,
TINDALL,	J	(as	he	then	was)	refused,	without	medical
evidence,	 to	 hold	 that	 the	 eleventh	month	was	 beyond
the	period	of	gestation.	The	period	in	issue	in	that	case
was	322	days	(see	at	p	542).	I	am	not	aware	of	any	case
in	South	Africa	where	an	adverse	 inference	was	drawn
without	strong	medical	or	other	evidence	in	respect	of	a
period	 approximating	 to	 that	 in	 issue	 in	 this	 case,
although	in	Barker	v	Barker,	1	Menz	245,	an	inference
of	adultery	was	drawn,	apparently	without	any	medical
evidence,	where	the	period	was	fifteen	months.
I	am	not	satisfied	that	the	plaintiff	has	made	out	a	case
for	 a	 declaration	 bastardising	 the	 child	 and	 I	 am	 not
prepared	 to	 make	 the	 order	 sought	 on	 the	 evidence
before	me	.	.	.
As	 against	 first	 defendant	 there	 will	 be	 a	 decree	 of
divorce	.	.	.

Note
There	is	no	fixed	gestation	period	in	our	law	today.	The	courts
make	 a	 decision	 on	 an	 ad	 hoc	 basis,	 sometimes	 relying	 on
medical	 evidence	 as	 to	 when	 conception	 could	 possibly	 have
taken	place,	other	 times	 taking	 judicial	notice	of	 the	“normal”
period	 of	 gestation	 (Boezaart	 Persons	 101;	 Hahlo	 and	 Kahn
353;	 Van	 der	 Vyver	 and	 Joubert	 211;	 Van	 Heerden	 in	 Van
Heerden	et	al	 (eds.)	Boberg’s	Law	of	Persons	and	 the	Family
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357;	Labuschagne	1984	De	Jure	337–339).	The	normal	period
of	 gestation	 is	more	 or	 less	 270	 to	 280	 days,	 but	 it	 is	 evident
from	 the	 case	 under	 discussion	 that	 the	 court	 is	 reluctant	 to
declare	 a	 child	 to	 have	 been	 born	 of	 unmarried	 parents.
Notwithstanding	 the	 fact	 that	 the	 wife	 admitted	 that	 she	 had
committed	 adultery	 and	 that	 the	 other	 man	 was	 the	 child’s
father,	 the	 court	 held	 that	 there	 was	 insufficient	 evidence	 to
rebut	the	pater	est	quem	nuptiae	demonstrant	presumption.

Aantekening
In	 ons	 huidige	 reg	word	 ’n	 vasgestelde	 swangerskapsduur	 nie
aanvaar	nie.	Die	howe	beslis	van	geval	tot	geval	met	behulp	van
mediese	 getuienis	 wanneer	 verwekking	 waarskynlik
plaasgevind	 het.	 Soms	 maak	 hulle	 staat	 op	 mediese	 getuienis
oor	 wanneer	 konsepsie	 moontlik	 kon	 plaasgevind	 het;	 ander
kere	 neem	 hulle	 geregtelik	 kennis	 van	 die	 “normale”
swangerskapsduur	(Boezaart	Persons	106;	Hahlo	en	Kahn	353;
Van	der	Vyver	en	Joubert	211;	Van	Heerden	in	Van	Heerden	ea
(reds.)	 Boberg’s	 Law	 of	 Persons	 and	 the	 Family	 357;
Labuschagne	 1984	 De	 Jure	 337–339).	 Die	 normale
swangerskapsduur	 is	 ongeveer	 270	 tot	 280	 dae	maar	 dit	 is	 uit
die	 onderhawige	 saak	 duidelik	 dat	 die	 hof	 nie	 geneë	 is	 om	 te
verklaar	 dat	 ’n	 kind	 uit	 ongetroude	 ouers	 gebore	 is	 nie.	 Ten
spyte	van	die	feit	dat	die	vrou	erken	het	dat	sy	owerspel	gepleeg
het	en	dat	die	ander	man	die	vader	van	die	kind	was,	het	die	hof
beslis	dat	daar	nie	genoeg	getuienis	was	om	die	pater	est	quem
nuptiae	demonstrant-vermoede	te	weerlê	nie.

[18]	S	V	L
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1992	(3)	SA	713	(E)

The	use	of	scientific	tests	where	paternity	is	disputed
The	 appellant	 was	 the	 mother	 of	 a	 ten-year-old	 child,	 L,	 of
whom	 she	 alleged	 the	 respondent	 to	 be	 the	 father.	 Since	 the
child’s	 birth	 the	 respondent	 had	 from	 time	 to	 time	 paid
maintenance	 for	 the	 child.	 However,	 he	 alleged	 that	 despite
these	payments,	 he	had	never	 admitted	paternity.	He	 admitted
that	he	had	had	intercourse	with	the	appellant	at	the	time	when
the	child	could	have	been	conceived,	but	contended	that	he	was
not	 the	only	man	who	had	done	so.	During	1988	the	appellant
applied	to	the	Maintenance	Court	for	an	increase	in	the	amount
of	maintenance	 to	 be	 paid	 by	 the	 respondent.	 The	 respondent
opposed	 the	 application	 and	 requested	 the	 appellant	 to	 submit
herself	and	the	child	to	blood	tests	in	order	to	establish	whether
he	 was	 indeed	 the	 child’s	 father.	 Although	 the	 appellant	 had
previously	 consented	 to	 such	 tests,	 she	 now	 refused.	 The
respondent	 applied	 to	 the	High	Court	 for	 an	 order	 compelling
the	appellant	and	the	child	to	submit	 to	 the	required	tests.	The
order	 was	 granted,	 but	 the	 appellant	 successfully	 appealed	 to
the	full	bench.

Die	gebruik	van	wetenskaplike	toetse	waar	vaderskap
betwis	word

Die	 appellant	was	 die	moeder	 van	 ’n	 tienjaaroue	 kind,	L,	 van
wie	 sy	 beweer	 het	 dat	 die	 respondent	 die	 vader	 was.	 Die
respondent	 het	 vanaf	 die	 kind	 se	 geboorte	 van	 tyd	 tot	 tyd
onderhoud	betaal.	Hy	het	egter	beweer	dat	hy,	ten	spyte	van	die
betaling	van	die	onderhoud,	nooit	erken	het	dat	hy	die	kind	se
vader	 was	 nie.	 Hy	 het	 erken	 dat	 hy	 met	 die	 appellant
geslagsverkeer	gehad	het	in	die	tydperk	toe	die	kind	verwek	is
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maar	 het	 aangevoer	 dat	 hy	 nie	 die	 enigste	 een	 was	 nie.
Gedurende	 1988	 het	 die	 appellant	 by	 die	 Onderhoudshof	 om
verhoging	van	die	onderhoud	aansoek	gedoen.	Die	 respondent
het	die	aansoek	teengestaan	en	versoek	dat	die	appellant	en	die
kind	hulle	aan	bloedtoetse	onderwerp	ten	einde	vas	te	stel	of	hy
inderdaad	die	vader	van	die	kind	was.	Alhoewel	die	 appellant
vroeër	tot	sodanige	toetse	ingestem	het,	het	sy	nou	geweier	om
dit	 te	 doen.	 Die	 respondent	 het	 toe	 by	 die	 Hoë	 Hof	 aansoek
gedoen	 om	 ’n	 bevel	wat	 die	 appellant	 en	 die	 kind	 verplig	 om
hulle	aan	die	toetse	te	onderwerp.	Die	respondent	het	geslaag	in
die	hof	a	quo	maar	die	appellant	het	suksesvol	na	die	volbank
geappelleer.

MULLINS	 J:	 [715]	 In	 regard	 to	 the	 possible	 effect	 on
the	 child	 of	 the	 results	 of	 such	 tests,	 he	 [that	 is,	 the
respondent]	 says	 that	 it	 will	 provide	 certainty	 whether
he	is	the	father	or	not,	and	that	if	he	is	shown	not	to	be
the	 father,	 appellant	will	 still	 have	 a	 claim	 against	 one
Lottering,	 whom	 respondent	 alleges	 also	 to	 have	 been
intimate	 with	 appellant	 during	 the	 relevant	 period.
Respondent	 states	 baldly	 that	 the	 “bloedweefseltoetse”
ought	not	themselves	to	have	any	harmful	or	prejudicial
effects	on	the	child.
The	 papers	 are	 totally	 lacking	 in	 any	 information
regarding	 the	 precise	 nature	 of	 the	 proposed	 tests,
whether	samples	of	only	blood	or	also	of	other	tissue	are
required,	 the	 quantity	 of	 such	 samples,	 the	 method	 of
obtaining	 such	 samples,	 and	 the	 pain	 and	 other
consequences	 attendant	 thereon.	 Furthermore	 the
respondent	merely	makes	 the	 bald	 allegation	 that	 such
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tests	will	determine	whether	he	is	the	father	of	the	child
or	not.	Respondent’s	occupation	is	not	apparent	from	the
papers,	 but	 I	 am	 satisfied	 that	 he	 has	 no	 expert
knowledge	 to	 support	 such	 an	 allegation.	 We	 were
referred	 in	 argument	 to	 various	 authorities	 and	 articles
in	which	 the	value	of	such	tests	 is	discussed,	and	these
certainly	suggest	 that	modern	technology	is	able	with	a
high	 degree	 of	 probability	 to	 exclude	 a	 particular
individual	 from	being	 the	 father	 of	 a	 child	 and,	with	 a
lesser	degree	of	probability,	to	confirm	whether	he	is	the
father.
In	this	regard	BURGER	AJ	[in	the	court	a	quo]	stated	in
his	judgment	as	follows:
“Die	 applikant	 het	 nie	 enige	 verklarings	 ingehandig
om	 te	 bewys	wat	met	 bloed-en	weefseltoetse	 bereik
kan	 word	 nie,	 maar	 betoog	 dat	 die	 Hof	 geregtelike
kennis	daarvan	kan	neem.	Daar	was	 in	die	saak	Van
der	 Harst	 v	 Viljoen	 1977	 (1)	 SA	 795	 (K)	 volledige
getuienis	 gelei	 oor	 hierdie	 aangeleentheid,	 dié
getuienis	 was	 nie	 betwis	 nie.	 Dieselfde	 inligting
verskyn	ook	in	handboeke	(sien	Schäfer	Family	Law
Service	J78,	en	Boberg	 The	Law	of	Persons	and	 the
Family	op	332	voetnota	31),	en	dit	word	 tans	na	my
mening	 algemeen	 aanvaar.	Die	 applikant	 se	 aansoek
is	 op	 hierdie	 veronderstelling	 baseer	 en	 indien	 die
respondent	 nie	 saamstem	 nie	 kon	 sy	 dit	 maklik	 in
geding	gestel	het.	Hierdie	feite	is	so	welbekend	in	die
moderne	 samelewing	 dat	 ’n	 hof	 geregtelike	 kennis
behoort	 te	 neem	 dat	 bloed-	 en	 weefseltoetse
bewyswaarde	het.
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Dit	is	welbekend	dat	as	gevolg	van	die	navorsing	wat
met	 orgaanoorplantings	 gepaard	 gaan,	 daar
voortdurend	 gevorder	 word	 met	 die	 tipering	 van	 ’n
persoon	se	bloed	en	weefsel.	In	die	verlede	voor	1950
kon	 die	 bloedtoetse	 net	 in	 beperkte	 gevalle	 die
vermeende	 vader	 uitskakel.	 Maar	 die	 toetse	 was	 in
1977	sover	gevorder	dat	tot	in	99,85%	van	die	gevalle
die	 vermeende	 vader,	 as	 hy	 verkeerd	 aangewys	 is,
uitgesluit	 kan	 word	 (sien	 Van	 der	 Harst	 v	 Viljoen
1977	 (1)	 SA	 795	 (K)	 en	 Family	 Law	 Service	 deur
Schäfer	 J78	 op	 30,	 vir	 ’n	 meer	 volledige
uiteensetting).
Omrede	 dat	 die	 persentasie	 van	 die	 gevalle	 wat	 die
vermeende	 vader	 weens	 die	 verbeterde	 tegnieke
uitgeskakel	kan	word,	so	hoog	 is,	volg	dit	dat,	as	hy
nie	uitgesluit	kan	word	nie,	daar	’n	waarskynlikheid	is
dat	 hy	 wel	 die	 ware	 vader	 is.	 Hoe	 groter	 die
persentasie,	hoe	groter	is	die	waarskynlikheid.	Anders
as	in	die	verlede	waar	die	toetse	net	in	belang	van	die
vermeende	vader	was	en	gedien	het	om	[hom]	uit	 te
sluit,	 het	 dit	 nou	 positiewe	 bewyswaarde	 en	 kan	 die
ander	 party	 ook	 bevoordeel.	 Hierdie	 feit	 regverdig
heroorweging	 van	 die	 riglyne	 wat	 in	 vroeëre
beslissings	neergelê	is.”

[716]	I	have	my	doubts	whether	the	learned	Judge	a	quo
was	correct	in	taking	judicial	notice	of	the	fact	that	there
has	 been	 such	 development	 in	 the	 technique	 of	 blood
testing	 that	 blood	 tests	 can	 now	 exclude	 a	man	 as	 the
father	 of	 a	 child	 with	 a	 99,85%	 probability	 of
correctness,	and	the	corollary	that,	if	he	is	not	excluded
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as	 the	 father,	 he	 probably	 is	 the	 father.	 While	 such
evidence	may	well	have	been	adduced	in	other	cases,	or
have	 appeared	 in	 legal	 or	 scientific	 articles,	 I	 am
doubtful	 whether	 such	 technique	 has	 “advanced	 to	 a
certain	 degree	 of	 general	 recognition	 (that	 its)
trustworthiness	 may	 be	 judicially	 noticed	 as	 too
notorious	to	need	comment”.	Wigmore	on	Evidence	3rd
ed	vol	III	at	190;	S	v	Mthimkulu	1975	(4)	SA	759	(A)	at
763H–765B.	 That	 the	 results	 of	 blood	 tests	 are
admissible	in	evidence	is	clear.	But	details	of	the	whole
process	 of	 the	 taking	 of	 the	 samples,	 the	 process	 of
testing	such	samples,	 the	potential	 results	of	such	tests,
and	 the	 conclusions	 to	 be	 drawn	 therefrom,	 should	 in
my	view	be	properly	proved	in	each	specific	case.
A	similar	view	was	adopted	in	Nell	v	Nell	1990	(3)	SA
889	(T)	.	.	.
I	 am,	 however,	 for	 the	 purposes	 of	 the	 present	 appeal,
prepared	 to	 assume	 that	 the	 respondent	 has	 established
that	 the	 blood	 tests	 he	 seeks	 will	 provide	 evidentiary
material	 which	 will	 assist	 the	 maintenance	 court	 in
determining	whether	the	respondent	is	the	father	of	L	or
not.	 This	 assumption	 (which	 I	make	with	 considerable
hesitation)	leaves	it	open	for	the	appeal	to	be	decided	on
the	main	issues	with	which	we	are	faced.
As	 already	 stated,	 it	 is	 not	 in	 issue	 in	 the	 present	 case
that	expert	evidence	of	tests	based	upon	blood	or	tissue
samples	 are	 admissible	 in	 evidence,	 particularly	 when
paternity	 is	 in	 issue.	 See	 for	 example	Ranjith	 v	 Sheela
and	Another	NO	1965	(3)	SA	103	(D);	Van	der	Harst	v
Viljoen	 1977	 (1)	 SA	 795	 (C).	 In	 those	 cases	 the
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necessary	 blood	 samples	 were	 voluntarily	 [717]
provided,	and	there	is	no	doubt	that	the	expert	evidence
of	 the	 results	 of	 genetic	 tests	 of	 such	 samples
contributed	in	a	large	degree	to	the	Courts’	findings,	and
in	reaching	a	just	decision	in	those	cases.
There	have,	however,	been	a	number	of	cases	in	which
the	power	of	the	Court	to	order	a	child,	its	mother,	and
the	alleged	father,	to	submit	themselves	to	the	taking	of
blood	 or	 tissue	 samples	 from	 their	 bodies	 has	 been
considered.	 Cases	 to	 which	 we	 were	 referred	 included
Eynon	v	Du	Toit	1927	CPD	76;	E	v	E	and	Another	1940
TPD	333;	Seetal	 v	Pravitha	 and	Another	NO	 1983	 (3)
SA	827	 (D);	Cerebos	Food	Corporation	Ltd	 v	Diverse
Foods	SA	(Pty)	Ltd	and	Another	1984	(4)	SA	149	(T)	at
172C-173B;	M	 v	 R	 1989	 (1)	 SA	 416	 (O);	Nell	 v	 Nell
(supra).	Regrettably	the	issue	does	not	as	yet	appear	to
have	received	the	attention	of	the	Appellate	Division.
In	 Eynon	 v	 Du	 Toit	 (supra),	 which	 was	 a	 claim	 for
damages	for	personal	injuries,	the	Court	held	that	it	had
no	power	to	make	an	order	directing	a	plaintiff	to	submit
himself	 to	 a	 medical	 examination	 required	 by	 the
defendant,	 although	 it	 pointed	 out	 that	 he	 would	 be
unwise	not	to	submit	himself	to	such	examination.	There
is	of	course	now	a	procedure	provided	by	Rule	of	Court
36(1),	 sanctioned	 in	 terms	 of	 s	 43(3)	 of	 the	 Supreme
Court	Act	59	of	1959,	requiring	a	plaintiff	to	submit	to
such	an	examination.
The	question	of	a	blood	test	to	determine	paternity	first
arose	 in	E	 v	 E	 and	 Another	 (supra).	 The	 mother	 was
prepared	to	submit	to	such	a	test,	but	refused	to	allow	a
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blood	sample	to	be	taken	from	the	child,	who	was	in	her
custody	 [that	 is,	 care].	The	Court	held,	 at	336,	 that	 the
“order	which	he	 seeks	has	no	 reference	 to	 the	paternal
relationship	 or	 the	 welfare	 of	 the	 child.	 He	 seeks	 an
order	from	the	Court	which	will	in	effect	enable	him	to
exercise	 rights	 against	 an	 adverse	 party	 to	 a	 suit”.	The
Court	held,	on	the	authority	of	Eynon	v	Du	Toit,	that	this
was	a	 right	 to	which	he	was	not	entitled.	Although	not
specifically	 stated	 in	 the	 judgment,	 it	 appears	 that	 the
Court	was	not	prepared	to	interfere	with	the	decision	of
the	mother,	as	custodian	of	the	child,	to	refuse	to	allow	a
blood	sample	to	be	taken	from	her	child.
In	Seetal	v	Pravitha	and	Another	NO	(supra)	DIDCOTT
J	 exhaustively	 reviewed	 local	 and	 overseas	 authorities
relating	to	the	power	of	the	Court	to	order	blood	tests	to
determine	 disputed	 paternity	 issues,	 and	 considered	 as
separate	 issues	 the	 power	 of	 the	 Court	 to	 order	 blood
tests	on	adults,	ie	a	parent,	and	on	a	minor	child.
In	 regard	 to	 adults,	DIDCOTT	 J	weighed	 up	 at	 length
the	 merits	 and	 demerits	 of	 judicial	 interference	 in	 the
personal	 privacy	 and	 bodily	 integrity	 of	 the	 individual
against	 the	 search	 for	 truth,	 but	 in	 the	 result	 found	 it
unnecessary	to	decide	whether	the	Court	had	the	power
to	make	the	order	sought.	He	was	able	to	avoid	.	.	.	the
issue,	 because	 of	 his	 findings	 on	 the	 facts	 of	 that	 case
that	“it	would	not	benefit	the	.	.	.	child	were	I	to	allow	a
blood	 test	 on	 him”.	 This	 factual	 finding	was	 based	 on
the	 learned	 Judge’s	 conclusion	 that	 a	 South	 African
Court	 “can	 effectively	 consent	 on	 a	 child’s	 behalf	 to	 a
blood	 test”.	 I	 shall	 revert	 to	 this	 view,	 and	 the	 reasons
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given	 therefor,	 after	 referring	 to	 the	 other	 authorities
referred	to	above.
In	Cerebos	Food	Corporation	Ltd	 v	Diverse	Foods	SA
(Pty)	Ltd	and	Another	 (supra	at	172C–173B)	reference
was	made,	in	a	completely	[718]	different	context,	to	the
three	 preceding	 decisions	 on	 blood	 tests	 referred	 to
above,	but	no	additional	principle	emerges	therefrom.
M	 v	 R	 (supra)	 was,	 however,	 a	 case,	 on	 facts	 very
similar	 to	 the	 present	 case,	 where	 the	 Court	 followed
Seetal’s	case	in	regard	to	the	power	of	a	Court	to	order	a
blood	 test	 to	 be	 taken	 from	 a	 minor	 “wanneer	 dit	 die
minderjarige	se	belange	tot	voordeel	sal	strek”	(at	420I).
The	 Court	 went	 further,	 however,	 and	 came	 to	 the
conclusion	that,	in	respect	of	adults,	the	Supreme	Court
[now	the	High	Court]	had	the	inherent	power	to	regulate
its	 procedures,	 and	 that	 this	 includes	 an	 order	 that	 a
mother	be	required	to	submit	to	a	blood	test.
Lastly	in	Nell	v	Nell	(supra)	LE	ROUX	AJ	came	to	the
conclusion,	 contrary	 to	 the	 views	 in	M	 v	 R,	 that	 the
ordering	 of	 blood	 tests	 was	 not	 purely	 a	 procedural
matter	 which	 entitled	 the	 Court,	 in	 the	 exercise	 of	 its
inherent	powers	 to	regulate	 its	own	procedure,	 to	order
submission	to	a	blood	test.	As	he	was	not	satisfied	that	it
was	not	a	matter	of	 substantive	 law,	 in	 terms	of	which
there	was	no	authority	to	make	such	an	order,	the	relief
sought	was	refused.	.	.
In	 the	 absence	 of	 any	 clear	 and	 definitive	 authority
which	satisfies	me	 that	 I	 should	 follow	one	or	other	of
the	 above	 views,	 I	 can	 but	 do	 my	 best,	 at	 the	 risk	 of

"******	DEMO	-	www.ebook-converter.com*******"



“1.

2.

further	confusing	such	an	important	issue,	to	justify	my
own	 conclusions.	 This	 involves	 raising	 certain
additional	 views	 to	 those	 so	 painstakingly	 researched
and	set	out	in	the	aforementioned	judgments.
The	value	of	blood	tests	 in	determining	disputed	issues
of	 paternity	 has	 not	 escaped	 the	 attention	 of	 the
Legislature.	 In	 October	 1985	 the	 South	 African	 Law
Commission	 prepared	 an	 extensive	 report	 (Project	 38)
into	 the	 legal	 position	 of	 illegitimate	 children.	 This
included,	 at	60–72,	 a	 full	 consideration	of	 the	value	of
blood	 tests	 and	 the	 means	 whereby	 such	 tests	 could
resolve	 disputed	 paternity	 issues.	 The	 Commission
recommended	 (at	 72)	 that	 legislation	 should	 be
introduced	 “indirectly	 compelling	 parties	 to	 co-operate
of	their	own	accord	to	determine	parentage	by	means	of
blood	tests”.
This	recommendation	was	presumably	the	basis	for	 the
enactment	of	ss	1	and	2	of	the	Children’s	Status	Act	82
of	1987,	which	read	as	follows:

If	 in	 any	 legal	 proceedings	 at	 which	 it	 has
been	 placed	 in	 issue	 whether	 any	 particular
person	is	the	father	of	an	extra-marital	child	it
is	 proved	 by	 way	 of	 a	 judicial	 admission	 or
otherwise	 that	he	had	 sexual	 intercourse	with
the	 [719]	 mother	 of	 that	 child	 at	 any	 time
when	that	child	could	have	been	conceived,	it
shall,	 in	 the	 absence	 of	 evidence	 to	 the
contrary,	be	presumed	 that	he	 is	 the	father	of
that	child.
If	 in	 any	 legal	 proceedings	 at	 which	 the

"******	DEMO	-	www.ebook-converter.com*******"



paternity	of	any	child	has	been	placed	in	issue
it	is	adduced	in	evidence	or	otherwise	that	any
party	 to	 those	 proceedings,	 after	 he	 has	 been
requested	 thereto	 by	 the	 other	 party	 to	 those
proceedings,	 refuses	 to	 submit	 himself	 or,	 if
he	 has	 parental	 authority	 over	 that	 child,	 to
cause	 that	child	 to	be	submitted	 to	 the	 taking
of	 a	 blood	 sample	 in	 order	 to	 carry	 out
scientific	tests	relating	to	the	paternity	of	that
child,	 it	 shall	be	presumed,	until	 the	contrary
is	 proved,	 that	 any	 such	 refusal	 is	 aimed	 at
concealing	 the	 truth	 concerning	 the	 paternity
of	that	child.”

It	 is	 in	 my	 view	 an	 inescapable	 conclusion	 from	 the
provisions	 of	 s	 2	 that	 the	Legislature	was	 not	 satisfied
that	there	were	legal	means	available	to	compel	a	party
to	 submit	 to	 a	 blood	 test,	 but	 it	 does	 not	 necessarily
follow	therefrom	that	the	Court	does	not	have	the	power
to	compel	the	taking	of	blood	tests.
The	 appellant	 in	 the	 present	 case	 cannot	 prevent
respondent	from	raising	as	an	issue,	in	the	maintenance
court	proceedings	which	she	has	brought,	that	he	is	not
the	father	of	L.	The	fact	 that	appellant	 refuses	 to	agree
to	 the	 blood	 tests	will	 in	 those	 proceedings	 necessitate
her	 rebutting	 the	 presumption	 that	 she	 is	 seeking	 to
conceal	 the	 truth	 concerning	 the	 paternity	 of	 the	 child.
Section	2	does	not,	however,	create	a	presumption	 that
the	man	who	had	placed	paternity	in	issue,	in	casu	[that
is,	 in	 this	 case]	 the	 respondent,	 is	 not	 the	 father	 of	 the
child.	 Nevertheless	 the	 presumption	 is	 one	 which
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appellant	will	have	to	overcome	and	prima	facie,	insofar
as	 the	maintenance	 court	 proceedings	 are	 concerned,	 it
would	appear	to	be	more	in	the	interests	of	appellant	and
L	if	the	presumption	were	avoided	by	appellant	agreeing
to	the	taking	of	blood	samples.
On	the	other	hand,	however,	respondent	has	to	avoid	the
presumption,	 in	 terms	of	 s	1,	 that	he	 is	 the	 father	of	L
and	 this	 in	 view	 of	 his	 admitted	 intercourse	 with
appellant	at	the	time	when	L	could	have	been	conceived.
On	the	papers	before	us	respondent	seeks	to	suggest	that
the	 aforesaid	Lottering	 is	 the	 father	 of	 L	 but	 appellant
denies	intercourse	with	Lottering	.	.	.
Insofar	 as	 respondent	 is	 concerned,	 and	 after
considering	 all	 the	 authorities	 and	 the	 persuasive
reasoning	 in	 each	 of	 them,	 I	 am	 not	 satisfied	 that	 an
order	 that	 she	 submit	 herself	 to	 a	 blood	 test	 is	 a
procedural	 matter,	 nor	 am	 I	 persuaded	 that	 this	 Court
has	the	power	to	make	such	an	order.
Furthermore	the	order	sought	is	to	obtain	evidence	to	be
used	in	the	maintenance	court.	That	court	is	a	creature	of
statute,	 its	 procedure	 being,	 in	 terms	 of	 s	 15	 of	 the
Maintenance	 Act	 23	 of	 1963,	 that	 applicable	 to	 [720]
magistrates’	 courts.	 The	maintenance	 court	 clearly	 has
no	inherent	power	to	order	blood	tests,	and	I	know	of	no
authority	 which	 entitles	 the	 Supreme	 Court,	 under	 the
guise	 of	 its	 own	 inherent	 powers,	 to	 regulate	 the
procedure	of	inferior	courts.	Universal	City	Studios	 Inc
and	Others	v	Network	Video	(Pty)	Ltd	1986	(2)	SA	734
(A)	at	754G.
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I	 revert	 to	 the	 views	 of	 DIDCOTT	 J	 in	 Seetal’s	 case
supra	 at	 862E	 regarding	 blood	 samples	 from	 minors
that,	 “(s)hould	 the	 person	 whose	 consent	 is	 required
decline	to	furnish	it,	a	Court	determined	to	overrule	him
has	no	occasion	to	compel	him	to	give	it	or	the	child	to
be	 tested	 without	 it.	 The	 Court	 simply	 exercises	 the
power	 of	 an	 upper	 guardian,	 as	 we	 call	 it	 here,	 by
supplying	its	own	consent.”	I	must	take	the	risk	of	being
labelled	an	iconoclast	 in	questioning	whether	 the	Court
can	“simply	.	.	.	supply	its	own	consent”	in	its	capacity
of	upper	guardian	of	minors.
It	 is	not	 in	dispute	 in	 the	present	 case	 that	 appellant	 is
the	 sole	 legal	 guardian	 of	 L,	 with	 all	 the	 rights	 and
powers	 of	 a	 guardian.	 It	 is	 not	 suggested	 that	 she	 did
not,	qua	guardian	 [that	 is,	 as	 guardian],	 have	 the	 legal
right	to	refuse	to	allow	L	to	be	subjected	to	blood	tests.
It	 is	 implicit	 from	 the	 terms	 of	 s	 2	 of	 the	 Children’s
Status	 Act	 82	 of	 1987	 that	 the	 Legislature	 recognises
that	 a	 parent	 having	 parental	 authority	 over	 the	 child
may	refuse	to	cause	that	child	to	be	submitted	to	blood
tests,	 with	 the	 concomitant	 presumption	 arising	 from
such	refusal.	Nor	 is	 it	suggested	 that	her	said	refusal	 is
mala	 fide,	or	motivated	for	 improper	purposes,	or	even
that	 it	 is	 unreasonable.	 Respondent	 seeks	 such	 blood
tests	solely	and	specifically	for	the	purpose	of	obtaining
evidence	 which	 he	 hopes	 will	 disprove	 his	 alleged
paternity	of	L.
The	 provisions	 of	 the	 Criminal	 Procedure	 Act	 51	 of
1977	 apart,	 the	 Court	 has	 no	 statutory	 power	 or
authority	 to	 order	 blood	 tests	 to	 be	 taken,	 whether	 of
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adults	or	minors.	The	Legislature	in	enacting	Act	82	of
1987	 followed	 the	 recommendation	 of	 the	 Law
Commission	 which	 specifically	 recommended	 that
legislation	 should	 indirectly,	 and	 not	 directly,	 seek	 to
compel	parties	to	submit	to	blood	tests.	In	such	context,
the	 word	 “compel”	 is	 not	 entirely	 appropriate.	 The
sanction,	 namely	 that	 a	 presumption	 is	 created	 that	 the
refusal	 to	 submit	 to	blood	 tests	 is	with	 the	 intention	of
concealing	 the	 truth	 regarding	 parentage,	 can	 have
persuasive,	but	not	compulsive,	effect.
It	was	stated	in	the	Law	Commission	report	at	para	7.31,
on	 the	 authority	 of	Seetal	 v	 Pravitha	 and	 Another	NO
1983	 (3)	 SA	 827	 (D),	 that	 “(a)	 Court	 may	 as	 upper
guardian	overrule	a	guardian’s	objection	 in	 this	 regard.
The	Court	held	that	 it	should	act	purely	in	the	interests
of	 the	 child	 in	 taking	 a	 decision,	 since	 it	 would	 be
consenting	 to	 the	 taking	 of	 blood	 tests	 on	 the	 child’s
behalf.”	This	statement,	in	my	view,	is	open	to	question.
.	.
[721]	The	Courts	in	South	Africa	have	continued	to	act
as	upper	guardian	of	minors	in	disputed	issues	related	to
custody	.	.	.
[MULLINS	J	referred	to	case	law	and	proceeded:]
All	 of	 these	 cases	 related	 to	 questions	 of	 custody,	 and
not	interference	with	the	day	to	day	parental	power	and
control	[that	is,	parental	responsibilities	and	rights].
The	 Courts	 have	 also	 assumed	 the	 power,	 as	 upper
guardian,	 to	act	 in	 the	 interests	of	 a	minor	who	has	no
guardian.	.	.
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The	Full	Bench	of	the	Transvaal	Provincial	Division	in
Coetzee	 v	Meintjies	 1976	 (1)	 SA	 257	 (T)	 came	 to	 the
conclusion,	 however,	 that	 the	 Supreme	 Court	 acts	 as
upper	 guardian	 of	minors	 (a)	 where	 the	 minor	 has	 no
guardian,	or	(b)	where	the	guardian	neglects	his	duty,	or
(c)	where	 the	parents	are	unable	 to	agree	as	 to	what	 is
best	 in	 the	 interests	 of	 the	 child	 (eg	 disputed	 custody
cases).	At	261B–D	the	Court	held:	“Ons	is	van	oordeel
dat	 wanneer	 die	 natuurlike	 voog	 in	 staat	 is	 om	 sy
funksies	te	vervul	en	dit	ook	inderdaad	doen,	daar	geen
ruimte	vir	ingryping	deur	die	oppervoog	is	nie.	.	.	.	(D)ie
Hof	sal	ingryp	as	hy	sy	plig	nie	doen	nie.”
In	 my	 view	 the	 powers	 of	 the	 Supreme	 Court	 are	 not
unlimited,	 but	 are	 circumscribed	 as	 set	 out	 above.	 In
Nugent	 v	Nugent	 1978	 (2)	 SA	690	 (R)	 at	 692A	 it	was
stated	that	“(t)he	exercise	of	parental	power	is,	however,
always	 subject	 to	 the	 right	 of	 the	 Court	 as	 upper
guardian	of	the	children	to	interfere	so	as	to	ensure	and
enforce	what	 is	 in	 the	best	 interests	of	 the	children”.	 If
this	was	 intended	 to	mean	 that	 the	Court	 can	 interfere
with	 a	 decision	 made	 by	 the	 guardian	 of	 the	 child
merely	 because	 it	 disagrees	 with	 that	 decision,	 the
statement	 is	 not	 supported	 by	 authority	 and	 I	 disagree
therewith.	Nugent’s	 case	 involved	 a	 dispute	 as	 to	 the
religious	upbringing	of	children	of	divorced	parents,	and
on	the	facts	the	Court,	while	assuming	it	had	the	power
to	 do	 so,	 declined	 to	 interfere	 with	 the	 custodian
parent’s	decision.	In	my	view,	however,	the	Court	does
not	have	the	power	to	interfere	with	the	decision	of	the
custodian	parent	as	to	the	religious	faith	of	the	children,
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unless	such	parent	neglects	his	or	her	duty	in	this	regard.
Such	a	decision,	as	in	the	present	case,	is	an	incidence	of
the	custodian	parent’s	day	to	day	control.
My	conclusion	from	all	the	authorities	I	have	referred	to
is	 that	 the	Court	does	not	 in	 the	present	 case,	 as	upper
guardian	of	minors,	 have	 the	 power	 to	 interfere	with	 a
decision	 of	 the	 appellant	 as	 guardian	 that	 the	 child
should	 not	 undergo	 blood	 tests.	 She	 has	 given	 reasons
for	her	[722]	decision,	and	even	if	this	Court	might	have
come	to	a	different	decision,	the	Court	does	not	have	the
power	to	interfere.
I	 come	 to	 the	 question	 of	 the	 interests	 of	 L.	 I	 have
already	said	that	insofar	as	the	maintenance	proceedings
themselves	are	concerned	it	would	prima	facie	appear	to
be	 more	 in	 the	 interests	 of	 appellant	 and	 L	 if	 the
presumption	 created	 in	 s	 2	 of	 Act	 82	 of	 1987	 were
avoided	 by	 appellant	 agreeing	 to	 the	 taking	 of	 blood
samples.	 However,	 assuming	 that	 the	 Court	 has	 the
power	to	make	an	order	for	the	taking	of	blood	samples
and	 that	 it	 could	 overrule	 appellant’s	 decision	 in	 that
regard	simply	on	the	basis	of	the	interests	of	L,	I	am	not
satisfied	 that	 such	 an	 order	 by	 the	 Court	 would
necessarily	be	in	L’s	overall	interests.
According	 to	 appellant’s	 answering	 affidavit,	 L	 knows
she	 is	 illegitimate,	 particularly	 as	 appellant	 has	 never
married.	At	all	times	L	has	recognised	respondent	as	her
father	 and	 his	 photograph	 is	 next	 to	 her	 bed.	L	 knows
that	 respondent	 has	 been	 paying	 maintenance	 for	 her,
and	 she	 has	 a	 close	 familial	 contact	 with	 respondent’s
son	 from	his	present	marriage	and	with	other	members
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of	 respondent’s	 family.	 She	 is	 an	 intelligent	 child	 and
appellant	feels	it	will	create	a	feeling	of	insecurity	if	she
is	subjected	to	tests,	the	purpose	of	which	will	probably
be	 apparent	 to	 her.	 The	 curator	 ad	 litem	 also	 opposed
the	granting	of	the	order	sought	by	the	respondent.
Finally,	 I	 am	 not	 convinced	 that	 blood	 tests	 should	 be
ordered	 simply	 on	 the	 basis	 that	 they	 will	 provide
certainty	or	at	least	a	considerable	degree	of	certainty	as
to	the	paternity	of	L	and	that	the	Court’s	prime	objective
should	be	the	ascertainment	of	the	truth.	There	are	many
situations	where	the	Courts,	applying	principles	such	as
estoppel	 or	 waiver,	 close	 their	 eyes	 to	 the	 truth,	 and
grant	relief	because	parties	to	litigation	themselves	place
a	 different	 complexion	 on	 the	 facts	 to	 what	 they	 truly
are.	.	.
I	 am	 therefore	 of	 the	 view	 that	 it	 was	 not	 proved	 by
respondent	 on	 a	 balance	 of	 probabilities	 that	 the
interests	of	L	require	that	 this	Court,	as	upper	guardian
of	 minors,	 should	 order	 that	 appellant	 or	 L	 submit
themselves	to	the	tests	sought	by	respondent,	even	if	this
Court	had	the	power	to	make	the	order	sought	.	.	.
[723]	The	appeal	succeeds	.	.	.
JENNETT	J	concurred.
ERASMUS	J:	The	facts	of	the	application	are	set	out	in
the	 judgment	 of	 MULLINS	 J.	 I	 agree	 with	 his	 final
conclusion,	but	would	arrive	there	by	a	different	route	–
one	 which	 does	 not	 affect	 the	 Court’s	 jurisdiction.	 I
would,	with	respect,	if	possible	avoid	a	judgment	which
could	inhibit	 legal	development	regarding	the	power	of
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the	Court	to	order	blood	tests	for	forensic	or	therapeutic
purposes.	This	objective	can	be	achieved	on	the	basis	of
the	 conclusion	 to	 which	 I	 have	 come,	 viz	 that
respondent	 should	 not	 have	 approached	 the	 Supreme
Court,	 as	 there	 was	 an	 adequate	 alternative	 remedy
available	 to	 him	 in	 the	 maintenance	 court.	 This
conclusion	 involves	analysis	of	 the	applicable	 statutory
provisions	against	the	background	of	the	common	law.
Previously,	prior	 to	 the	 enactment	of	 ss	1	 and	2	of	 the
Children’s	 Status	Act	 82	 of	 1987,	 the	 common	 law	 as
propounded	in	S	v	Swart	1965	(3)	SA	454	(A)	obtained,
i.e.	 that	 where	 a	 woman	 claimed	 maintenance	 for	 her
illegitimate	child,	an	admission	of	intercourse,	no	matter
when	 it	 had	 occurred,	 by	 the	 man	 indicated	 by	 the
mother,	 created	 a	 presumption	 that	 the	 man	 was	 the
father	 and	 it	 placed	 an	 onus	 on	 him	 to	 prove	 that	 he
could	not	be	 the	father.	The	man	was	required	 to	 rebut
this	 presumption	 on	 the	 balance	 of	 probability.	 The
effect	was	 that	 a	man	who	 admitted	 sexual	 intercourse
with	the	woman	was	usually	in	an	untenable	position	in
a	 disputed	 paternity	 suit	 .	 .	 .	 The	 acceptability	 of	 the
approach	 in	 the	 Swart	 case	 in	 modern	 society	 was
questioned	 on	 a	 number	 of	 grounds	 .	 .	 .	 Inter	 alia,	 it
gave	 rise	 to	 the	 criticism	 that	 the	 courts	 were	 less
interested	 in	 biological	 fatherhood	 than	 in	 providing
legal	 fathers	 for	 illegitimate	 children	 (Thomas
“Investigation	 into	 the	 legal	 position	 of	 illegitimate
children”	1985	De	Rebus	at	337).	The	effect	of	such	an
approach	was	not	only	inequitable	as	far	as	the	man	was
concerned,	but	was	not	necessarily	 in	 the	 true	 interests
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of	 the	 child.	 The	 Law	 Commission	 found	 in	 its	 study
(supra	 at	 para	 7.15)	 that	 fathers	 who	 accept	 their
illegitimate	 children	 are	 far	 more	 likely	 to	 fulfil	 their
duty	 of	 support,	 than	 are	 men	 who	 are	 in	 doubt	 as	 to
whether	the	child	is	theirs.	The	psychological	benefits	to
the	child	of	certainty	as	 to	 the	 identity	of	 its	biological
father	are	obvious	(see	the	comments	of	KOTZE	J	in	M
v	R	1989	(1)	SA	416	(O)	at	423A–D).
[724]	 In	 terms	 of	 the	 Swart	 decision,	 as	 applied	 in
Mahomed	v	Shaik	1978	(4)	SA	523	(N)	at	525H–526D,
proof	 of	 sexual	 intercourse	 amounted	 to	 virtually
incontrovertible	proof	of	paternity	 (Van	der	Vyver	and
Joubert	Persone-	en	Familiereg	3rd	ed	at	217–18).	This
unsatisfactory	 position	 probably	 flowed	 from	 the	 then
lack	of	scientific	means	of	proving	consanguinity.	This
problem	 has	 in	 recent	 times	 been	 overcome	 by
advancement	in	the	field	of	blood	tissue	typing,	leading
to	 significant	 increase	 in	 the	 probative	 value	 of	 these
tests	in	establishing	paternity.	These	developments	have
not	gone	unnoticed	by	the	Courts	.	.	.
[725]	In	view	of	the	Courts’	recognition	of	the	reliability
achieved	 in	 the	 field	 of	 blood	 tissue	 typing,	 the
Legislature,	 in	 passing	 the	 Children’s	 Status	 Act	 in
1987,	was	obviously	 satisfied	 that	 it	 could	 safely	 relax
the	 Swart	 presumption	 of	 paternity	 by	 taking	 a	 firm
stand	 in	 favour	 of	 scientific	 proof	 of	 biological
paternity.
[ERASMUS	J	quoted	sections	1	and	2	of	the	Children’s
Status	Act	and	proceeded:]
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The	 lawmaker	 chose	 his	 words	 carefully:	 First,	 the
presumption	 of	 paternity	 in	 terms	 of	 s	 1	 operates	 only
upon	proof	that	sexual	intercourse	took	place	“at	a	time
when	the	child	could	have	been	conceived	”.
Second,	 the	presumption	of	paternity	operates	only	 “in
the	 absence	 of	 evidence	 to	 the	 contrary	 “.	 In	 other
words,	 where	 there	 is	 evidence	 to	 the	 contrary,	 the
presumption	does	not	operate,	or	ceases	to	operate.	Note
that	the	word	“evidence”	as	opposed	to	“proof”	is	used	.
.	.
[726]	 “Evidence”	 is	 not	 defined,	 nor	 is	 it	 limited	 or
qualified.	 It	 therefore	bears	 its	usual,	wide,	meaning.	 It
follows	 that	 any	acceptable	“evidence	 to	 the	contrary”,
direct	 or	 circumstantial,	 suffices	 to	 undo	 the
presumption.	Circumstantial	evidence	is	a	wide	concept
and	may	be	found	in	conduct	on	the	part	of	the	mother
indicating	that	the	man	whom	she	charges	with	paternity
is	 possibly	 not	 the	 father	 of	 the	 child,	 for	 example
(relevant	 here)	 a	 refusal	 on	 her	 part	 to	 undergo	 blood
testing	 without	 good	 reason	 for	 her	 refusal.	 This
example	of	“evidence	to	the	contrary”	is	in	s	2	raised	to
a	 presumption	 that	 she	 is	 concealing	 the	 truth	 of
paternity	of	the	child.
Third,	in	marked	contrast	to	the	s	1	presumption,	the	s	2
presumption	 operates	 “until	 the	 contrary	 is	 proved”	 –
the	 standard	 onus	 of	 proof	 in	 civil	 suits.	 The	 two
presumptions	 are	 contradictory	 and	 logically	 cannot
operate	 simultaneously.	 This	 apparent	 contradiction
disappears	if	one	reads	the	two	sections	together,	as	one
must:	 the	difference	 in	 the	nature	of	 the	onus	 raised	 in
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the	 two	presumptions	 becomes	 immediately	 significant
and	 forces	 the	 conclusion	 that	 the	 stronger	 s	 2
presumption	overrides	the	weaker	s	1	presumption.
Fourth,	the	s	2	presumption	operates	where	it	is	adduced
in	 evidence	 that	 “any	 party	 to	 the	 proceedings”	 has
refused	 to	 submit	 to	 the	 taking	 of	 a	 blood	 test.	 The
presumption	therefore	operates	against	both	 the	man	or
the	woman	who	refuses	to	co-operate.
Fifth,	the	presumption	raised	in	terms	of	s	2	is	that	“any
such	 refusal	 is	 aimed	 at	 concealing	 the	 truth	 of	 the
paternity	 of	 the	 child”.	 The	 wording	 of	 what	 is
presumed	determines	the	nature	of	the	evidence	required
in	rebuttal	thereof.	Had	s	2	provided	that	a	refusal	gives
rise	to	a	presumption	that	the	man	was	not	the	father	of
the	child	the	woman	could	presumably	have	rebutted	the
presumption	by	means	of	proof	of	 intercourse	with	 the
alleged	 father.	 On	 the	 wording	 of	 s	 2,	 however,	 the
refusal	 must	 relate	 to	 considerations	 other	 than	 the
“truth	 of	 the	 paternity	 of	 the	 child”,	 such	 as	 valid
medical	 or	 religious	objections	 to	 the	 act	 of	 furnishing
blood	 (JMT	 Labuschagne	 “Biogenetiese	 Vaderskap:
Bewysregtelike	 en	 Regspluralistiese	 Problematiek”
1984	De	 Jure	 at	 342).	 The	 fact	 that	 the	 woman	 has	 a
strong	prima	 facie	case	relates	 to	 the	“truth	concerning
the	 paternity	 of	 the	 child”	 and	 accordingly	 does	 not
serve	to	rebut	the	presumption.	To	hold	that	the	woman
can	 justify	 her	 refusal	 on	 the	 basis	 of	 a	 strong	 case
would	 mean	 that	 the	 man	 could	 do	 the	 same	 for	 the
reason	 that	 she	 has	 a	 weak	 case.	 Such	 finding	 would
destroy	 the	 elaborate	 scheme	 constructed	 by	 the
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“7.12

Legislature.	Unacceptable	aspects	of	the	Swart	 situation
would	be	restored	and	largely	defeat	the	prime	object	of
the	 Legislature,	 viz	 to	 place	 paternal	 obligation	 on	 the
basis	 of	 blood	 relationship.	 It	 follows	 that	 men	 who
would	have	been	liable	to	maintenance	on	application	of
the	 Swart	 approach	 will	 now	 escape	 such	 [727]
obligations.	 This	 latter	 consequence	 accords	 with	 the
view	that	it	is	not	“in	the	interests	of	the	child”	that	the
woman	should	succeed	in	her	action	against	a	man	who
is	 not	 the	 child’s	 procreator.	 This	 point	 of	 view	 is
expressed	as	follows	by	BURGER	AJ	in	his	judgment	in
the	Court	a	quo:
“Die	 argument	 dat	 die	 dogter	 benadeel	 kan	 word
omdat	sy	nie	meer	geregtig	sal	wees	op	onderhoud	as
dit	bewys	word	dat	die	applikant	nie	haar	vader	is	nie,
is	 nie	 suiwer	 nie.	 In	 daardie	 geval	 was	 sy	 nooit
regtens	 daarop	 geregtig	 nie,	 en	 wat	 ’n	 mens	 nie	 op
geregtig	is	nie	kan	jy	nie	voorhou	as	benadeling	nie.”

This	 statement	 accords	 with	 the	 view	 expressed	 by
KOTZE	J	in	M	v	R	(supra	at	422H–I)	to	the	effect	that
support	paid	under	compulsion	by	a	man	who	is	not	the
father	 is	 not	 an	 “advantage”	 to	 the	 child	 of	which	 the
Court	can	take	cognisance	or	should	protect.
Sections	1	and	2	of	the	Act	achieve	the	objectives	of	the
Law	 Commission’s	 key	 recommendations	 from	 which
they	obviously	flow:

From	 the	 point	 of	 view	 of	 equity	 and
jurisprudence	 the	 presumption	 of	 paternity
should	 come	 into	 operation	 only	 on	 proof	 or
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7.44

admission	of	 intercourse	at	a	 time	relevant	 to
conception,	 and	 the	 presumption	 should	 be
linked	to	an	onus	of	rebuttal.	The	Commission
recommends	accordingly	.	.	.
The	Commission	 is,	 however,	 of	 the	 opinion
that	 the	 most	 satisfactory	 solution	 is	 to	 be
found	 in	 legislation	 indirectly	 compelling	 the
parties	 to	 co-operate	 of	 their	 own	 accord	 to
determine	parentage	by	means	of	blood	 tests.
This	 has	 the	 advantage	 of	 making	 it
unnecessary	 to	 force	 the	 court	 to	 enter	 the
arena	 by	 expecting	 it	 to	 issue	 an	 order	 for
parties	 to	 submit	 to	 blood	 tests,	 while	 not
inhibiting	 legal	 development	 regarding	 the
power	of	a	court	 to	order	blood	tests	 in	cases
where	 this	 is	 deemed	 desirable.	 The
disadvantages	of	 expecting	 the	court	 to	make
an	order,	namely	that	costs	will	be	pushed	up
and	 that	 proceedings	 will	 be	 drawn	 out,	 are
also	avoided.	It	is	possible	to	compel	parties	in
such	 an	 indirect	 way	 by	 creating	 a
presumption	 that	 a	 party’s	 intention	 in
refusing	 is	 to	 conceal	 the	 truth	 regarding
parentage.	 The	 presumption	 should	 be
rebuttable	that	this	is	not	the	case.”

The	compulsion	contained	in	 the	Act	 is	 the	real	 risk	of
failure	 to	 prove	 (or	 disprove)	 parentage	 which	 flows
from	a	refusal	to	co-operate	in	the	test	without	good	and
sufficient	 reason	 for	 the	 refusal.	 This	 means	 that	 the
man	 in	 a	 fatherhood	 suit	 can	bring	pressure	 to	bear	on
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the	 woman	 by	 placing	 the	 fact	 of	 her	 refusal	 to	 co-
operate	before	 the	 tribunal.	She	will	either	have,	or	not
have,	good	reason	for	her	refusal.	In	either	event	little	or
nothing	 would	 be	 gained	 from	 an	 application	 to	 the
Supreme	Court	to	order	blood	tests:	if	she	does	not	have
good	reason	to	refuse,	the	presumption	operates	to	place
the	 man	 in	 (almost)	 as	 strong	 a	 position	 as	 he	 would
have	been	had	he	 been	 armed	with	 a	 favourable	 blood
test;	 if,	 on	 the	 other	 hand,	 the	woman	 does	 have	 good
reason	for	her	refusal,	the	Supreme	Court	(assuming	that
it	has	the	necessary	powers)	would	presumably	refuse	to
order	the	tests.
The	 Legislature	 has	 placed	 presumptive	 proof	 of
fathership	 on	 a	 sound	 basis.	 Litigants	 can	 in	 effect
achieve	 the	 benefits	 of	 blood	 tissue	 typing	without	 the
Court	having	to	order	either	of	them	to	submit	to	blood
tests.	 In	 consequence,	 the	 legislation	 will	 promote
greater	 accuracy	 in	 establishing	 the	 identity	 of	 the
biological	 father,	 and	 should	 discourage	 false
accusations	 and	 denials	 of	 paternity.	 A	 woman	 facing
the	 possible	 challenge	 of	 a	 blood	 test	 will	 not	 lightly
bring	a	false	paternity	suit.	If	she	[728]	is	certain	of	her
case,	 she	 will	 have	 nothing	 to	 fear	 from	 the	 tests	 and
should	in	the	interests	of	the	child	willingly	furnish	the
necessary	blood	samples.	On	the	other	hand,	where	she
has	 difficulty	 proving	 sexual	 intercourse,	 her	 hand	 has
been	 strengthened	 as	 she	 can	 now	 with	 confidence
challenge	the	man	whom	she	knows	to	be	 the	father	 to
submit	 to	 tests.	 The	 corollary	 is	 that	 the	 man	 who	 is
falsely	accused,	or	who	has	doubts	as	to	whether	he	was
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responsible	for	 the	woman’s	pregnancy,	can	effectively
challenge	her	to	submit	to	the	tests.	The	operation	of	the
two	 presumptions	 will	 lead	 to	 the	 truth	 except	 only
where	the	mother	refuses	without	good	reason	a	request
for	 blood	 samples	 made	 by	 the	 biological	 father,	 or
where	 he	 likewise	 refuses	 such	 request.	 One	 can	 only
hope	that	the	former	will	seldom	if	ever	occur,	while	in
the	latter	case	the	man	will	have	only	himself	to	blame
for	the	consequences	of	his	refusal.	This	position	caters
satisfactorily	 for	 the	 run	 of	 the	 mill	 case	 (such	 as	 the
present).
On	 close	 analysis	 of	 the	 wording	 of	 ss	 1	 and	 2	 it
becomes	clear	that	within	the	scheme	constructed	by	the
Legislature	there	is	in	most	cases	(of	which	the	present
is	 one)	 no	 need	 for	 any	 of	 the	 parties	 to	 approach	 the
Supreme	Court	for	a	blood	test	order.	This	in	my	view	is
the	main	 reason	why	 the	Court	a	quo	 should	 not	 have
granted	 the	 application.	 There	 are	 additional
considerations.	 By	 rendering	 unnecessary	 applications
to	the	Supreme	Court	for	the	ordering	of	tests,	costs	are
saved	and	proceedings	are	expedited.	Further	costs	may
be	saved	in	that	where	a	party	proceeds	on	the	basis	of
the	 s	 2	 presumption,	 the	 statutory	 recognition	 now
afforded	blood	tests	probably	renders	it	unnecessary	for
such	 party	 to	 produce	 expert	 evidence	 at	 the	 trial	 in
regard	to	the	nature	and	the	reliability	of	blood	tests,	or
what	the	taking	of	a	blood	sample	involves.	Avoidance
of	 costs	 and	delay	 further	 indicate	 that	 the	 court	 is	 the
proper	and	only	forum	in	which	to	raise	the	whole	issue
of	blood	 tests.	Furthermore,	 in	my	view,	 the	 trial	court
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that	is	required	to	adjudicate	on	the	question	of	paternity
is	 best	 able	 to	 decide,	 in	 the	 full	 context	 of	 the	 case,
whether	 the	woman	 has	 good	 reason	 to	 refuse	 her	 co-
operation.	 Also,	 her	 reason	 for	 refusal	 will	 be	 better
tested	in	a	trial	than	on	paper	in	an	application.	Finally,
even	assuming	that	the	Supreme	Court	has	the	power	to
make	 an	 order	 in	 regard	 to	 proceedings	 in	 the
maintenance	court	before	which	the	paternity	enquiry	is
pending	(in	which	regard	I	have	substantial	doubt),	such
practice	should	in	my	view	be	avoided.	The	Act	clearly
discourages	 applications	 to	 the	 Supreme	 Court	 for	 the
ordering	of	blood	 tests.	 It	 is	 certainly	most	undesirable
that	 such	 applications	 become	 part	 and	 parcel	 of
paternity	 disputes.	 The	 Supreme	 Court	 should	 not
lightly	intervene	in	the	proceedings	of	another	court,	in
order	to	grant	a	party	a	procedural	remedy	which	it	does
not	have	in	terms	of	the	lower	court’s	rules	of	practice.
Even	 if	 it	 does	 have	 such	 powers,	 it	 should	 exercise
them	 only	 in	 special	 or	 exceptional	 circumstances.	No
such	circumstances	exist	here,	especially	as	 respondent
has	 an	 alternative	 effective	 remedy	 in	 the	maintenance
court	.	.	.
[729]	 I	 find	 therefore	 that	 the	 respondent	 should	 not
have	 approached	 the	 Supreme	 Court	 for	 relief,	 but
should	 have	 remained	 in	 the	 maintenance	 court,	 and
there	 adduced	 proof	 of	 appellant’s	 refusal	 to	 submit
herself	and	the	child	to	the	taking	of	blood	samples	and
tested	her	reasons	for	refusal.	(He	may	still	do	so.)
I	 would	 therefore	 allow	 the	 appeal	 .	 .	 .	 and	 make	 an
order	in	the	terms	set	out	by	MULLINS	J.
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Note
As	 was	 mentioned	 in	 the	 case	 under	 discussion,	 the	 issue	 of
blood	 tests	 in	 the	context	of	paternity	disputes	was	considered
by	the	South	African	Law	Commission	(which	is	now	called	the
South	 African	 Law	 Reform	 Commission),	 and	 the
commission’s	 recommendations	 formed	 the	 basis	 of	 section	 2
of	the	Children’s	Status	Act	82	of	1987.	After	the	coming	into
operation	of	the	Act	there	was	a	marked	increase	in	litigation	on
blood	and	DNA	tests.	The	Children’s	Status	Act	has	since	been
repealed	by	the	Children’s	Act	(section	313	read	with	Schedule
4).	Section	37	of	the	Children’s	Act	now	deals	with	blood	tests.
(The	section	does	not	apply	to	other	tests,	such	as	paternity	tests
using	a	DNA	sample	obtained	from	an	oral	swab.)	Section	37	is
an	 even	 weaker	 incentive	 for	 submitting	 to	 blood	 tests	 than
section	2	of	the	Children’s	Status	Act	was	(Heaton	in	Davel	and
Skelton	 (eds.)	 Commentary	 on	 the	 Children’s	 Act	 3–45).
Section	37	provides	that	if	a	party	to	a	paternity	dispute	refuses
to	submit	himself	or	herself	or	a	child	to	the	taking	of	a	blood
sample	 for	 the	 purposes	 of	 scientific	 paternity	 tests,	 the	 court
must	 warn	 that	 party	 “of	 the	 effect	 which	 such	 refusal	 might
have”	 on	 his	 or	 her	 credibility.	 Thus,	 unlike	 section	 2	 of	 the
Children’s	Status	Act,	section	37	of	the	Children’s	Act	does	not
create	a	presumption	of	dishonesty;	it	merely	compels	the	court
to	warn	 the	person	of	 the	possibility	 that	his	or	her	credibility
might	be	influenced.
Fortunately,	 in	 YM	 v	 LB	 [20],	 the	 Supreme	 Court	 of	 Appeal
settled	the	issue	of	a	court’s	power	to	make	an	order	compelling
the	 taking	of	blood	or	DNA	samples	on	 a	 child	 in	 a	paternity
dispute.	 It	confirmed	that	 the	High	Court	as	upper	guardian	of
minors	has	an	inherent	power	to	order	blood	or	DNA	tests	if	the
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order	is	in	the	child’s	best	interests.	However,	it	is	still	unclear
whether	 a	 court	 has	 the	 power	 to	 make	 an	 order	 that	 an
unwilling	 adult	must	 be	 submitted	 to	 such	 tests.	 In	M	v	R	 the
court	 ruled	 that	 it	may	order	an	adult	 to	submit	 to	blood	 tests,
since	the	High	Court	has	an	inherent	power	to	regulate	its	own
procedures.	 On	 this	 basis	 it	 was	 argued	 that	 the	 court	 could
order	 an	unwilling	adult	 to	 submit	 to	 a	blood	 test	because	 the
court	may	search	for	and	collect	evidence,	which	is	a	procedural
matter.
Accordingly,	if	the	results	of	blood	tests	are	necessary	for	trial
purposes,	 the	 court	 can	 order	 the	 person	 to	 undergo	 the	 tests.
However,	 in	 Nell	 v	 Nell	 LE	 ROUX	 AJ	 held	 that	 ordering	 a
person	 to	 submit	 to	 a	 blood	 test	was	 not	merely	 a	 procedural
matter	 because	 such	 an	 order	 also	 affects	 principles	 of
substantive	 law	in	 that	 it	authorises	a	violation	of	 the	person’s
bodily	integrity.	(See	also	Seetal	v	Pravitha	832B–D).	This	was
also	 the	 court’s	 view	 in	 S	 v	 L	 and	 D	 v	 K	 [19].	 In	 O	 v	 O
FRIEDMAN	JP	stated	that	there	“is	no	statutory	nor	common-
law	power	enabling	the	Court	to	order	an	adult	to	allow	a	blood
sample	 to	 be	 taken	 for	 the	 purpose	 of	 establishing	 paternity”
(139I–J).	However,	in	this	case	the	court	did	not	have	to	decide
on	 its	 power	 to	 compel	 an	 adult	 to	 undergo	 a	 blood	 test	 as	 it
found	that	blood	tests	would	not	be	in	the	child’s	interests.	See
also	the	note	on	D	v	K.
A	further	point	regarding	blood	and	DNA	tests	on	which	there
is	 uncertainty	 and	 to	 which	 reference	 is	 made	 in	 S	 v	 L	 is
whether	 a	 judge	may	 take	 judicial	notice	of	 the	 technique	and
results	of	these	tests.	In	the	judgment	of	the	court	a	quo	in	S	v	L
BURGER	J	thought	that	he	could	do	so,	but	in	the	decision	of
the	full	bench	MULLINS	J	doubted	whether	this	approach	was
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correct	 (715–716).	 It	 is	submitted	 that	BURGER	J	was	 indeed
justified	in	taking	judicial	notice	of	the	technique	and	results	of
blood	 tests	and	 that	 the	 same	applies	 to	DNA	tests.	The	value
and	 accuracy	 of	 blood	 and	 DNA	 tests	 are	 widely	 recognised
nowadays.	In	terms	of	section	21	of	the	Maintenance	Act	99	of
1998,	a	court	may	even	order	the	state	to	pay	the	full,	or	part	of,
the	 costs	 of	 the	 taking	 of	 blood	 samples	 in	 order	 to	 carry	 out
scientific	 paternity	 tests	 if	 both	 parties	 agree	 to	 submit	 to	 the
tests	but	cannot	afford	to	pay	for	them.	Surely	the	courts	should
be	 prepared	 to	 take	 judicial	 notice	 of	 the	 technique	 and
reliability	 of,	 at	 the	 very	 least,	 blood	 tests	 if	 the	 legislature
considers	 these	 tests	 accurate	 enough	 to	 warrant	 the	 state
bearing	 the	 costs	 of	 these	 tests	 in	 Maintenance	 Court	 cases.
However,	 to	 be	 on	 the	 safe	 side,	 anyone	who	 approaches	 the
court	for	an	order	compelling	someone	to	submit	to	a	blood	or
DNA	 test	 would	 be	well	 advised	 to	 submit	 full	 details	 to	 the
court	of	exactly	what	the	test	entails.	In	S	v	L	 the	 fact	 that	 the
papers	did	not	contain	information	regarding	the	precise	nature
of	 the	 proposed	 test	 was	 an	 important	 factor	 in	 the	 court’s
refusal	to	grant	the	order.	See	also	Nell	v	Nell	and	D	v	K.
In	so	far	as	the	effect	of	an	admission	of	sexual	intercourse	by
an	unmarried	man	is	concerned,	it	should	be	noted	that	section
36	 of	 the	 Children’s	 Act	 has	 replaced	 section	 1	 of	 the
Children’s	 Status	 Act.	 In	 terms	 of	 section	 36,	 a	 man	 is
presumed	to	be	the	biological	father	of	a	child	who	is	born	of	a
woman	who	is	not	a	party	to	a	marriage	or	a	civil	union	only	if
it	 is	 proved	 that	 he	 had	 sex	with	 the	 child’s	mother	 at	 a	 time
when	 the	 child	 could	 have	been	 conceived.	Like	 the	pater	est
quem	 nuptiae	 demonstrant	 presumption,	 this	 presumption	 is
rebuttable.	 The	 presumption	 in	 section	 36	 operates	 in	 the
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absence	of	 evidence	 to	 the	 contrary	which	 raises	 a	 reasonable
doubt.	Normally	the	onus	of	proof	or	rebuttal	in	civil	matters	is
proof	or	 rebuttal	on	balance	of	probabilities	 (see,	 for	example,
Schmidt	 and	 Zeffertt	 LAWSA	 vol	 9	 Evidence	 par	 846;
Schwikkard	 and	 Van	 der	 Merwe	 Principles	 of	 Evidence	 par
32.7).	 Requiring	 evidence	 to	 the	 contrary	 “which	 raises	 a
reasonable	doubt”,	 as	 section	36	does,	 is	 a	departure	 from	 the
ordinary	rule	and	from	the	approach	that	was	adopted	in	respect
of	section	1	of	the	Children’s	Status	Act	(Heaton	in	Davel	and
Skelton	(eds.)	Commentary	on	the	Children’s	Act	3–44).	It	also
creates	a	discrepancy	when	compared	to	the	onus	that	applies	in
respect	 of	 rebutting	 the	 pater	 est	 quem	 nuptiae	 demonstrant
presumption,	 for	 the	 latter	 presumption	may	 be	 rebutted	 on	 a
balance	of	probabilities	 (Van	Lutterveld	v	Engels	 1959	 (2)	SA
699	(A)	[15]).	This	discrepancy	amounts	to	an	infringement	of
the	 right	 to	 equality	 before	 the	 law	 and	 equal	 protection	 and
benefit	of	the	law	because	an	unmarried	man	must	discharge	a
heavier	burden	of	proof	than	a	married	man	has	to	(section	9(1)
of	the	Constitution	protects	the	right	to	equality	before	the	law
and	equal	protection	and	benefit	of	 the	law).	A	child	who	was
born	 of	 a	 woman	who	 is	 not	 a	 party	 to	 a	marriage	 or	 a	 civil
union	 and	 who	 wanted	 to	 attack	 the	 discrepancy	 on
constitutional	grounds	could	also	rely	on	his	or	her	right	not	to
be	subject	to	unfair	discrimination	on	the	ground	of	birth,	while
an	 alleged	 father	who	wanted	 to	 attack	 the	 discrepancy	 could
also	rely	on	his	right	not	 to	be	subject	 to	unfair	discrimination
on	 the	ground	of	marital	 status	 (see	also	Heaton	 in	Davel	 and
Skelton	(eds.)	Commentary	on	the	Children’s	Act	3–44;	Schäfer
Child	 Law	 233;	 section	 9(3)	 of	 the	 Constitution	 protects	 the
right	not	to	be	subject	to	unfair	discrimination,	inter	alia,	on	the
grounds	of	marital	status	and	birth).	There	does	not	seem	to	be
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any	 justification	 for	 any	 of	 these	 limitations	 of	 the	 right	 to
equality.	(Section	36	of	the	Constitution	contains	the	criteria	for
determining	 whether	 a	 limitation	 of	 a	 fundamental	 right	 is
justifiable.)
As	 regards	 the	court’s	 reference	 to	an	“illegitimate	child”,	 see
the	 note	 on	 Wood	 v	 Davies	 [33].	 In	 respect	 of	 the	 court’s
reference	to	“parental	power”,	it	should	be	noted	that	section	1
of	 the	 Children’s	 Act	 replaced	 the	 term	 “parental	 power”	 or
“parental	authority”	with	the	term	“parental	responsibilities	and
rights”.

Aantekening
Soos	 in	 hierdie	 saak	 aangetoon,	 het	 die	 Suid-Afrikaanse
Regskommissie	 (wat	nou	bekend	 staan	as	die	Suid-Afrikaanse
Regshervormingskommissie)	 aan	 die	 aangeleentheid	 van
bloedtoetse	in	verband	met	vaderskapsgeskille	aandag	gegee,	en
het	die	kommissie	 se	aanbevelings	die	grondslag	van	artikel	2
van	die	Wet	op	die	Status	van	Kinders	82	van	1987	gevorm.	Na
die	 inwerkingtreding	 van	 hierdie	 wet	 was	 daar	 ’n	 opmerklike
vermeerdering	 in	 litigasie	oor	bloed-	 en	DNA-toetse.	Die	Wet
op	 die	 Status	 van	 Kinders	 is	 intussen	 herroep	 deur	 die
Children’s	Act	(artikel	313	saam	met	Skedule	4	gelees).	Artikel
37	van	die	Children’s	Act	reguleer	nou	bloedtoetse.	(Die	artikel
is	 nie	 van	 toepassing	 op	 ander	 toetse,	 soos	 vaderskapstoetse
waar	 DNA-monsters	 gebruik	 word	 wat	 by	 wyse	 van	 ’n
mondpluis	 verkry	 is	 nie.)	 Artikel	 37	 is	 ’n	 selfs	 swakker
aansporing	daarvoor	om	bloedtoetse	te	ondergaan	as	wat	artikel
2	 van	 die	 Children’s	 Act	 was	 (Heaton	 in	 Davel	 en	 Skelton
(reds.)	Commentary	 on	 the	Children’s	 Act	 3–45).	 Artikel	 37
bepaal	 dat	 indien	 ’n	 party	 by	 verrigtinge	 waarin	 ’n	 kind	 se
vaderskap	 in	 geskil	 is,	 weier	 om	 hom	 of	 haar	 of	 ’n	 kind	 te
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onderwerp	 aan	 die	 neem	 van	 ’n	 bloedmonster	 ten	 einde
wetenskaplike	 vaderskapstoetse	 daarop	 te	 doen,	 die	 hof	 ’n
waarskuwing	aan	daardie	party	moet	rig	oor	die	uitwerking	wat
sy	 of	 haar	weiering	 op	 sy	 of	 haar	 geloofwaardigheid	mag	 hê.
Anders	as	artikel	2	van	die	Wet	op	die	Status	van	Kinders,	skep
artikel	 37	 van	 die	 Children’s	 Act	 nie	 ’n	 vermoede	 van
oneerlikheid	 nie;	 dit	 verplig	 bloot	 die	 hof	 om	 die	 persoon	 te
waarsku	 oor	 die	 moontlike	 uitwerking	 op	 sy	 of	 haar
geloofwaardigheid.
In	YM	v	LB	[20],	het	die	Hoogste	Hof	van	Appèl	gelukkig	die
vraagstuk	of	die	hof	die	bevoegdheid	het	om	te	gelas	dat	bloed-
of	DNA-monsters	van	’n	kind	in	’n	vaderskapsdispuut	geneem
word	 opgelos.	 Die	 hof	 het	 bevestig	 dat	 die	 Hoë	 Hof,	 as
oppervoog	van	minderjariges,	’n	inherente	bevoegdheid	het	om
sodanige	 toetse	 te	 gelas	 indien	 die	 bevel	 in	 die	 kind	 se	 beste
belang	is.	Dit	is	egter	steeds	onduidelik	of	die	hof	’n	onwillige
volwassene	 kan	 verplig	 om	 ’n	 bloed-	 of	 DNA-toets	 te
ondergaan.	 In	M	 v	 R	 het	 die	 hof	 beslis	 dat	 hy	 wel	 daartoe
bevoeg	 is	 om	 ’n	 volwassene	 te	 verplig	 om	 bloedtoetse	 te
ondergaan	 aangesien	 die	 Hoë	 Hof	 die	 inherente	 bevoegdheid
het	om	sy	eie	prosedure	te	reël.	Op	grond	hiervan	is	aangevoer
dat	 die	 hof	 ’n	 onwillige	 volwassene	 kan	 verplig	 om	 ’n
bloedtoets	te	ondergaan	omdat	die	hof	getuienis	mag	insamel	–
wat	 ’n	 prosedure-aangeleentheid	 is.	 Indien	 die	 uitslag	 van
bloedtoetse	 dus	 in	 ’n	 verhoor	 benodig	word,	mag	 die	 hof	 die
persoon	gelas	om	die	toetse	te	ondergaan.	In	Nell	v	Nell	was	LE
ROUX	WN	R	 egter	 van	mening	 dat	 dit	 nie	 net	 ’n	 prosedure-
aangeleentheid	is	om	’n	persoon	te	verplig	om	’n	bloedtoets	te
ondergaan	 nie	 omdat	 sodanige	 bevel	 ook	 beginsels	 van	 die
substantiewe	 reg	 raak	 aangesien	 dit	 ’n	 inbreukmaking	 op	 die
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persoon	 se	 liggaamlike	 integriteit	 daarstel.	 (Sien	 ook	 Seetal	 v
Pravitha	832B–D).	Dit	was	ook	die	opvatting	in	S	v	L	en	D	v	K
[19].	 In	 O	 v	 O	 het	 FRIEDMAN	 RP	 gesê:	 “[T]here	 is	 no
statutory	nor	common-law	power	enabling	the	Court	to	order	an
adult	 to	 allow	 a	 blood	 sample	 to	 be	 taken	 for	 the	 purpose	 of
establishing	paternity”	(139I-J).	In	hierdie	saak	was	dit	egter	nie
vir	die	hof	nodig	om	te	beslis	of	hy	die	bevoegdheid	het	om	’n
volwassene	 te	 verplig	 om	 ’n	 bloedtoets	 te	 ondergaan	 nie,
aangesien	 hy	 bevind	 het	 dat	 die	 neem	 van	 bloedtoetse	 nie	 in
belang	van	die	kind	sou	wees	nie.	Sien	ook	die	aantekening	by
D	v	K.
’n	 Verdere	 aangeleentheid	 waaroor	 onsekerheid	 bestaan	 en
waarna	die	hof	in	S	v	L	verwys	het,	is	of	’n	regter	geregtelik	kan
kennis	neem	van	die	uitslag	van	bloed-	 en	DNA-toetse	 en	die
tegniek	 van	 hoe	 sulke	 toetse	 uitgevoer	word.	 In	 die	 uitspraak
van	die	hof	a	quo	in	S	v	L	was	BURGER	R	van	mening	dat	hy
dit	wel	kon	doen,	maar	in	die	volbankbeslissing	in	hierdie	saak
het	 MULLINS	 R	 getwyfel	 of	 hierdie	 benadering	 korrek	 was
(715–716).	 Na	 my	 mening	 was	 BURGER	 R	 se	 geregtelike
kennisname	in	orde	aangesien	die	waarde	en	akkuraatheid	van
bloedtoetse	 vandag	 algemeen	 erken	 word.	 Dieselfde	 geld	 ten
opsigte	 van	DNA-toetse.	 Ingevolge	 artikel	 21	 van	 die	Wet	 op
Onderhoud	99	van	1998	mag	’n	hof	selfs	gelas	dat	die	staat	’n
gedeelte	 of	 al	 die	 koste	 moet	 betaal	 van	 die	 neem	 van
bloedmonsters	 om	 wetenskaplike	 vaderskapstoetse	 uit	 te	 voer
indien	 albei	 partye	 toestem	 om	 hulle	 aan	 die	 toetse	 te
onderwerp	maar	 hulle	 nie	 kan	 bekostig	 om	daarvoor	 te	 betaal
nie.	 Die	 howe	 behoort	 darem	 sekerlik	 bereid	 te	 wees	 om
geregtelik	kennis	te	neem	van	die	tegniek	en	betroubaarheid	van
ten	 minste	 bloedtoetse	 indien	 die	 wetgewer	 die	 toetse	 as
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betroubaar	genoeg	beskou	om	die	staat	te	verplig	om	in	sake	in
die	Onderhoudshof	die	koste	daarvan	te	dra.	Ten	einde	aan	die
veilige	kant	te	wees,	sal	enige	persoon	wat	die	hof	om	’n	bevel
nader	ten	einde	iemand	anders	te	verplig	om	hom	of	haar	aan	’n
bloed-	 of	 DNA-toets	 te	 onderwerp,	 egter	 verstandig	wees	 om
volle	 besonderhede	 aan	 die	 hof	 te	 verskaf	 oor	 presies	wat	 die
toets	behels.	In	S	v	L	was	die	feit	dat	die	stukke	geen	inligting
oor	die	presiese	aard	van	die	voorgenome	toetse	bevat	het	nie,
’n	belangrike	faktor	waarom	die	bevel	geweier	is.	Sien	ook	Nell
v	Nell	en	D	v	K.
Met	 betrekking	 tot	 die	 uitwerking	 van	 ’n	 erkenning	 van
geslagsomgang	deur	’n	ongetroude	man	moet	daarop	gelet	word
dat	artikel	36	van	die	Children’s	Act	 artikel	1	van	die	Wet	op
die	Status	van	Kinders	vervang	het.	 Ingevolge	artikel	36	word
vermoed	 dat	 ’n	 bepaalde	 man	 die	 vader	 is	 van	 ’n	 kind	 wat
gebore	is	uit	’n	ongetroude	vrou	of	’n	vrou	wat	nie	’n	party	is
by	 ’n	 siviele	 verbintenis	 nie	 slegs	 indien	 bewys	word	 dat	 die
man	geslagsverkeer	met	die	vrou	gehad	het	op	’n	tydstip	toe	die
kind	verwek	kon	gewees	het.	Hierdie	vermoede	is,	net	soos	die
pater	 est	 quem	 nuptiae	 demonstrant-vermoede,	 weerlegbaar.
Die	 vermoede	 in	 artikel	 36	 geld	 in	 die	 afwesigheid	 van
getuienis	 tot	 die	 teendeel	 wat	 redelike	 twyfel	 daarstel.
Gewoonlik	 is	 die	 bewys-of	 weerleggingslas	 in	 siviele	 sake
bewys	of	weerlegging	op	’n	oorwig	van	waarskynlikheid	(sien
byvoorbeeld	 Schmidt	 en	 Zeffertt	 LAWSA	 vol	 9	 Evidence	 par
846;	Schwikkard	en	Van	der	Merwe	Principles	of	Evidence	par
32.7).	Om	getuienis	tot	die	teendeel	wat	redelike	twyfel	daarstel
te	vereis,	soos	wat	artikel	36	doen,	wyk	af	van	die	gewone	reël
en	van	die	benadering	wat	met	betrekking	tot	artikel	1	van	die
Wet	op	die	Status	van	Kinders	gegeld	het	(Heaton	in	Davel	en
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Skelton	 (reds.)	Commentary	 on	 the	 Children’s	 Act	 3–44).	Dit
skep	 ook	 ’n	 teenstrydigheid	 indien	 dit	 vergelyk	word	met	 die
bewyslas	wat	ten	opsigte	van	die	weerlegging	van	die	pater	est
quem	nuptiae	demonstrant-vermoede	geld,	want	 laasgenoemde
vermoede	kan	op	 ’n	oorwig	van	waarskynlikheid	weerlê	word
(Van	Lutterveld	 v	Engels	 1959	 (2)	 SA	 699	 (A)	 [15]).	 Hierdie
teenstrydigheid	kom	neer	op	’n	inbreuk	op	die	reg	op	gelykheid
voor	 die	 reg	 en	 gelyke	 beskerming	 en	 voordeel	 van	 die	 reg
aangesien	 ’n	 ongetroude	 man	 ’n	 swaarder	 bewyslas	 as	 ’n
getroude	man	moet	kwyt	(artikel	9(1)	van	die	Grondwet	van	die
Republiek	van	Suid-Afrika,	1996	beskerm	die	reg	op	gelykheid
voor	die	reg	en	gelyke	beskerming	en	voordeel	van	die	reg).
Indien	 ’n	 kind	 wat	 uit	 ’n	 ongetroude	 vrou	 gebore	 is	 die
teenstrydigheid	op	grondwetlike	gronde	wil	 aanveg,	kan	hy	of
sy	ook	 ’n	beroep	doen	op	sy	of	haar	 reg	om	nie	aan	onbillike
diskriminasie	 op	 grond	 van	 geboorte	 onderwerp	 te	 word	 nie,
terwyl	 ’n	 beweerde	 vader	wat	 die	 teenstrydigheid	wil	 aanveg,
hom	kan	beroep	op	sy	reg	om	nie	aan	onbillike	diskriminasie	op
grond	 van	 huwelikstatus	 onderwerp	 te	 word	 nie	 (sien	 ook
Heaton	 in	 Davel	 en	 Skelton	 (reds.)	 Commentary	 on	 the
Children’s	Act	3–44;	Schäfer	Child	Law	 233;	 artikel	 9(3)	 van
die	 Grondwet	 beskerm	 die	 reg	 om	 nie	 aan	 onbillike
diskriminasie	 op	 grond	 van,	 onder	 andere,	 huwelikstatus	 en
geboorte	 onderwerp	 te	word	 nie).	Daar	 is	 geen	 voor	 die	 hand
liggende	regverdiging	vir	enige	van	hierdie	inbreukmakings	op
die	 reg	 op	 gelykheid	 nie.	 (Artikel	 36	 van	 die	Grondwet	 bevat
die	kriteria	wat	gebruik	moet	word	om	te	bepaal	of	’n	beperking
van	’n	fundamentele	reg	regverdigbaar	is.)
Sien	die	aantekening	by	Wood	v	Davies	[33]	in	verband	met	die
hof	 se	verwysing	na	 ’n	“illegitimate	child”	 (dit	wil	 sê,	 “buite-
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egtelike	 kind”).	 Met	 betrekking	 tot	 die	 hof	 se	 verwysing	 na
“parental	power”	(dit	wil	sê,	“ouerlike	gesag”)	moet	in	gedagte
gehou	 word	 dat	 artikel	 1	 van	 die	 Children’s	 Act	 die	 begrip
“ouerlike	gesag”	met	die	begrip	“ouerlike	verantwoordelikhede
en	regte”	vervang	het.

[19]	D	v	K

1997	(2)	BCLR	209	(N)

The	use	of	scientific	tests	where	paternity	is	disputed
While	 the	 applicant	 was	 employed	 as	 a	 nurse	 in	 the
respondent’s	dentistry	practice,	a	sexual	relationship	developed
between	 them.	 The	 applicant	 fell	 pregnant	 and	 a	 son,	 J,	 was
born	 in	1976.	At	 that	 stage	 the	applicant	was	married,	but	 she
maintained	that	at	the	time	she	fell	pregnant	she	did	not	have	a
sexual	 relationship	 with	 her	 husband.	 The	 respondent	 did	 not
contribute	 to	 the	 child’s	 maintenance.	 As	 time	 passed,	 the
applicant	 started	 feeling	guilty	about	 the	 fact	 that	her	husband
was	supporting	the	child	although	he	was	not	his	father.	When	J
was	 about	 four	 years	 old	 the	 respondent	 started	 paying	 an
amount	 of	 R100	 per	 month	 to	 the	 applicant	 as	 support	 for	 J.
During	1986	the	applicant	resigned	from	her	employment	with
the	 respondent	 and	 he	 gave	 her	 R5	 000	 as	 a	 maintenance
contribution	 for	 J.	 Thereafter	 he	 stopped	 making	 monthly
payments	but	 later	gave	her	R3	000.	 J	 expressed	 the	desire	 to
undertake	 tertiary	 education.	When	 the	 respondent	 refused	 to
pay	for	J’s	studies	the	applicant	engaged	attorneys	who	advised
her	to	have	blood	tests	done	on	herself,	J	and	the	respondent	in
order	to	establish	paternity.	The	respondent	refused	to	submit	to
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a	 blood	 test.	 A	 blood	 test	 done	 on	 the	 applicant’s	 husband
excluded	him	as	J’s	biological	father.	The	applicant	then	sought
an	order	compelling	the	respondent	to	submit	to	a	blood	test	in
order	 to	 establish	 whether	 or	 not	 he	 was	 excluded	 as	 the
possible	father	of	J.	The	application	was	dismissed.

Die	gebruik	van	wetenskaplike	toetse	waar	vaderskap
betwis	word

Terwyl	 die	 applikant	 as	 verpleegster	 in	 die
tandheelkundepraktyk	van	die	verweerder	gewerk	het,	het	daar
’n	 seksuele	 verhouding	 tussen	 hulle	 ontwikkel.	 Die	 applikant
het	 swanger	 geraak	 en	 ’n	 seun,	 J,	 is	 in	 1976	 gebore.	 Die
applikant	was	 op	 hierdie	 stadium	getroud	maar	 sy	 het	 beweer
dat	sy	nie	 ’n	seksuele	verhouding	met	haar	man	gehad	het	 toe
sy	swanger	geword	het	nie.	Die	 respondent	het	nie	onderhoud
vir	 die	 kind	 betaal	 nie.	Met	 verloop	 van	 tyd	 het	 die	 applikant
begin	skuldig	voel	omdat	haar	man	die	kind	onderhou	terwyl	hy
nie	sy	vader	was	nie.	Toe	J	ongeveer	vier	jaar	oud	was,	het	die
respondent	 begin	 om	 R100	 per	 maand	 aan	 die	 applikant	 te
betaal	 as	 onderhoud	 vir	 J.	 Gedurende	 1986	 het	 die	 applikant
haar	werk	by	die	respondent	bedank	en	hy	het	haar	toe	R5	000
as	onderhoud	vir	J	gegee.	Van	toe	af	het	hy	nie	meer	die	R100
per	maand	 betaal	 nie	maar	 haar	 later	R3	 000	 gegee.	 J	 het	 die
wens	 uitgespreek	 om	 na	 skool	 verder	 te	 studeer.	 Toe	 die
respondent	weier	om	vir	die	studies	te	betaal,	het	die	applikant
prokureurs	 aangestel	 wat	 haar	 geadviseer	 het	 dat	 sy,	 J	 en	 die
respondent	bloedtoetse	moes	ondergaan	ten	einde	vas	te	stel	wie
J	 se	 vader	 was.	 Die	 respondent	 het	 geweier	 om	 hom	 aan	 ’n
bloedtoets	te	onderwerp.	’n	Bloedtoets	wat	op	die	applikant	se
man	uitgevoer	is,	het	aangetoon	dat	hy	nie	die	kind	se	vader	kon
wees	nie.	Die	applikant	het	toe	aansoek	gedoen	om	’n	bevel	om
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die	 respondent	 te	 verplig	 om	 hom	 aan	 ’n	 bloedtoets	 te
onderwerp	 sodat	 vasgestel	 kon	word	 of	 hy	 uitgesluit	 is	 as	 die
moontlike	vader	van	J.	Die	aansoek	is	van	die	hand	gewys.

MOODLEY	 J:	 [212]	 In	 our	 country	 there	 is	 no
legislative	 enactment	 or	 rule	 of	 court	 authorising	 the
compulsion	 of	 an	 individual	 to	 submit	 to	 a	 blood	 test.
That	being	 the	position,	 the	 first	question	 that	needs	 to
be	addressed	 is	whether	 this	Court	has	any	 jurisdiction
to	compel	a	person	to	do	so	.	.	.
[213]	I	have	no	doubt	that	the	Supreme	Court	[now	the
High	Court]	has	 the	 inherent	 jurisdiction	 to	 regulate	 its
own	 procedure	 in	 the	 absence	 of	 provision	 therefor	 in
the	Rules	and	whenever	the	dictates	of	justice	require	its
invocation	.	.	.
[215]	 Having	 accepted	 that	 the	 court	 has	 the	 inherent
jurisdiction	to	regulate	its	own	procedure	and	bearing	in
mind	 the	 conundrum	 faced	 by	 our	 Courts	 in	 regard	 to
the	limits	of	the	application	of	such	power	to	regulate	its
own	 procedure,	 I	 turn	 now	 to	 deal	 with	 whether	 such
power	can	be	extended	 to	cover	 the	compulsory	 taking
of	a	blood	sample	from	an	unwilling	adult	.	.	.
[MOODLEY	 J	 quoted	 extensively	 from	 Seetal	 v
Pravitha	1983	 (3)	 SA	 827	 (D)	 and	 pointed	 out	 that	 in
that	 case	 DIDCOTT	 J	 concluded	 that	 the	 issue	 of
whether	 the	 court	 could	 compel	 a	 person	 to	 undergo
blood	 tests]	 [217]	 amounted	 to	 a	 showdown	 between
two	 ideas,	 namely	 the	 idea	 that	 the	 truth	 should	 be
discovered	whenever	possible	and	the	idea	that	personal
privacy	should	be	respected,	both	of	which,	so	he	[that
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is,	 DIDCOTT	 J]	 argued,	 could	 not	 be	 satisfactorily
reconciled	 but	 neither	were	 sacrosanct.	 It	 seems	 to	me
that	 in	 the	 final	 analysis	 the	 learned	 Judge,	 despite	 his
lucid	dissertation	on	the	subject,	did	not	make	any	final
pronouncement	on	the	issue	of	the	compulsory	taking	of
a	 blood	 sample	 from	 an	 unwilling	 adult.	 His
observations,	 it	 would	 seem	 were	 therefore	 obiter,
leaving	 it	 open,	 as	 it	 were,	 for	 such	 a	 decision	 to	 be
made	 after	 a	 consideration	 of	 all	 the	 relevant	 facts
including	the	search	for	the	truth	and	the	preservation	of
personal	privacy	and	any	 interests	 that	may	have	 to	be
protected.	In	fact,	in	the	case	before	him,	he	declined	to
exercise	the	power	on	the	grounds	that	it	was	not	in	the
interests	of	the	child	to	submit	the	child	to	a	blood	test.
In	my	view	 the	search	 for	 the	 truth	and	 respect	 for	 the
privacy	are	 ideals	which	 the	Court	should,	 insofar	as	 it
can,	always	strive	to	achieve	and	uphold.	I	do	not	think
that	it	should	lightly	sacrifice	the	one	for	another,	nor	do
I	think,	where	it	can	be	avoided,	should	a	Court	become
a	 party	 to	making	 that	 sacrifice.	 It	may	well	 lay	 itself
open	 to	 becoming	 a	 party	 to	 this	 should	 it	 become
embroiled	 in	 the	 procuring	 of	 evidence	 which	 would
otherwise	 have	 been	 the	 independent	 tasks	 of	 the
litigants.	 It	 is	 far	 more	 desirable	 that	 it	 should	 avoid
doing	 so	 particularly	 where	 another	 avenue	 presents
itself	 which	 could	 be	 used	 to	 satisfy	 the	 interests	 of
justice	 without	 making	 the	 aforementioned	 sacrifice.	 I
am	 of	 the	 respectful	 view	 that	 a	 salutary	 and	 perhaps
satisfactory	 compromise	 at	 attempting	 to	 reconcile	 the
ideals	 of	 searching	 for	 the	 truth	 and	 the	 protection	 of
personal	 privacy	 can	 be	 accommodated	 in	 the
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formulation	 of	 BOTHA	 J	 in	 the	Moulded	Components
case	 [Moulded	 Components	 and	 Roto-Moulding	 South
Africa	 (Pty)	 Ltd	 v	 Coucourakis	 and	 Another	 1979	 (2)
SA	457	(W)]	where	he	stated	that	the	Court	would	only
come	 to	 the	 assistance	 of	 an	 applicant	 outside	 the
provisions	of	the	Rules	when	the	Court	can	be	satisfied
that	 justice	 cannot	 properly	 be	 done	 unless	 relief	 is
granted	 to	 the	 applicant.	 The	 reference	 to	 the	 word
“Rules”	 in	my	 view,	 should	 also	 be	 extended	 to	 cover
any	 other	 legislative	 enactment	 which	 could	 assist	 the
applicant.	That	is	to	say,	where	the	Rules	or	a	legislative
enactment	 makes	 provision	 for	 achieving	 the	 desired
result	without	 sacrificing	 either	 of	 the	 abovementioned
ideals.
In	M	 v	 R	 the	 Court,	 as	 regards	 the	 Court’s	 power	 to
order	the	respondent	to	subject	herself,	against	her	will,
to	 the	 taking	of	 blood	 samples,	 remarked	 that	 this	was
an	area	of	conflicting	ideals	and	interest,	namely	on	the
one	hand	the	pursuit	of	 truth	and	on	the	other	hand	the
right	 to	 privacy	 of	 the	 party	 who	 does	 not	 want	 to
consent	 to	 the	 performing	 of	 blood	 tests.	 The	 Court,
however,	 came	 to	 the	 conclusion	 that	 it	was	within	 its
inherent	jurisdiction,	as	constituting	a	procedural	matter,
to	 order	 respondent	 to	 have	 the	 blood	 tests	 taken	 and
that	she	should	indeed	be	so	ordered.
I	 respectfully	disagree	 that	 the	 taking	of	blood	samples
from	 an	 individual	 can	 or	 for	 that	 matter	 should	 be
categorised	as	a	procedural	matter.	In	my	view	[218]	the
taking	 of	 a	 blood	 sample	 and	 the	 subsequent	 analysis
thereof	 involves	a	process	whereby	evidence	 is	created
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and	 cannot	 be	 equated	 to	 the	 situation	 where	 one	 is
ordered	 to	 disclose	 evidence	 or	 make	 available
documents	 already	 in	 existence	 .	 .	 .	 The	 taking	 of	 a
blood	sample	carries	with	it	the	corollary	of	committing
a	 violation	 of	 a	 person’s	 personal	 integrity	 and	 also
constitutes	 an	 assault,	 albeit	 to	 a	minor	 degree.	 All	 of
this	I	think	goes	beyond	a	simple	procedural	step	or	act,
and	enters,	in	my	view,	the	realms	of	substantive	law.
Both	the	decisions	in	Seetal	v	Pravitha	(supra)	and	in	M
v	 R	 (supra)	 were	 apparently	 argued	 before	 the
provisions	of	the	Children’s	Status	Act	82	of	1987	came
into	 operation	 on	 14	 October	 1987	 and	 before	 the
fundamental	rights	provisions	contained	in	Chapter	3	of
the	Constitution	[Constitution	of	 the	Republic	of	South
Africa	200	of	1993]	which	came	into	force	and	effect	on
27	 April	 1993.	 The	 weight	 to	 be	 attached	 to	 them
therefore	 must	 be	 assessed	 against	 the	 relevant
provisions	of	the	said	Act	and	the	Constitution	.	.	.
[MOODLEY	J	quoted	sections	1	and	2	of	the	Children’s
Status	Act	and	proceeded:]
It	seems	to	me	that	if	the	legislature	intended	to	compel
a	person	to	submit	to	a	blood	test	it	would,	particularly
in	the	light	of	the	decisions	in	Seetal	v	Pravitha	and	M	v
R	 (supra)	 in	 all	 probability	 have	 formulated	 that	 view
expressly	 in	 the	 said	Act.	However,	 it	 chose	 not	 to	 do
so,	 which	 by	 implication,	 I	 venture	 to	 suggest,	 means
that	 it	 did	 not	 approve	 of	 the	 idea	 of	 compelling	 an
unwilling	adult	to	do	so.	It	preferred	instead,	it	seems,	to
achieve	the	desired	result	by	creating	a	presumption	.	.	.
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[219]	 In	 the	 majority	 of	 the	 cases	 where	 the	 inherent
powers	 have	 been	 exercised	 the	 Courts	 have	 been	 at
pains	 to	 point	 out	 that	 the	 power	 should	 be	 used
sparingly.	Courts	are	not	there	to	legislate	or	to	provide
rights	 which	 might	 not	 otherwise	 exist.	 That	 is	 for
Parliament	 to	 do.	 It	 seems	 to	 me	 that	 the	 legislature,
through	the	expression	of	the	popular	will	of	the	people
was	 content	 to	 leave	 proof	 in	 the	 case	 of	 disputed
paternity	on	 the	basis	of	 the	presumptions	contained	 in
sections	 1	 and	 2	 of	 the	 Children’s	 Status	 Act.	 Some
support	for	the	view	I	take	of	the	matter	is	to	be	found	in
the	following	three	cases	mentioned	herebelow.
[MOODLEY	J	referred	to	E	v	E	and	Another	1940	TPD
333	in	which	GREENBERG	JP	concluded	that	the	court
does	not	have	the	power	to	order	a	person	to	submit	to	a
medical	examination	such	as	a	blood	test.	MOODLEY	J
also	quoted	from	Nell	v	Nell	1990	(3)	SA	889	(T)	and	S
v	L	[18]	in	which	it	was	held	that	an	order	that	a	person
submit	himself	or	herself	 to	blood	tests	 is	not	merely	a
procedural	matter.	He	continued:]
[220]	I	am	in	respectful	agreement	with	the	reasoning	in
E	v	E,	Nell	 v	Nell	and	S	 v	 L	 (supra)	 and	beg	 to	 differ
with	 the	views	 expressed	by	 the	Honourable	 Judges	 in
Seetal	 v	 Pravitha	 and	M	 v	 R	 insofar	 as	 they	 may	 be
inconsistent	 therewith.	 I	 conclude	 therefore	 that	 the
ordering	 of	 blood	 tests	 for	 the	 purpose	 of	 either
establishing	 or	 disproving	 paternity	would	 fall	 into	 the
realm	 of	 substantive	 law,	 and	 in	 respect	 of	 which	 the
Court	has	no	inherent	jurisdiction.
Having	come	to	the	conclusion	that	I	have	reached,	I	do
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“11.
(1)

(2)

13.

not	think	it	necessary	to	dwell	in	any	great	detail	on	the
constitutional	 considerations.	 Suffice	 it	 to	 say	 that	 Mr
Koen	 [for	 the	 respondent]	 relied	 on	 the	 fundamental
rights	 referred	 to	 in	 sections	 11	 and	 13	 of	 the
Constitution	which	provide	as	follows:

Freedom	and	security	of	the	person
Every	 person	 shall	 have	 the	 right	 to
freedom	 and	 security	 of	 the	 person,
which	 shall	 include	 the	 right	 not	 to	 be
detained	without	trial.
No	person	shall	be	subject	 to	 torture	of
any	 kind	 whether	 physical,	 mental	 or
emotional,	 nor	 shall	 any	 person	 be
subject	 to	 cruel,	 inhuman	 or	 degrading
treatment	or	punishment.

Privacy
Every	person	shall	have	the	right	to	his	or	her
personal	privacy,	which	shall	include	the	right
not	 to	 be	 subject	 to	 searches	 of	 his	 or	 her
person,	 home	 or	 property,	 the	 seizure	 of
private	possessions	or	 the	violation	of	private
communications.”

Mr	Hartzenberg	 [for	 the	 applicant]	 contended	 that	 the
taking	 of	 a	 blood	 sample	 was	 a	 relatively	 simple
procedure	 which	 could	 hardly	 be	 categorised	 as	 cruel,
inhuman	 or	 degrading	 treatment	 or	 punishment,	 and
whilst	 conceding	 that	 it	 was	 a	 minor	 intrusion	 on	 the
privacy	 of	 an	 individual	 he	 submitted	 that	 it	 was
justifiable	in	terms	of	section	33	of	the	Constitution	.	.	.
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I	 agree	 with	 Mr	 Hartzenberg’s	 submission	 that	 the
taking	 of	 a	 blood	 sample	 is	 a	 relatively	 painless
procedure	and	can	hardly	be	described	as	cruel,	inhuman
or	 degrading	 treatment	 or	 punishment	 to	 the	 person
submitting	 thereto.	 However,	 in	 regard	 to	 his	 second
submission	as	 regards	 the	minor	 [221]	 intrusion	on	 the
privacy	 of	 an	 individual,	 I	 should	 state	 that	 whilst	 I
agree	that	on	the	face	of	it	the	intrusion	might	appear	to
be	minor,	 the	 consequences	 of	 such	 intrusion	 could	 in
some	 instances	 be	 devastating,	 as	 for	 instance	 in	 the
situation	where	a	person	submitting	to	the	test	contracts
a	dreaded	disease	 .	 .	 .	Under	our	Constitution,	 in	 terms
of	the	limitation	provisions	of	section	33	thereof	the	test
is	 whether	 the	 infringement	 was	 reasonable	 and
justifiable	 in	 an	 open	 and	 democratic	 society.	 In	 the
present	context	what	is	reasonable	appears	to	have	been
voiced	 by	 Parliament	 in	 the	 form	 of	 the	 Children’s
Status	Act.	To	my	mind,	it	seems	that	one	has	to	adopt
the	least	intrusive	method	of	achieving	the	desired	result
and	 provision	 has	 been	 made	 for	 this	 by	 way	 of	 the
presumptions	in	the	said	Act.
In	 passing,	 I	 should	 mention	 that	 one	 of	 the	 aspects
which	I	raised	with	Mr	Hartzenberg	during	the	course	of
his	argument	was	the	applicant’s	omission	in	not	having
made	an	application	for	the	appointment	of	a	curator	ad
litem.	I	am	of	 the	view	that	 in	a	case	such	as	 this,	 it	 is
imperative	 that	 a	 court	 is	 furnished	 with	 independent
information	 from	 a	 curator	 so	 that	 amongst	 other
matters,	the	rights	of	the	minor	can	be	taken	cognisance
of	 and	 if	 needs	 be,	 protected.	 For	 instance,	 if	 in	 the
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instant	case	the	respondent	were	ordered	to	submit	to	a
blood	test	and	upon	analysing	the	results	of	the	sample,
it	 was	 found	 together	with	 other	 evidence	 that	 he	was
the	 father	 of	 the	 child,	 this	 could	 have	 serious
repercussions	for	him	[that	is,	for	the	child].	It	may	for
instance	entail	a	claim	by	the	respondent	for	his	rights	to
the	child.	Moreover	the	child	would	then	be	bastardised
[that	 is,	 turned	 into	 a	 child	 born	 of	 unmarried	 parents]
which	 might	 have	 adverse	 implications	 for	 him.
Furthermore	 he	 could	 lose	 certain	 rights	 that	 he	 may
have	been	entitled	to	succeed	on	intestacy	from	who,	up
to	now,	he	might	have	considered	to	be	his	 true	father.
There	 are	 therefore	 important	 pecuniary	 and	 social
implications,	 and	 it	 is	 only	 prudent	 in	 these
circumstances,	 as	 was	 done	 in	 the	 cases	 of	 M	 v	 R
(supra),	S	v	L	(supra)	and	alluded	to	in	Seetal	v	Pravitha
(supra),	that	a	curator	be	appointed.	The	child	might	be
quite	 content	 to	 live	 with	 the	 situation	 as	 it	 is	 at	 the
moment.	 As	 was	 conceded,	 by	 the	 applicant	 and	 her
counsel,	 at	 present	 he	 is	 unaware	 of	 the	 present
application.	We	know	that	a	sample	of	blood	was	taken
from	 the	 child	 for	 blood	 testing,	 but	 we	 do	 not	 know
under	 what	 pretext	 this	 was	 done.	 In	 the	 absence	 of
information	 about	 all	 these	 and	 other	 considerations
which	 could	 have	 been	 made	 available	 through	 a
curator,	the	Court	is	left	to	decide	a	matter	as	important
as	 this	 and	 one	 which	 has	 such	 far-reaching
consequences,	in	a	vacuum.	I	consider	this	shortcoming
in	the	applicant’s	case	as	so	serious	that	had	I	not	found
in	 the	 respondent’s	 favour	on	 the	aforementioned	 legal
issue,	 I	 may	 have	 been	 inclined	 to	 dismiss	 the
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1.

application	on	this	ground	alone.
In	 the	 result	 I	 have	 come	 to	 the	 conclusion	 that	 the
Court’s	 inherent	 jurisdiction	 to	 regulate	 its	 own
procedure	 does	 not	 extend	 to	 cover	 the	 compulsory
ordering	 of	 an	 individual	 to	 submit	 to	 a	 blood	 test
against	his	will.	I	accordingly	make	the	following	order:

The	application	is	dismissed	.	.	.

Note
This	was	 the	 first	 time	 that	 the	 constitutional	 right	 to	 privacy
was	raised	 in	 respect	of	blood	 tests	 in	paternity	disputes.	Here
the	 interim	 Constitution,	 that	 is,	 the	 Constitution	 of	 the
Republic	 of	 South	 Africa	 200	 of	 1993,	 was	 still	 in	 issue.	 In
1997	 the	 interim	 Constitution	 was	 replaced	 by	 the	 final
Constitution	(that	 is,	 the	Constitution	of	 the	Republic	of	South
Africa,	 1996).	 The	 privacy	 clause	 in	 the	 final	 Constitution
(section	 14)	 is	 similar	 to	 the	 one	 in	 the	 interim	 Constitution
(section	13).	In	addition,	section	12(2)	of	the	final	Constitution
provides	 that	 every	 person	 has	 the	 right	 to	 bodily	 and
psychological	 integrity,	which	 includes	 the	 right	 to	 security	 in
and	control	over	one’s	body.	Now	an	order	compelling	a	person
to	submit	to	blood	or	DNA	tests	in	a	paternity	suit	violates	not
only	 the	 constitutional	 right	 to	 privacy	 but	 also	 the	 right	 to
bodily	 integrity.	 However,	 sections	 28(1)(b)	 and	 28(2)	 of	 the
Constitution	 also	 come	 into	 play.	 Section	 28(1)(b)	 entitles	 the
child	to	parental	care,	while	section	28(2)	provides	that	the	best
interests	of	the	child	must	be	of	paramount	importance	in	every
matter	concerning	the	child.	Rendering	the	child’s	best	interests
paramount	 does	 not	 mean	 that	 all	 other	 constitutional	 rights
may	 simply	 be	 ignored	 or	 that	 limitations	 of	 the	 child’s	 best
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interests	are	impermissible	(Minister	of	Welfare	and	Population
Development	v	Fitzpatrick	2000	(7)	BCLR	713	(CC),	2000	(3)
SA	422	(CC);	LS	v	AT	2001	(2)	BCLR	152	(CC)	(also	reported
as	Sonderup	v	Tondelli	2001	(1)	SA	1171	(CC));	M	v	S	(Centre
for	 Child	 Law	Amicus	 Curiae)	 2007	 (12)	 BCLR	 1312	 (CC)
(also	 reported	 as	 S	 v	 M	 (Centre	 for	 Child	 Law	 as	 Amicus
Curiae)	 2008	 (3)	 SA	 232	 (CC),	 2007	 (2)	 SACR	 539	 (CC)).
Instead,	 the	 child’s	 best	 interests	 must	 be	 applied	 “in	 a
meaningful	way	without	unduly	obliterating	other	valuable	and
constitutionally-protected	 interests”	 (M	 v	 S	 (Centre	 for	 Child
Law	Amicus	Curiae)	par	[25];	see	also	YM	v	LB	[20]	par	[15]).
Thus	 the	 court	 must	 weigh	 up	 the	 competing	 interests	 of	 the
child	and	 the	adult	and	undertake	a	proportionality	assessment
to	determine	which	rights	should	prevail	in	each	particular	case.
See	also	YM	v	LB	and	the	note	on	S	v	L	[18].

Aantekening
Dit	was	die	eerste	keer	wat	die	grondwetlike	reg	op	privaatheid
in	 verband	 met	 bloedtoetse	 in	 vaderskapsgedinge	 ter	 sprake
gekom	 het.	 In	 hierdie	 saak	 het	 ons	 nog	 met	 die	 tussentydse
Grondwet,	 dit	 wil	 sê,	 die	 Grondwet	 van	 die	 Republiek	 van
Suid-Afrika	 200	 van	 1993	 te	 doen	 gehad.	 Die	 tussentydse
Grondwet	is	in	1997	vervang	deur	die	finale	Grondwet	(dit	wil
sê,	 Grondwet	 van	 die	 Republiek	 van	 Suid-Afrika,	 1996).	 Die
privaatheidsklousule	 in	 die	 finale	 Grondwet	 (artikel	 14)	 is
soortgelyk	 aan	 dié	 in	 die	 tussentydse	 Grondwet	 (artikel	 13).
Artikel	 12(2)	 van	die	 finale	Grondwet	 bepaal	 egter	 verder	 dat
elkeen	die	reg	op	liggaamlike	en	psigiese	integriteit	het,	wat	die
reg	op	sekerheid	van	en	beheer	oor	die	eie	liggaam	insluit.	Nou
skend	’n	bevel	wat	’n	persoon	verplig	om	bloed-	of	DNA-toetse
in	 vaderskapsgedinge	 te	 ondergaan	 nie	 net	 die	 persoon	 se
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grondwetlike	reg	op	privaatheid	nie,	maar	ook	sy	of	haar	reg	op
liggaamlike	 integriteit.	 Artikel	 28(1)(b)	 en	 28(2)	 van	 die
Grondwet	 kom	 egter	 ook	 ter	 sprake.	 Artikel	 28(1)(b)	 verleen
aan	die	kind	’n	reg	op	ouerlike	sorg,	terwyl	artikel	28(2)	bepaal
dat	die	kind	se	beste	belange	deurslaggewend	moet	wees	in	alle
aangeleenthede	 rakende	die	kind.	Die	bepaling	dat	die	kind	se
beste	 belange	 deurslaggewend	 is,	 beteken	 nie	 dat	 alle	 ander
grondwetlike	regte	bloot	geïgnoreer	mag	word	of	dat	daar	geen
beperkings	op	die	kind	se	beste	belange	geplaas	mag	word	nie
(Minister	of	Welfare	and	Population	Development	v	Fitzpatrick
2000	 (7)	 BCLR	 713	 (KH),	 2000	 (3)	 SA	 422	 (KH);	 LS	 v	 AT
2001	 (2)	 BCLR	 152	 (KH)	 (ook	 gerapporteer	 as	 Sonderup	 v
Tondelli	2001	(1)	SA	1171	(KH);	M	v	S	(Centre	for	Child	Law
Amicus	Curiae)	2007	(12)	BCLR	1312	(KH)	(ook	gerapporteer
as	S	v	M	(Centre	for	Child	Law	as	Amicus	Curiae)	2008	(3)	SA
232	(KH),	2007	(2)	SASV	539	(KH)).	Wat	moet	gebeur,	is	dat
die	kind	se	beste	belange	op	’n	betekenisvolle	manier	toegepas
moet	 word	 “without	 unduly	 obliterating	 other	 valuable	 and
constitutionally-protected	 interests”	 (M	 v	 S	 (Centre	 for	 Child
Law	Amicus	Curiae)	par	[25];	sien	ook	YM	v	LB	[20]	par	[15]).
Die	hof	moet	dus	die	kompeterende	belange	van	die	kind	en	die
volwassene	 opweeg	 en	 ’n	 proporsionaliteitsoordeel	 vel	 ten
einde	 te	 bepaal	 welke	 regte	 in	 elke	 bepaalde	 geval	 voorrang
moet	geniet.
Sien	ook	YM	v	LB	en	die	aantekening	by	S	v	L	[18].

[20]	YM	V	LB

2010	(6)	SA	338	(SCA)
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The	use	of	scientific	tests	where	paternity	is	disputed
The	 appellant	 (M)	 and	 respondent	 (B)	 lived	 together	 in	 a	 life
partnership	 until	 seven	 months	 before	M	 gave	 birth	 to	 Y.	M
discovered	 that	 she	was	pregnant	 a	 few	days	 after	 the	parties’
relationship	had	 ended.	Soon	after	 the	 end	of	 the	 relationship,
M	became	involved	with	a	former	boyfriend	(Mr	M),	whom	she
married	some	four	months	later.	Around	the	time	of	Y’s	birth,
B’s	 attorneys	 informed	 M	 that	 B	 denied	 paternity	 but	 was
willing	 to	 pay	 the	 expenses	 relating	 to	Y’s	 birth	 if	DNA	 tests
showed	 that	 he	was	Y’s	 biological	 father.	M	was	 shocked	 by
B’s	 sudden	 denial	 of	 paternity	 but,	 after	 taking	 legal	 advice,
decided	to	accept	the	denial	because	her	husband	was	willing	to
assume	 paternity	 of	 Y.	 M’s	 attorneys	 informed	 B	 that	 their
instructions	were	that	he	was	indeed	not	Y’s	father	and	that	he
had	 no	 parental	 responsibilities	 and	 rights	 in	 respect	 of	 Y.	 B
thereupon	changed	tack	and	asked	M	to	consent	to	DNA	tests	as
he	 was	 certain	 that	 he	 was	 Y’s	 father.	 When	 M	 refused	 to
consent	to	the	tests,	B	sought	an	order	compelling	M	to	submit
herself	and	Y	to	DNA	tests.	M	opposed	the	application	on	the
ground	 that	 the	 tests	 were	 unnecessary	 because,	 with	 the
exception	of	the	letter	written	by	her	attorneys,	she	had	always
maintained	 that	B	was	Y’s	 father	 and	B	 had	 admitted	 that	 he
had	had	sexual	intercourse	with	her	at	the	time	when	conception
could	have	taken	place.	B	had	also	stated	that	he	was	convinced
that	 he	 was	 Y’s	 father.	 M	 argued	 that	 these	 admissions	 and
statements	by	B	 rendered	 the	 tests	 an	unnecessary	 invasion	of
her	 rights	 to	 privacy	 and	 dignity	 and	 also	 rendered	 them
contrary	 to	 the	 best	 interests	 of	 the	 child.	 The	 High	 Court
rejected	 her	 arguments	 and	 made	 an	 order	 compelling	 her	 to
submit	 herself	 and	Y	 to	DNA	 tests.	M	 sought	 leave	 to	 appeal
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against	the	order	but	the	High	Court	dismissed	her	application.
However,	 the	 Supreme	Court	 of	Appeal	 subsequently	 granted
leave	to	appeal	and	eventually	unanimously	upheld	the	appeal.

Die	gebruik	van	wetenskaplike	toetse	waar	vaderskap
betwis	word

Die	appellant	(M)	en	respondent	(B)	het	in	’n	lewensverhouding
saamgewoon	tot	sewe	maande	voor	M	aan	Y	geboorte	geskenk
het.	M	 het	 ’n	 paar	 dae	 nadat	 die	 partye	 se	 verhouding	 tot	 ’n
einde	gekom	het,	uitgevind	dat	sy	swanger	is.	Kort	na	die	einde
van	 die	 verhouding	 het	 M	 betrokke	 geraak	 by	 een	 van	 haar
voormalige	kêrels	 (mnr	M),	met	wie	sy	ongeveer	vier	maande
later	 getroud	 is.	 Rondom	 die	 tyd	 wat	 Y	 gebore	 is,	 het	 B	 se
prokureurs	M	meegedeel	 dat	B	vaderskap	ontken	maar	dat	 hy
bereid	was	om	die	uitgawes	met	betrekking	tot	Y	se	geboorte	te
betaal	 indien	 DNA-toetse	 sou	 aantoon	 dat	 hy	 wel	 Y	 se
biologiese	 vader	 is.	 M	 was	 geskok	 deur	 B	 se	 skielike
ontkenning	 van	 vaderskap	 maar	 het	 na	 aanleiding	 van
regsadvies	 wat	 sy	 ingewin	 het,	 besluit	 om	 die	 ontkenning	 te
aanvaar	aangesien	haar	man	bereid	was	om	vaderskap	van	Y	te
aanvaar.	 M	 se	 prokureurs	 het	 B	 meegedeel	 dat	 dit	 hulle
instruksies	was	dat	hy	inderdaad	nie	Y	se	vader	is	nie	en	dat	hy
geen	ouerlike	verantwoordelikhede	en	 regte	 ten	opsigte	van	Y
het	nie.	B	het	 toe	van	deuntjie	verander	en	M	gevra	om	toe	 te
stem	tot	DNA-toetse	aangesien	hy	seker	was	dat	hy	Y	se	vader
is.	Toe	M	weier	om	haar	toestemming	tot	die	toetse	te	verleen,
het	B	die	hof	genader	om	’n	bevel	wat	M	verplig	om	haar	en	Y
aan	DNA-toetse	 te	 onderwerp.	M	het	 die	 aansoek	 teengestaan
op	grond	daarvan	dat	die	toetse	onnodig	was	aangesien	sy,	met
die	uitsondering	van	die	brief	wat	haar	prokureurs	geskryf	het,
altyd	aangevoer	het	dat	B	Y	se	vader	is,	en	dat	B	erken	het	dat
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hy	geslagsgemeenskap	met	haar	gehad	het	op	die	stadium	toe	Y
verwek	kon	geword	het.	B	het	ook	aangedui	dat	hy	oortuig	was
dat	hy	Y	se	vader	is.	M	het	aangevoer	dat	hierdie	erkennings	en
stellings	deur	B	beteken	dat	die	 toetse	’n	onnodige	 inbreuk	op
haar	reg	op	privaatheid	en	menswaardigheid	was	en	ook	nie	in
die	 beste	 belang	 van	 die	 kind	was	 nie.	Die	Hoë	Hof	 het	 haar
argumente	 verwerp	 en	 ’n	 bevel	 gemaak	 wat	 haar	 dwing	 om
haarself	 en	 Y	 aan	 DNA-toetse	 te	 onderwerp.	 M	 het	 aansoek
gedoen	om	verlof	 om	 te	 appelleer	maar	 die	Hoë	Hof	 het	 haar
aansoek	van	die	hand	gewys.	Die	Hoogste	Hof	van	Appèl	het
daarna	 verlof	 om	 te	 appelleer	 aan	M	 toegestaan	 en	 op	 die	 ou
einde	ook	eenparig	die	appèl	gehandhaaf.
	

LEWIS	 JA:	 [5]*	 .	 .	 .	 [M]	 was	 certain	 that	 B	 was	 the
father	and	alleged	that	it	was	not	actually	ever	in	issue,
save	 for	 one	 occasion	 when	 he	 denied	 paternity	 when
speaking	 to	 her	 over	 the	 phone	 one	 night	 –	 apparently
under	 the	 influence	 of	 alcohol.	 But	 he	 retracted	 the
denial	 –	 which	 he	 could	 not	 even	 remember	 –	 the
following	morning.
[6]	Although	B	also	denied	his	paternity	in	a	letter	sent
by	 his	 attorney	 to	 M	 later,	 after	 the	 child’s	 birth,	 his
conduct	 and	 other	 correspondence	 with	 her	 show
unequivocally	that	he	believed	that	he	was	the	father.	A
telling	 factor	 is	 that	 he	 paid	 R1	 000	 into	 M’s	 bank
account	 in	each	of	April,	May	and	July	2007,	which	 is
consistent	with	 his	 belief	 that	 he	was	 the	 father	 of	 the
unborn	child.	Most	importantly,	in	his	founding	affidavit
B	 stated	 that	 he	 believed	 that	 he	 was	 Y’s	 father	 and
wished	to	develop	a	relationship	with	her.	.	.	.
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[11]	 .	 .	 .	 [T]he	 minor	 disputes	 of	 fact	 .	 .	 .	 were
essentially	 as	 to	 dates	 and	 exchanges	 between	 the
parties.	 In	 fact,	 B	 did	 not	 ever	 deny	 paternity	 in	 his
affidavits:	he	simply	sought	scientific	certainty.	And	the
High	 Court’s	 finding	 that	 M	 may	 have	 been	 intimate
with	her	husband,	Mr	M,	at	the	time	of	Y’s	conception
is	unwarranted,	given	that	the	only	evidence	for	this	was
B’s	statement	in	his	replying	affidavit	that	he	had	heard
from	a	friend	that	M	had	commenced	a	relationship	with
Mr	M	at	the	time	when	conception	had	occurred.
[12]	 Paternity	 was	 thus	 not	 actually	 in	 dispute.	 And
accordingly	 the	High	Court	should	not	have	ordered	M
and	her	daughter	to	undergo	DNA	testing.	Indeed,	there
was	 no	 reason	 to	 order	 M	 herself	 to	 be	 tested:	 her
maternity	could	not	have	been	in	doubt!
[13]	That	brings	me	to	the	principles	on	which	the	High
Court	made	its	order.	First,	.	.	.	the	issue	of	paternity	in
this	case	was	determinable	on	a	balance	of	probabilities.
What	 B	 asked	 for	was	 scientific	 proof	 –	 something	 to
which	 he	 was	 not	 entitled.	 No	 doubt	 there	 are	 cases
where	there	is	genuine	uncertainty	as	to	paternity	and	a
DNA	test	should	be	ordered	for	the	child	in	question.	It
is	 within	 the	 inherent	 power	 of	 a	 court,	 as	 the	 upper
guardian	of	children,	to	order	scientific	tests	if	this	is	in
the	best	interests	of	a	child	.	.	.4	And	indeed	s	37	of	the
Children’s	Act	 anticipates	 the	 use	 of	 scientific	 tests	 to
determine	paternity.	 It	provides	 that,	where	paternity	 is
in	 issue	 in	 legal	 proceedings	 and	 a	 party	 refuses	 to
submit	 to	“scientific	 tests”,	 the	court	must	warn	him	or
her	of	the	“effect	which	such	refusal	might	have	on	 the
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credibility	of	 the	party.	But	 this	 is	not	 a	 case	 in	which
that	inherent	power	need	have	been	invoked,	given	that
paternity	was	not	disputed.
[14]	Second,	 the	High	Court	 concluded	 that	 “truth	 is	 a
primary	value	in	the	administration	of	justice	and	should
be	pursued,	if	not	for	its	own	sake,	then	at	least	because
it	 invariably	 is	 the	best	means	of	doing	 justice	 in	most
controversies”.	And:	“Where	we	come	from	and	who	we
are,	 for	most	 people,	 are	questions	within	 the	 realm	of
the	sacred.”	The	judge	continued:	“[T]o	exclude	reliable
scientific	evidence	because	it	involves	a	relatively	minor
infringement	 of	 privacy	more	often	 than	not	will	 harm
the	 legitimacy	 of	 the	 administration	 of	 justice.”5	 He
concluded:6

“In	short,	I	agree	with	those	judges	and	commentators
who	 contend	 that	 as	 a	 general	 rule	 the	more	 correct
approach	is	that	the	discovery	of	truth	should	prevail
over	 the	 idea	 that	 the	 rights	 of	 privacy	 and	 bodily
integrity	 should	 be	 respected	 .	 .	 .	 I	 also	 take	 the
position	 .	 .	 .	 that	 it	 will	 most	 often	 be	 in	 the	 best
interests	 of	 a	 child	 to	 have	 any	 doubts	 about	 true
paternity	 resolved	 and	put	 beyond	doubt	 by	 the	best
available	evidence.”

[15]	It	is	in	my	view	clear	that	the	rights	to	privacy	and
bodily	 integrity	 may	 be	 infringed	 (by	 a	 procedure
ordered	 by	 a	 court	 in	 the	 exercise	 of	 its	 inherent
jurisdiction)	if	it	 is	in	the	best	interests	of	a	child	to	do
so.	 These	 rights,	 like	 others	 enshrined	 in	 the
Constitution,	may	be	limited	where	it	is	reasonable	and
justifiable,	 applying	 the	 criteria	 in	 s	 36(1)	 of	 the
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Constitution.	As	I	have	said	in	this	case	it	is	not,	but	in
others	 it	 might	 well	 be,	 justifiable	 to	 order	 blood	 or
DNA	tests.
[16]	 However,	 whether	 the	 discovery	 of	 truth	 should
prevail	 over	 such	 rights	 is	 a	matter	 that	 should	 not	 be
generalised.	 As	 DIDCOTT	 J	 said	 in	 Seetal	 7	 it	 is	 not
necessarily	 always	 in	 an	 individual’s	 interest	 to	 know
the	truth.	In	each	case	the	court,	faced	with	a	request	for
an	order	 for	 a	blood	 test	or	 a	DNA	 test,	must	 consider
the	 particular	 position	 of	 the	 child	 and	 make	 the
determination	 for	 that	 child	 only.	 The	 role	 of	 a	 court,
and	its	duty,	is	to	determine	disputes	in	civil	matters	on
a	balance	of	probabilities.	It	is	not	a	court’s	function	to
ascertain	scientific	proof	of	the	truth.
[17]	The	appeal	is	upheld	with	costs	.	.	.
HARMS	 DP,	 PONNAN	 JA	 and	 EBRAHIM	 and
PILLAY	AJJA	concurred.

Note
As	indicated	in	the	note	on	S	v	L	[18],	the	decision	in	YM	v	LB
resolved	 the	 dispute	 as	 to	whether	 the	High	Court’s	 power	 as
upper	guardian	of	all	minors	enables	it	to	order	a	scientific	test
on	a	minor’s	blood	or	DNA	in	a	paternity	dispute.	The	Supreme
Court	of	Appeal,	quite	correctly,	held	that	the	court	may	order
such	 test	 but	 that	 it	 may	 do	 so	 only	 if	 the	 test	 is	 in	 the	 best
interests	 of	 the	 child.	 However,	 because	 conflicting	 decisions
have	been	delivered	in	the	past	on	when	a	blood	or	DNA	test	is
in	the	best	interests	of	the	child	(see	S	v	L),	the	Supreme	Court
of	Appeal	has	been	criticised	for	not	giving	adequate	guidance
on	 the	 circumstances	 in	 which	 a	 test	 would	 be	 in	 the	 best
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interests	of	the	child	(Bonthuys	2011	SALJ	433–434).	The	only
guidance	appears	 in	an	obiter	dictum	 in	which	 the	court	states
that	it	is	not	always	in	an	individual’s	interests	to	know	the	truth
and	that,	 in	each	case,	 the	court	must	consider	whether	 it	 is	 in
the	interests	of	the	child	to	know	the	truth	about	the	identity	of
his	 or	 her	 father	 (par	 [16]).	 This	 statement	 has,	 in	 turn,	 been
criticised	on	the	ground	that	it	violates	the	child’s	right	to	know
his	or	her	genetic	parents	(Bonthuys	2011	SALJ	432).	However,
it	is	submitted	that	the	statement	is	in	keeping	with	the	view	of
the	Constitutional	Court	 that	a	child-centred	approach	must	be
applied	in	all	matters	involving	children	and	that	the	court	must
undertake	 “a	 close	 and	 individualised	 examination	 of	 the
precise	real-life	situation	of	the	particular	child	involved”	(M	v
S	2007	(12)	BCLR	1312	(CC)	(also	reported	as	S	v	M	(Centre
for	Child	Law	as	Amicus	Curiae)	2008	(3)	SA	232	(CC),	2007
(2)	SACR	539	(CC))	par	[24]).	Thus	the	court	must	attach	such
weight	 to	 each	 of	 the	 relevant	 factors	 (including	 the	 child’s
interest	in	knowing	the	identity	of	his	or	her	father)	as	it	sees	fit,
and	 must	 ultimately	 reach	 a	 conclusion	 based	 on	 a	 value
judgement	 on	what	 is	 in	 the	 best	 interests	 of	 the	 child	 in	 the
particular	case	(see	for	example	K	v	M	[2007]	4	All	SA	883	(E);
P	v	P	 [2007]	3	All	SA	9	(SCA),	2007	(5)	SA	94	(SCA)).	See
also	Buthelezi	2011	Obiter	480.
As	 regards	 the	 court’s	 statement	 that	 there	 was	 no	 reason	 to
order	M	to	be	tested	because	her	maternity	could	not	have	been
in	doubt	(par	[12]),	it	should	be	borne	in	mind	that	the	blood	or
DNA	 of	 all	 three	 parties	 (that	 is,	 the	 alleged	 father,	 alleged
mother	and	 the	child)	 is	no	 longer	needed	 in	order	 to	obtain	a
result	 in	 a	 paternity	 test.	Due	 to	 improvements	 in	 the	 field	 of
scientific	testing,	paternity	can	now	be	established	by	using	so-

"******	DEMO	-	www.ebook-converter.com*******"



called	 “motherless”	 tests	 which	 require	 only	 the	 DNA	 of	 the
child	 and	 the	 alleged	 father	 (see	 for	 example	Lupton	 in	Clark
(ed.)	Family	 Law	 Service	 pars	 J72,	 J73,	 J75;	 Hou,	 Tang,	 Liu
and	 Hou	 2008	Forensic	 Science	 International	 649;	 Bonthuys
2011	SALJ	 433).	 Lewis	 JA	 presumably	 had	 these	 motherless
tests	in	mind	when	she	stated	that	there	was	no	reason	to	order
M	 to	 be	 tested	 because	 her	maternity	 could	 not	 have	 been	 in
doubt.
On	the	conflicting	constitutional	rights	that	come	into	play	in	an
application	for	an	order	compelling	a	person	to	submit	himself
or	 herself	 or	 his	 or	 her	 child	 to	 blood	 or	 DNA	 tests	 in	 a
paternity	dispute,	see	the	note	on	D	v	K	[19].	On	section	37	of
the	Children’s	Act,	see	the	note	on	S	v	L	[18].

Aantekening
Soos	daar	in	die	aantekening	by	S	v	L	[18]	aangedui	is,	het	die
beslissing	 in	 YM	 v	 LB	 die	 vraagstuk	 of	 die	 Hoë	 Hof	 se
bevoegdheid	as	oppervoog	van	alle	minderjariges	hom	in	staat
stel	 om	 te	 gelas	 dat	 wetenskapilke	 toetse	 in	 ’n
vaderskapsdispuut	op	’n	kind	se	bloed	of	DNA	uitgevoer	moet
word,	opgelos.	Die	Hoogste	Hof	van	Appèl	het	heeltemal	tereg
beslis	dat	die	hof	wel	sodanige	toetse	mag	beveel	maar	dat	so	’n
bevel	 net	 uitgereik	mag	word	 indien	 die	 toetse	 in	 die	 kind	 se
beste	 belange	 is.	 Aangesien	 daar	 in	 die	 verlede	 botsende
uitsprake	gelewer	is	oor	wanneer	’n	bloed-	of	DNA-toets	in	die
kind	 se	 beste	 belange	 is	 (sien	S	 v	L),	 is	 die	Hoogste	Hof	 van
Appèl	 egter	 gekritiseer	 omdat	 hy	 nie	 voldoende	 leiding	 gegee
het	oor	wanneer	’n	toets	in	die	beste	belange	van	die	kind	is	nie
(Bonthuys	2011	SALJ	433–434).	Die	enigste	leiding	verskyn	in
’n	obiter	dictum	waarin	die	hof	verklaar	dat	dit	nie	altyd	 in	 ’n
individu	se	beste	belange	is	om	die	waarheid	te	weet	nie	en	dat
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die	 hof	 in	 elke	 geval	 moet	 oorweeg	 of	 dit	 wel	 in	 die	 beste
belange	van	die	kind	 is	om	die	waarheid	oor	die	 identiteit	van
sy	 of	 haar	 vader	 te	 weet	 (par	 [16]).	 Hierdie	 stelling	 is	 weer
gekritiseer	omdat	dit	die	kind	se	reg	om	te	weet	wie	sy	of	haar
genetiese	 ouers	 is,	 skend	 (Bonthuys	 2011	 SALJ	 432).	 Myns
insiens	 is	 hierdie	 stelling	 egter	 in	 ooreenstemming	 met	 die
siening	van	die	Konstitusionele	Hof	 dat	 ’n	 benadering	wat	 op
die	kind	fokus	 toegepas	moet	word	 in	alle	aangeleenthede	wat
op	 kinders	 betrekking	 het	 en	 dat	 die	 hof	 “a	 close	 and
individualised	 examination	 of	 the	 precise	 real-life	 situation	 of
the	particular	child	involved”	moet	onderneem	(M	v	S	2007	(12)
BCLR	1312	(KH)	(ook	gerapporteer	as	S	v	M	(Centre	for	Child
Law	as	Amicus	Curiae)	2008	(3)	SA	232	(KH),	2007	(2)	SASV
539	(KH))	par	[24]).	Die	hof	moet	gevolglik	sodanige	gewig	as
wat	dit	goedvind	aan	elke	relevante	faktor	heg	(insluitende	die
kind	se	belang	om	te	weet	wie	sy	of	haar	vader	is),	en	moet	op
die	ou	einde	’n	gevolgtrekking	maak	wat	op	’n	waarde-oordeel
berus	oor	wat	 in	die	besondere	geval	 in	die	beste	belange	van
die	kind	is	(sien	byvoorbeeld	K	v	M	[2007]	4	All	SA	883	(O);	P
v	P	 [2007]	3	All	SA	9	 (HHA),	2007	 (5)	SA	94	 (HHA)).	Sien
ook	Buthelezi	2011	Obiter	480.
Met	betrekking	tot	die	hof	se	stelling	dat	daar	geen	rede	was	om
te	 beveel	 dat	 M	 getoets	 moet	 word	 nie	 aangesien	 haar
moederskap	nie	bevraagteken	kon	word	nie	(par	[12]),	moet	in
gedagte	 gehou	word	 dat	 die	 bloed	 of	DNA	van	 al	 drie	 partye
(dit	wil	sê,	die	beweerde	vader,	beweerde	moeder	en	die	kind)
nie	meer	nodig	 is	 ten	einde	 ’n	uitslag	 in	 ’n	vaderskapstoets	 te
verkry	nie.	Weens	verbeteringe	in	die	wetenskaplike	toetse	kan
vaderskap	 nou	 bepaal	 word	 deur	 sogenaamde	 “moederlose”
toetse	 te	 doen	 waarvoor	 net	 die	 DNA	 van	 die	 kind	 en	 die
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beweerde	 vader	 nodig	 is	 (sien	 byvoorbeeld	 Lupton	 in	 Clark
(red.)	Family	Law	Service	pars	J72,	J73,	J75;	Hou,	Tang,	Liu	en
Hou	2008	Forensic	Science	International	 649;	Bonthuys	2011
SALJ	433).	Lewis	JA	het	vermoedelik	hierdie	moederlose	toetse
in	gedagte	gehad	 toe	 sy	die	 stelling	gemaak	het	dat	daar	geen
rede	was	om	te	beveel	dat	M	getoets	moet	word	nie	aangesien
haar	moederskap	nie	bevraagteken	kon	word	nie.
In	verband	met	die	botsende	grondwetlike	regte	wat	ter	sprake
kom	by	’n	aansoek	om	’n	bevel	wat	’n	persoon	gelas	om	hom-
of	haarself	 of	 sy	of	haar	kind	 aan	bloed-	of	DNA-toetse	 in	 ’n
vaderskapsgeding	te	onderwerp,	sien	die	aantekening	by	D	v	K
[19].	In	verband	met	artikel	37	van	die	Children’s	Act,	sien	die
aantekening	by	S	v	L	[18].

	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.	Some	footnotes	have	been	omitted	from	the	extract.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.	Sommige	voetnotas	is	weggelaat	uit	die	uittreksel.
[LB	v	YD	2009	(5)	SA	463	(GNP),	paragraph	22.
Paragraph	21.
Paragraph	23.
[Seetal	v	Pravitha	1983	(3)	SA	827	(D)]	.	.	.	at	864G-865C.

Adoption Aanneming

[21]	FRASER	V	CHILDREN’S	COURT,	PRETORIA
NORTH

1997	(2)	SA	261	(CC)

The	rights	of	an	unmarried	father	with	regard	to	the	child’s
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adoption
The	second	respondent	fell	pregnant	while	she	and	the	applicant
were	living	together.	While	still	pregnant	she	decided	to	put	her
unborn	child	up	for	adoption.	The	applicant	disagreed	with	this
decision	 and	 launched	 a	 series	 of	 unsuccessful	 applications	 to
stop	the	proposed	adoption	and	to	have	the	child	handed	to	him.
In	 the	 adoption	 proceedings	 before	 the	 Children’s	 Court	 the
applicant	again	contested	the	proposed	adoption	and,	inter	alia,
submitted	 that	 the	 matter	 should	 be	 referred	 to	 the
Constitutional	 Court.	 He	 also	 filed	 a	 counter-application	 for
adoption	and	sought	to	have	his	claim	decided	by	oral	evidence.
The	 Children’s	 Court	 rejected	 his	 application	without	 hearing
evidence.	 The	 applicant	 then	 applied	 for	 review	 of	 the
Children’s	 Court	 decision	 by	 the	 High	 Court.	 On	 review,	 the
adoption	order	was	set	aside	and	the	matter	was	referred	to	the
Constitutional	Court.	The	Constitutional	Court	held	that	section
18(4)(d)	 of	 the	 now-repealed	 Child	 Care	 Act	 74	 of	 1983,	 in
terms	of	which	only	 the	consent	of	 the	mother	of	a	child	who
was	 born	 of	 unmarried	 parents	 was	 required	 for	 the	 child’s
adoption,	 was	 unconstitutional.	 Parliament	 was	 required	 to
correct	the	defect	in	the	provision	within	two	years.

Die	regte	van	’n	ongetroude	vader	met	betrekking	tot	die
aanneming	van	die	kind

Die	 tweede	 respondent	 het	 swanger	 geraak	 terwyl	 sy	 en	 die
applikant	 saamgewoon	 het.	 Terwyl	 sy	 swanger	 was,	 het	 sy
besluit	om	die	kind	te	laat	aanneem.	Die	applikant	het	nie	met
hierdie	 besluit	 saamgestem	 nie	 en	 het	 ’n	 reeks	 onsuksesvolle
aansoeke	gedoen	 ten	einde	die	voorgenome	aanneming	stop	 te
sit	 en	 om	 die	 kind	 in	 sy	 sorg	 te	 plaas.	 In	 die	 daaropvolgende
aannemingsproses	 voor	 die	 Kinderhof	 het	 die	 applikant	 weer
"******	DEMO	-	www.ebook-converter.com*******"



eens	 die	 voorgenome	 aanneming	 aangeveg	 en	 onder	 andere
aangevoer	 dat	 die	 aangeleentheid	 na	 die	 Konstitusionele	 Hof
verwys	 moet	 word.	 Hy	 het	 ook	 in	 ’n	 teenaansoek	 om
aanneming	 aansoek	 gedoen	 en	 versoek	 dat	 mondelinge
getuienis	 aangehoor	 word	 ten	 einde	 sy	 aansoek	 te	 beslis.	 Sy
aansoek	 is	 deur	 die	 Kinderhof	 verwerp	 sonder	 dat	 getuienis
aangehoor	is	waarop	hy	aansoek	gedoen	het	dat	die	Kinderhof
se	 beslissing	 deur	 die	 die	 Hoë	 Hof	 hersien	 word.	 Die
aannemingsbevel	 is	 op	 hersiening	 tersyde	 gestel	 en	 die
aangeleentheid	 is	 na	 die	 Konstitusionele	 Hof	 verwys.	 Die
Konstitusionele	Hof	het	bevind	dat	artikel	18(4)(d)	van	die	Wet
op	Kindersorg	74	van	1983	(wat	intussen	herroep	is)	ingevolge
waarvan	net	die	 toestemming	van	die	moeder	van	 ’n	kind	wat
uit	ongetroude	ouers	gebore	 is	vir	die	aanneming	van	die	kind
nodig	 is,	 ongrondwetlik	 is	 en	 die	 parlement	 is	 beveel	 om	 die
tekortkoming	binne	twee	jaar	reg	te	stel.

MAHOMED	DP:	The	constitutionality	of	s	18(4)(d)
[The	subsection	read	as	follows:
“A	children’s	court	to	which	application	for	an	order
of	adoption	is	made	.	.	.	shall	not	grant	the	application
unless	it	is	satisfied	.	.	.
(d)	 that	 consent	 to	 the	 adoption	 has	 been	 given	 by
both	 parents	 of	 the	 child,	 or,	 if	 the	 child	 is
illegitimate,	by	the	mother	of	the	child,	whether	or	not
such	 mother	 is	 a	 minor	 or	 married	 woman	 and
whether	or	not	she	is	assisted	by	her	parent,	guardian
or	husband,	as	the	case	may	be”.]

[18]*	The	relevant	parts	of	s	18(4)(d)	of	 the	Act	which
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are	attacked	on	behalf	of	the	applicant	are	all	the	words
after	the	word	“child”	where	it	occurs	for	the	first	 time
in	the	section.	If	this	attack	is	successful	its	effect	would
(subject	 to	 the	 provisions	 of	 s	 19	 of	 the	 Act)	 be	 to
preclude	 a	 children’s	 court	 from	 making	 an	 adoption
order	in	any	case	unless	it	is	satisfied	that	consent	to	the
adoption	has	been	given	by	both	parents	of	the	child	and
it	 would	 not	 matter	 whether	 or	 not	 the	 parents	 of	 the
child	to	be	adopted	are	married	to	each	other	or	whether
the	child	is	“legitimate”	or	“illegitimate”.
[19]	The	main	attack	on	s	18(4)(d)	of	 the	Act	made	on
behalf	of	the	applicant	was	that,	in	its	existing	form,	it	is
inconsistent	 with	 s	 8	 of	 the	 Constitution	 because	 it
violates	 the	 right	 to	equality	 in	 terms	of	 s	8(1)	and	 the
right	 of	 every	 person	 not	 to	 be	 unfairly	 discriminated
against	 in	 terms	 of	 s	 8(2)	 of	 the	 Constitution	 [that	 is,
Constitution	 of	 the	 Republic	 of	 South	 Africa	 200	 of
1993].
[20]	 There	 can	 be	 no	 doubt	 that	 the	 guarantee	 of
equality	 lies	 at	 the	 very	 heart	 of	 the	 Constitution.	 It
permeates	 and	 defines	 the	 very	 ethos	 upon	 which	 the
Constitution	is	premised.11	In	the	very	first	paragraph	of
the	preamble	 it	 is	declared	 that	 there	 is	 a	“.	 .	 .	need	 to
create	 a	 new	 order	 .	 .	 .	 in	 which	 there	 is	 equality
between	men	and	women	and	people	of	all	races	so	that
all	 citizens	 shall	 be	 able	 to	 enjoy	 and	 exercise	 their
fundamental	 rights	 and	 freedoms”.	 Section	 8(1)
guarantees	 to	 every	 person	 the	 right	 to	 equality	 before
the	law	and	to	equal	protection	of	the	law.	Section	8(2)
protects	every	person	from	unfair	discrimination	on	the
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grounds	 of	 race,	 gender,	 sex,	 ethnic	 or	 social	 origin,
colour,	 sexual	 orientation,	 age,	 disability,	 religion,
conscience,	belief,	culture	or	 language.	These	specified
grounds	 are	 stated	 to	 be	 without	 derogation	 from	 the
generality	 of	 the	 provision.	 Section	 8(3)(a)	 makes	 it
clear	 that	 nothing	 in	 s	 8(1)	 or	 (2)	 precludes	 measures
designed	 to	 achieve	 the	 adequate	 protection	 or
advancement	 of	 persons	 or	 groups	 or	 categories	 of
persons	disadvantaged	by	unfair	discrimination,	in	order
to	enable	their	full	and	equal	enjoyment	of	all	rights	and
freedoms.	Consistent	with	 this	 repeated	commitment	 to
equality	are	the	conditions	upon	which	there	can	be	any
justifiable	limitation	of	fundamental	rights	in	terms	of	s
33	of	 the	Constitution.	In	order	for	such	a	 limitation	 to
be	 constitutionally	 legitimate	 it	 must	 be	 “justifiable	 in
an	 open	 and	 democratic	 society	 based	 on	 freedom	and
equality”.
[21]	 In	 my	 view,	 the	 impugned	 section	 does	 in	 fact
offend	 s	 8	 of	 the	 Constitution.	 It	 impermissibly
discriminates	 between	 the	 rights	 of	 a	 father	 in	 certain
unions	 and	 those	 in	 other	 unions.	 Unions	 which	 have
been	 solemnised	 in	 terms	 of	 the	 tenets	 of	 the	 Islamic
faith,	for	example,	are	not	recognised	in	our	law	because
such	a	system	permits	polygamy	in	marriage.	It	matters
not	that	the	actual	union	is	in	fact	monogamous.	As	long
as	 the	 religion	 permits	 polygamy,	 the	 union	 is
“potentially	polygamous”	and	for	that	reason,	said	to	be
against	public	policy.12	The	result	must	therefore	be	that
the	 father	 of	 a	 child	 born	 pursuant	 to	 such	 a	 religious
union	would	not	have	 the	same	rights	as	 the	mother	 in
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adoption	 proceedings	 pursuant	 to	 s	 18	 of	 the	Act.	 The
child	would	not	have	the	status	of	“legitimacy”	and	the
consent	of	the	father	to	the	adoption	would	therefore	not
be	necessary,	notwithstanding	the	fact	that	such	a	union,
for	 example	 under	 Islamic	 law,	might	 have	 required	 a
very	 public	 ceremony,	 special	 formalities	 and	 onerous
obligations	for	both	parents	in	terms	of	the	relevant	rules
of	Islamic	law	applicable.
[22]	 Whatever	 justification	 there	 might	 have	 been	 for
discrimination	 against	 the	 fathers	 of	 such	 unions	 is
destroyed	 by	 s	 27	 of	 the	 Act	 which	 provides	 that	 a
“customary	 union”	 as	 defined	 in	 s	 35	 of	 the	 Black
Administration	Act	 38	 of	 1927	 .	 .	 .	 is	 deemed	 to	 be	 a
marriage	between	the	parties	thereto	for	the	purposes	of
chap	4	of	the	Act	(which	includes	s	18(4)).	.	.
The	 effect	 of	 s	 27	 of	 the	 Act	 is	 therefore	 to	 deem	 a
customary	union	in	terms	of	Black	law	and	custom	to	be
a	marriage	for	the	purposes	of	the	Act.	The	consequence
which	follows	is	that,	in	terms	of	s	18(4)(d)	of	the	Act,
the	 consent	 of	 both	 the	 father	 and	 the	 mother	 would,
subject	 to	 the	 provisions	 of	 s	 19,	 be	 necessary	 for	 an
adoption	 order	 to	 be	 made	 in	 respect	 of	 a	 child	 born
from	such	a	union.
[23]	 In	 respect	 of	 adoption	 proceedings	 under	 the	Act,
fathers	 of	 children	 born	 from	 Black	 customary	 unions
have	 greater	 rights	 than	 similarly	 placed	 fathers	 of
children	 born	 from	 marriages	 contracted	 according	 to
the	rites	of	religions	such	as	Islam.	This	appears	to	be	a
clear	 breach	 of	 the	 equality	 right	 in	 s	 8	 of	 the
Constitution.	The	question	which	arises	is	whether	there
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can	be	any	 justification	for	 this	discrimination	 in	 terms
of	 s	 33	 of	 the	Constitution.	 In	my	 view	 there	 is	 none.
Such	a	distinction	might	or	might	not	have	been	justified
if	 the	 “Black	 law	 and	 custom”	 referred	 to	 in	 the
definition	 of	 “customary	 union”	 precluded	 polygamy.
But,	in	any	event,	it	does	not.	There	appears	to	me	to	be
no	reason	why	exactly	 the	same	recognition	should	not
be	afforded	to	marriages	in	accordance	with	the	rights	of
systems	 which	 potentially	 allow	 polygamy.	 This
invasion	of	s	8	of	the	Constitution	is,	in	my	view,	clearly
not	 reasonable	 and	 not	 “justifiable	 in	 an	 open	 and
democratic	society	based	on	freedom	and	equality”.	The
objection	to	s	18(4)(d)	of	the	Act	must,	on	this	ground,
therefore	 be	 upheld.	 It	 is	 true	 that	 what	 was	 directly
attacked	by	the	applicant	is	s	18(4)(d)	of	the	Act	and	not
s	27,	but	the	two	have	to	be	read	together.	Section	27	is
effectively	 a	 definitional	 section	 which	 includes	 a
“customary	 union”	 (as	 defined	 in	 the	 Black
Administration	Act)	in	the	definition	of	marriage.
[24]	 Apart	 from	 the	 fact	 that	 the	 impugned	 section
unfairly	discriminates	between	some	matrimonial	unions
and	others,	it	might	also	be	vulnerable	to	attack	on	other
grounds.	A	strong	argument	may	be	advanced	in	support
of	other	attacks	on	 the	section	made	 in	 terms	of	 s	8	of
the	 Constitution	 on	 the	 grounds	 that	 its	 effect	 is	 to
discriminate	 unfairly	 against	 the	 fathers	 of	 certain
children	 on	 the	 basis	 of	 their	 gender	 or	 their	 marital
status.
[25]	 Sometimes	 the	 basic	 assumption	 of	 the	 attack	 on
the	impugned	section	based	on	gender	discrimination	is
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that	 the	 only	 difference	 between	 the	 mother	 and	 the
father	 of	 a	 child	 born	 in	 consequence	of	 a	 relationship
not	 formalised	 through	 marriage	 is	 the	 difference	 in
their	genders	and	on	that	basis	it	is	suggested	that	this	is
expressly	 made	 an	 impermissible	 basis	 for
discrimination	in	terms	of	s	8(2)	of	the	Constitution.	In
my	 view,	 this	 proposition	 is	 too	 widely	 stated.	 The
mother	of	a	child	has	a	biological	 relationship	with	 the
child	whom	she	nurtures	during	the	pregnancy	and	often
breast-feeds	after	birth.	She	gives	succour	and	support	to
the	new	life	which	is	very	direct	and	not	comparable	to
that	 of	 a	 father.	 For	 this	 reason	 the	 kind	 of
discrimination	 which	 s	 18(4)(d)	 of	 the	 Act	 authorises
against	 a	 natural	 father	may	be	 justifiable	 in	 the	 initial
period	after	the	child	is	born.	My	difficulty,	however,	is
that	the	section	goes	beyond	this.	Every	mother	is	given
an	automatic	right,	subject	to	section	19,	to	withhold	her
consent	to	the	adoption	of	the	child	and	that	is	denied	to
every	unmarried	father,	regardless	of	the	age	of	the	child
or	 the	 circumstances.	 This	 could	 lead	 to	 strangely
anomalous	and	unfair	results.	The	consent	of	the	father
to	 the	 adoption	 of	 such	 a	 child	 would	 be	 unnecessary
even	if	the	child	is	eighteen	years	old,	has	the	strongest
bonds	with	the	father	and	the	mother	has	not	shown	the
slightest	interest	in	the	nurturing	and	development	of	the
child	 after	 the	 first	 few	 months.	 On	 those	 facts	 the
mother’s	 consent	 would,	 subject	 to	 s	 19	 of	 the	 Act,
always	be	necessary,	but	not	that	of	the	father.	It	may	be
difficult	 to	 find	 justification	 in	 terms	 of	 s	 33	 of	 the
Constitution	 for	 this	 kind	 of	 discrimination.	 There	 is	 a
strong	 argument	 that	 the	 discrimination	 authorised	 by
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the	 impugned	 section	 is	 unreasonable	 in	 these
circumstances	 and	without	 justification	 in	 an	 open	 and
democratic	society	based	on	freedom	and	equality.
[26]	 It	 was	 also	 contended	 before	 us	 on	 behalf	 of	 the
applicant	 that	 s	 18(4)(d)	 of	 the	 Act	 impermissibly
discriminates	 between	 married	 fathers	 and	 unmarried
fathers.	There	 is	 also	 some	substance	 in	 that	objection.
The	effect	of	s	18(4)(d)	of	the	Act	is	that	the	consent	of
the	father	would,	subject	to	s	19,	be	necessary	in	every
case	where	 he	 is	 or	 has	 been	married	 to	 the	mother	 of
the	child	and	never	necessary	in	the	case	of	fathers	who
have	not	been	so	married.	In	the	context	of	certain	laws
there	 would	 often	 be	 some	 historical	 and	 logical
justification	 for	 discriminating	 between	 married	 and
unmarried	 persons	 and	 the	 protection	 of	 the	 institution
of	marriage	 is	 a	 legitimate	 area	 for	 the	 law	 to	 concern
itself	 with.	 But	 in	 the	 context	 of	 an	 adoption	 statute
where	the	real	concern	of	the	law	is	whether	an	order	for
the	adoption	of	the	child	is	 justified,	a	right	to	veto	the
adoption	based	on	the	marital	status	of	the	parent	could
lead	 to	very	unfair	 anomalies.	The	 consent	 of	 a	 father,
who	after	his	formal	marriage	to	the	mother	of	the	child
concerned,	 has	 shown	 not	 the	 slightest	 interest	 in	 the
development	and	support	of	the	child	would,	subject	to	s
19,	 always	 be	 necessary.	 Conversely	 a	 father	 who	 has
not	concluded	a	 formal	ceremony	of	marriage	with	 the
mother	 of	 the	 child	 but	 who	 has	 been	 involved	 in	 a
stable	 relationship	 with	 the	 mother	 over	 a	 decade	 and
has	 shown	 a	 real	 interest	 in	 the	 nurturing	 and
development	of	the	child,	would	not	be	entitled	to	insist
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that	his	consent	to	the	adoption	of	the	child	is	necessary.
The	consent	of	 the	mother	only	would,	subject	 to	s	19,
be	 necessary	 even	 if	 the	 only	 reason	 why	 the
relationship	between	the	couple	has	not	been	solemnised
through	 a	 marriage	 is	 that	 the	 mother	 refuses	 to	 go
through	such	a	ceremony,	either	on	the	ground	that	she
has	some	principled	objection	to	formal	marriages	or	on
some	other	ground.
[27]	 None	 of	 these	 anomalies	 would,	 however,
necessarily	 justify	 a	 simple	 striking	 down	 of	 all	 the
words	 in	 s	 18(4)(d)	 of	 the	 Act	 after	 the	 word	 “child”
where	 it	 occurs	 for	 the	 first	 time.	 The	 result	would	 be
simply	to	make	it	necessary	(subject	to	the	provisions	of
s	19)	for	the	consent	of	every	parent	to	be	given	for	the
proposed	 adoption	 of	 their	 child,	 regardless	 of	 the
circumstances.	 Such	 a	 simplistic	 excision	 of	 the
subsection	would	mean	that	every	father	could	insist	on
his	consent	to	the	proposed	adoption	of	the	child	even	if
the	 child	 was	 born	 in	 consequence	 of	 the	 rape	 of	 the
mother	or	of	an	incestuous	relationship.
[28]	The	anomalous	examples	which	I	have	discussed	in
the	preceding	paragraphs	expose	the	undesirability	of	a
blanket	rule	which	(subject	to	s	19)	either	automatically
gives	 to	 both	 parents	 of	 a	 child	 a	 right	 to	 veto	 an
adoption	or	a	blanket	rule	which	arbitrarily	denies	such
a	right	to	all	fathers	who	are	or	were	not	married	to	the
mother	of	the	child	concerned.
[29]	 The	 anomalies	 which	 I	 have	 described	 in	 the
preceding	 paragraphs	 are	 not	 accommodated	 by	 such
blanket	rules.	Even	outside	these	anomalous	cases	such
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blanket	 rules	 fail	 to	 take	 into	 account	 other	 cases	 of	 a
more	complex	nature.	A	child	born	out	of	a	union	which
has	 never	 been	 formalised	 by	marriage	 often	 falls	 into
the	broad	area	between	 the	 two	extremes	expressed	by
the	 case	 where	 he	 or	 she	 is	 so	 young	 as	 to	 make	 the
interests	 of	 the	 mother	 and	 the	 child	 in	 the	 bonding
relationship	 obvious	 and	 a	 child	 who	 is	 so	 old	 and
mature	and	whose	relationship	with	the	father	is	so	close
and	 bonded	 as	 to	 make	 protection	 of	 the	 father-child
relationship	 equally	 obvious.	 There	 is	 a	 vast	 area
between	such	anomalies	which	needs	to	be	addressed	by
a	 nuanced	 and	 balanced	 consideration	 of	 a	 society	 in
which	 the	 factual	 demographic	 picture	 and	 parental
relationships	 are	 often	 quite	 different	 from	 those	 upon
which	 “first-world”	western	 societies	 are	 premised;	 by
having	regard	to	the	fact	that	the	interest	of	the	child	is
not	 a	 separate	 interest	 which	 can	 realistically	 be
separated	 from	 the	 parental	 right	 to	 develop	 and	 enjoy
close	 relationships	 with	 a	 child	 and	 by	 the	 societal
interest	 in	 recognising	 and	 seeking	 to	 accommodate
both.	.	.
The	proper	order
[45]	In	terms	of	s	98(5)	of	the	Constitution,	if	this	Court
finds	 that	 any	 law	 or	 any	 provision	 thereof	 is
inconsistent	with	the	Constitution,	“it	shall	declare	such
law	 or	 provision	 invalid	 to	 the	 extent	 of	 its
inconsistency”.	But	the	proviso	to	this	subsection	gives
jurisdiction	to	this	Court,	“in	the	interests	of	justice	and
good	 government”	 to	 require	 Parliament,	 within	 the
period	specified	by	the	Court,	to	correct	the	defect	in	the
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law	or	 the	provision	 “which	 shall	 then	 remain	 in	 force
pending	 correction	 or	 the	 expiry	 of	 the	 period	 so
specified”.
[46]	The	first	question	which	arises	is	whether	the	Court
should	 declare	 s	 18(4)(d)	 of	 the	 Act	 invalid	 in	 its
entirety	 or	 whether	 it	 is	 possible	 to	 sever	 from	 its
provisions	all	the	words	after	the	word	“child”	where	it
occurs	 for	 the	 first	 time	 in	 the	 subsection	 and	 merely
declare	these	words	to	be	invalid.
[47]	 In	 my	 view,	 such	 a	 severance	 of	 the	 offending
portions	 of	 the	 subsection	 is	 not	 justified.	 A	 simple
deletion	 of	 all	 the	 words	 in	 the	 section	 which
discriminate	 against	 the	 father	 of	 an	 illegitimate	 child
would	 mean	 that	 s	 18(4)(d)	 of	 the	 Act	 would	 be
substituted	by	a	 simple	 requirement	 that	 in	all	 cases	of
adoption	the	consent	of	both	parents	of	a	child	would	be
necessary,	save	in	the	circumstance	described	in	s	19	of
the	Act.
[48]	I	am	not	satisfied	that	such	a	truncated	residue	of	s
18(4)(d)	 would	 adequately	 reflect	 what	 Parliament
would	wish	 to	 retain	 if	 it	 became	 alive	 to	 the	 fact	 that
the	section	was	vulnerable	on	constitutional	grounds	for
the	 reasons	which	 I	 have	 described.	The	 consequences
of	such	a	truncated	subsection	would	be	that	the	consent
of	 every	 father	 would	 always	 be	 necessary	 before	 an
adoption	order	could	be	made,	unless	the	circumstances
described	 in	 s	 19	were	 of	 application.	 The	 father	 of	 a
child	born	 in	consequence	of	 the	rape	of	 the	mother	or
an	 incestuous	 relationship	 would	 be	 entitled	 to	 assert
that	 his	 consent	 should	 first	 be	 procured	 before	 the
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adoption	 order	 can	 effectively	 be	 made.	 Such	 a
requirement	is	not	justified.	The	lawmaker	may	consider
it	gravely	objectionable	for	the	consent	of	such	a	father
to	become	compulsory	for	a	valid	adoption,	even	if	this
was	 subject	 to	 the	 exceptions	 contained	 in	 s	 19	 of	 the
Act.
[49]	There	 is	another	fundamental	problem:	even	if	 the
fathers	 of	 children	 born	 in	 consequence	 of	 the	 rape	 of
the	 mother	 or	 an	 incestuous	 relationship	 were	 to	 be
excluded	 specifically	 from	 the	 requirement	 that	 both
parents	 of	 the	 child	 to	 be	 adopted	must	 consent	 to	 the
adoption,	the	effect	would	still	be	to	put	all	other	fathers
and	 mothers	 in	 the	 position	 where	 their	 consent	 was
necessary	to	the	adoption,	save	in	the	circumstances	set
out	 in	 s	 19.	 This	 is	 again	 not	 always	 rational	 or
justifiable	 and	 the	 legislature	 may	 want	 a	 different
formulation	 to	 accord	 with	 what	 is	 rational	 and
desirable.	.	.
[50]	The	next	question	which	arises	is	whether	the	Court
should	simply	declare	s	18(4)(d)	of	the	Act	to	be	invalid
without	 invoking	 the	 proviso	 to	 s	 98(5)	 of	 the
Constitution	 or	 whether	 “the	 interests	 of	 justice	 and
good	 government”	 justify	 an	 order	 which	 would	 give
Parliament	 an	 opportunity	 of	 correcting	 s	 18(4)(d).
Having	 regard	 to	 the	 difficulties	mentioned	 above	 and
the	 multifarious	 and	 nuanced	 legislative	 responses
which	might	 be	 available	 to	 the	 legislature	 in	meeting
these	issues,	it	seems	to	me	that	this	is	a	proper	case	to
exercise	 our	 jurisdiction	 in	 terms	 of	 s	 98(5)	 of	 the
Constitution	 by	 requiring	 Parliament	 to	 correct	 the
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1.

defects	which	I	have	identified	in	s	18(4)(d)	of	the	Act
by	 an	 appropriate	 statutory	 provision.	 The	 applicant	 is
not	the	only	person	affected	by	the	impugned	provision.
There	are	many	others	and	it	is	in	the	interests	of	justice
and	 good	 government	 that	 there	 should	 be	 proper
legislation	to	regulate	the	rights	of	parents	in	relation	to
the	 adoption	of	 any	 children	born	out	 of	 a	 relationship
between	 them	 which	 has	 not	 been	 formalised	 by
marriage.
[51]	 In	 the	 meanwhile,	 it	 would	 be	 quite	 chaotic	 and
clearly	 prejudicial	 to	 the	 interests	 of	 justice	 and	 good
government	if	we	made	any	order	in	terms	of	s	98(6)	of
the	 Constitution	 which	 might	 have	 the	 effect	 of
invalidating	 any	 adoption	 order	 previously	 made
pursuant	to	s	18	of	the	Act.	What	is	clearly	called	for	in
the	 circumstances	 of	 the	 present	 case	 is	 an	 order	 in
terms	of	the	proviso	to	s	98(5)	of	the	Constitution	which
would	allow	s	18(4)(d)	to	survive	pending	its	correction
by	 Parliament	 within	 what	 would	 be	 a	 reasonable
period.	Regard	being	had	to	the	complexity	and	variety
of	 the	 statutory	 and	 policy	 alternatives	 which	 might
have	 to	 be	 considered	 by	 Parliament,	 it	 appears	 to	me
that	such	a	reasonable	period	should	be	two	years.
Order
[52]	I	would	accordingly	make	the	following	order:

It	is	declared	that	s	18(4)(d)	of	the	Child	Care	Act
74	of	1983	is	 inconsistent	with	the	Constitution	of
the	Republic	of	South	Africa	Act	200	of	1993	and
is	 therefore	 invalid	 to	 the	 extent	 that	 it	 dispenses
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3.

with	 the	 father’s	 consent	 for	 the	 adoption	 of	 an
“illegitimate”	child	in	all	circumstances.
In	 terms	 of	 the	 proviso	 to	 s	 98(5)	 of	 the
Constitution,	Parliament	is	required	within	a	period
of	 two	 years	 to	 correct	 the	 defect	 in	 the	 said
provision.
The	said	provision	shall	remain	in	force	pending	its
correction	by	Parliament	or	the	expiry	of	the	period
specified	in	para	2.

CHASKALSON	 P,	 ACKERMANN	 J,	 DIDCOTT	 J,
KRIEGLER	J,	LANGA	J,	MADALA	J,	MOKGORO	J,
O’REGAN	J	and	SACHS	J	concurred.

Note
The	decision	in	Fraser	v	Children’s	Court,	Pretoria	North	was
based	 on	 the	 interim	Constitution	 (that	 is,	 Constitution	 of	 the
Republic	 of	 South	 Africa	 200	 of	 1993).	 The	 equality	 and
limitation	clauses	of	the	final	Constitution	(that	is,	Constitution
of	 the	 Republic	 of	 South	 Africa,	 1996)	 are	 now	 contained	 in
sections	9	and	36.
The	Constitutional	Court	declared	section	18(4)(d)	of	the	Child
Care	 Act	 74	 of	 1983	 unconstitutional	 on	 the	 ground	 that	 it
discriminated	 unfairly	 against	 fathers	 in	 some	 matrimonial
unions	and	also	infringed	the	right	to	equality	(section	8	of	the
interim	Constitution).	This	discrimination	and	 inequality	could
not	be	justified	in	terms	of	the	limitation	clause	(section	33).	At
the	time	of	the	Constitutional	Court’s	decision,	section	27	of	the
Child	 Care	 Act	 deemed	 customary	 marriages	 to	 be	 valid
marriages	 for	 purposes	 of	 adoption.	 Thus,	 the	 consent	 of	 the
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(2)

fathers	of	children	born	from	these	marriages	was	required	for
their	adoption.	Other	polygynous	marriages	were,	however,	not
deemed	to	be	valid	marriages.	Therefore,	the	consent	of	fathers
of	children	born	from,	for	example,	Muslim	marriages	was	not
required	for	their	children’s	adoption.	The	Constitutional	Court
found	this	discrimination	and	inequality	to	be	unreasonable	and
unjustifiable.	Further	grounds	on	which	the	court	concluded	that
section	 18(4)(d)	 might	 be	 vulnerable	 to	 constitutional	 attack
were	that	it	constituted	unfair	discrimination	on	the	grounds	of
gender	and	marital	status.
Before	 the	 expiry	 of	 the	 two-year	 period	 which	 the
Constitutional	 Court	 gave	 Parliament	 to	 correct	 the
unconstitutionality	of	 section	18(4)(d	 ),	 the	 legislature	 enacted
the	Adoption	Matters	Amendment	Act	56	of	1998.	Section	4	of
this	 Amendment	 Act	 amended	 section	 18(4)(d	 )	 of	 the	 Child
Care	Act	to	require	the	consent	of	both	unmarried	parents	if	the
father	 has	 acknowledged	 paternity	 and	 his	 identity	 and
whereabouts	 are	 known.	 The	 Child	 Care	 Act	 has	 since	 been
repealed	 by	 the	 Children’s	 Act	 38	 of	 2005	 (section	 313	 read
with	Schedule	4).
In	 terms	 of	 the	 Children’s	 Act,	 the	 general	 rule	 is	 that	 the
consent	of	all	the	guardians	of	a	child	is	required	for	the	child’s
adoption	 (sections	 18(3)(c),	 233(1)(a)	 and	 (b)).	 Thus,	 a	 child
born	of	unmarried	parents	who	share	guardianship	can	only	be
adopted	 if	 both	parents	 consent	 to	 the	 adoption.	However,	 the
consent	of	a	parent	is	not	required	at	all	in	any	of	the	following
instances:

The	person	is	incompetent	to	give	consent	due	to	mental
illness.
The	 person	 has	 abandoned	 the	 child,	 his	 or	 her
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(4)
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whereabouts	cannot	be	established,	or	his	or	her	identity
is	unknown.
The	person	has	abused	or	deliberately	neglected	the	child,
or	 has	 allowed	 the	 child	 to	 be	 abused	 or	 deliberately
neglected.
The	 person	 has	 consistently	 failed	 to	 fulfil	 his	 or	 her
parental	responsibilities	towards	the	child	during	the	last
12	months.
A	court	has	divested	the	person	of	the	right	to	consent	to
the	child’s	adoption.
The	 person	 has	 failed	 to	 respond	 to	 a	 notice	 of	 the
proposed	adoption	within	30	days	of	service	of	the	notice
(sections	233(1)	and	236(1)).

Furthermore,	 the	consent	of	 the	unmarried	biological	 father	of
the	child	is	not	required	if	he	failed	to	acknowledge	paternity	in
the	manner	 prescribed	 by	 the	Children’s	Act;	 if	 the	 child	was
conceived	as	a	result	of	incest;	or	if,	following	an	allegation	by
the	child’s	mother,	the	Children’s	Court	found	on	a	balance	of
probabilities	 that	 the	 child	 was	 conceived	 as	 a	 result	 of	 rape
(section	233(1)(a)	read	with	section	236(3)).
As	 regards	 the	 court’s	 reference	 to	 “legitimate”	 and
“illegitimate”	children	and	“legitimacy”,	see	the	note	on	Wood
v	Davies	[33].

Aantekening
Die	beslissing	 in	Fraser	v	Children’s	Court,	Pretoria	North	 is
gebaseer	op	die	Interimgrondwet	(dit	wil	sê,	Grondwet	van	die
Republiek	van	Suid-Afrika	200	van	1993).	Die	gelykheids-	en
beperkingsklousules	 van	 die	 finale	 Grondwet	 (dit	 wil	 sê,
Grondwet	 van	 die	 Republiek	 van	 Suid-Afrika,	 1996)	 is	 nou
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vervat	in	artikels	9	en	36.
Die	 Konstitusionele	 Hof	 het	 artikel	 18(4)(d)	 van	 die	 Wet	 op
Kindersorg	 74	 van	 1983	 ongrondwetlik	 verklaar	 omdat	 dit	 in
sekere	huweliksverhoudings	onbillik	teen	vaders	gediskrimineer
het	en	ook	op	die	reg	op	gelykheid	inbreuk	gemaak	het	(artikel
8	 van	 die	 Interimgrondwet).	 Hierdie	 diskriminasie	 en
ongelykheid	kon	nie	 ingevolge	die	 beperkingsklousule	 (artikel
33)	 geregverdig	 word	 nie.	 Op	 die	 stadium	 toe	 die
Konstitusionele	Hof	sy	uitspraak	gelewer	het,	het	artikel	27	van
die	 Wet	 op	 Kindersorg	 bepaal	 dat	 gebruiklike	 huwelike	 vir
doeleindes	van	aanneming	geag	word	geldige	huwelike	te	wees.
Die	toestemming	van	vaders	van	kinders	wat	uit	sulke	huwelike
gebore	 is,	 is	 gevolglik	 vir	 hulle	 aanneming	 vereis.	 Ander
poliginiese	huwelike	is	egter	nie	geag	geldige	huwelike	te	wees
nie.	Die	 toestemming	van	vaders	van	kinders	wat	byvoorbeeld
uit	Moslem-huwelike	gebore	 is,	 is	dus	nie	vir	hulle	kinders	 se
aanneming	 vereis	 nie.	Die	Konstitusionele	Hof	 het	 bevind	 dat
hierdie	 diskriminasie	 en	 ongelykheid	 onredelik	 en
onregverdigbaar	was.	Verdere	redes	op	grond	waarvan	die	hof
tot	 die	 gevolgtrekking	 gekom	 het	 dat	 artikel	 18(4)(d)
grondwetlik	aangeveg	kon	word,	was	dat	dit	onbillik	op	grond
van	geslagtelikheid	 en	huwelikstatus	 gediskrimineer	 het.	Voor
die	 verstryking	 van	 die	 tweejaartydperk	 wat	 deur	 die
Konstitusionele	 Hof	 aan	 die	 parlement	 gegun	 is	 om	 die
ongrondwetlikheid	van	artikel	18(4)(d)	uit	die	weg	te	ruim,	het
die	wetgewer	die	Wysigingswet	op	Aannemingsaangeleenthede
56	 van	 1998	 afgekondig.	 Ingevolge	 artikel	 4	 van	 hierdie
wysigingswet	 is	 artikel	 18(4)(d	 )	 van	 die	Wet	 op	 Kindersorg
gewysig	 om	 te	 vereis	 dat	 albei	 ouers	 toestemmming	 vir	 die
aanneming	van	hulle	kind	verleen	indien	vaderskap	erken	is	en
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(2)
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(4)

(5)

(6)

die	vader	se	 identiteit	en	besonderhede	bekend	 is.	Die	Wet	op
Kindersorg	 is	 sedertdien	 deur	 die	Children’s	Act	 38	 van	 2005
herroep	(artikel	313	saam	met	Skedule	4	gelees).
Ingevolge	 die	 Children’s	 Act	 is	 die	 algemene	 reël	 dat	 die
toestemming	van	al	die	voogde	van	’n	kind	vereis	word	vir	die
kind	se	aanneming	(artikels	18(3)(c),	233(1)(a)	en	(b)).	’n	Kind
wat	gebore	is	uit	ongetroude	ouers	wat	albei	met	voogdy	beklee
is,	 kan	 dus	 net	 aangeneem	 word	 indien	 albei	 ouers	 tot	 die
aanneming	 toestem.	Die	 toestemming	 van	 ’n	 ouer	word	 egter
glad	 nie	 vereis	 nie	 indien	 een	 van	 die	 volgende	 gevalle	 van
toepassing	is:

Die	persoon	is	weens	geestesongesteldheid	onbevoeg	om
toestemming	te	verleen.
Die	 persoon	 het	 die	 kind	 geabandoneer,	 sy	 of	 haar
verblyfplek	 kan	 nie	 vasgestel	 word	 nie,	 of	 sy	 of	 haar
identiteit	is	onbekend.
Die	 persoon	 het	 die	 kind	 mishandel	 of	 doelbewus
verwaarloos	 of	 toegelaat	 dat	 die	 kind	 mishandel	 of
doelbewus	verwaarloos	word.
Die	 persoon	 het	 op	 ’n	 volgehoue	 basis	 gedurende	 die
voorafgaande	12	maande	versuim	om	sy	of	haar	ouerlike
verantwoordelikhede	en	regte	ten	opsigte	van	die	kind	na
te	kom.
’n	Hof	 het	 die	 persoon	 ontneem	 van	 die	 reg	 om	 tot	 die
kind	se	aanneming	toe	te	stem.
Die	 persoon	 het	 versuim	 om	 binne	 30	 dae	 nadat	 die
kennisgewing	oor	die	voorgenome	aanneming	op	hom	of
haar	beteken	is,	 te	reageer	op	die	kennisgewing	(artikels
233(1)	en	236(1)).
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Verder	 word	 die	 toestemming	 van	 die	 ongetroude	 biologiese
vader	 van	 die	 kind	 nie	 vereis	 nie	 indien	 hy	 versuim	 het	 om
vaderskap	 te	 erken	 op	 die	 wyse	 wat	 die	 Children’s	 Act
voorskryf;	 indien	 die	 kind	 as	 gevolg	 van	 bloedskande	 verwek
is;	 of	 indien	 daar	 na	 ’n	 ondersoek	 deur	 die	 Kinderhof	 na
aanleiding	 van	 ’n	 bewering	 deur	 die	 kind	 se	 moeder	 op	 ’n
oorwig	 van	waarskynlikheid	 bevind	 is	 dat	 die	 kind	 as	 gevolg
van	 verkragting	 verwek	 is	 (artikel	 233(1)(a)	 saam	met	 artikel
236(3)	gelees).
Sien	die	aantekening	by	Wood	v	Davies	[33]	in	verband	met	die
hof	 se	 verwysing	 na	 “legitimate”	 en	 “illegitimate”	 kinders	 en
“legitimacy”	 (dit	 wil	 sê,	 “binne-egtelike”	 en	 “buite-egtelike”
kinders	en	“binne-egtelikheid”).

	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.	Some	footnotes	have	been	omitted	from	the	extract.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.	Sommige	voetnotas	is	weggelaat	uit	die	uittreksel.
Brink	v	Kitshoff	NO	[1996	(4)	SA	197	(CC);	1996	(6)	BCLR	449	(CC)]	[33];	S
v	Makwanyane	and	Another	1995	(2)	SA	391	(CC)	(1995	(2)	SACR	1;	1995
(6)	 BCLR	 665)	 [155]-[156]	 and	 [262];	 Shabalala	 and	 Others	 v	 Attorney-
General,	Transvaal,	and	Another	1996	(1)	SA	725	(CC)	(1995	(2)	SACR	761;
1995	(12)	BCLR	1593)	[26].
Seedat’s	Executors	v	The	Master	(Natal)	1917	AD	302;	Ismail	v	Ismail	1983
(1)	SA	1006	(A).	Cf	Ryland	v	Edros	[1996]	4	All	SA	557	(C).

Parental	responsibilities	and	rightsOuerlike	verantwoordelikhede	en	regte

[22]	MOTAN	V	JOOSUB

1930	AD	61
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The	duty	of	paternal	grandparents	to	support	their
unmarried	son’s	child

The	appellant	was	married	 to	 the	 respondent’s	 son	by	Muslim
rites.	She	and	the	respondent’s	son	had	four	children	who	were
still	 minors	 at	 the	 time	 the	 action	 came	 before	 the	 court.	 As
their	 union	 did	 not	 constitute	 a	 valid	 marriage,	 their	 children
were	 born	 of	 unmarried	 parents.	 The	 appellant	 claimed
maintenance	for	the	children	from	the	respondent.	She	averred
that	 the	 respondent,	 being	 the	 paternal	 grandfather	 of	 the
children,	 was	 liable	 to	 support	 them.	 The	 respondent	 denied
liability.	The	appellant	excepted	to	 this	plea,	but	 the	exception
was	dismissed	and	 it	was	held	 that	 the	paternal	grandfather	of
children	 who	 are	 born	 of	 unmarried	 parents	 is	 not	 obliged	 to
support	 them.	 The	 appellant	 unsuccessfully	 appealed	 against
this	decision.

Die	plig	van	grootouers	aan	vaderskant	om	hulle
ongetroude	seun	se	kind	te	onderhou

Die	 appellant	 is	 ingevolge	 die	 Moslem-geloof	 met	 die
respondent	 se	 seun	 getroud.	 Sy	 en	 die	 respondent	 se	 seun	 het
vier	kinders	gehad	wat	nog	minderjarig	was	toe	die	aksie	deur
die	 hof	 aangehoor	 is.	 Aangesien	 daar	 geen	 geldige	 huwelik
tussen	die	appellant	en	die	respondent	se	seun	tot	stand	gekom
het	 nie,	 is	 hulle	 kinders	 uit	 ongetroude	 ouers	 gebore.	 Die
appellant	 het	 onderhoud	 vir	 die	 kinders	 van	 die	 respondent
geëis.	 Sy	 het	 beweer	 dat	 die	 respondent,	 as	 grootvader	 aan
vaderskant,	aanspreeklik	was	vir	die	kinders	se	onderhoud.	Die
respondent	 het	 aanspreeklikheid	 ontken.	 Die	 appellant	 het
eksepsie	 teen	hierdie	 verweer	 aangeteken.	Die	 eksepsie	 is	 van
die	 hand	 gewys	 en	 daar	 is	 beslis	 dat	 die	 grootvader	 aan
vaderskant	 van	 kinders	 wat	 uit	 ongetroude	 ouers	 gebore	 is
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onder	 geen	 verpligting	 staan	 om	 die	 kinders	 te	 onderhou	 nie.
Die	 appellant	 het	 onsuksesvol	 teen	 hierdie	 beslissing
geappelleer.

WESSELS	JA:	[65]	There	is	no	doubt	that	this	question
belongs	 to	 the	 jus	 controversum	 [that	 is,	 controversial
points	 of	 law].	 It	will	 therefore	 be	 advisable	 briefly	 to
trace	the	development	of	our	law	in	this	respect	in	order
to	 ascertain	 which	 is	 the	 better	 view.	 The	 Roman	 law
has	 been	 exhaustively	 considered	 by	 Glück	 in	 his
Commentary	 on	 the	Digest	 (vol	 28,	 sec	 1288a),	where
he	proves	 that	 it	 never	was	part	 of	 the	 civil	 law	 that	 a
paternal	 grandfather	 was	 obliged	 to	 support	 the
illegitimate	children	of	his	 son.	 I	may	state	 that	almost
all	 the	 modern	 commentators	 whom	 I	 have	 consulted
agree	with	his	conclusions	.	.	.
[66]	The	Roman	law,	however,	compelled	the	mother	of
an	 illegitimate	 child	 and	 also	 the	 mother’s	 father	 to
provide	 for	 it	 .	 .	 .	 (D	 25	 3.	 lex	 5;	 4	 and	 5).	 The	 only
obligation	of	maintenance,	 therefore,	 recognised	by	 the
Roman	 law	 is	 between	 the	 illegitimate	 children	 on	 the
one	part	and	the	mother	and	the	mother’s	ascendants	on
the	other	part.	There	is	no	text	in	the	Corpus	Juris	which
lays	 any	 obligation	 on	 the	 paternal	 grandfather	 to
support	the	illegitimate	children	of	his	sons.
According	to	Glück	the	Canon	law	placed	no	obligation
for	maintenance	 on	 the	 grandparents.	 It	 only	mentions
the	 parents	 of	 the	 illegitimate	 child.	 It	 however	 placed
all	illegitimate	children	on	the	same	footing	as	naturales
liberi	 [that	 is,	 natural	 children	 who	 were	 born	 of
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unmarried	parents],	and	the	Civil	law,	so	modified,	was
accepted	in	Holland	as	well	as	in	many	parts	of	Europe
in	 the	 days	 of	 Van	 Leeuwen.	 We	 will	 now	 consider
whether	 the	Roman-Dutch	 law	 extended	 the	 obligation
for	 the	 maintenance	 of	 illegitimate	 children	 to	 the
paternal	grandfather	.	.	.
[WESSELS	 JA	 analysed	 a	 number	 of	 Roman-Dutch
texts	and	concluded	that	Roman-Dutch	law	did	not	place
any	liability	on	the	paternal	grandfather	to	maintain	his
unmarried	son’s	child.	He	proceeded:]
[70]	 I	 now	 come	 to	 .	 .	 .	 [the	 appellant’s	 advocate’s]
argument	that	we	ought	to	draw	no	distinction	between
the	maternal	and	the	paternal	grandfather.	They	are	both
bound	 to	 the	 illegitimate	child	of	 their	daughter	or	 son
respectively	nexu	sanguinis	[that	is,	by	a	bond	of	blood
relationship]	and	therefore	the	same	duty	lies	upon	both.
From	an	ethical	point	of	view	 there	 is	much	 to	be	said
for	 this	 contention,	 and	 the	 Civilians	 may	 have	 taken
this	view	 if	 there	were	no	great	practical	difficulties	 in
the	way.	But	 there	 are.	The	 father	 of	 the	mother	 of	 an
illegitimate	child	knows	full	well	that	it	is	his	daughter’s
child,	and	if	called	upon	to	pay	for	its	support,	the	proof
of	 the	 nexus	 sanguinis	 is	 at	 hand.	 If,	 however,	 the
paternal	 grandfather	 is	 called	 upon	 to	 pay,	 he	 may
perhaps	be	sufficiently	certain	 in	 those	cases	where	 the
woman	 is	 the	 concubine	 of	 his	 son,	 where	 they	 live
together	as	man	and	wife,	but	in	no	other	case	can	he	be
certain.	He	must	either	accept	the	word	of	the	mother	or
trust	to	the	worldly	wisdom	of	his	son.	He	is	called	upon
to	 prove	 a	 negative	 where	 he	 has	 no	 real	 means	 of
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repelling	the	claim.	To	hold,	therefore,	that	the	paternal
grandfather	is	liable	to	maintain	every	illegitimate	child
of	his	son	would	be	to	cast	upon	him	a	burden	which	it
may	 be	 difficult	 for	 him	 to	 remove	 by	 proof.	 In	 these
circumstances	 it	 appears	 to	me	 to	 be	 the	more	 correct
view	.	.	.	that	no	such	liability	as	we	are	considering	lies
upon	the	paternal	grandfather	.	.	.
In	our	opinion	the	view	taken	by	the	lower	court	 is	 the
correct	view,	and	the	appeal	must	therefore	be	dismissed
.	.	.
DE	VILLIERS	CJ,	CURLEWIS	JA	and	STRATFORD
JA	concurred.

Note
See	the	note	on	Petersen	v	Maintenance	Officer	[23].

Aantekening
Sien	die	aantekening	by	Petersen	v	Maintenance	Officer	[23].

[23]	PETERSEN	V	MAINTENANCE	OFFICER

[2004]	1	All	SA	117	(C),	2004	(2)	BCLR	205	(C)

(also	reported	as	Petersen	v	Maintenance	Officer,	Simon’s
Town	Maintenance	Court	

2004	(2)	SA	56	(C))

The	duty	of	paternal	grandparents	to	support	their
unmarried	son’s	child

The	applicant	is	an	unmarried	student	who	gave	birth	to	a	boy
in	2003.	The	child’s	father	admitted	paternity	but	failed	to	make
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an	 adequate	 contribution	 to	 the	 child’s	 maintenance.	 The
applicant	 had	 no	 income.	 Her	 parents	 supported	 her	 and	 the
child.	 When	 she	 approached	 the	 Maintenance	 Court	 for	 a
maintenance	 order	 against	 the	 child’s	 father,	 the	 maintenance
enquiry	showed	 that	he	did	not	have	 the	means	 to	 support	 the
child.	The	applicant	then	lodged	a	maintenance	complaint	with
the	 maintenance	 officer	 to	 the	 effect	 that	 the	 child’s	 paternal
grandparents	are	legally	liable	to	maintain	the	child	but	failed	to
do	 so.	 She	 asked	 the	 maintenance	 officer	 to	 summon	 the
paternal	grandparents	 to	attend	a	maintenance	enquiry,	but	 the
maintenance	 officer	 refused	 to	 do	 so,	 because	 she	was	 of	 the
view	that	the	law	does	not	compel	grandparents	to	support	their
unmarried	 son’s	 child.	 The	 applicant	 approached	 the	 High
Court.	 The	 High	 Court	 held	 that	 paternal	 grandparents	 are
obliged	to	support	their	grandchild	even	if	the	child	was	born	of
unmarried	parents.

Die	plig	van	grootouers	aan	vaderskant	om	hulle
ongetroude	seun	se	kind	te	onderhou

Die	applikant	is	’n	ongetroude	student	wat	in	2003	aan	’n	seun
geboorte	 geskenk	 het.	 Die	 kind	 se	 vader	 het	 vaderskap	 erken
maar	 in	 gebreke	 gebly	 om	 genoegsaam	 tot	 die	 kind	 se
onderhoud	 by	 te	 dra.	 Die	 applikant	 het	 geen	 inkomste	 gehad
nie.	 Sy	 en	 die	 kind	 is	 deur	 haar	 ouers	 onderhou.	 Toe	 sy	 die
Onderhoudshof	om	’n	onderhoudsbevel	 teen	die	kind	se	vader
nader,	 het	 dit	 uit	 die	 onderhoudsondersoek	 geblyk	 dat	 hy	 nie
finansieel	daartoe	in	staat	was	om	die	kind	te	onderhou	nie.	Die
applikant	het	toe	’n	onderhoudsklag	teen	die	kind	se	grootouers
aan	 vaderskant	 ingedien.	 Sy	 het	 beweer	 dat	 hulle	 regtens
verplig	is	om	die	kind	te	onderhou	maar	in	gebreke	bly	om	dit
te	 doen.	 Sy	 het	 die	 onderhoudsbeampte	 versoek	 om	 die
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grootouers	 aan	 vaderskant	 te	 dagvaar	 om	 ’n
onderhoudsondersoek	by	te	woon.	Die	onderhoudsbeampte	het
geweier	 om	 dit	 te	 doen	 aangesien	 sy	 van	 mening	 was	 dat
grootouers	 aan	 vaderskant	 nie	 verplig	 is	 om	 hulle	 ongetroude
seun	 se	 kind	 te	 onderhou	 nie.	 Die	 applikant	 het	 die	 Hoë	Hof
genader.	Die	Hoë	Hof	het	beslis	dat	grootouers	aan	vaderskant
wel	 hulle	 kleinkind	 moet	 onderhou	 selfs	 indien	 die	 kind	 uit
ongetroude	ouers	gebore	is.

FOURIE	 J:	 [1]*	 In	Motan	 and	 Another	 v	 Joosub	 1930
AD	 61	 [22],	 it	 was	 held	 that	 in	 terms	 of	 our	 common
law	 the	 paternal	 grandfather	 of	 an	 extra-marital	 child
owes	no	duty	of	 support	 to	 the	 child.	The	 issue	 in	 this
application	 is	 whether	 the	 common-law	 rule	 as
enunciated	 in	 Motan	 (supra)	 passes	 constitutional
muster	.	.	.
[7]	 Mr	 Abduroaf,	 who	 appears	 for	 the	 applicant,
submitted	 that	 the	 common-law	 rule	 as	 interpreted	 in
Motan,	 violates	 the	 extra-marital	 child’s	 constitutional
rights	to	equality	and	dignity	enshrined	in	sections	9	and
10	of	 the	Constitution	of	 the	Republic	of	South	Africa
Act	108	of	1996	(“the	Constitution”)	and	is	contrary	to
the	 best	 interest	 of	 the	 child.	 (See	 section	 28(2)	 of	 the
Constitution).	He	accordingly	submits	that	the	common-
law	rule	is	unreasonable	and	unjustifiable	and	should	be
declared	unconstitutional	and	invalid.
[8]	 I	 am	bound	 by	 the	 decision	 in	Motan	 (supra)	with
regard	 to	 the	 interpretation	 of	 the	 common	 law,	 but
section	 173	 of	 the	Constitution	 provides	 that	 the	 court
has	 the	 inherent	 power	 to	 develop	 the	 common	 law,
taking	 into	 account	 the	 interest	 of	 justice.	 Section	 8(3)
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(a)	of	the	Constitution	enjoins	the	court	in	order	to	give
effect	 to	 a	 right	 in	 the	 Bill	 of	 Rights	 .	 .	 .	 ,	 where
necessary,	to	develop	the	common	law	to	the	extent	that
legislation	 does	 not	 give	 effect	 to	 that	 right.	 Section
39(2)	of	the	Constitution	provides	that	when	developing
the	 common	 law,	 the	 court	 must	 promote	 the	 spirit,
purport	and	objects	of	the	Bill	of	Rights.
[9]	The	 discharge	 of	 this	 duty	 to	 develop	 the	 common
law,	 involves	 a	 two-stage	 enquiry	 to	 be	 undertaken	 by
the	 court.	 The	 first	 stage	 is	 to	 consider	 whether	 the
existing	 common-law	 .	 .	 .	 requires	 development	 in
accordance	 with	 these	 objectives	 .	 .	 .	 If	 this	 enquiry
leads	 to	 a	 positive	 answer,	 the	 second	 stage	 concerns
itself	 with	 how	 such	 development	 is	 to	 take	 place	 in
order	to	meet	the	section	39(2)	objectives	.	.	.
[10]	The	rationale	for	this	common-law	rule	is	described
as	follows	in	Motan	at	70:
“I	 now	 come	 to	 Mr	 de	 Villiers	 ’	 argument	 that	 we
ought	 to	 draw	 no	 distinction	 between	 the	 maternal
and	the	paternal	grandfather.	They	are	both	bound	to
the	 illegitimate	 child	 of	 their	 daughter	 or	 son
respectively	 nexu	 sanguinis	 and	 therefore	 the	 same
duty	 lies	 upon	 both.	 From	 an	 ethical	 point	 of	 view
there	 is	much	 to	 be	 said	 for	 this	 contention,	 and	 the
Civilians	may	have	 taken	 this	 view	 if	 there	were	 no
great	 practical	 difficulties	 in	 the	way.	But	 there	 are.
The	 father	 of	 the	 mother	 of	 an	 illegitimate	 child
knows	 full	well	 that	 it	 is	his	daughter’s	child,	 and	 if
called	 upon	 to	 pay	 for	 its	 support,	 the	 proof	 of	 the
nexus	 sanguinis	 is	 at	 hand.	 If,	 however,	 the	paternal
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grandfather	is	called	upon	to	pay,	he	may	perhaps	be
sufficiently	certain	in	those	cases	where	the	woman	is
the	concubine	of	his	son,	where	they	live	together	as
man	and	wife,	but	in	no	other	case	can	he	be	certain.
He	must	either	accept	the	word	of	the	mother	or	trust
to	the	wordly	wisdom	of	his	son.	He	is	called	upon	to
prove	 a	 negative	 where	 he	 has	 no	 real	 means	 of
repelling	 the	 claim.	 To	 hold,	 therefore,	 that	 the
paternal	 grandfather	 is	 liable	 to	 maintain	 every
illegitimate	 child	 of	 his	 son	 would	 be	 to	 cast	 upon
him	 a	 burden	 which	 it	 may	 be	 difficult	 for	 him	 to
remove	by	proof.	In	these	circumstances	it	appears	to
me	to	be	the	more	correct	view	to	follow	the	Civil	law
as	 adopted	 by	 the	 Supreme	 Court	 of	 Appeal	 at
Mechlin	and	as	laid	down	by	Gluck	and	others	to	the
effect	that	no	such	liability	as	we	are	considering	lies
upon	the	paternal	grandfather.”

[11]	Boberg	 (supra)	 [that	 is,	 Van	Heerden	 et	 al	 (eds.)
Boberg’s	 Law	 of	 Persons	 and	 the	 Family]	 at	 423
(footnote	 312),	 states	 that	 it	 is	 illogical	 to	 argue	 (as
Wessels	 JA	 did	 in	 Motan	 at	 70)	 that	 the	 paternal
grandfather	(unlike	the	maternal	grandfather)	cannot	be
certain	that	the	child	is	his	grandchild,	for	this	begs	the
question	 and	 confuses	 adjective	 with	 substantive	 law.
See	too	FP	van	den	Heever	(supra)	[Breach	of	Promise
and	 Seduction	 in	 South	 African	 Law]	 at	 70	 (footnote
66).	 I	 agree	 .	 .	 .	 that	 the	 envisaged	 evidentiary
difficulties	 should	 not	 serve	 as	 a	 basis	 for	 the
formulation	 of	 a	 rule	 of	 substantive	 law.	 In	 any	 event,
the	 post-1930	 developments	 in	 technology	 and	 science
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(a)

(b)

(i)

have	 significantly	 eased	 the	 evidentiary	 burden	 which
may	rest	upon	the	paternal	grandparents	to	disprove	that
their	 son	 is	 the	 father	 of	 the	 extra-marital	 child	 .	 .	 .	 In
my	 view	 the	 grounds	 upon	 which	 our	 common	 law
sought	 to	 draw	 a	 distinction	 between	 the	maternal	 and
paternal	grandparents	in	this	regard,	are	at	this	juncture
not	 persuasive	 and	 the	 validity	 thereof	 should	 be
seriously	questioned	.	.	.
[14]	 Mr	 Abduroaf	 submitted	 that	 the	 constitutional
values	 embodied	 in	 sections	 9,	 10	 and	 28(2)	 of	 the
Constitution,	 dictate	 that	 the	 common-law	 rule	 as
enunciated	in	Motan	(supra)	be	developed	by	imposing
a	duty	of	 support	upon	 the	paternal	grandparents	of	 an
extra-marital	child	in	the	event	of	the	natural	parents	of
such	child	being	unable	to	support	the	child	.	.	.
[15]	 The	 importance	 of	 the	 right	 to	 equality	 has	 been
stressed	 by	 the	 Constitutional	 Court	 and	 the	 Supreme
Court	 of	 Appeal	 .	 .	 .	 The	 nature	 of	 the	 enquiry	 to	 be
followed	 in	 determining	whether	 the	 common-law	 rule
in	 this	 case	 violates	 the	 fundamental	 right	 to	 equality,
appears	to	be	as	follows:

Does	 the	 common-law	 rule	 differentiate	 between
people	or	categories	of	people?	If	so,
Does	 the	 differentiation	 amount	 to	 unfair
discrimination?	This	requires	a	two-stage	analysis:

Firstly,	 does	 the	 differentiation	 amount	 to
discrimination?	 If	 it	 is	 on	 a	 ground	 specified
in	 section	9(3),	 then	discrimination	will	 have
been	established.
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(ii)

(c)

If	 the	 differentiation	 amounts	 to
discrimination,	 does	 it	 amount	 to	 unfair
discrimination?	 If	 it	 has	 been	 found	 to	 have
been	 on	 a	 specified	 ground,	 then	 unfairness
will	be	presumed.

If	 the	 differentiation	 is	 found	 to	 be	 unfair	 then	 a
determination	will	 have	 to	 be	made	 as	 to	whether
the	 common-law	 rule	 can	 be	 justified	 under	 the
limitations	clause.	(Section	36	of	the	Constitution).

See	Harksen	 v	 Lane	NO	 and	Others	1998	 (1)	 SA	 300
(CC)	at	par	54	and	Daniels	v	Campbell	NO	and	Others
2003	(9)	BCLR	969	(C)	at	992E–993D.
[16]	 In	 terms	 of	 our	 common	 law	 the	 maternal	 and
paternal	 grandparents	 of	 a	 child	 born	 in	 wedlock	 are
obliged	 to	 support	 him/her,	 if	 the	 child’s	 parents	 are
unable	 to	 do	 so.	 In	 the	 case	 of	 an	 extra-marital	 child
whose	 parents	 are	 unable	 to	 support	 him/her,	 our
common	 law,	 as	 interpreted	 in	Motan	(supra)	 provides
that	 the	 maternal	 grandparents	 have	 a	 duty	 of	 support
towards	 the	 extra-marital	 child,	 but	 not	 the	 paternal
grandparents.	 The	 common-law	 rule	 accordingly
differentiates	 between	 children	 born	 in	 wedlock	 and
extra-marital	 children	 on	 the	 ground	 of	 birth.	 This
differentiation	 amounts	 to	 discrimination	 as	 birth	 is	 a
ground	 specified	 in	 section	9(3)	of	 the	Constitution.	 In
terms	of	section	9(5)	of	 the	Constitution	discrimination
on	the	ground	of	birth	as	a	listed	ground	is	presumed	to
be	 unfair	 unless	 it	 can	 be	 justified	 under	 section	 36	 of
the	Constitution	.	.	.
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[18]	In	my	view	the	rights	of	equality	and	dignity	in	this
case	are	closely	related	.	.	.
[19]	 I	 am	 of	 the	 opinion	 that	 this	 common-law	 rule
which	 differentiates	 between	 children	 born	 in	wedlock
and	extra-marital	children,	not	only	denies	extra-marital
children	an	equal	right	to	be	maintained	by	their	paternal
grandparents,	 but	 conveys	 the	 notion	 that	 they	 do	 not
have	 the	 same	 inherent	 worth	 and	 dignity	 as	 children
who	are	born	in	wedlock.
[20]	 In	 addition,	 section	 28(2)	 of	 the	 Constitution
underlines	 the	 paramountcy	 of	 the	 best	 interest	 of	 the
child,	 which	 has	 always	 been	 a	 golden	 thread	 which
runs	 throughout	 the	whole	 fabric	of	our	 law	relating	 to
children	.	.	.	The	general	standard	of	the	best	interest	of
the	 child	 introduced	 in	 section	 28(2),	 provides	 a
benchmark	 in	 the	 review	 of	 all	 proceedings	 in	 which
decisions	are	taken	regarding	children.	The	reach	of	the
“best	 interest”	 principle	 has	 already	 been	 viewed	 as
extending	 beyond	 the	 ambit	 of	 the	 rights	 specified	 in
section	 28(1)	 of	 the	 Constitution	 .	 .	 .	 [T]he	 “best
interest”	standard	is,	however,	not	without	limitation.	If
statutory	 provisions	 or	 rules	 of	 the	 common	 law	 are
inconsistent	 with	 the	 best	 interest	 of	 the	 child,	 such
inconsistency	 may	 be	 found	 to	 be	 justified	 under	 the
provisions	of	section	36	of	 the	Constitution.	 .	 .	 [In	 this
regard	FOURIE	J	referred	to	LS	v	AT	and	Another	2001
(2)	BCLR	152	(CC)	and	proceeded:]
[21]	In	my	view,	the	common-law	rule	as	interpreted	in
Motan	 (supra)	 and	 in	 particular	 the	 differentiation
between	 the	 duty	 of	 support	 of	 grandparents	 towards
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children	 born	 in	 wedlock	 and	 extra-marital	 children,
constitutes	unfair	discrimination	on	 the	ground	of	birth
and	 amounts	 to	 an	 infringement	 of	 the	 dignity	 of	 such
children.	The	common-law	rule	 is	also	clearly	contrary
to	the	best	interests	of	extra-marital	children.	It	follows,
in	my	 view,	 that	 it	 violates	 the	 constitutional	 rights	 of
extra-marital	 children,	 and	 in	 particular	 the	 rights
enshrined	in	sections	9,	10	and	28(2)	of	the	Constitution.
[22]	 It	 remains	 to	 be	 considered	whether	 this	 violation
of	 the	 constitutional	 rights	 of	 extra-marital	 children	 is
justifiable	 under	 section	 36	 of	 the	 Constitution.	 This
would	 be	 the	 case	 if	 the	 violation	 is	 reasonable	 and
justifiable	 in	 an	 open	 and	 democratic	 society	 based	 on
human	dignity,	equality	and	freedom.	I	am	of	 the	view
that	 if	 the	 importance	 and	purpose	of	 the	 common-law
rule	 are	 weighed	 against	 the	 nature	 and	 extent	 of	 the
gross	 infringement	 caused	 by	 the	 said	 rule,	 there	 is	 no
justification	for	the	retention	of	the	common-law	rule.	In
this	regard	it	should	be	borne	in	mind	that	extra-marital
children	are	a	group	who	are	extremely	vulnerable	and
their	constitutional	rights	should	be	jealously	protected.
This	would	 not	 only	 be	 in	 line	with	 our	 constitutional
principles,	 but	 also	 in	 accordance	 with	 public
international	law	which	dictates	that	children	should	not
be	allowed	to	suffer	on	account	of	their	birth	.	.	.
[23]	 I	 conclude	 that	 the	 limitation	 imposed	 by	 the
common-law	 rule,	 is	 clearly	 unreasonable	 and
unjustifiable	in	an	open	and	democratic	society	based	on
human	dignity,	equality	and	freedom.	It	 follows,	 in	my
view,	 that	 in	 this	 respect	 our	 common	 law	 has	 to	 be
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developed	 to	promote	 the	 spirit,	 purport	 and	objects	of
the	Bill	of	Rights	.	.	.
[25]	In	Carmichele	v	Minister	of	Safety	and	Security	and
Another	2001	(4)	SA	938	(CC)	at	paragraph	36,	 it	was
stated	 that	 it	 is	 implicit	 in	 section	 39(2),	 read	 with
section	173,	of	the	Constitution,	that	where	the	common
law	 as	 it	 stands	 is	 deficient	 in	 promoting	 the	 spirit,
purport	 and	objectives	 of	 the	Bill	 of	Rights,	 the	 courts
are	 under	 a	 general	 obligation	 to	 develop	 it
appropriately.	 The	 court,	 however,	 warned	 that	 judges
should	be	mindful	of	 the	fact	 that	 the	major	engine	for
law	 reform	 should	 be	 the	 legislature	 and	 not	 the
judiciary.	 The	 judiciary	 should	 confine	 itself	 to	 those
incremental	 changes	 which	 are	 necessary	 to	 keep	 the
common	 law	 in	 step	 with	 the	 dynamic	 and	 evolving
fabric	of	our	society.
[26]	The	 legislature	has	adopted	a	number	of	measures
to	 ameliorate	 the	 negative	 impact	 of	 the	 common	 law
relating	 to	extra-marital	children	 .	 .	 .	However,	 the	 law
continues	to	treat	extra-marital	children	differently	from
children	born	in	wedlock,	particularly	 in	relation	to	 the
duty	 of	 support.	 This	 discrimination	 should	 not	 be
tolerated.	 In	my	view	 the	 attempts	of	 the	 legislature	 to
strike	a	balance	between	the	rights	of	the	single	mother
and	natural	father	of	an	extra-marital	child,	would	not	be
impeded	by	extending	the	duty	of	support	to	the	paternal
grandparents	of	an	extra-marital	child.	On	the	contrary,	I
hold	the	view	that	this	extension	of	the	duty	of	support
would	 enhance	what	 ultimately	 ought	 to	 be	 one	 of	 the
aims	of	 the	 legislature,	 ie	 to	 serve	 the	best	 interests	 of
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(1)

extra-marital	children.
[27]	 In	 my	 view	 it	 is	 necessary,	 in	 order	 to	 keep	 our
common	 law	 in	 step	 with	 the	 values	 enshrined	 in	 the
Constitution,	 that	 a	 duty	 be	 imposed	 on	 paternal
grandparents	to	support	their	extra-marital	grandchildren
to	 the	 same	 extent	 to	which	 the	maternal	 grandparents
are	 liable	 to	maintain	 their	 extra-marital	grandchildren.
The	 imposition	 of	 this	 duty	 of	 support	 would	 be	 an
incremental	step	in	the	development	of	the	common	law.
It	 is	not	necessary	for	 the	purposes	of	 this	 judgment	 to
consider	 whether	 such	 duty	 of	 support	 is	 to	 operate
reciprocally	between	 the	extra-marital	child	and	his/her
grandparents	 and	other	 paternal	 relations.	 It	 is	 also	not
necessary	 for	 purposes	 of	 this	 judgment	 to	 deal	 with
matters	of	access	[that	is,	contact],	custody	[that	is,	care]
and	the	like	in	the	context	of	paternal	grandparents	and
extra-marital	 children.	With	 regard	 to	 the	 presumption
of	 paternity	 and	 the	 envisaged	 evidentiary	 difficulty
which	it	may	present	to	paternal	grandparents,	I	wish	to
reiterate	 that	 it	 should	 not	 serve	 as	 a	 basis	 for	 the
formulation	of	a	rule	of	substantive	law,	nor	should	it	be
used	 as	 an	 excuse	 or	 justification	 to	 perpetuate	 the
violation	 of	 the	 constitutional	 rights	 of	 extra-marital
children	.	.	.
[29]	In	the	result	I	make	the	following	order:

It	is	declared	that	the	second	and	third	respondents
[that	is,	the	paternal	grandparents]	have	a	legal	duty
to	support	the	extra-marital	child	of	the	applicant	.	.
.	 to	 the	 same	 extent	 to	which	 the	 fourth	 and	 fifth
respondents	[that	is,	the	maternal	grandparents]	are
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(2)
liable	to	maintain	the	said	child.
The	 first	 respondent	 is	 directed	 to	 take	 the
necessary	 steps	 for	an	enquiry	 to	be	held	 in	 terms
of	 section	 10	 of	 the	 Maintenance	 Act	 No	 99	 of
1998,	with	a	view	to	enquiring	into	the	provision	of
maintenance	 by	 the	 second	 and	 third	 respondents
for	the	said	extra-marital	child	of	the	applicant	.	.	.

Note
The	 court’s	 extension	 of	 the	 duty	 of	 support	 to	 the	 paternal
grandparents	 of	 a	 child	 who	 is	 born	 of	 unmarried	 parents	 is
most	welcome.	Even	 though	 the	decision	 is	not	binding	on	all
divisions	 of	 the	 court,	 it	 is	 likely	 that	 the	 decision	 will	 be
followed	and	that,	in	future,	maternal	and	paternal	grandparents
will	be	liable	for	support	regardless	of	whether	their	grandchild
was	 born	 of	 married	 or	 unmarried	 parents	 (see	 also	 Boezaart
Persons	117;	Robinson	in	Atkin	(ed.)	2007	International	Survey
of	Family	Law	283;	Bekink	2008	De	Jure	154).
In	the	note	on	S	v	L	[18]	it	was	pointed	out	that	section	1(1)	of
the	Children’s	Act	 replaced	 the	 term	“parental	 authority”	with
“parental	responsibilities	and	rights”.	In	terms	of	section	18(2)
of	 the	Children’s	Act,	 a	 person’s	 parental	 responsibilities	 and
rights	 include	 care,	 contact,	 guardianship	 and	 contributing	 to
the	 child’s	 maintenance.	 “Care”	 includes	 “[w]ithin	 available
means,	providing	 the	child	with	a	suitable	place	 to	 live,	 living
conditions	 that	 are	 conducive	 to	 his	 or	 her	 health,	 well-being
and	development,	and	the	necessary	financial	support”	(section
1(1)).	 In	 other	 words,	 anyone	 who	 has	 care	must	 support	 the
child.	 A	 grandparent	 does	 not	 automatically	 have	 care.	 He	 or
she	 may,	 however,	 acquire	 care	 by	 entering	 into	 a	 parental
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responsibilities	 and	 rights	 agreement	 in	 terms	of	 section	22	of
the	 Children’s	 Act	 or	 by	 obtaining	 a	 court	 order	 that	 awards
care	to	him	or	her	in	terms	of	the	common	law	or	section	23	of
the	Children’s	Act.	In	these	circumstances,	the	grandparent	will
be	liable	for	his	or	her	grandchild’s	support	even	if	a	court	were
to	find	that	the	decision	in	Petersen	v	Maintenance	Officer	was
incorrect.
As	regards	the	court’s	reference	to	“extra-marital”	children	and
children	 “born	 in	 wedlock”,	 see	 the	 note	 on	Wood	 v	 Davies
[33].

Aantekening
Dit	 is	 ’n	 baie	 welkome	 ontwikkeling	 dat	 die	 hof	 die
onderhoudsplig	 na	 die	 grootouers	 aan	 vaderskant	 van	 ’n	 kind
wat	 uit	 ongetroude	 ouers	 gebore	 is,	 uitgebrei	 het.	 Alhoewel
hierdie	 uitspraak	 nie	 bindend	 is	 op	 alle	 afdelings	 van	 die	 hof
nie,	 sal	 dit	 waarskynlik	 nagevolg	 word	 en	 sal	 grootouers	 aan
moeders-	 en	 vaderskant	 in	 die	 toekoms	 aanspreeklik	 gehou
word	 vir	 hulle	 kleinkind	 se	 onderhoud	 ongeag	 of	 die	 kind	 uit
getroude	 of	 ongetroude	 ouers	 gebore	 is	 (sien	 ook	 Boezaart
Personereg	 124;	 Robinson	 in	 Atkin	 (red.)	 2007	 International
Survey	of	Family	Law	283;	Bekink	2008	De	Jure	154).
In	die	aantekening	by	S	v	L	[18]	word	aangedui	dat	artikel	1(1)
van	 die	 Children’s	 Act	 die	 begrip	 “ouerlike	 gesag”	 met
“ouerlike	verantwoordelikhede	en	regte”	vervang	het.	Ingevolge
artikel	 18(2)	 van	 die	 Children’s	 Act	 omvat	 ’n	 persoon	 se
ouerlike	verantwoordelikhede	en	regte	sorg,	kontak,	voogdy	en
die	plig	om	by	te	dra	tot	die	kind	se	onderhoud.	“Care”	(dit	wil
sê,	 “sorg”)	 sluit	 die	 volgende	 in:	 “[w]ithin	 available	 means,
providing	 the	 child	 with	 a	 suitable	 place	 to	 live,	 living
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conditions	 that	 are	 conducive	 to	 his	 or	 her	 health,	 well-being
and	development,	and	 the	necessary	 financial	 support”	 (artikel
1(1)).	Met	ander	woorde,	enige	persoon	wat	sorg	het,	moet	die
kind	onderhou.	’n	Grootouer	het	nie	outomaties	sorg	nie.	Hy	of
sy	 kan	 egter	 wel	 sorg	 verkry	 deur	 ’n	 ouerlike
verantwoordelikhede-en-regte-ooreenkoms	ingevolge	artikel	22
van	die	Children’s	Act	aan	te	gaan	of	’n	hofbevel	te	verkry	wat
ingevolge	 die	 gemenereg	 of	 artikel	 23	 van	 die	Children’s	Act
sorg	aan	hom	of	haar	toeken.	In	sodanige	omstandighede	sal	die
grootouer	 vir	 sy	 of	 haar	 kleinkind	 se	 onderhoud
verantwoordelik	 wees	 selfs	 indien	 ’n	 hof	 sou	 bevind	 dat	 die
beslissing	in	Petersen	v	Maintenance	Officer	verkeerd	is.
Sien	die	aantekening	by	Wood	v	Davies	[33]	in	verband	met	die
hof	 se	 verwysing	 na	 “extra-marital”	 (dit	 wil	 sê,	 “buite-
egtelike”)	 kinders	 en	 kinders	 wat	 “in	 wedlock”	 (dit	 wil	 sê,
“binne-egtelik”)	gebore	is.

	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.

[24]	FS	V	JJ

2011	(3)	SA	126	(SCA)

The	acquisition	of	parental	responsibilities	and	rights	by	an
unmarried	father

C	was	born	of	unmarried	parents	in	2006,	when	her	parents	had
been	living	together	for	18	months.	At	the	time	of	her	birth,	the
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common	 law	 and	 the	Natural	 Fathers	 of	Children	 born	 out	 of
Wedlock	Act	 86	 of	 1997	 regulated	 the	 acquisition	 of	 parental
responsibilities	 and	 rights	 (or	 parental	 power,	 as	 it	 was	 then
known).	In	terms	of	the	common	law,	only	the	mother	of	a	child
born	 of	 unmarried	 parents	 automatically	 acquired	 parental
responsibilities	and	rights	in	respect	of	the	child.	However,	the
Natural	Fathers	of	Children	Born	out	of	Wedlock	Act	permitted
the	 unmarried	 father	 to	 approach	 the	 court	 for	 an	 order
awarding	 guardianship,	 care	 and/or	 contact	 to	 him.	 As	 C’s
father	did	not	seek	such	an	order,	C’s	mother	(R)	was	the	only
person	who	had	parental	responsibilities	and	rights	in	respect	of
her.	 R	 died	 of	 illness	 two	 months	 after	 C’s	 birth.	 After	 R’s
death,	C	 lived	with	 the	 Js,	who	 are	 her	maternal	 grandmother
and	 her	 grandmother’s	 husband	 (who	 is	 not	 the	 child’s
grandfather),	 for	 some	 three-and-a-half	 years.	 After	 being
successfully	reunified	with	her	biological	father,	S,	C	lived	with
him	 and	 his	wife	 for	 the	 remainder	 of	 the	 approximately	 five
years	 of	 her	 life.	During	virtually	 all	 of	C’s	 life,	 S	 and	 the	 Js
were	 involved	 in	 legal	 disputes	 regarding	 parental
responsibilities	and	rights	 in	 respect	of	her.	Several	 judgments
were	 delivered	 by	 the	Northern	Cape	High	Court,	Kimberley,
one	by	the	Western	Cape	High	Court,	Cape	Town,	and	one	by
the	Children’s	Court.	S	 lived	 in	 the	 area	of	 jurisdiction	of	 the
Western	 Cape	 High	 Court,	 while	 the	 Js	 lived	 in	 the	 area	 of
jurisdiction	 of	 the	 Northern	 Cape	 High	 Court.	 Three	 of	 the
orders	were	made	by	KGOMO	JP	 in	 the	Northern	Cape	High
Court	 after	 the	 coming	 into	 operation	 of	 section	 21	 of	 the
Children’s	 Act	 38	 of	 2005	 on	 1	 July	 2007.	 In	 these	 orders,
KGOMO	 JP	 awarded	 guardianship	 and	 care	 of	 C	 to	 the	 Js
subject	 to	 reasonable	 contact	 between	 C	 and	 S;	 ordered	 S	 to
deliver	C	to	the	Js;	invited	the	Js	to	bring	contempt	proceedings
"******	DEMO	-	www.ebook-converter.com*******"



against	S	after	S	had	failed	to	deliver	C	to	them	because	he	had
relied	 on	 an	 order	 he	 had	 obtained	 in	 the	Western	Cape	High
Court	 to	 stay	 KGOMO	 JP’s	 order	 to	 deliver	 C	 to	 the	 Js;
convicted	 S	 of	 contempt;	 and	 ordered	 S	 to	 pay	 the	 Js’	 costs,
some	of	it	on	attorney	and	client	scale.	KGOMO	JP	made	these
orders	even	though	the	family	advocate	had	indicated	that	S	had
automatically	 acquired	 parental	 responsibilities	 and	 rights	 in
terms	 of	 the	 Children’s	 Act	 and	 had	 recommended	 that	 C
should	reside	with	S	subject	to	a	process	of	reintegration;	S	and
the	 Js	 had	 obtained	 orders	 by	 agreement	 that	 C	 would	 reside
with	S;	and	C	had	been	 living	with	S	and	his	wife	 for	 several
months.	S	unsuccessfully	approached	KGOMO	JP	for	leave	to
appeal	against	 the	orders	he	had	made.	The	Supreme	Court	of
Appeal	subsequently	granted	S	leave	to	appeal.	On	appeal,	the
orders	KGOMO	JP	had	made	were	set	aside.

Die	verkryging	van	ouerlike	verantwoordelikhede	en	regte
deur	’n	ongetroude	vader

C	 is	 in	 2006	 gebore	 uit	 ongetroude	 ouers	 wat	 op	 daardie
stadium	vir	18	maande	saamgewoon	het.	Toe	sy	gebore	is,	het
die	 gemenereg	 en	 die	 Wet	 op	 Natuurlike	 Vaders	 van	 Buite-
egtelike	 Kinders	 86	 van	 1997	 die	 verkryging	 van	 ouerlike
verantwoordelikhede	 en	 regte	 (of	 ouerlike	 gesag	 soos	 dit	 toe
bekend	 gestaan	 het)	 gereguleer.	 Ingevolge	 die	 gemenereg	 het
slegs	die	moeder	van	’n	kind	wat	uit	ongetroude	ouers	gebore	is
outomaties	 ouerlike	 verantwoordelikhede	 en	 regte	 ten	 opsigte
van	 die	 kind	 verkry.	 Ingevolge	 die	Wet	 op	Natuurlike	Vaders
van	Buite-egtelike	Kinders	kon	die	ongetroude	vader	by	die	hof
aansoek	doen	om	 ’n	bevel	wat	voogdy,	 sorg	 en/of	kontak	 aan
hom	toeken.	Aangesien	C	se	vader	nie	om	so	’n	bevel	aansoek
gedoen	het	 nie,	was	C	 se	moeder	 (R)	die	 enigste	persoon	wat
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ouerlike	 verantwoordelikhede	 en	 regte	 ten	 opsigte	 van	 haar
gehad	 het.	 R	 is	 twee	 maande	 na	 C	 se	 geboorte	 weens	 siekte
oorlede.	Na	R	se	dood,	het	C	vir	ongeveer	drie	en	’n	half	jaar	by
die	 Js	 gewoon.	Die	 Js	 is	 haar	materne	 ouma	 en	 haar	 ouma	 se
man	(wat	nie	die	kind	se	oupa	is	nie).	Nadat	sy	suksesvol	met
haar	 biologiese	 vader,	 S,	 herenig	 is,	 het	C	 vir	 die	 res	 van	 die
ongeveer	 vyf	 jaar	 van	 haar	 lewe	 by	 hom	 en	 sy	 vrou	 gewoon.
Gedurende	feitlik	die	hele	duur	van	C	se	lewe	was	S	en	die	Js
betrokke	 in	 regsdispute	 oor	 die	 ouerlike	 verantwoordelikhede
en	regte	 ten	opsigte	van	C.	Verskeie	uitsprake	 is	gelewer	deur
die	Noord-Kaap	Hoë	Hof,	Kimberley,	 een	 is	gelewer	deur	die
Wes-Kaap	Hoë	Hof,	Kaapstad	en	nog	een	deur	die	Kinderhof.	S
het	 in	 die	 jurisdiksiegebied	 van	 die	 Wes-Kaap	 Hoë	 Hof
gewoon,	 terwyl	 die	 Js	 in	 die	 jurisdiksiegebied	van	die	Noord-
Kaap	 Hoë	 Hof	 gewoon	 het.	 Drie	 van	 die	 bevele	 is	 deur
KGOMO	RP	in	die	Noord-Kaap	Hoë	Hof	gemaak	nadat	artikel
21	 van	 die	 Children’s	 Act	 38	 van	 2005	 op	 1	 Julie	 2007	 in
werking	getree	het.	 In	hierdie	bevele	het	KGOMO	RP	voogdy
en	 sorg	 van	 C	 aan	 die	 Js	 toegeken	 onderhewig	 aan	 redelike
kontak	 tussen	 C	 en	 S;	 het	 hy	 S	 beveel	 om	 C	 aan	 die	 Js	 te
oorhandig;	het	hy	die	Js	uitgenooi	om	verrigtinge	vir	minagting
van	die	hof	teen	S	van	stapel	te	stuur	nadat	S	versuim	het	om	C
aan	 hulle	 te	 oorhandig	 omdat	 hy	 hom	 beroep	 het	 op	 ’n	 bevel
wat	 hy	 in	 die	 Wes-Kaap	 Hoë	 Hof	 verkry	 het	 om
tenuitvoerlegging	 van	 die	 bevel	wat	KGOMO	RP	gemaak	 het
dat	 C	 aan	 die	 Js	 oorhandig	moet	 word,	 op	 te	 skort;	 het	 hy	 S
skuldig	bevind	aan	minagting	van	die	hof;	en	het	hy	S	gelas	om
die	 Js	 se	 koste	 te	 betaal,	 en	 ’n	 gedeelte	 daarvan	 boonop	 op
prokureur-kliënt-skaal.	KGOMO	RP	het	hierdie	bevele	gemaak
ten	 spyte	 daarvan	 dat	 die	 gesinsadvokaat	 aangedui	 het	 dat	 S
ingevolge	 die	 Children’s	 Act	 outomaties	 ouerlike
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verantwoordelikhede	 en	 regte	 ten	opsigte	van	C	verkry	het	 en
ook	 aanbeveel	 het	 dat	 C	 onderworpe	 aan	 ’n	 proses	 van
hereniging	by	S	moet	woon;	S	en	die	Js	bevele	verkry	het	wat
gebaseer	was	op	ooreenkomste	tussen	hulle	dat	C	by	S	sal	bly;
en	C	vir	etlike	maande	reeds	by	S	en	sy	vrou	gewoon	het.	S	het
KGOMO	RP	onsuksesvol	genader	om	toestemming	om	teen	sy
bevele	te	appelleer.	Die	Hoogste	Hof	van	Appèl	het	later	aan	S
verlof	 om	 te	 appelleer	 toegestaan.	 In	 appèl	 is	 die	 bevele	 wat
KGOMO	RP	gemaak	het,	ter	syde	gestel.

LEWIS	JA:	[5]*	There	are	a	number	of	issues	that	must
be	 determined:	 the	 best	 interests	 of	 C;	 the	 rights	 of
unmarried	 fathers;	 whether	 the	 Northern	 Cape	 and
Western	Cape	High	Courts	 had	 concurrent	 jurisdiction
at	 the	 times	 their	 respective	orders	were	made;	and	 the
extent	of	grandparents’	rights	in	respect	of	children.	.	.	.
The	legal	framework
Unmarried	fathers’	rights	and	responsibilities
[23]	.	.	.	[T]he	law	governing	the	rights	of	an	unmarried
father	changed	during	the	course	of	the	litigation.	When
C	was	born	the	Natural	Fathers	of	Children	Born	out	of
Wedlock	 Act	 86	 of	 1997	 applied.	 It	 did	 not	 confer
custody	[that	is,	care]	and	guardianship	on	an	unmarried
father,	 even	 on	 the	 death	 or	 incapacity	 of	 the	 mother.
And	 in	 the	 absence	 of	 a	 will	 directing	 otherwise
grandparents	also	did	not	have	these	powers	without	an
order	of	court.
[24]	 However,	 during	 the	 course	 of	 the	 disputes,	 the
Children’s	Act	38	of	2005	came	 into	operation,	 in	part
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in	 2007,	 and	 the	 balance	 in	 2010.	 Section	 21	 of	 the
Children’s	 Act,	 which	 came	 into	 operation	 on	 1	 July
2007,	 is	 fundamental	 in	 this	 matter.	 The	 relevant	 part
reads:
“21	Parental	responsibilities	and	rights	of	unmarried
fathers
(1)	The	biological	father	of	a	child	who	does	not	have

parental	responsibilities	and	rights	in	respect	of	the	child
in	 terms	 of	 section	 20,	 acquires	 full	 parental
responsibilities	and	rights	in	respect	of	the	child	—
(a)	if	at	the	time	of	the	child’s	birth	he	is	living	with

the	mother	in	a	permanent	life-partnership.	.	.	.”
Section	 20	 deals	 with	 the	 parental	 responsibilities	 and
rights	of	married	fathers.	And	s	21(4)	states	 that	 [s	21]
applies	“regardless	of	whether	the	child	was	born	before
or	after	the	commencement	of	this	Act”.
[25]	 If,	 therefore,	 S	 and	 R	 had	 been	 living	 in	 a
“permanent	life	partnership”	at	the	time	of	C’s	birth	he
would	 automatically	 have	 acquired	 parental	 rights	 and
responsibilities	when	the	section	came	into	operation	on
1	July	2007.
Grandparents’	rights	and	responsibilities
[26]	 Sections	 23	 and	 24	 of	 the	 Children’s	 Act,	 which
govern	 non-parental	 rights	 to	 care	 and	 guardianship
respectively,	 came	 into	 operation	 on	 1	 April	 2010.
Section	23	 allows	 any	person	having	 an	 interest	 in	 the
care,	wellbeing	or	development	of	a	child	to	apply	to	an
appropriate	court	for	rights	of	contact	and	care,	subject
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to	 the	best	 interests	of	 the	child.	Section	24	deals	with
the	 assignment	 of	 guardianship.	 Before	 that	 date
grandparents	had	no	inherent	rights	or	responsibilities.	It
was	only	a	High	Court,	as	the	upper	guardian	of	a	child,
that	 could	 confer	 access,	 custody	 or	 guardianship	 on	 a
grandparent.	And	of	course	that	too	would	be	done	only
if	it	were	in	the	best	interests	of	a	child	–	an	assessment
that	would	have	been	made	having	 regard	 to	 the	 rights
of	the	biological	parents.1

The	first	judgment	and	order:	2	October	2009
[27]	Ms	Anderson,	for	S,	contends	that,	 in	reaching	the
conclusion	 that	 guardianship	 and	 care	 of	 C	 should	 be
awarded	 to	 the	 Js,	 KGOMO	 JP	 made	 a	 number	 of
factual	 errors.	 This	 is	 undoubtedly	 so.	 I	mention	 but	 a
few.	They	included	that	S	had	“shacked	up”	with	R	and
that	 they	were	 not	 in	 a	 “permanent	 love	 relationship”.
This	 was	 contrary	 to	 all	 the	 evidence.	 They	 had	 lived
together	 for	 at	 least	 a	 year	 prior	 to	 C’s	 birth;	 they
intended	 marrying	 afterwards;	 S	 had	 taken	 a	 month’s
leave	 from	 work	 to	 care	 for	 R	 and	 the	 baby	 after	 her
birth,	and	did	in	fact	do	so,	together	with	Mrs	J	[that	is,
R’s	mother].
[28]	 The	 permanence	 of	 the	 relationship,	 and	 the	 love
that	Ms	R	felt	for	S,	are	demonstrated	in	a	diary	that	R
kept	 before	 she	 gave	 birth,	 in	 which	 she	 wrote	 to	 her
unborn	child	saying	that	they	both	had	to	“hold	on	to	life
–	so	me,	you	and	your	dad	can	be	together	soon.	.	.	.	He
loves	us	so	much	.	.	.”.	.	.	.
[29]	KGOMO	JP	found	too	that	the	Js	had	brought	C	up
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as	 their	 own	 child	 “without	 any	 demur	 from	 any
quarter”.	In	the	light	of	the	history	of	the	litigation,	and
of	the	process	of	reunification	.	.	.	this	conclusion	has	no
foundation.
[30]	 Even	 more	 extraordinary	 is	 the	 judge	 president’s
conclusion	 that	 C	 should	 not	 be	 uprooted	 from	 the
“secure,	 familiar	 and	warm	 environment	 that	 she	 finds
herself	 in”.	 In	 fact,	 C	 was	 living	 with	 her	 father	 and
stepmother	 .	 .	 .	after	 the	process	of	 reunification,	when
KGOMO	JP	made	his	order.
[31]	Ms	Anderson	also	contends	that	the	judge	president
came	 to	 incorrect	 legal	conclusions.	 .	 .	 .	By	virtue	of	s
21	 of	 the	 Children’s	 Act,	 S,	 who	 was	 living	 in	 a
permanent	 life	 partnership	 with	 R	 at	 the	 time	 of	 C’s
birth,	acquired	full	parental	responsibilities	and	rights	in
respect	of	C,	before	 the	Js	 themselves	applied	 for	 such
responsibilities	and	rights.	At	the	time	that	they	did	so	–
in	August	2008	–	the	sections	of	the	Act	that	would	have
allowed	 for	 them	 to	 acquire	 such	 rights	 and
responsibilities	 (ss	 23	 and	 24,	which	 permit	 a	 court	 to
grant	 care,	 contact	 and	 guardianship	 to	 an	 interested
person)	were	not	in	operation:	they	applied	only	from	1
April	 2010.	 Of	 course,	 as	 I	 have	 said,	 the	High	 Court
would	have	had	jurisdiction,	as	the	upper	guardian	of	all
children,	to	award	such	rights	to	grandparents.
[32]	But,	as	S	argues,	his	 inherent	 right	as	a	biological
father	had	 to	be	 taken	 into	account,	 subject,	obviously,
to	whether	 it	was	in	C’s	best	 interests.	Note	 that	s	7	of
the	 Children’s	 Act	 attempts	 a	 codification	 of	 what
factors	must	be	 taken	into	account	 in	determining	what
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is	in	the	best	interests	of	a	child.	I	shall	not	deal	with	it
since	 there	 is	 no	 dispute	 between	 the	 various	 experts
who	 have	 reported	 on	 C’s	 best	 interests	 .	 .	 .	 But	 it	 is
significant	that	s	9	of	the	Children’s	Act,	in	operation	at
the	 time	 when	 the	 first	 order	 was	 made,	 was	 .	 .	 .	 not
referred	to	nor	applied	by	KGOMO	JP.	It	provides:
“In	 all	 matters	 concerning	 the	 care,	 protection	 and

well-being	 of	 a	 child	 the	 standard	 that	 the	 child’s	 best
interest	is	of	paramount	importance,	must	be	applied.”
Given	 the	 fact	 that	 reunification	 of	C	 and	S	 had	 taken
place,	and	that	it	was	known	to	have	been	successful	at
the	time	of	the	first	order,	it	could	not	have	been	thought
by	any	court	 that	 it	was	 in	her	best	 interest	 that	 she	be
moved	 from	her	 family	 in	Paarl	 and	 taken	 to	 the	 Js	 in
Keimoes.
[33]	KGOMO	JP	seemed	 to	be	oblivious	of	 the	 law	 in
this	regard	when	he	ordered	that	the	Js	be	awarded	care
and	 guardianship	 of	 C,	 and	 continued	 to	 ignore	 the
legislation	(and	the	child’s	best	interests)	in	subsequent
judgments	 as	 well.	 He	 also	 ignored	 the	 orders	 of	 the
Northern	Cape	High	Court,	made	by	agreement,	which
required	the	parties	 to	follow	an	integration	process,	as
well	as	the	reports	of	psychologists	that	it	had	in	fact	run
smoothly.	 The	 court	 also	 seemed	 oblivious	 of	 the	 fact
that	S	had	already	acquired	parental	responsibilities	and
rights	in	respect	of	C,	by	virtue	of	s	21	of	the	Children’s
Act,	 and	 that	 it	 was	 in	 effect	 depriving	 him	 of	 those
responsibilities	and	rights.
[34]	The	 judge	 president’s	 finding,	 that	 it	would	 be	 in
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the	best	interests	of	C	that	her	care	and	guardianship	be
awarded	 to	 the	 Js,	 subject	 to	 S’s	 rights	 of	 “reasonable
access”,	was	thus	not	warranted.	It	was	based	on	factual
errors	 and	 a	 misunderstanding	 of	 the	 law.	 The	 appeal
against	it	must	succeed.	.	.	.
[LEWIS	 JA	 then	dealt	with	 the	 judgment	 and	order	 of
the	Western	Cape	High	Court	which	 ordered	 a	 stay	 of
execution	of	the	order	of	KGOMO	JP	pending	the	final
resolution	of	the	case	in	the	Northern	Cape	High	Court.
She	 held	 that	 the	 Western	 Cape	 High	 Court	 had
jurisdiction	 to	 make	 the	 order	 because	 C	 was	 resident
within	its	jurisdiction	at	the	time	and	because	the	order
did	not	vary	or	set	aside	KGOMO	JP’s	order,	but	merely
suspended	 its	 execution	pending	an	appeal	noted	by	S.
She	proceeded:]
[38]	 That	 said,	 I	 would	 caution	 against	 a	 practice	 of
forum-shopping,	even	in	cases	concerning	disputes	over
parenting	rights	and	responsibilities.	High	Courts	should
not	in	general	be	faced	with	litigation	requiring	them	in
effect	to	set	aside	an	order	made	in	another	jurisdiction.
And	as	 a	 rule,	 since	one	 is	 entitled	 to	 assume	 that	 any
order	 has	 been	 made	 in	 the	 best	 interests	 of	 a	 child,
should	 those	 interests	 change	 over	 time,	 the	 court	 that
made	 the	 initial	 order	 should	 be	 approached	 for	 a
variation.	Much	 of	 the	 difficulty	may	now	be	 resolved
with	the	enactment	of	s	29	of	the	Children’s	Act,	which
came	 into	 operation	 only	 in	 2010.	 It	 provides	 that	 an
application	 under	 ss	 23	 and	 24	 (for	 parental
responsibilities	and	rights	by	an	interested	party)	may	be
brought	 in	 a	 High	 Court	 within	 whose	 area	 of
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jurisdiction	 the	 child	 is	 ordinarily	 resident.	Where	 that
does	 not	 assist,	 however,	 reliance	 on	 formalism	 and	 a
resort	to	inflexible	rules	is	to	be	discouraged,	a	matter	to
which	 I	 shall	 revert	 when	 dealing	 with	 the	 second
judgment	in	the	Northern	Cape	High	Court.
The	 second	 judgment	 and	 order	 in	 the	 Northern
Cape	High	Court:	30	October	2009
[39]	On	9	October	2009	S	filed	an	application	for	leave
to	appeal	against	the	first	order	of	2	October.	.	.	.
[41]	KGOMO	JP	.	.	.	struck	the	application	for	leave	to
appeal	 from	 the	 roll,	 with	 costs,	 and	 handed	 down	 a
further	 judgment	 and	 order	 on	 30	 October.	 He	 felt
constrained	to	do	so	by	S’s	“forum-shopping	or	forum-
hopping	 with	 the	 singular	 motive	 of	 avoiding	 the
consequences	of	the	order	of	this	Court	.	.	.”.	The	judge
president	had	clearly	been	offended	by	the	attempt	by	S
to	 act	 in	 his	 child’s	 best	 interests.	 And	 he	 reacted
indignantly	 to	 [certain	 statements	 by	 S’s	 attorney,	 Ms
Deysel,	 whom	 he	 accused	 of	 being	 “mischievous”,
ignorant	 of	 the	 rules	 of	 court	 and	 discourteous	 to	 the
court.]
[42]	The	judge	president	.	.	.	ordered	S	to	“deliver”	C	to
the	 home	 of	 the	 Js,	 and	 to	 pay	 the	 costs	 of	 the
application	 on	 the	 attorney	 and	 client	 scale.	He	 also	 –
astonishingly	 –	 granted	 the	 Js	 “leave	 to	 bring	 an
application	 for	 Contempt	 of	 Court	 .	 .	 .	 on	 the	 same
papers	suitably	supplemented”.
[43]	The	judgment	regrettably	evinces	a	bias	against	S.
The	intemperate	language	used,	and	the	complete	failure
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to	consider	C’s	interests,	are	to	be	deplored.	S	does	not
rely	 on	 bias	 as	 a	 ground	 on	 its	 own	 in	 seeking	 to
overturn	 the	order.	But,	 in	my	view,	 the	argument	 that
he	 [that	 is,	 KGOMO	 JP]	 stepped	 into	 the	 arena	 by
inviting	the	Js	to	bring	an	application	for	an	order	that	S
was	 in	 contempt	 of	 court	 is	 sound.	 The	 invitation	 is
explicable	only	on	the	basis	that	the	judge	president	was
more	concerned	about	legal	niceties	than	the	child’s	best
interests.	This	is	precisely	what	the	Constitutional	Court
enjoined	 parties	 in	 disputes	 concerning	 children	 not	 to
do:	AD	and	Another	v	DW	and	Others	(Centre	for	Child
Law	 as	 Amicus	 Curiae;	 Department	 of	 Social
Development	 as	 Intervening	 Party).	 3	 The	 court
endorsed	the	view	of	the	minority	in	this	court,	that	the
interests	of	children	should	not	be	held	to	ransom	for	the
sake	of	 legal	niceties.4	As	SACHS	J	 said,	 in	 endorsing
the	 approach	 of	 the	 minority,	 a	 child’s	 best	 interests
“should	 not	 be	 mechanically	 sacrificed	 on	 the	 altar	 of
jurisdictional	formalism”.5

[44]	The	judge	president	erred	also	in	not	alluding	to	Dr
Bredenkamp’s	[that	is,	an	expert	in	the	case]	first	report
which	 had	 been	 placed	 before	 him.	Whatever	C’s	 best
interests	were	when	she	lived	with	the	Js,	they	had	to	be
reconsidered	after	she	had	gone	to	live	with	S	pursuant
to	the	reintegration	process.	As	HURT	J	stated	in	P	and
Another	v	P	and	Another:6

“I	 am	 bound,	 in	 considering	 what	 is	 in	 the	 best
interests	of	G,	 to	 take	everything	into	account	which
has	 happened	 in	 the	 past,	 even	 after	 the	 close	 of
pleadings	and	in	fact	right	up	to	today.	Furthermore,	I
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am	bound	to	take	into	account	the	possibility	of	what
might	 happen	 in	 the	 future	 if	 I	 make	 any	 specific
order.”

See	also	J	v	J.7

[45]	 The	 appeal	 against	 this	 judgment	 and	 order	 must
also	 succeed.	The	 conclusions	 reached	by	KGOMO	JP
have	no	basis	in	fact	or	in	law;	evince	bias	on	his	part;
and	fail	to	consider	at	all	the	only	real	issue:	what	was	in
C’s	 best	 interests.	 The	 order	 that	 S	 pay	 costs	 on	 the
attorney	 client	 scale	 was	 completely	 without
justification:	he	had	acted	in	what	he	considered	was	his
child’s	interests	.	.	.
The	third	judgment	and	order	of	the	Northern	Cape
High	Court:	21	May	2010
[46]	On	10	November	 the	 Js	accepted	 the	 invitation	of
KGOMO	JP	to	apply	for	an	order	that	S	be	found	guilty
of	 contempt	 of	 court.	 They	 added	 Deysel	 as	 a
respondent	for	good	measure.	By	the	 time	it	was	heard
LOUW	J	 in	 the	Western	Cape	High	Court	had	ordered
that	 C	 remain	 with	 her	 father	 in	 the	 Western	 Cape
pending	the	appeal	against	the	first	order.
[47]	KGOMO	JP	considered	the	conclusion	of	LOUW	J,
that	 he	 had	 jurisdiction	 to	 determine	 where	 C	 should
reside	 pending	 the	 appeal,	 to	 be	 incorrect.	 It	 was	 the
judge	president’s	 view	 that	 once	 he	 [that	 is,	LOUW	J]
had	made	 the	first	order	he	was	 functus	officio	 [that	 is,
he	had	discharged	his	office]:	the	custody	issue,	he	said,
was	not	pending.	It	had	been	decided.	.	.	.	[T]he	fact	that
C	was	resident	in	Paarl	when	the	first	order	was	made	–
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and	 that	 the	Western	Cape	High	Court	had	 jurisdiction
as	the	upper	guardian	–	[did	not]	feature	in	his	[that	is,
KGOMO	 JP’s]	 judgment.	 And	 of	 course	 the	 judge
president	did	not	appreciate	 the	 fact	 that	 in	making	 the
first	order	he	was	depriving	S	of	his	parental	rights	and
responsibilities.
[48]	 Nonetheless,	 KGOMO	 JP	 found	 that	 S	 was	 in
contempt	of	his	various	orders:	“guilty	of	disobedience”.
Although	citing	 the	principle,	 that	a	breach	of	an	order
must	 be	deliberate	 and	mala	 fide	 in	 order	 to	 constitute
contempt	of	court,	KGOMO	JP	did	not	in	fact	apply	it.	S
was	 clearly	 acting	 bona	 fide,	 in	 accordance	 with	 an
order	 of	 the	 Western	 Cape	 High	 Court,	 and	 on	 legal
advice.	He	[that	is,	KGOMO	JP]	did	not,	however,	find
Deysel	guilty	of	contempt	of	court.	But	the	order	that	S
and	Deysel	pay	the	costs	of	the	application	(the	latter	de
bonis	 propriis	 [that	 is,	 from	 personal	 funds])	 on	 the
attorney	 client	 scale	 was	 without	 any	 justification.
Indeed,	Mr	Schreuder	for	the	Js	conceded	that	the	orders
were	 ill-founded.	 The	 appeal	 against	 the	 third	 order
must	also	succeed.
The	best	interests	of	C
[49]	 Ultimately	 this	 case	 is	 about	 C’s	 best	 interests.
They	 have	 not	 been	 served	 thus	 far	 by	 the	 Northern
Cape	 High	 Court.	 It	 is	 clear	 now,	 from	 the	 extensive
reports	of	Dr	Bredenkamp	and	Ms	Skelton	[that	 is,	 the
curator	ad	litem	of	C,	who	was	appointed	at	the	request
of	 the	 Supreme	 Court	 of	 Appeal],	 that	 C	 is	 best	 off
living	with	her	father	and	stepmother,	A.	She	has	settled
comfortably	in	her	home,	with	her	younger	half-brother,

"******	DEMO	-	www.ebook-converter.com*******"



and	 has	 developed	 a	 very	 strong	 bond	with	A	 and	 her
half-brother.	She	has	also	developed	a	warm	and	loving
relationship	 with	 her	 paternal	 grandparents	 and	 A’s
parents.
[50]	 Dr	 Bredenkamp	 has	 conducted	 extensive
psychological	 tests,	all	of	which	show	C	to	be	a	happy
child,	 apparently	 unscathed	 by	 the	 legal	 disputes	 over
her.	Ms	Skelton	has	interviewed	many	people	associated
with	C,	and	made	recommendations	about	contact	with
the	 Js.	 S	 is	 quite	 willing	 to	 allow	 them	 contact	 in	 the
circumstances	 recommended	 by	 Ms	 Skelton,	 which	 I
shall	make	part	of	the	order.	C	herself	indicated	that	she
wished	to	live	with	the	S	family,	and	did	not	want	to	go
back	to	Keimoes,	although	she	did	want	to	see	the	Js	in
Paarl	.	.	.
[52]	 I	 referred	 earlier	 to	 grandparents’	 rights	 and
responsibilities	 in	respect	of	 their	grandchildren,	and	to
Townsend-Turner	 v	 Morrow	 in	 which	 KNOLL	 J
referred	 to	 recent	 research	 on	 the	 important	 role	 that
grandparents	 may	 play	 in	 the	 lives	 of	 their
grandchildren.	That	role	is	recognised	in	this	matter	and
discussed	by	Ms	Skelton.	But,	 as	 she	points	out,	C	has
formed	a	bond	with	her	paternal	grandparents	and	with
the	parents	 of	A.	 Indeed,	 she	 recommends	 that	 contact
between	C	and	the	Js	be	facilitated	through	A’s	mother,
Mrs	AJ,	and	Ms	Anderson	agrees	that	this	should	be	the
case.
[53]	Mr	Schreuder,	 for	 the	Js,	did	not	attempt	 to	argue
that	 it	was	 in	C’s	 best	 interests	 to	 live	with	 the	 Js.	He
accepted	the	soundness	of	the	Bredenkamp	and	Skelton
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recommendations.	He	 did,	 however,	 submit	 that	 the	 Js
should	 not	 be	 ordered	 to	 pay	 the	 costs	 of	 the	 appeal.
They	 had	 opposed	 it	 in	 the	 genuine	 belief	 that	 C	 was
best	off	living	with	them.	I	do	not	accept	the	argument.
In	 the	 face	 of	 all	 evidence	 to	 the	 contrary	 they	 have
refused	to	accept	that	C	is	best	off	living	with	her	father,
stepmother	 and	 half-brother.	 S	 has	 had	 to	 go	 to
extraordinary	 lengths	 to	 exercise	 his	 rights	 and	 to
protect	 his	 child’s	 interests.	 I	 see	 no	 reason	 to	 deprive
him	of	the	costs	of	the	appeal.
[54]	I	record	too	that	the	litigation	has	not	been	in	any	of
the	 parties’	 interests.	 Clearly,	 after	 Ms	 R’s	 death,	 in
particular,	emotions	ran	high.	All	wanted	to	keep	C	with
them.	But,	had	the	Js	not	ambushed	S	at	the	funeral	with
papers	in	respect	of	proceedings	in	the	children’s	court,
and	 had	 all	 concerned	 attempted	 to	 talk	 about	 her
genuine	best	interests,	they	would	not	have	spent	nearly
five	 years	 embroiled	 in	 a	 dispute	 about	 her	 residence.
This	was	not	only	at	great	emotional	cost	to	all,	but	also
at	great	financial	cost,	which	none	of	them	could	really
afford.	 Fortunately	 C’s	 interests	 have	 been	 served	 by
Deysel	who	has	 acted	pro	bono	 [that	 is,	 for	 the	 public
good].	I	endorse	the	views	expressed	by	BRASSEY	AJ
in	MB	v	NB,8	that	mediation	in	family	matters	is	a	useful
way	of	avoiding	protracted	and	expensive	 legal	battles,
and	that	litigation	should	not	necessarily	be	a	first	resort.
Legal	practitioners	should	heed	s	6(4)	of	the	Children’s
Act	which	provides	 that	 in	matters	concerning	children
an	 approach	 “conducive	 to	 conciliation	 and	 problem
solving	 should	 be	 followed	 and	 a	 confrontational
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approach	should	be	avoided”.
[LEWIS	JA	allowed	the	appeal	against	 the	three	orders
made	 by	 KGOMO	 JP	 and	 set	 those	 orders	 aside.	 She
further	 declared	 that	 S	 is	 the	 holder	 of	 full	 parental
responsibilities	 and	 rights	 in	 respect	 of	C;	 that	C	 shall
reside	 permanently	 with	 S;	 and	 that	 the	 Js	 may	 have
contact	with	C	on	a	regular	basis,	but	 that	such	contact
should	 be	 arranged	 with	 the	 mother	 of	 S’s	 wife	 and
should	take	place	at	the	home	of	the	mother	of	S’s	wife
or	 at	 a	 place	 agreed	 to	 by	 her	 and	Mrs	 J.	 LEWIS	 JA
further	 required	 that	all	arrangements	 regarding	contact
should	 first	 be	 discussed	with	S.	 She	 also	 ruled	 that	 if
the	 parties	 experienced	 difficulty	 in	 arranging	 contact,
they	 must	 first	 attempt	 to	 resolve	 their	 difficulties
through	mediation.]
BOSIELO	JA,	R	PILLAY	AJA,	BERTELSMANN	AJA
and	K	PILLAY	AJA	concurred.

Note
This	 judgment	 makes	 it	 very	 clear	 that	 section	 21	 of	 the
Children’s	 Act	 38	 of	 2005	 has	 changed	 the	 starting	 point
regarding	 the	 parental	 responsibilities	 and	 rights	 of	 unmarried
fathers.	All	 unmarried	 fathers	 are	 no	 longer	 in	 the	 position	 of
third	 parties	 who,	 like	 grandparents,	 can	 only	 obtain	 parental
responsibilities	and	rights	by	approaching	the	court	for	an	order
awarding	such	responsibilities	and	rights	to	them.	Now,	certain
unmarried	 fathers	 are	 in	 exactly	 the	 same	 position	 as	mothers
and	married	fathers,	for	they	too	automatically	acquire	parental
responsibilities	 and	 rights	 (provided	 that	 the	 requirements	 set
out	in	section	21(1)	of	the	Act	are	met).
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Aantekening
Hierdie	uitspraak	maak	dit	baie	duidelik	dat	artikel	21	van	die
Children’s	Act	38	van	2005	die	wegspringplek	met	betrekking
tot	 die	 ouerlike	 verantwoordelikhede	 en	 regte	 van	 ongetroude
vaders	verander	het.	Alle	ongetroude	vaders	 is	nie	meer	 in	die
posisie	 van	 derdes	 wat,	 net	 soos	 grootouers,	 slegs	 ouerlike
verantwoordelikhede	 en	 regte	 kan	 verkry	 indien	 hulle	 die	 hof
nader	om	’n	bevel	wat	 sodanige	verantwoordelikhede	en	 regte
aan	 hulle	 toeken.	 Nou	 verkeer	 sekere	 ongetroude	 vaders	 in
presies	 dieselfde	 posisie	 as	 moeders	 en	 getroude	 vaders	 want
hulle	 verkry	 ook	 outomaties	 ouerlike	 verantwoordelikhede	 en
regte	 (mits	 daar	 voldoen	 word	 aan	 die	 vereistes	 wat	 artikel
21(1)	van	die	wet	stel).

	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.	Some	footnotes	have	been	omitted	from	the	extract.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.	Sommige	voetnotas	is	weggelaat	uit	die	uittreksel.
See	 in	 this	 regard	Townsend-Turner	 and	Another	 v	Morrow	2004	 (2)	 SA	32
(C),	[2004]	1	All	SA	235	(C)	at	42ff.	The	case	dealt	of	course	with	the	position
before	the	Children’s	Act	came	into	operation.	It	was	followed	in	Kleingeld	v
Heunis	and	Another	2007	(5)	SA	559	(T)	paras	6–10.
2008	(3)	SA	183	(CC)	para	30.
De	Gree	 and	Another	 v	Webb	 and	Others	 (Centre	 for	Child	 Law	as	Amicus
Curiae)	2007	(5)	SA	184	(SCA)	para	99.
Paragraph	30.
2002	(6)	SA	105	(N)	at	110C-D.
2008	(6)	SA	30	(C)	.	.	.	para	20.
2010	(3)	SA	220	(GSJ)	paras	52–59.

Changing	the	status	of	childrenVerandering	van	die	status	van	kinders
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[25]	POTGIETER	V	BELLINGAN

1940	EDL	264

Legitimatio	per	rescriptum	principis
The	applicant	and	the	respondent	married	in	April	1939.	In	the
marriage	certificate	the	respondent	was	described	as	a	bachelor.
A	 child	 was	 born	 of	 this	 marriage.	 In	 November	 1939	 the
respondent	was	arrested	on	a	charge	of	bigamy.	The	applicant
was	confronted	with	the	fact	that	at	the	time	of	his	marriage	to
her	the	respondent	had	been	a	married	man.	She	applied	for	the
marriage	to	be	declared	null	and	void	and	for	an	order	declaring
the	 child	 to	 have	 been	 born	 of	 married	 parents.	 Both	 orders
were	granted.

Legitimatio	per	rescriptum	principis
Die	 applikant	 het	 in	 April	 1939	 met	 die	 respondent	 in	 die
huwelik	getree.	In	die	huweliksertifikaat	is	die	respondent	as	’n
oujongkêrel	aangedui.	’n	Kind	is	uit	hierdie	huwelik	gebore.	In
November	1939	is	die	respondent	op	’n	aanklag	van	bigamie	in
hegtenis	 geneem.	 Die	 applikant	 het	 toe	 vir	 die	 eerste	 keer
uitgevind	dat	die	respondent	 ten	tyde	van	sy	huwelik	met	haar
’n	 getroude	man	was.	 Sy	 het	 aansoek	 gedoen	 dat	 die	 huwelik
nietig	verklaar	word	en	dat	verklaar	word	dat	die	kind	wat	uit
die	 huwelik	 gebore	 is,	 uit	 getroude	 ouers	 gebore	 is.	 Albei
bevele	is	toegestaan.

GANE	 J:	 [267]	 But	 I	 should	 also	 mention	 a	 later
passage	 in	 the	 same	 title,	 25.7.14,	 where	 it	 appears	 to
me	 that	 Voet	 indicates	 a	 way	 out	 of	 the	 present
difficulty.	 Voet	 is	 there	 dealing	 with	 the	 question	 of
legitimation	by	the	Princeps	or	Sovereign.	Voet	 says	 in
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that	section	that	the	Princeps	will	only	grant	an	order	for
legitimation	 of	 children	where	 there	 are	 no	 other	 legal
children,	at	least	so	far	as	the	order	may	purport	to	make
the	 children	 concerned	 the	 heirs	 of	 their	 father;	 but	 he
adds	that	the	Princeps	may	so	far	legitimate	the	children
ut	macula	nativitatis	aboleatur	–	 in	order	 that	 the	stain
of	 their	 nativity	 may	 be	 wiped	 out.	 The	 procedure	 of
legitimation	by	the	Princeps	or	Sovereign	is	unknown	in
South	Africa;	 I	 think	 it	may	be	 said	 to	be	 for	practical
purposes	obsolete.	I	think	that	the	Supreme	Court	(high
court)	 of	 the	 country	 now	 exercises	 the	 power,
somewhat	rarely	no	doubt,	which	formerly	resided	in	the
Princeps	.	.	.

Note
Hahlo	and	Kahn	(357)	and	Spiro	(23)	support	the	court’s	view
that	a	child	can	no	longer	acquire	the	status	of	a	child	who	was
born	of	married	parents	by	way	of	an	order	of	the	Sovereign	in
South	 Africa,	 that	 is,	 by	 way	 of	 legitimatio	 per	 rescriptum
principis.	Pont	(1958	Acta	Juridica	134;	1959	SALJ	448	et	seq),
however,	 advocates	 the	 re-introduction	 of	 legitimatio	 per
rescriptum	principis.	He	considers	that	the	Directorate	of	Home
Affairs	 should	 be	 the	 competent	 authority	 to	 deal	 with	 such
matters.	It	is	doubted	whether	this	suggestion	will	find	favour	in
modern	 times	 (see	 also	Cronjé	LAWSA	 vol	 20	 Part	 1	Persons
par	 462;	 Van	 Heerden	 in	 Van	 Heerden	 et	 al	 (eds.)	 Boberg’s
Law	of	Persons	and	the	Family	429).
With	regard	to	the	court’s	reference	to	“legitimation”,	it	should
be	borne	in	mind	that	the	Children’s	Act	shifted	the	focus	from
labelling	children	to	labelling	the	marital	status	of	their	parents
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and	 that	 children	 are	 no	 longer	 called	 “legitimate”	 or
“illegitimate”.	 It	 has	 therefore	 also	 become	 inappropriate	 to
refer	to	the	“legitimation”	of	children.

Aantekening
Hahlo	en	Kahn	(357)	en	Spiro	(23)	steun	die	siening	van	die	hof
dat	 ’n	 kind	 nie	 meer	 in	 Suid-Afrika	 deur	 ’n	 bevel	 van	 die
owerheid	 (dit	 wil	 sê,	 by	 wyse	 van	 legitimatio	 per	 rescriptum
principis)	die	status	van	’n	kind	wat	uit	getroude	ouers	gebore
is,	 kan	 verkry	 nie.	 Pont	 (1958	Acta	 Juridica	 134;	 1959	SALJ
448	 ev)	 bepleit	 egter	 die	 herinstelling	 van	 legitimatio	 per
rescriptum	 principis	 en	 voer	 aan	 dat	 die	 Departement	 van
Binnelandse	Sake	met	hierdie	bevoegdheid	beklee	moet	word.
Dit	is	te	betwyfel	of	hierdie	voorstel	vandag	byval	sal	vind	(sien
ook	 Cronjé	 LAWSA	 vol	 20	 deel	 1	 Persons	 par	 462;	 Van
Heerden	 in	Van	Heerden	 ea	 (reds.)	Boberg’s	 Law	 of	 Persons
and	the	Family	429).
Met	betrekking	 tot	die	hof	se	verwysing	na	“legitimation”	 (dit
wil	 sê,	 “wettiging”)	 moet	 in	 gedagte	 gehou	 word	 dat	 die
Children’s	Act	die	fokus	verskuif	het	vanaf	die	etiketering	van
kinders	na	die	etiketering	van	die	huwelikstatus	van	kinders	se
ouers	en	dat	daar	nie	meer	na	kinders	verwys	word	as	“wettig”
of	 “onwettig”	 nie.	 Dit	 is	 dus	 ook	 nie	 meer	 gepas	 om	 na
“wettiging”	van	’n	kind	te	verwys	nie.
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Minor’s	capacity	to	actMinderjarige	se	handelingsbevoegdheid

[26]	VAN	DYK	V	SAR	&	H

1956	(4)	SA	410	(W)

A	guardian’s	assistance	to	a	minor	who	enters	into	a
contract

While	 still	 a	 minor,	 the	 applicant	 entered	 into	 a	 contract	 of
employment	 as	 a	 railway	 policeman	 with	 the	 South	 African
Railways	 and	 Harbours.	 The	 applicant’s	 father	 gave	 his
unconditional	written	consent	 to	his	 son’s	 joining	 the	Railway
Police.	Both	 the	applicant	and	his	 father	were	unaware	of	any
particular	 terms	 of	 the	 contract	 and	 accepted	 that	 the
employment	would	be	subject	to	the	usual	terms	and	conditions
of	 service.	 It	 later	 appeared	 that	 the	 contract	 included	 a	 term
which	 prohibited	 the	 applicant	 from	 terminating	 his	 service
with	 the	 Railway	 Police	 for	 a	 period	 of	 three	 years	 from	 the
date	on	which	he	joined.	When	the	applicant	became	aware	of
this	 term	 he	 sought	 an	 order	 setting	 aside	 the	 contract	 of
employment.	 The	 applicant	 argued	 that	 the	 contract	 was	 not
binding	on	him	as	he	did	not	have	 the	necessary	assistance	 to
enter	into	the	contract	since	his	father	was	not	present	when	the
contract	was	 signed.	He	 further	maintained	 that	 his	 father	 did
not	 approve	 all	 the	 terms	 of	 the	 contract	 as	 his	 father	 was
unaware	of	the	specific	terms	it	contained.	The	application	was
dismissed.

’n	Voog	se	bystand	aan	’n	minderjarige	wat	’n	kontrak	sluit
Terwyl	 hy	 nog	 minderjarig	 was,	 het	 die	 applikant	 ’n
dienskontrak	 met	 die	 Suid-Afrikaanse	 Spoorweë	 en	 Hawens
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gesluit	 ingevolge	waarvan	 hy	 as	 spoorwegpolisieman	 in	 diens
geneem	 is.	 Die	 applikant	 se	 vader	 het	 onvoorwaardelik
skriftelik	 toegestem	 dat	 sy	 seun	 by	 die	 spoorwegpolisie	 kon
aansluit.	 Die	 applikant	 en	 sy	 vader	 was	 onbewus	 van	 enige
spesifieke	bepalings	van	die	dienskontrak.	Hulle	het	aanvaar	dat
die	kontrak	aan	die	gewone	diensvoorwaardes	onderworpe	was.
Dit	 het	 later	 geblyk	dat	 die	 kontrak	 ’n	 bepaling	bevat	 het	wat
die	applikant	verbied	het	om	die	spoorwegpolisie	se	diens	binne
drie	 jaar	 vanaf	 sy	 datum	 van	 aansluiting	 te	 verlaat.	 Toe	 die
applikant	 van	 hierdie	 bepaling	 bewus	 word,	 het	 hy	 die	 hof
genader	om	’n	bevel	dat	die	dienskontrak	 tersyde	gestel	word.
Die	 applikant	 het	 beweer	 dat	 die	 kontrak	 hom	 nie	 bind	 nie
aangesien	 hy	 nie	 die	 nodige	 toestemming	 tot	 kontraksluiting
gehad	 het	 nie	 omdat	 sy	 vader	 nie	 teenwoordig	 was	 toe	 die
kontrak	aangegaan	is	nie.	Hy	het	verder	aangevoer	dat	sy	vader
ook	nie	 toegestem	het	 tot	al	die	bepalings	van	die	kontrak	nie
aangesien	 sy	 vader	 nie	 van	 al	 die	 spesifieke	 bepalings	 bewus
was	nie.	Die	aansoek	is	van	die	hand	gewys.

WILLIAMSON	 J:	 [412]	 There	 is	 a	 strange	 lack	 of
authority	 in	 our	 law	 as	 to	 what	 exactly	 constitutes
“assistance”	of	a	minor	in	entering	into	a	contract.	It	has
been	suggested	in	some	authorities	that,	for	instance,	the
parent	or	guardian	should	be	present.	In	fact,	Voet	says
so	but	quite	obviously	that	is	not	a	modern	day	approach
to	it	and	never	has	been	the	approach	of	our	Courts.
In	the	case	of	De	Beer	v	Estate	De	Beer,	1916	CPD	125,
it	 was	 held	 that	 an	 ante-nuptial	 contract	 that	 had	 been
entered	 into	 by	 a	 minor	 was	 of	 no	 force	 and	 effect
because	the	parent	had	not	consented	to	the	ante-nuptial
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contract	 although	 the	parent	 had	 specifically	 consented
to	 the	 marriage.	 But	 in	 that	 case	 KOTZE,	 J,	 who
presided,	held	that	there	was	no	assistance	for	the	simple
reason	that	in	fact	there	was	no	evidence	that	the	father
had	 ever	 consented.	 He	 mentioned	 that	 the	 father,	 of
course,	 had	 not	 been	 present	 when	 the	 contract	 was
executed	and	that	the	father	had	not	brought	his	mind	to
bear	on	it	at	all	but	quite	obviously,	he	did	contemplate
the	 position	 that	 the	 father	 or	 guardian	 might	 give
consent	without	being	present	if	that	consent	was	clearly
proved.
Now,	in	my	view,	on	these	papers	presently	before	me,
the	father	gave	consent	in	unequivocal	terms	to	his	son
joining	the	Police	Force	and	that	written	consent,	proved
as	it	is	in	the	case,	would	be,	in	my	opinion,	ordinarily,
good	 assistance,	 sufficient	 to	 make	 the	 contract	 a
binding	contract.
It	 could,	 of	 course,	 be	 shown	 that	 the	 father	 did	 not
actually	 consent	 to	 a	 specific	 contract	 because	 of	 his
attention	not	being	drawn	to	certain	terms.	I	do	not	think
that	for	a	father	to	give	his	assistance,	it	is	necessary	for
him	 to	 know	 specifically	 all	 the	 terms	 or	 that	 his
attention	should	be	drawn	to	all	the	terms.	It	is	sufficient
if	he	gives	his	mind	specifically	enough	to	the	contract,
to	 know	 the	 type	 of	 contract	 which	 his	 ward	 is
proposing	 to	 enter	 into	 and	 the	 type	 of	 contract	 in
respect	of	which	he	is	giving	his	assent.	In	this	case,	he
gave	his	consent	to	the	son	joining	the	Police	Force.	He
says	 that	 he	meant	 him	 to	 join	 subject	 to	 the	 ordinary
service	conditions.
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Now,	 whether	 as	 a	 fact	 the	 father	 knew	 of	 this	 one
condition	that	service	must	last	for	three	years	or	not,	to
me	 is	 immaterial.	 It	 was	 not	 an	 extraordinary	 term;	 it
was	quite	a	normal	sort	of	term	in	a	contract	whereby	a
person	 is	 taken	 into	service	and	 trained	 for	a	particular
occupation.	 In	 my	 view,	 a	 guardian	 must	 be	 taken	 to
know	 and	 would	 ordinarily,	 of	 course,	 know	 that	 a
person	 being	 taken	 into	 a	 trade	 or	 an	 occupation
requiring	special	training,	would	be	required	to	continue
in	service	for	some	specific	period.	Obviously,	he	would
not	be	allowed	to	enter	into	a	contract	to	learn	or	to	be
trained	with	 the	right	 to	 terminate	 immediately	after	he
has	 got	 such	 training,	 and	 I	 cannot	 see	 anything
abnormal	or	extraordinary	in	the	provision	which	is	now
[413]	 being	 put	 into	 these	 contracts	 as	 a	 result	 of
Parliament’s	 provision	 in	 the	 Railways	 and	 Harbours
Service	 Act	 for	 a	 minimum	 period	 of	 three	 years’
service.
The	 contract	 of	 a	 minor	 in	 these	 cases,	 of	 course,	 is
subject	 to	 the	 ordinary	 rules	 of	 capacity;	 he	 must	 be
assisted;	he	could	set	aside	the	contract	on	any	basis	on
which	 the	 contract	 could	 be	 set	 aside	 ordinarily;	 the
form	 of	 contract	 is	 immaterial;	 the	 attestation	 in	 itself
would	 be,	 in	 my	 view,	 a	 contract	 of	 service	 and	 this
appears	 from	 the	 case	 of	Broodryk	 v	 Smuts,	NO,	 1942
TPD	47.	In	this	present	case	it	was	an	ordinary	contract
of	 service	 with	 no	 conditions	 other	 than	 reasonable
conditions	 for	 the	 type	 of	 service.	 The	 father	 did	 not
choose	to	examine	all	the	conditions,	but	he	did	consent
to	his	son	joining,	as	he	says,	under	the	usual	conditions
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and	 in	 my	 view,	 nothing	 but	 usual	 conditions	 are
incorporated.	 In	 the	 circumstances,	 the	 father	 has
sufficiently	 assisted	 the	 son	 so	 as	 to	make	 the	 contract
binding	upon	the	applicant	.	.	.
In	 my	 view,	 the	 petition	 as	 it	 appears	 before	 me,
showing	no	ground	for	 relief	on	 the	basis	sought,	must
be	dismissed	.	.	.

Note
A	minor’s	contract	is	valid	and	enforceable	against	him	or	her	if
he	or	she	obtained	his	or	her	guardian’s	assistance	for	entering
into	the	contract	(see,	for	example,	Skead	v	Colonial	Banking	&
Trust	 Co	 Ltd	 1924	 TPD	 497;	 Marshall	 v	 National	 Wool
Industries	 Ltd	 [27];	 Wood	 v	 Davies	 [33]).	 The	 guardian’s
assistance	may	be	in	the	form	of	being	present	at	the	execution
of	the	contract	and	consenting	thereto,	or	giving	consent	prior	to
the	 minor	 entering	 into	 the	 contract,	 or	 ratifying	 the	 contract
after	 the	 minor	 has	 concluded	 it	 (see,	 for	 example,	 Skead	 v
Colonial	 Banking	&	Trust	Co	 Ltd;	Marshall	 v	 National	Wool
Industries	Ltd;	Wood	v	Davies;	Baddeley	 v	 Clarke	1923	NPD
306;	Fouché	v	Battenhausen	&	Co	[30]).
How	much	knowledge	of	the	terms	of	the	contract	a	guardian	is
supposed	to	have	before	he	or	she	can	be	said	to	have	assisted
the	minor	is	not	quite	clear.	It	is	clear	that	the	guardian	need	not
be	familiar	with	all	 the	terms	and	that	knowledge	of	 the	broad
terms	 of	 the	 contract	 and	 failure	 to	 object	 to	 the	 contract	 is
sufficient	(see,	for	example,	Fouché	v	Battenhausen	&	Co).	 In
Baddeley	 v	Clarke	 it	was	 held	 that	 the	 guardian	must	 have	 at
least	some	idea	of	the	transaction	the	minor	entered	into	before
he	or	she	can	be	said	to	have	ratified	the	contract.	In	the	latter
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case,	 the	 minor	 bought	 a	 motor	 cycle	 on	 hire	 purchase.	 The
minor’s	 father	 (that	 is,	 the	plaintiff)	knew	 that	his	 son	had	 the
motor	 cycle,	 but	 was	 unaware	 of	 the	 fact	 that	 the	 minor	 had
entered	into	a	hire	purchase	agreement.	When	the	minor	failed
to	 pay	 an	 instalment	 on	 the	 motor	 cycle,	 the	 defendant
repossessed	 it	 and	 refused	 to	 refund	 the	money	 the	minor	had
already	paid.	The	plaintiff	sued	the	defendant	for	repayment	of
the	money	 the	minor	had	paid.	The	defendant	averred	 that	 the
plaintiff	 had	 ratified	 the	 contract,	 but	 the	 court	 found	no	 such
ratification	and	issued	judgment	for	the	plaintiff.	The	court	per
TATHAM	 J	 explained	 the	 position	 regarding	 the	 knowledge
that	is	required	for	ratification	as	follows:

“The	 most	 that	 can	 be	 said	 to	 have	 been	 proved
against	 the	 plaintiff	 is	 that	 he	 knew	 that	 the	 motor
bicycle	was	in	the	possession	of	his	son.	But	there	is
nothing	in	the	evidence	from	which	we	are	entitled	to
infer	 that	 he	 had	 any	 knowledge	 whatever	 of	 the
terms	upon	which	 it	had	been	acquired;	or	even	 that
the	 son	 had	 acquired	 it	 by	 purchase.	 That	 being	 so,
there	cannot	be	said	 to	have	been	any	ratification	by
the	plaintiff	of	the	contract,	or	such	knowledge	in	him
and	such	conduct	with	knowledge,	 as	would	amount
to	consent	.	.	.”	(309).

DOVE-WILSON	 JP	 added:	 “Before	 it	 can	 be	 established	 that
he	consented	to	the	contract	there	must	be	clear	and	satisfactory
proof	that	he	was	aware	of	its	conditions,	and	there	is	none.	It
cannot	therefore	be	held	that	he	consented	.	.	.”	(310).
From	Van	Dyk’s	case	it	seems	that	the	guardian	need	not	know
of	 the	 terms	of	 the	 contract,	 but	merely	what	 type	 of	 contract
the	minor	has	entered	into.
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It	must	 be	 borne	 in	mind	 that	 nowadays	 both	married	 parents
are	their	child’s	guardians	(sections	19–20	of	the	Children’s	Act
38	of	2005).	Both	unmarried	parents	are	their	child’s	guardians
if	the	parents	live	together	in	a	permanent	life	partnership	when
their	 child	 is	 born,	 or	 if	 the	 father	 consents	 or	 successfully
applies	 to	be	 identified	as	 the	father	or	pays	damages	 in	 terms
of	customary	 law	and	contributes,	or	attempts	 in	good	faith	 to
contribute,	 to	 the	 child’s	 upbringing	 and	 maintenance	 for	 a
reasonable	 period	 (sections	 19	 and	 21	 of	 the	Children’s	Act).
An	unmarried	mother	is	her	child’s	guardian	unless	she	herself
is	a	minor	and	neither	she	nor	 the	child’s	biological	father	has
guardianship	 in	 respect	 of	 the	 child.	 In	 the	 latter	 event,	 her
guardian	 is	 also	 her	 child’s	 guardian	 (section	 19(2)	 of	 the
Children’s	 Act).	 An	 unmarried	 father	 who	 does	 not
automatically	 have	 parental	 responsibilities	 and	 rights	 can
acquire	guardianship	by	means	of	a	parental	responsibilities	and
rights	 agreement	 that	 is	 made	 an	 order	 of	 court	 by	 the	 High
Court	 (section	22	of	 the	Children’s	Act).	Alternatively,	he	can
approach	the	High	Court	for	an	order	awarding	guardianship	to
him	in	terms	of	section	24	of	the	Children’s	Act.

Aantekening
’n	 Minderjarige	 se	 kontrak	 is	 geldig	 en	 afdwingbaar	 teenoor
hom	 of	 haar	 indien	 hy	 of	 sy	 sy	 of	 haar	 voog	 se	 bystand	 tot
kontraksluiting	 gehad	 het	 (sien	 byvoorbeeld	Skead	 v	 Colonial
Banking	&	Trust	Co	Ltd	1924	TPD	497;	Marshall	 v	 National
Wool	 Industries	 Ltd	 [27];	Wood	 v	 Davies	 [33]).	 Die	 voog	 se
bystand	 kan	 op	 verskillende	wyses	 gegee	word:	 die	 voog	 kan
teenwoordig	 wees	 ten	 tyde	 van	 die	 kontraksluiting	 en
toestemming	daartoe	verleen,	of	voor	die	kontrak	gesluit	word
toestemming	 verleen,	 of	 hy	 of	 sy	 kan	 die	 kontrak	 ratifiseer
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nadat	 die	minderjarige	 dit	 reeds	 gesluit	 het	 (sien	 byvoorbeeld
Skead	v	Colonial	Banking	&	Trust	Co	Ltd	;	Marshall	v	National
Wool	Industries	Ltd	;	Wood	v	Davies	;	Baddeley	v	Clarke	1923
NPD	306;	Fouché	v	Battenhausen	&	Co	[30]).
Die	 presiese	 omvang	 van	 die	 kennis	 wat	 die	 voog	 van	 die
bepalings	van	die	kontrak	moet	hê	voordat	daar	gesê	kan	word
dat	 hy	 of	 sy	 die	 minderjarige	 bygestaan	 het,	 is	 nie	 heeltemal
duidelik	nie.	Dit	staan	vas	dat	die	voog	nie	van	al	die	bepalings
bewus	hoef	te	wees	nie	en	dat	kennis	van	die	breë	bepalings	van
die	kontrak	en	’n	versuim	om	beswaar	 teen	die	kontrak	aan	 te
teken,	 voldoende	 is	 (sien	 byvoorbeeld	Fouché	 v	Battenhausen
&	Co).	In	Baddeley	v	Clarke	is	beslis	dat	die	voog	ten	minste	’n
begrip	 moet	 hê	 van	 die	 transaksie	 wat	 deur	 die	 minderjarige
aangegaan	 is	 voordat	 daar	 gesê	 kan	 word	 dat	 hy	 of	 sy	 die
kontrak	 geratifiseer	 het.	 In	 laasgenoemde	 saak	 het	 die
minderjarige	 ’n	 motorfiets	 op	 huurkoop	 gekoop.	 Die
minderjarige	se	vader	(dit	wil	sê,	die	eiser)	was	bewus	daarvan
dat	 sy	 seun	 die	motorfiets	 in	 sy	 besit	 gehad	 het	maar	 hy	was
onbewus	 daarvan	 dat	 sy	 seun	 ’n	 huurkoopooreenkoms
aangegaan	het.	Toe	die	minderjarige	versuim	om	een	paaiement
te	 betaal,	 het	 die	 verweerder	 die	 motorfiets	 teruggeneem	 en
geweier	om	die	bedrae	wat	 reeds	deur	die	minderjarige	betaal
is,	 aan	 hom	 terug	 te	 betaal.	 Die	 eiser	 het	 die	 verweerder
gedagvaar	vir	 terugbetaling	van	die	bedrae	wat	 reeds	deur	die
minderjarige	betaal	is.	Die	verweerder	het	beweer	dat	die	eiser
die	 kontrak	 geratifiseer	 het	 maar	 die	 hof	 het	 bevind	 dat	 daar
geen	sodanige	ratifikasie	was	nie	en	het	ten	gunste	van	die	eiser
beslis.	Die	hof	het	per	monde	van	TATHAM	R	die	posisie	 in
verband	met	die	mate	van	kennis	wat	vir	ratifikasie	vereis	word
soos	volg	verduidelik:
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“The	 most	 that	 can	 be	 said	 to	 have	 been	 proved
against	 the	 plaintiff	 is	 that	 he	 knew	 that	 the	 motor
bicycle	was	in	the	possession	of	his	son.	But	there	is
nothing	in	the	evidence	from	which	we	are	entitled	to
infer	 that	 he	 had	 any	 knowledge	 whatever	 of	 the
terms	upon	which	 it	had	been	acquired;	or	even	 that
the	 son	 had	 acquired	 it	 by	 purchase.	 That	 being	 so,
there	cannot	be	said	 to	have	been	any	ratification	by
the	plaintiff	of	the	contract,	or	such	knowledge	in	him
and	such	conduct	with	knowledge,	 as	would	amount
to	consent	.	.	.”	(309).

DOVE-WILSON	 RP	 het	 bygevoeg:	 “Before	 it	 can	 be
established	that	he	consented	to	the	contract	there	must	be	clear
and	satisfactory	proof	 that	he	was	aware	of	 its	conditions,	and
there	is	none.	It	cannot	therefore	be	held	that	he	consented	.	.	.”
(310).
Uit	die	Van	Dyk-saak	lyk	dit	asof	die	voog	glad	nie	eers	hoef	te
weet	wat	die	bepalings	van	die	kontrak	is	nie	maar	slegs	hoef	te
weet	watter	soort	kontrak	deur	die	minderjarige	aangegaan	is.
Daar	moet	in	gedagte	gehou	word	dat	albei	getroude	ouers	nou
hulle	kind	se	voog	is	(artikels	19–20	van	die	Children’s	Act	38
van	 2005;	 die	 wetgewer	 het	 nie	 ’n	 Afrikaanse	 teks	 van	 die
Children’s	Act	gepubliseer	nie).	Albei	ongetroude	ouers	is	hulle
kind	se	voog	indien	die	ouers	ten	tyde	van	die	kind	se	geboorte
in	 ’n	 permanente	 lewensverhouding	 saamleef,	 of	 indien	 die
vader	 toestem	 of	 suksesvol	 aansoek	 doen	 om	 as	 vader
geïdentifiseer	 te	 word	 of	 ingevolge	 die	 inheemse	 reg
skadevergoeding	betaal	en	vir	’n	redelike	tydperk	’n	bydrae	tot
die	kind	se	opvoeding	en	onderhoud	gemaak	het	of	in	goeie	trou
gepoog	 het	 om	 ’n	 bydrae	 tot	 die	 kind	 se	 opvoeding	 en
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onderhoud	 te	maak	(artikels	19	en	21	van	die	Children’s	Act).
’n	Ongetroude	moeder	 is	 haar	 kind	 se	 voog	 tensy	 sy	 self	 nog
minderjarig	 is	 en	 nóg	 sy	 nóg	 die	 kind	 se	 biologiese	 vader
voogdy	 oor	 die	 kind	 het.	 In	 laasgenoemde	 geval	 is	 haar	 voog
ook	haar	kind	se	voog	(artikel	19(2)	van	die	Children’s	Act).	’n
Ongetroude	 vader	 wat	 nie	 outomaties	 ouerlike
verantwoordelikhede	en	regte	het	nie,	kan	voogdy	verkry	deur
middel	 van	 ’n	 ouerlike	 verantwoordelikhede-en-regte-
ooreenkoms	wat	 deur	 die	 Hoë	Hof	 ’n	 hofbevel	 gemaak	word
(artikel	22	van	die	Children’s	Act).	Alternatiewelik	kan	hy	die
Hoë	Hof	 nader	 om	 ’n	 bevel	wat	 ingevolge	 artikel	 24	 van	 die
Children’s	Act	voogdy	aan	hom	verleen.

[27]	MARSHALL	V	NATIONAL	WOOL	INDUSTRIES
LTD

1924	OPD	238

Personal	liability	of	a	guardian	who	assists	a	minor	who
enters	into	a	contract

An	 agent	 of	 the	 respondent	 company	 sold	 250	 shares	 in	 the
company	each	to	the	appellant	and	his	son.	The	appellant’s	son
was	a	minor	at	the	time	of	the	sale	but	the	appellant	was	present
when	 the	 contract	 was	 entered	 into	 and	 he	 knew	 that	 his	 son
was	 buying	 the	 shares.	 The	 appellant’s	 son	 experienced
financial	difficulties	and	could	not	pay	the	full	purchase	price	of
the	shares.	Approximately	 two	years	after	 the	execution	of	 the
contract	the	respondent	issued	summons	for	the	unpaid	amount
against	the	appellant’s	son.	By	this	time	the	appellant’s	son	had
reached	 majority.	 He	 defended	 the	 action	 and	 relied	 on	 his
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minority	 at	 the	 time	 of	 entering	 into	 the	 contract.	 The
respondent	 then	 obtained	 leave	 to	 join	 the	 appellant	 as	 a	 co-
defendant	with	 his	 son.	The	 action	 against	 the	 appellant’s	 son
was	 subsequently	withdrawn	 and	 the	 appellant	was	 left	 as	 the
only	defendant	in	the	matter.	In	the	court	a	quo	 the	magistrate
ordered	 the	 father	 to	 pay	 the	 unpaid	 amount	 of	 the	 purchase
price	 of	 the	 shares	 which	 his	 son	 had	 bought.	 He	 appealed
against	this	decision.	The	appeal	was	upheld.

Persoonlike	aanspreeklikheid	van	’n	voog	wat	’n
minderjarige	by	kontraksluiting	bystaan

’n	 Verteenwoordiger	 van	 die	 respondentmaatskappy	 het	 250
aandele	in	die	maatskappy	aan	die	appellant	en	250	aandele	aan
sy	seun	verkoop.	Ten	tyde	van	die	aankoop	was	die	appellant	se
seun	minderjarig	 maar	 die	 appellant	 was	 teenwoordig	 toe	 die
kontrak	 gesluit	 is	 en	 hy	 was	 bewus	 daarvan	 dat	 sy	 seun	 die
aandele	 gekoop	 het.	 Die	 appellant	 se	 seun	 het	 finansiële
probleme	 ondervind	 en	 kon	 nie	 die	 volle	 koopprys	 van	 die
aandele	 betaal	 nie.	 Omtrent	 twee	 jaar	 na	 die	 sluiting	 van	 die
kontrak	het	die	respondent	die	appellant	se	seun	gedagvaar	vir
die	uitstaande	bedrag.	Teen	hierdie	tyd	het	die	appellant	se	seun
reeds	meerderjarigheid	bereik.	Hy	het	die	aksie	verdedig	en	het
op	sy	minderjarigheid	ten	tyde	van	kontraksluiting	gesteun.	Die
respondent	 het	 toestemming	 verkry	 om	 die	 appellant	 as
medeverweerder	 by	 sy	 seun	 te	 voeg.	 Die	 aksie	 teen	 die
appellant	 se	 seun	 is	 later	 teruggetrek	 en	 die	 appellant	 het	 as
enigste	verweerder	in	die	geding	oorgebly.	In	die	hof	a	quo	het
die	 landdros	die	vader	beveel	om	die	uitstaande	koopprys	van
die	aandele	wat	deur	sy	seun	gekoop	 is,	 te	betaal.	Hy	het	 teen
hierdie	uitspraak	geappelleer.	Die	appèl	was	suksesvol.

"******	DEMO	-	www.ebook-converter.com*******"



DE	 VILLIERS	 JP:	 [239]	 The	 magistrate	 bases	 his
judgment	on	the	ground	that,	though	the	son	signed	the
application	form	for	the	250	shares,	in	respect	of	which
the	 action	was	 brought,	 “the	whole	 contract	was	made
with	the	father,	and	that	the	transaction	so	far	as	the	son
was	 concerned	 was	 purely	 nominal	 and	 was	 never
seriously	 regarded	 by	 the	 father.”	Now	 it	 seems	 to	me
impossible	to	support	the	judgment	on	this	ground.	If	it
had	been	proved	that	the	company	and	the	father	while
mutually	 intending	 to	 make	 a	 contract	 as	 between
themselves,	had	disguised	their	intention	by	feigning	to
make	a	contract	between	 the	company	and	 the	son,	 the
court	 might	 possibly	 have	 gone	 behind	 the	 form	 and
have	given	effect	to	the	real	intention	of	the	parties.	But
there	is	not	even	a	suggestion	that	the	parties	disguised
their	 real	 intentions,	 nor	 is	 there	 a	 suggestion	 of	 any
reason	 or	 motive	 why	 the	 parties	 or	 either	 of	 them
should	wish	 to	disguise	 their	 intentions	or	 should	wish
to	 conclude	 a	 contract	 between	 the	 father	 and	 the
company	under	the	guise	of	a	contract	between	the	son
and	 the	 company.	 Quite	 on	 the	 contrary,	 as	 the	 father
was	willing	to	take	shares,	he	must	have	thought	that	it
was	 desirable	 to	 own	 shares,	 and	 there	 would	 be	 no
reason	 why	 he	 should	 wish	 to	 disguise	 his	 own
shareholding	behind	his	son’s	name	.	.	.
[240]	[T]he	contract	was	entered	into	solely	between	the
company	and	the	son	.	.	.
[242]	 It	 seems	 to	 me	 therefore	 that	 the	 magistrate’s
finding	 is	 not	 supported	by	 the	 evidence	when	he	 says
that	“the	transaction	so	far	as	the	son	was	concerned	was
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purely	nominal	and	was	never	seriously	regarded	by	the
father.”	 Even	 if	we	were	 to	 suppose	what	was	 not	 the
case,	viz,	 that	 the	 father	had	not	 seriously	 regarded	 the
contract	 in	 his	 son’s	 name,	 or	 had	 thought	 himself
morally	 or	 even	 legally	 responsible	 to	 pay	 the
instalments	 on	 his	 son’s	 shares,	 that	 would	 not	 have
made	him	liable,	for	the	company	chose	to	contract	with
the	son	and	to	hold	the	son	liable	as	the	sole	contracting
party;	 in	 those	 circumstances	 the	 father	 could	 only
become	liable	by	contracting	or	undertaking	to	become
liable	in	lieu	of	or	in	addition	to	the	son.	But	there	is	no
evidence	 to	 show	 that	 the	 father	 ever	 made	 such	 a
contract	 with	 or	 gave	 such	 an	 undertaking	 to	 the
company	.	.	.
It	seems	to	me,	therefore,	that	the	magistrate’s	judgment
cannot	 be	 supported	 on	 the	 grounds	 set	 forth	 in	 his
reasons	for	judgment.
[243]	 It	 is,	however,	sought	 to	support	 the	magistrate’s
judgment	 on	 an	 alternative	 ground.	 It	 is	 said	 to	 be	 a
proposition	 of	 Roman-Dutch	 Law	 that	 a	 father,	 who
authorises	 his	 minor	 son	 to	 contract,	 becomes	 liable
himself	on	the	contract	.	.	.
Now	 it	 is	obvious	 that,	 if	 a	 father	 authorises	his	minor
son	 to	 contract	 on	 his	 (the	 father’s)	 behalf,	 the	 father
will	be	liable	on	the	contract	as	any	principal	is	liable	on
his	agent’s	contract.	But	will	the	father	be	liable	on	his
son’s	contract	if	he	has	merely	interposed	his	consent	as
father	and	natural	guardian	 to	a	contract	which	 the	son
makes	 for	 his	 own	 benefit	 and	 on	 his	 own	 behalf?	On
general	 principles	 one	would	 say	 that	 the	 father	would
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not	be	liable,	no	more	than	an	ordinary	guardian	would
be.	It	seems	therefore	that	the	subject	for	enquiry	is	what
is	the	nature	of	the	authority	(jussus)	which	will	 in	law
make	 the	 father	 liable;	 is	 it	 an	 authority	 to	 the	 son	 to
contract	on	the	father’s	behalf,	or	is	the	father	also	liable
if	 he	merely	 authorises	 the	 son	 to	 contract	 on	 his	 (the
son’s)	own	behalf?	.	.	.
[DE	 VILLIERS	 JP	 analysed	 a	 number	 of	 Roman	 and
Roman-Dutch	authorities	and	concluded:]
[248]	[T]he	bulk	of	authority	supports	the	view	that	the
father	 is	 liable	 on	 his	 minor	 son’s	 contract	 if	 he	 has
authorised	the	son	to	contract	on	his	behalf,	not	if	he	has
merely	 interposed	his	consent	and	assistance	as	natural
guardian	to	a	contract	entered	into	by	the	son	on	his	own
behalf.	That	view	is	also	supported	by	principle	and	by
equity,	and	by	the	analogy	of	the	case	of	a	guardian	and
his	 ward.	 If	 the	 father	 were	 liable	 on	 the	 obligations
arising	under	such	a	contract	of	his	son,	to	which	he	has
merely	 interposed	 his	 consent	 as	 natural	 guardian,	 he
would	be	entitled	also	to	the	rights	and	 lucrum	 [that	 is,
benefits]	 accruing	 under	 such	 a	 contract;	 which	 he
clearly	 is	 not,	 for	 the	 profits	 under	 such	 a	 contract
belong	 to	 the	 son	 by	modern	 Roman-Dutch	 Law.	 The
same	view	is	also	supported	by	the	fact	that	no	case	has
yet	arisen	in	South	Africa	in	which	it	has	been	sought	to
hold	 the	 father	 liable	 by	 reason	 of	 his	 having	 merely
interposed	his	consent	 to	a	contract	entered	 into	by	 the
son	 on	 the	 son’s	 own	 behalf.	 It	 is	 admitted	 that	 in	 all
such	cases	the	action	has	been	brought	by	or	against	the
son,	or	by	or	against	the	father,	in	his	capacity	as	natural
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guardian,	never	by	or	against	the	father	in	his	individual
capacity.
In	the	present	case	the	furthest	that	the	evidence	goes	is
that	 the	 father	 consented	 to	 the	 son	 entering	 into	 the
contract	on	the	son’s	own	behalf;	there	is	no	evidence	to
show,	nor	 is	 it	 suggested,	 that	 the	 father	authorised	 the
son	 to	 contract	 on	 behalf	 of	 and	 as	 the	 agent	 of	 the
father,	 nor	 is	 the	 action	 founded	 on	 agency,	 and	 in
dealing	with	the	first	part	of	the	case	I	have	attempted	to
show	why	I	think	that	the	true	intention	of	the	company
and	the	father	and	the	son	was	that	a	contract	should	be
concluded	 between	 the	 company	 and	 the	 son	 as	 an
individual,	not	as	agent	for	his	father.	The	father	cannot
therefore	be	held	liable.
The	appeal	must	be	allowed	.	.	.
BLAINE	J:	 [249]	Certainly	a	 son	could	be	 rightly	 said
to	 have	 his	 father’s	 authority	 to	 conclude	 a	 contract,
although	he	merely	had	the	latter’s	consent	to	do	so;	but
on	 principle	 this	 authority	 should	 be	 limited	 to	 the
purpose	 for	 which	 it	 is	 given,	 namely	 to	 furnish	 the
minor,	under	direction	of	 the	 law,	with	what	 is	 lacking
in	his	capacity	to	enter	into	a	valid	contract	on	his	own
behalf.
[250]	It	seems	clear,	therefore,	that	the	consent	referred
to	is	simply	required	for	the	formation	of	the	contract	by
the	 son	 and	 cannot	 be	 legitimately	 extended	 so	 as	 to
make	the	father	personally	liable	thereon.
If	 authority	 and	 consent	 in	 this	 connection	 are	 to	 be
treated	 as	 interchangeable	 terms	 having	 one	 and	 the
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same	 meaning,	 then	 a	 father	 could	 never	 give	 the
necessary	assistance	to	his	minor	son	to	contract	–	even
in	 cases	 where	 the	minor’s	 interests	 clearly	 demanded
this	–	without	thereby	making	himself	personally	liable
in	solidum	[that	is,	for	the	whole	amount].	This	certainly
is	a	startling	proposition,	which	does	not	commend	itself
as	 being	 fair	 and	 equitable,	 so	 that	 it	 is	 not	 surprising
that	 it	 has	 apparently	 never	 previously	 required
investigation	 in	South	African	courts.	But	now	that	 the
question	 has	 been	 fully	 gone	 into,	 I	 am	 satisfied	 that
both	 on	 principle	 and	 authority	 no	 personal	 liability
attaches	to	a	father	in	respect	of	a	contract	made	by	his
minor	son,	merely	on	the	ground	that	it	has	been	entered
into	with	his	knowledge	and	consent,	and	this	is	all	that
is	established	against	 the	 father	by	 the	evidence	 in	 this
case	.	.	.

Note
In	 assisting	 the	 minor	 the	 guardian	 supplements	 the	 minor’s
limited	 capacity	 to	 act	 so	 that	 the	 minor’s	 contract	 becomes
completely	 valid	 and	 enforceable.	 Consequently,	 the	 guardian
should	 not	 incur	 any	 liability	 under	 the	 contract	 the	 minor
enters	into.	The	minor	is	the	party	to	the	contract	and	he	or	she
incurs	contractual	liability	–	not	the	guardian.	(See	also	Dreyer
v	Sonop	Bpk	1951	(2)	SA	390	(O).)
See	the	note	on	Van	Dyk	v	SAR	&	H	[26]	on	the	issue	of	which
parent	has	guardianship	of	a	child.

Aantekening
Wanneer	die	voog	bystand	aan	die	minderjarige	verleen,	vul	die
voog	 die	minderjarige	 se	 beperkte	 handelingsbevoegdheid	 aan
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sodat	 die	 minderjarige	 se	 kontrak	 heeltemal	 geldig	 en
afdwingbaar	 kan	 wees.	 Die	 voog	 behoort	 gevolglik	 geen
aanspreeklikheid	op	te	doen	ingevolge	die	kontrak	wat	deur	die
minderjarige	 aangegaan	 word	 nie.	 Die	 minderjarige	 is	 die
kontrakparty	en	hy	of	sy	doen	kontraktuele	aanspreeklikheid	op
–	nie	die	voog	nie.	(Sien	ook	Dreyer	v	Sonop	Bpk	1951	(2)	SA
390	(O).)
Sien	die	 aantekening	by	Van	Dyk	 v	 SAR	&	H	 [26]	oor	watter
ouer	voogdy	oor	’n	kind	het.

[28]	STUTTAFORD	&	CO	V	OBERHOLZER

1921	CPD	855

Ratification	by	a	minor	upon	reaching	majority
Shortly	 before	 attaining	 majority,	 the	 defendant,	 without	 his
guardian’s	 assistance,	 bought	 a	motor	 cycle	 in	 terms	of	 a	hire
purchase	 agreement.	 After	 attaining	 majority,	 the	 defendant
continued	using	the	motor	cycle	as	if	it	were	his	property.	The
plaintiff	 sued	 the	 defendant	 for	 payment	 of	 arrear	 instalments
on	the	motor	cycle.	The	defendant	filed	a	plea	in	which	he	set
up	 his	 minority	 at	 the	 time	 of	 entering	 into	 the	 contract	 as	 a
defence.	In	reconvention	he	claimed	repayment	of	the	amounts
he	had	already	paid	in	terms	of	the	contract.	He	still	continued
using	the	motor	cycle.	In	the	court	a	quo	the	defendant’s	plea	of
minority	 was	 upheld.	 The	 plaintiff	 successfully	 appealed
against	this	decision.

Ratifikasie	deur	’n	minderjarige	by	die	bereiking	van
meerderjarigheid
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Kort	 voordat	 hy	meerderjarig	 geword	 het,	 het	 die	 verweerder,
sonder	 die	 bystand	 van	 sy	 voog,	 ’n	 motorfiets	 op	 huurkoop
gekoop.	 Nadat	 hy	 meerderjarigheid	 bereik	 het,	 het	 die
verweerder	 aangehou	om	die	motorfiets	 te	 gebruik	 asof	 dit	 sy
eiendom	 was.	 Die	 eiser	 het	 die	 verweerder	 gedagvaar	 vir
betaling	 van	 agterstallige	 paaiemente	 op	 die	 motorfiets.	 Die
verweerder	 het	 die	 eis	 teengestaan	 deur	 hom	 op	 sy
minderjarigheid	 ten	 tyde	van	die	kontraksluiting	te	beroep.	Hy
het	 in	 rekonvensie	 terugbetaling	 geëis	 van	 die	 bedrae	 wat	 hy
reeds	 ingevolge	 die	 kontrak	 betaal	 het.	 Hy	 het	 steeds
voortgegaan	om	die	motorfiets	te	gebruik.	In	die	hof	a	quo	was
die	verweerder	se	beroep	op	sy	minderjarigheid	suksesvol.	Die
eiser	het	suksesvol	teen	hierdie	beslissing	geappelleer.

GARDINER	 J:	 [857]	 [The	 defendant]	 attained	 his
majority	on	 the	26th	March	and	 if	he	wished	 to	 set	up
the	fact	that	he	entered	into	the	contract	during	minority
as	a	defence	to	any	action	which	might	be	brought,	one
would	have	expected	him	to	have	put	it	forward	at	once,
but	he	continued	to	use	the	cycle	and	even	after	the	10th
June	he	went	about	on	 it	and	continued	 to	use	 it	as	his
own.	 Whatever	 may	 be	 said	 as	 to	 the	 conduct	 of	 the
defendant	 between	 the	 26th	 March	 and	 the	 10th	 June
when	 he	 filed	 his	 plea,	 on	 the	 latter	 date	 he	 knew	 his
legal	position,	and	he	knew	that	minority	was	a	defence
to	 the	 contract	 .	 .	 .	 He	 was,	 therefore,	 perfectly	 well
aware	of	his	legal	position	on	the	10th	June	.	.	.
Now	it	seems	to	me	that	this	is	pre-eminently	a	case	in
which	 the	maxim:	 “A	man	 cannot	 both	 approbate	 and
reprobate,”	 can	 be	 applied.	 It	 is	 not	 open	 to	 him	 to
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repudiate	a	contract	and	then	immediately	afterwards	to
continue	as	if	he	adopted	it.	The	magistrate	has	held	in
effect	 that	 there	 must	 be	 an	 express	 agreement	 made
after	[858]	majority	in	order	to	effect	an	obligation,	and
he	relies	for	this	view	on	the	case	of	Van	der	Byl	&	Co	v
Solomon	 (1877,	Buch	25).	 In	 that	 case	 the	 late	CHIEF
JUSTICE	quoted	from	Story	on	Contracts	where	indeed
it	 is	 said	 that	 there	 must	 be	 an	 express	 promise,
voluntarily	 and	 deliberately	 made	 by	 the	 infant	 upon
arriving	at	the	age	of	majority.	But	then	Story	goes	on	to
say:	 “No	 act	 or	 word	 which	 does	 not	 unequivocally
imply	a	new	and	primary	promise	by	the	infant	himself
will	 be	 sufficient	 to	 create	 a	 liability	 on	 his	 executory
contract.”	Therefore,	he	contemplates	that	there	may	be
ratification	by	something	else	 than	an	express	promise,
namely,	 by	 acts.	 Now	 it	 was	 not	 necessary	 for	 the
purposes	 of	 that	 case	 for	 the	 Court	 to	 concur	 entirely
with	 every	 word	 that	 Story	 said,	 and	 although	 the
CHIEF	JUSTICE	said:	 “Story’s	 views	 appear	 to	me	 to
be	quite	 consistent	with	our	 law,”	 I	do	not	 think	 that	 I
am	bound	by	every	word	Story	has	 said	 in	 the	passage
cited.	 It	 seems	 to	me	 that	 there	may	 be	 ratification	 by
deed	 just	 as	well	 as	 by	word,	 and	 it	 also	 seems	 to	me
that	 when	 a	 person,	 after	 attaining	 his	 majority,
continues	to	use	an	article,	the	subject	of	the	contract,	as
his	 own	 with	 full	 knowledge	 of	 his	 legal	 position,	 he
must	be	 taken	 to	 ratify	 the	contract	entered	 into	during
minority	 in	 respect	of	 such	article,	 even	 if	 he	does	not
do	 so	 in	 express	 language.	 He	 cannot	 approbate	 and
reprobate,	 and	 acts	 and	 not	 words	 must	 be	 taken	 to
govern	the	case.	If	this	were	held	not	to	be	ratification	I
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can	very	well	conceive	that	a	person	might	go	on,	after
reaching	 his	 majority,	 using	 the	 subject	 matter	 of	 the
contract	until	that	subject	matter	became	useless,	and	the
plaintiff	would	have	no	redress.	It	seems	to	me	that	that
would	be	a	most	 inequitable	view	 to	arrive	at,	and	one
which	we	could	not	uphold.	The	appeal	must	be	allowed
.	.	.
VAN	ZYL	J	concurred.

Note
When	a	minor,	after	reaching	majority,	ratifies	a	contract	which
he	 or	 she	 entered	 into	 without	 the	 necessary	 assistance	 while
still	 a	 minor,	 the	 contract	 becomes	 completely	 valid	 and
enforceable	with	retroactive	effect	(see	also	De	Canha	v	Mitha
1960	(1)	SA	486	(T)).	After	ratification,	the	position	is	as	if	the
minor	 had	 the	 necessary	 assistance	 when	 he	 or	 she	 initially
entered	into	the	contract.
As	is	evident	from	the	case	under	discussion,	ratification	can	be
express	or	 implied	and	can	take	place	“by	deed	just	as	well	as
by	word”	(858).	The	extent	of	knowledge	of	the	minor’s	rights
which	is	required	of	the	erstwhile	minor	before	he	or	she	can	be
said	to	have	ratified	the	contract,	 is	unclear.	There	is	authority
for	 the	view	 that	“[t]here	can	be	no	 ratification	where	 there	 is
not	 a	 full	 knowledge	 of	 the	 exact	 state	of	 things”	 (De	Beer	 v
Estate	 De	 Beer	 1916	 CPD	 125	 128;	 our	 emphasis).	 From
Stuttaford’s	 case	 it	 appears	 that	 there	 must	 be	 at	 least	 some
knowledge	of	the	legal	position	before	the	erstwhile	minor	can
be	 said	 to	have	 ratified	 the	contract.	 In	contrast,	 some	authors
have	relied	on	the	maxim	ignorantia	iuris	haud	excusat	(that	is,
ignorance	of	the	law	is	no	excuse)	and	argued	that	ratification	is
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assumed	even	if	 the	former	minor	was	unaware	of	 the	right	 to
repudiate	the	contract	(see,	for	example,	Wessels	Contract	pars
856–857;	 Caney	 1930	 SALJ	 194).	 However,	 because	 of	 the
Appellate	Division’s	decision	in	S	v	De	Blom	1977	(3)	SA	513
(A)	that	ignorantia	iuris	haud	excusat	no	longer	applies	without
qualification,	it	is	submitted	that	an	inference	of	ratification	can
be	 rebutted	 if	 the	 former	minor’s	 ignorance	 is	 reasonable	 and
excusable	 (see	 also	 Cockrell	 in	 Van	 Heerden	 et	 al	 (eds.)
Boberg’s	Law	of	Persons	and	the	Family	805–806;	Kruger	and
Skelton	(eds.)	Persons	123).

Aantekening
Indien	 ’n	 minderjarige	 na	 meerderjarigwording	 ’n	 kontrak
ratifiseer	 wat	 hy	 of	 sy	 as	 minderjarige	 sonder	 die	 nodige
bystand	 aangegaan	 het,	 word	 daardie	 kontrak	 terugwerkend
heeltemal	geldig	en	afdwingbaar	 (sien	ook	De	Canha	v	Mitha
1960	(1)	SA	486	(T)).	Na	ratifikasie	is	die	posisie	dieselfde	asof
die	 minderjarige	 die	 nodige	 bystand	 gehad	 het	 toe	 hy	 of	 sy
oorspronklik	die	kontrak	gesluit	het.
Soos	uit	die	onderhawige	saak	blyk,	kan	ratifikasie	uitdruklik	of
stilswyend	plaasvind	“by	deed	 just	as	well	as	by	word”	 (858).
Dit	 is	 onduidelik	 hoeveel	 kennis	 die	 voormalige	minderjarige
van	sy	of	haar	regte	moet	hê	voordat	daar	gesê	kan	word	dat	hy
of	 sy	 die	 kontrak	 geratifiseer	 het.	 Daar	 is	 gesag	 vir	 die
standpunt	dat	“[t]here	can	be	no	ratification	where	there	is	not	a
full	knowledge	of	 the	exact	state	of	 things”	(De	Beer	v	Estate
De	 Beer	 1916	 CPD	 125	 128;	 ons	 kursivering).	 Uit	 die
Stuttaford-saak	 wil	 dit	 voorkom	 asof	 die	 voormalige
minderjarige	ten	minste	’n	mate	van	kennis	van	die	regsposisie
moet	 hê	voordat	 daar	 gesê	kan	word	dat	 hy	of	 sy	die	 kontrak
geratifiseer	het.	Aan	die	 ander	kant	beroep	 sommige	 skrywers
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hulle	 op	die	 stelreël	 ignorantia	 juris	 haud	 excusat	 (dit	wil	 sê,
onkunde	oor	die	reg	is	nie	’n	verskoning	nie)	en	hulle	voer	aan
dat	 aanvaar	 kan	 word	 dat	 die	 voormalige	 minderjarige	 die
kontrak	geratifiseer	het	 selfs	al	was	hy	of	sy	onbewus	van	die
reg	 om	 die	 kontrak	 te	 repudieer	 (sien	 byvoorbeeld	 Wessels
Contract	par	856–857;	Caney	1930	SALJ	 194).	Aangesien	 die
Appèlafdeling	 in	S	v	De	Blom	1977	(3)	SA	513	(A)	beslis	het
dat	 ignorantia	 iuris	 haud	 excusat	 nie	 sonder	 voorbehoud	 geld
nie,	 word	 daar	 aan	 die	 hand	 gedoen	 dat	 die	 afleiding	 dat	 die
voormalige	 minderjarige	 die	 kontrak	 geratifiseer	 het,	 weerlê
kan	word	indien	sy	of	haar	onkunde	redelik	en	verskoonbaar	is
(sien	ook	Cockrell	 in	Van	Heerden	ea	(reds.)	Boberg’s	Law	of
Persons	 and	 the	 Family	 805–806;	 Kruger	 en	 Skelton	 (reds.)
Personereg	133).

[29]	PLEAT	V	VAN	STADEN

1921	OPD	91

Misrepresentation	by	a	minor
The	defendant’s	brother	bought	oxen	on	credit	from	the	plaintiff
for	£408.	The	defendant	agreed	to	stand	surety	for	the	debt.	The
plaintiff	 asked	 the	 defendant	 whether	 he	 was	 of	 age	 and	 the
latter	replied	in	the	affirmative.	A	promissory	note	to	the	value
of	 £408	 was	 signed	 by	 the	 defendant	 and	 his	 brother.	 The
purchase	price	of	 the	oxen	was	not	paid	and	 the	plaintiff	 sued
the	defendant	on	the	promissory	note.	The	defendant	raised	the
defence	that	he	was	a	minor	at	the	time	of	signing	the	note.	The
plaintiff	 declared	 that	 the	 defendant	 had	 induced	 him	 to	 enter
into	the	agreement	by	misrepresenting	himself	as	a	major.	The
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plaintiff	further	alleged	that	the	defendant’s	father	had	allowed
the	defendant	to	buy	and	sell	in	his	own	name	and	for	his	own
account	 and	 had	 therefore	 emancipated	 him.	 The	 defendant
averred	 that	 he	 had	 signed	 the	 promissory	 note	 because	 the
plaintiff	had	stated	 that	he	was	merely	 signing	as	a	witness	 to
the	 contract	 of	 sale	 regarding	 the	 oxen.	The	 defendant	 further
alleged	 that	 he	 did	 not	 buy	 the	 cattle	 nor	 did	 he	 receive	 any
value	 for	 the	 promissory	 note	 and	 that	 the	 plaintiff	 was	 fully
aware	of	his	age.	The	plaintiff’s	claim	was	upheld.

Wanvoorstelling	deur	’n	minderjarige
Die	 verweerder	 se	 broer	 het	 osse	 vir	 £408	 by	 die	 eiser	 op
krediet	gekoop.	Die	verweerder	het	onderneem	om	borg	te	staan
vir	die	skuld.	Die	eiser	het	die	verweerder	gevra	of	hy	mondig
is	 en	 die	 verweerder	 het	 bevestigend	 geantwoord.	 Die
verweerder	en	sy	broer	het	toe	’n	skulderkenning	ten	bedrae	van
£408	onderteken.	Die	koopprys	van	die	osse	is	nie	betaal	nie	en
die	eiser	het	die	verweerder	gedagvaar.	Die	verweerder	het	die
eis	 teengestaan	 deur	 hom	 te	 beroep	 op	 sy	minderjarigheid	 ten
tyde	 van	 die	 ondertekening	 van	 die	 skulderkenning.	Die	 eiser
het	 beweer	 dat	 die	 verweerder	 hom	 oorreed	 het	 om	 die
ooreenkoms	aan	te	gaan	deur	hom	as	’n	mondige	persoon	voor
te	doen.	Die	eiser	het	verder	beweer	dat	die	verweerder	se	vader
hom	toegelaat	het	om	 in	sy	eie	naam	en	op	sy	eie	 rekening	 te
koop	en	te	verkoop	en	dat	sy	vader	hom	dus	geëmansipeer	het.
Die	 verweerder	 het	 beweer	 dat	 hy	 die	 skulderkenning
onderteken	het	omdat	die	eiser	gesê	het	dat	hy	bloot	as	getuie
tot	 die	 koopkontrak	 van	 die	 osse	 teken.	 Die	 verweerder	 het
verder	 beweer	 dat	 hy	 nooit	 die	 osse	 gekoop	 het	 nie	 en	 nooit
enige	waarde	op	grond	van	die	skulderkenning	gekry	het	nie	en
dat	die	eiser	bewus	was	van	sy	ouderdom.	Die	eis	is	toegestaan.
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WARD	J:	[94]	There	are	two	answers	to	the	defendant’s
plea	of	minority.	The	one	is	that,	as	he	represented	that
he	was	a	major,	he	cannot	avail	himself	of	that	plea,	and
the	 second	 is	 that	he	had	been	 tacitly	 emancipated	and
was	 therefore	 liable.	 It	 may	 be	 convenient	 to	 take	 the
second	ground	first,	namely,	tacit	emancipation.
The	plaintiff	in	his	declaration	(para	8)	states	that	at	the
date	 of	 the	 purchase	 in	 question	 in	 this	 case	 the
defendant	 had	 been	 allowed	 by	 his	 father	 and	 natural
guardian	to	trade	and	do	business	and	to	buy	and	sell	on
his	own	account	and	had	thus	been	tacitly	emancipated,
and,	 in	 reply	 to	 a	 request	 for	 particulars	 the	 plaintiff
states	 that	 the	defendant	had	(a)	his	own	bank	account,
(b)	that	he	purchased	goods	at	the	store	of	Jacobsohn	&
Cohen,	of	Kroonstad,	and	kept	a	running	account	there,
(c)	 that	 he	 sold	 eight	 oxen	 to	 one	Mervis	 and	 also	 17
heifers	and	three	cows	to	one	Hotz	and	(d)	a	motor-car
through	Stainer,	an	auctioneer;	and	also	that	he	had	had
certain	dealings	with	a	certain	Sher.
Now	 the	 plaintiff	 does	 not	 allege	 that	 he	 had	 any
knowledge	of	any	of	 these	 transactions	when	 the	cattle
were	sold	and	the	promissory	note	sued	upon	was	taken,
but	I	take	it	if	tacit	emancipation	had	already	taken	place
and	 the	 defendant	 was	 in	 the	 position	 of	 a	 major,	 the
plaintiff	 would	 be	 entitled	 to	 sue	 defendant,	 though
when	the	transaction	took	place,	he	was	ignorant	of	the
facts	which	would	go	to	show	such	emancipation	.	.	.
[WARD	J	then	analysed	the	evidence	regarding	the	acts
from	which	 the	 court	was	 asked	 to	 infer	 emancipation
and	 concluded	 that	 the	 defendant	 had	 not	 been
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emancipated.	He	proceeded:]
[97]	There	remains	the	further	and	much	more	difficult
question:	Is	the	defendant	liable	on	the	ground	that	when
he	was	asked	by	the	plaintiff	if	he	was	of	age	he	replied
in	the	affirmative?	–	and	I	may	state	here	that	I	find	as	a
fact	that	such	question	was	put	and	such	answer	given	.	.
.	The	 authority	 is	 very	meagre	 in	our	Courts,	 but	what
little	there	is	seems	to	be	that	a	minor	who	makes	a	false
representation	 as	 to	 his	 age	 is	 not	 protected	 by	 his
minority	from	responsibility	.	.	.
[WARD	J	referred	to	cases	and	common-law	authorities
and	proceeded:]
[98]	Domat	states	the	law	as	follows:
“If	 a	minor	 has	 given	 out	 that	 he	 is	 of	 age,	 and	 by
producing	 a	 false	 certificate	 of	 the	 registry	 of	 his
christening,	or	by	 some	other	way,	has	made	people
believe	 that	 he	 is	 a	 major,	 he	 cannot	 be	 relieved
against	 those	 acts	 into	which	 he	 shall	 have	 engaged
anyone	by	this	surprise.”

And	he	adds	in	a	footnote:
“This	rule	is	to	be	understood	only	of	the	cases	where
the	 creditor	 has	 had	 just	 reason	 to	 believe	 that	 the
minor	 was	 of	 age.	 For	 if	 there	 was	 no	more	 than	 a
bare	declaration	of	the	minor’s,	who	pretended	to	be
of	 age,	 the	 creditor	 ought	 to	 blame	 himself	 for	 his
credulity.”

[99]	My	difficulty	 in	deciding	 this	case	arises	 from	the
apparently	 perfunctory	 way	 in	 which	 the	 plaintiff

"******	DEMO	-	www.ebook-converter.com*******"



endeavoured	 to	ascertain	whether	 the	defendant	was	of
age	 or	 not.	 The	 plaintiff	 admits	 that	 the	 defendant
appeared	 “baie	 jonk”	 and	 a	 “bietje	 jonk,”	 but	 the	 only
question	 he	 puts	 to	 him	 is	 “are	 you	 of	 age?”	 The
transaction	 involved	 a	 considerable	 sum	 of	 money
(£408),	 and	 the	 defendant’s	 father	 lived	 only	 fifteen
miles	from	Kroonstad,	where	the	transaction	took	place,
and	 one	 would	 have	 expected	 that	 the	 plaintiff	 would
have	verified	the	defendant’s	statement	as	to	his	being	a
major	 by	 enquiries	 from	 the	 defendant’s	 father,	 with
whom	 he	 was	 in	 the	 habit	 of	 having	 business
transactions.	Voet	 (4.4.43	.	 .	 .	 )	does	not	however	seem
to	regard	the	duty	of	the	creditor	dealing	with	a	minor	in
the	same	strict	way	that	Domat	does.	The	passage	from
Voet	is	summarised	by	Nathan	(Vol	I,	paragraph	198,	p
126)	as	follows:
“Restitution	on	the	ground	of	minority	will	be	refused
if	 a	 person	 is	 held,	 in	 interpretation	 of	 law,	 to	 be	 a
major	at	the	time	of	entering	into	the	contract,	when,
for	 instance,	 he	has	 fraudulently	 represented	himself
as	a	major	to	the	person	with	whom	he	has	contracted
if	 the	 other	 acted	 bona	 fide	 and	 under	 a	 genuine
mistake	 .	 .	 .	 If	 a	 minor	 acts	 fraudulently	 and
represents	himself	as	a	major	to	one,	who	knows	that
in	reality	he	is	a	minor,	the	person	so	contracting	with
the	minor	 cannot	 avail	 himself	 of	 the	minor’s	 fraud,
as	 he	 was	 aware	 of	 the	 deceit.	 The	 proof	 of
knowledge	on	 the	person	contracting	with	 the	minor
that	the	minor	pretending	to	be	a	major	was	in	reality
a	minor,	will	be	on	the	minor,	since	fraud	on	the	part
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of	the	other	person	will	not	be	presumed	unless	such
person	is	a	blood	relation	of	the	minor’s,	for	then	the
presumption	is	that	he	was	aware	of	the	minor’s	age.”

Now	has	 the	defendant	 in	 this	case	established	 that	 the
plaintiff	 was	 not	 deceived	 by	 his	 (the	 defendant’s)
misrepresentation	 and	 that	 the	 plaintiff	 believed	 all	 the
time	that	the	defendant	was	a	minor?	It	appears	that	the
minor	when	 this	 representation	was	made	was	between
sixteen	 and	 seventeen	 years	 of	 age.	 I	 have	 already
pointed	 out	 how	 the	 age	 of	 the	 defendant	 could	 have
been	placed	beyond	all	doubt,	without	much	difficulty,
and	 considerations	 of	 this	 kind	 are	 not	 without	 their
weight,	but	I	do	not	think	that	they	are	conclusive.	Other
facts	are	proved	which	should	be	 taken	 into	account	 in
the	endeavour	 to	ascertain	 the	 state	of	plaintiff’s	mind.
The	defendant	sold	cattle	to	a	Mr	Hotz	–	the	transaction
seems	 to	 have	 been	 a	 perfectly	 honest	 one.	 On	 that
occasion	Mr	Hotz	asked	the	defendant	if	he	was	of	age,
and	 he	 states,	 that	 defendant	 replied	 that	 he	 was,	 and
apparently	Mr	Hotz	was	satisfied	and	purchased	some	of
the	cattle.	Then	again,	the	evidence	as	to	the	opening	by
the	 defendant	 of	 an	 ordinary	 account	 at	 the	 National
Bank,	 Kroonstad,	 is	 of	 importance.	 The	 accountant	 at
that	 bank	 was	 called	 as	 a	 witness,	 and	 states	 that	 he
queried	 the	opening	of	 this	 account	on	 the	ground	 that
defendant	 was	 a	 minor,	 but	 on	 investigations	 he	 was
satisfied	 that	 the	 defendant	 was	 entitled	 to	 open	 the
account.	 If	 no	 reasonable	 man	 could	 believe	 from	 the
defendant’s	 appearance	 that	 he	 was	 a	 major,	 then	 that
would	 be	 strong	 evidence	 that	 the	 plaintiff	 could	 not
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have	believed	him	to	be	such,	and	the	transaction	should
be	 set	 aside,	 but	 if	 other	 persons,	 equally	 interested	 in
the	defendant’s	age	also	took	him	to	be,	and	dealt	with
him	 as	 a	 major,	 then	 there	 is	 no	 inherent	 difficulty	 in
accepting	the	plaintiff’s	evidence	that,	when	he	took	the
promissory	 note	 sued	 on	 in	 this	 case,	 he	 did	 believe
defendant	 to	 be	 a	 major.	 The	 plaintiff	 swears	 that	 he
believed	 the	defendant	when	he	 told	him	that	he	was	a
major.	 The	 evidence	 led	 for	 the	 defence	 has	 not
convinced	me	 that	he	 is	 swearing	 falsely	on	 this	point,
and	I	think	judgment	should	be	for	the	plaintiff	.	.	.
MCGREGOR	 J:	 It	may	 be	 convenient	 at	 the	 outset	 to
dispose	of	the	contention	advanced	for	the	plaintiff	that
the	defendant	was	emancipated.	It	may	be	conceded	that
there	are	passages	in	the	evidence	that	lend	some	colour
to	 such	 a	 contention.	 The	 defendant	 to	 some	 extent
carried	 on	 for	 himself:	 bought	 and	 sold	 and	 opened	 a
banking	 account	 in	 his	 own	 name.	 But	 while	 he	 may
have	 been,	 to	 a	 greater	 or	 less	 extent,	 intellectually
emancipated	(if	such	an	expression	be	permissible),	I	am
of	opinion,	on	the	evidence	of	record,	that	he	cannot	be
regarded	as	emancipated	in	law	.	.	.
[101]	 The	 next	 question	 is,	 what	 legal	 consequences
flow	 from	 the	 circumstance	 that	 defendant	 knowingly
made	the	false	statement	in	question.	Voet	was	relied	on
by	the	plaintiff’s	counsel	to	show	that	a	false	statement
like	that	before	us	displaced	the	privilege	flowing	from
the	 minority.	 In	 Bk	 4	 (T	 4,	 para	 43)	 he	 states	 that
restitutio	in	integrum	is	not	granted	because	of	minority
where	 the	 minor	 has	 falsely	 represented	 himself	 as	 of
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full	 age	 to	 the	 person	 with	 whom	 he	 was	 contracting,
and	 who	 in	 good	 faith	 and	 in	 fact	 was	 under	 a
misapprehension;	 the	 reason	being	 that	 the	 law	did	not
come	to	the	aid	of	persons	fallentibus	ac	dolosis	malitia
in	mentientibus	aetatem	supplente	[that	is,	persons	who
act	fraudulently	and	deceitfully,	as	malice	in	liars	makes
up	for	age].	This	passage	is	referred	to	elsewhere	in	his
Commentaries	 (27.9.13)	where	we	 are	 told	 that	 even	 a
sale	of	immovable	property	should	be	held	good	which	a
minor	 had	 made	 without	 leave	 of	 the	 Court	 or
intervention	 of	 his	 tutor,	 in	 the	 case	 where	 he	 passed
himself	 off	 as	 a	major	 and	 so	 deceived	 the	 purchaser,
who	 was	 ignorant	 of	 the	 facts	 by	 reason	 of	 honest
mistake.	 Without	 enquiring	 whether	 this	 result	 would
necessarily	 follow	 under	 our	 present	 practice,	 the
reference	 indicates	 how	 seriously	 the	 jurist	 regards	 the
deception.	Other	 authorities	 are	 found	 supporting	Voet,
eg,	 Van	 Leeuwen	 Censura	 Forensis,	 4.43.7;	 Huber,
4.40.17;	Gail	(11.65,	s	1)	.	.	.
All	this	seems	to	be	founded	on	the	Roman	law	.	.	.
[MCGREGOR	J	then	discussed	Roman	and	English	law
on	this	point.	He	proceeded:]
[104]	 It	 now	 remains	 for	 us	 to	 enquire	 whether	 the
plaintiff	 is	precluded	from	founding	on	 the	defendant’s
misrepresentation,	on	the	ground	that	he	was	not	misled
thereby.	 Now	 on	 this	 point	 plaintiff	 deposed	 that	 he
accepted	the	defendant’s	statement.	To	the	question	why
he	 enquired	 into	 the	 age,	 he	 replied:	 “Hy	 het	 vir	 my
gelyk	baie	jonk	.	.	.	Ek	het	gevra	want	ek	het	gedink	hy
is	 bietjie	 jonk.	 Ek	 wou	 weet	 of	 hy	 meerderjarig	 is.”
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Further	on	he	 says:	 “Ek	het	verstaan	hy	 is	mondig.	Ek
het	eerlik	gedink	hy	is	mondig.”	And	again	“Hy	het	gesê
hy	is	lank	al	mondig,	en	ek	het	hom	aangeneem.”
Now	 if	 plaintiff	 was	 minded	 to	 sell	 the	 cattle	 to	 the
defendant,	minor	or	no	minor,	why	ask	the	question?	It
may	 of	 course	 be	 suggested	 that	 he	 wished	 to	 have	 a
formal	statement	as	to	age,	“to	serve	as	occasion	might
require”	 –	 in	 explanation	 of	 his	 conduct	 or	 defence	 of
his	 contract.	But	 it	 does	 not	 appear	 that	 there	was	 any
impending	or	present	necessity	to	sell	the	cattle	then	and
there,	and	to	this	particular	youth,	nor	 is	 it	averred	that
he	 took	 advantage	 of	 the	 youth’s	 immaturity	 to	 snatch
an	 unfair	 advantage	 out	 of	 the	 transaction.	Mr	Fischer
[for	the	defendant]	argued	strenuously	that	plaintiff	must
have	known	that	the	purchaser	was	a	minor.	But	I	do	not
think	that	the	defendant	has	established	that	.	.	.
Now	while	the	boy	looks	young	(and	he	was	only	in	his
seventeenth	 year	 at	 the	 time),	 a	 person’s	 appearance
(though	an	element	 in	 the	case)	 is	not	always	decisive;
and	 the	 defendant	 in	 Court	 gave	 the	 answers,	 and
perhaps	 possesses	 the	 intelligence,	 of	 a	 person	 older
than	what	he	actually	is.	Nor	ought	one	to	lose	sight	of
the	 fact	 that	 he	 had	 been	 in	 the	 way	 of	 doing	 an
appreciable	amount	of	business	and	that	the	bank	[105]
apparently	allowed	him	to	open	a	banking	account	in	the
way	a	person	of	full	age	does	–	apparently	treating	him
as	such;	and	that	the	accountant	of	the	bank	stated	that	if
the	defendant	said	he	was	of	age,	he	would	believe	him.
Hotz,	 one	 of	 the	 witnesses,	 before	 paying	 defendant	 a
substantial	 amount	 asked	 him	whether	 he	was	 twenty-
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one:	“I	asked	 that	because	he	 looked	 to	me	so	young.”
That	was	in	January,	1920.	It	seems	a	fair	inference	that
Hotz	accepted	defendant’s	answer	 that	day,	for	he	paid
him	the	money.
Now	on	this	specific	matter,	where	the	one	party	made	a
false	 statement,	material	 to	 the	matter	 in	hand,	 it	 is	 for
him	 I	 think	 to	 establish	 that	 the	 other	 party	 was	 not
deceived	if	he	wishes	to	escape	the	liability	entailed	by
his	 misstatement.	 Voet	 says:	 “If	 a	 minor	 fraudulently
passes	himself	off	for	a	major,	or	even	says	he	is	a	major
to	a	person	who	is	not	ignorant	of	his	being	a	minor,	but
who	 cleverly	 pretends	 that	 he	 is	 ignorant,	 the	 minor,
however	 fraudulently,	 is	 still	 to	 be	 listened	 to”	 but	 he
adds:	 “the	 proof	 of	 the	 knowledge	 is	 upon	 the	 minor;
since	fraud	is	not	to	be	presumed	.	.	.	and	he	affirms	who
says	that	there	was	knowledge	of	his	age.”	(Voet	4.4.43,
Sampson’s	 trans.)	And	 .	 .	 .	 I	might	 cite	 an	observation
by	JESSEL,	MR	in	the	case	of	Redgrave	v	Hurd	[(1881)
45	 LTR	 488]	 where	 he	 says:	 “If	 a	 man	 is	 induced	 to
enter	into	a	contract	by	a	false	representation,	it	is	not	a
sufficient	 answer	 to	 him	 to	 say:	 If	 you	 had	 used	 due
diligence	you	would	have	found	out	that	the	report	was
untrue.”	 (45	 LTR	 at	 p	 488).	 This	 remark	 seems
substantially	 in	 accord	 with	 our	 own	 law	 too,	 having
regard	 to	 the	way	Voet	 states	 the	 proposition,	 viz,	 that
the	onus	probandi	 [that	 is,	 the	onus	of	proof]	 is	on	 the
person	who	 deceived.	 In	 Bell’s	Commentaries	 (Vol	 1,
Bk	 II,	Part	 II,	 c	VIII,	 sec	 III,	Edition	of	1870)	 there	 is
this	note	(at	p	131):	“Kennedy	v	Weir	(1665,	M	11658).
The	bond	 in	 this	 case	bore	majority,	which	was	held	a
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good	 objection,	 unless	 the	 minor	 could	 prove	 the
creditor’s	 knowledge	 of	 his	 minority,	 or	 that	 he	 was
fraudulently	induced	to	insert	majority	in	the	bond.”
I	 am	 of	 opinion	 that	 the	 defendant	 has	 not	 here
established	that	his	misstatement	did	not	in	fact	deceive.
If	 the	 above	 reasoning	 is	 sound,	 it	 follows	 that	 the
defendant	cannot	 in	 this	case	escape	 liability	by	reason
merely	of	his	undoubted	minority.

Note
See	the	note	on	Louw	v	MJ	&	H	Trust	[31].

Aantekening
Sien	die	aantekening	by	Louw	v	MJ	&	H	Trust	[31].

[30]	FOUCHÉ	V	BATTENHAUSEN	&	CO

1939	CPD	228

Misrepresentation	by	a	minor
While	still	a	minor,	the	defendant	(now	the	appellant)	bought	a
car	 from	 the	 plaintiff	 (now	 the	 respondent)	 in	 terms	 of	 a	 hire
purchase	agreement.	Before	the	minor	entered	into	the	contract,
his	father	discussed	the	possibility	of	exchanging	a	Dodge	for	a
Chevrolet	with	 the	 garage	 owner,	 a	Mr	Van	 der	Mescht.	 The
minor’s	father	promised	that	he	would	pay	a	deposit	on	the	car
and	that	his	son	would	pay	the	balance	of	the	purchase	price	in
instalments.	 The	 minor	 subsequently	 phoned	 his	 father	 and
asked	him	to	send	the	Dodge.	When	the	defendant	received	the
Dodge	 he	 took	 it	 to	 Van	 der	 Mescht’s	 garage	 and	 a	 hire
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purchase	 agreement	 was	 entered	 into.	 A	 Mr	 Van	 der	 Walt,
acting	as	 the	garage	owner’s	agent,	discussed	 the	 terms	of	 the
contract	 with	 the	 defendant.	 The	 defendant	 telephonically
consulted	his	father	regarding	the	terms	of	the	contract	and	was
then	 taken	 to	 the	 garage	 owner’s	 attorney.	 The	 defendant
misrepresented	 himself	 as	 a	 major.	 The	 attorney	 thought	 that
the	defendant	 looked	somewhat	young	but	he	and	Mr	Van	der
Walt	were	convinced	by	the	defendant’s	explicit	assurance	that
he	was	of	age.	The	contract	was	finalised	and	the	Chevrolet	was
delivered	to	the	defendant’s	father.	The	latter	was	also	informed
of	 the	 total	 amount	 of	 £115	 which	 was	 due	 in	 terms	 of	 the
contract.	 Subsequently	 the	 defendant	 fell	 in	 arrears	 with	 his
payments	and	 the	plaintiff	 claimed	 the	 return	of	 the	Chevrolet
and	payment	of	the	arrear	instalments.	The	defendant	relied	on
his	minority	at	the	time	of	entering	into	the	contract	and	lodged
a	 counterclaim	 for	 restitutio	 in	 integrum.	 In	 the	 Magistrate’s
Court	 the	 claim	 was	 allowed.	 The	 defendant	 unsuccessfully
appealed	against	this	order.

Wanvoorstelling	deur	’n	minderjarige
Terwyl	 hy	 nog	 minderjarig	 was,	 het	 die	 verweerder	 (nou	 die
appellant)	 ’n	 motor	 op	 huurkoop	 by	 die	 eiser	 (nou	 die
respondent)	 gekoop.	 Voordat	 die	 minderjarige	 die	 kontrak
gesluit	het,	het	 sy	vader	die	moontlikheid	om	’n	Dodge	vir	 ’n
Chevrolet	 in	 te	 ruil,	met	die	motorhawe-eienaar,	 ene	mnr	Van
der	Mescht,	bespreek.	Die	minderjarige	se	vader	het	onderneem
om	die	deposito	op	die	motor	 te	 betaal	 en	dat	 sy	 seun	die	 res
van	die	koopprys	in	paaiemente	sou	afbetaal.	Die	minderjarige
het	daarna	sy	vader	geskakel	en	gevra	dat	die	Dodge	na	hom	toe
gestuur	word.	Toe	die	verweerder	die	Dodge	ontvang,	het	hy	dit
na	 Van	 der	 Mescht	 se	 motorhawe	 toe	 geneem	 en	 ’n
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huurkoopooreenkoms	gesluit.	Ene	mnr	Van	der	Walt,	wat	as	die
motorhawe-eienaar	 se	 verteenwoordiger	 opgetree	 het,	 het	 die
bepalings	 van	 die	 kontrak	 met	 die	 verweerder	 bespreek.	 Die
verweerder	 het	 sy	 vader	 telefonies	 oor	 die	 bepalings
geraadpleeg	 en	 daarna	 is	 hy	 na	 die	 motorhawe-eienaar	 se
prokureur	toe.	Die	verweerder	het	bedrieglik	voorgegee	dat	hy
meerderjarig	was.	Die	verweerder	het	vir	die	prokureur	 ietwat
jonk	 voorgekom	 maar	 hy	 en	 mnr	 Van	 der	 Walt	 het	 die
verweerder	se	uitdruklike	versekering	dat	hy	meerderjarig	was,
geglo.	 Die	 kontrak	 is	 gefinaliseer	 en	 die	 Chevrolet	 is	 aan	 die
verweerder	 se	 vader	 gelewer.	Hy	 is	 ook	 ingelig	 dat	 die	 totale
bedrag	van	£115	nog	ingevolge	die	kontrak	verskuldig	was.	Die
verweerder	het	agterstallig	geraak	met	sy	betalings	en	die	eiser
het	 teruggawe	 van	 die	 Chevrolet	 en	 betaling	 van	 die
agterstallige	 paaiemente	 geëis.	Die	 verweerder	 het	 hom	 op	 sy
minderjarigheid	 ten	 tyde	 van	 kontraksluiting	 beroep	 en	 ’n
teeneis	om	restitutio	in	integrum	ingestel.	In	die	Landdroshof	is
die	eis	toegestaan.	Die	verweerder	het	onsuksesvol	teen	hierdie
bevel	geappelleer.

DAVIS	 J:	 [232]	 The	 .	 .	 .	 statement	 of	 the	 facts	 is,	 I
think,	amply	sufficient	 to	show	that	 the	magistrate	was
quite	 correct	 in	 his	 finding	 that	 the	 defendant’s	 father,
though	he	was	not	at	first	aware	of	the	precise	terms	of
the	 contract,	 subsequently	 approved	 of	 it	 with	 full
knowledge	of	all	its	material	terms.	The	father	originally
commissioned	 the	 son	 to	 procure	 a	 car	 (he	 clearly
wanted	 it	 for	himself	and	not	for	 the	son).	The	son	did
so	and	though	there	is	no	proof	that	the	father	knew	all
the	 material	 terms	 of	 the	 contract	 at	 once,	 yet	 he	 did
know	 them	 before	 he	 confirmed	 the	 son’s	 contract.	 In
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my	 opinion	 if	 a	 guardian	 knows	 that	 a	 minor	 has
obtained	a	car	under	a	hire	purchase	agreement,	knows
that	another	car	has	been	traded	in	and	the	amount	of	the
difference	 which	 has	 to	 be	 paid,	 the	 amount	 of	 the
deposit	 and	 the	 amount	 of	 the	monthly	payments,	 then
even	if	the	guardian	was	told	nothing	of	the	other	terms
of	the	written	document,	the	contention	that	his	approval
was	given	upon	insufficient	data	would	not	be	justified,
more	especially	where,	as	here,	the	other	terms	appear	to
be	 the	 usual	 ones	 to	 be	 found	 in	 documents	 of	 this
character	.	.	.
[I]n	addition	the	evidence	here	is	that	the	father	was	not
merely	told	the	principal	terms	but,	as	the	son	says,	was
broadly	 told	 the	 contents	 of	 the	whole	 contract.	 I	 have
no	doubt	whatever	that	this	is	sufficient	to	validate	any
approval	that	he	gave.
Mr	Hockly	 [for	 the	 appellant],	 relied	 upon	 the	 case	 of
Baddeley	v	Clarke	(1923,	NPD	306).	There	a	minor	had
bought	 a	 motor-bicycle	 on	 the	 hire-purchase	 system.	 I
cite	 from	 the	 headnote:	 “There	 was	 evidence	 that	 the
father	 knew	 that	 his	 son	possessed	 and	used	 the	 cycle,
but	 not	 that	 he	knew	of	 the	 terms	upon	which	 the	boy
had	 it,	 or	 knew	 that	 it	 had	 been	 purchased.”	 It	 will	 at
once	be	seen	how	different	the	circumstances	were	from
those	in	the	present	case.
[233]	 It	 only	 remains	 to	 add	 that	 this	 confirmation	 by
the	guardian	with	knowledge	of	the	terms	is	of	the	same
effect	 as	 if	he	had	originally	 interposed	his	 authority	–
Voet	(26.8.1)	.	.	.
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That	this	contract,	for	the	acquisition	of	a	car	to	be	used
by	 the	 father	 on	 his	 farm	 and	 in	 his	 business,	 entered
into	by	a	minor	earning	£5	a	month	as	a	cleaner	on	the
railway,	was	for	that	son’s	benefit	was	not	found	by	the
magistrate	nor	contended	before	us.	On	 the	contrary,	 it
was	seriously	to	his	detriment.
In	speaking	of	the	privileges	given	to	a	minor	in	certain
circumstances	to	annul	or	resile	from	a	contract	entered
into	with	the	authority	of	his	guardian	–	inter	alia,	if	he
were	damnified	 thereby	–	MASON	JP	 says	 in	Skead	 v
Colonial	Banking	and	Trust	Co	Ltd	(1924,	TPD	497	at	p
500):
“These	privileges	he	exercises	by	means	of	an	action
for	restitution	in	 integrum,	 there	 is	weighty	authority
for	 holding	 that	 relief	 upon	 this	 ground,	 from	 a
contract	 duly	made	with	 the	 consent	 of	 his	 guardian
for	 value	 received	 can	 only	 be	 obtained	 by	 such
action	 (Breytenbach	 v	 Frankel	 and	 Another	 (1913
TPD	300	and	1913	AD	390).”

I	 have	 examined	 the	 authorities	 referred	 to	 and	 they
seem	to	bear	out	this	statement.	It	is	true	that	the	learned
Judge-President	 then	 goes	 on:	 “But	 the	 same	 reasons,
perhaps,	do	not	apply	to	a	defence	raised	by	a	minor	on
the	same	grounds.”	I	am	not	sure	that	I	quite	understand
what	is	meant:	certainly	Voet	(4.4.12)	seems	to	draw	no
distinction	whether	a	minor	is	plaintiff	or	defendant	and
to	regard	an	exceptio,	or	defence,	of	minority	as	merely
another	form	of	the	claim	for	restitutio.	See	also	Grotius
(1.8.8).	 It	 is	 unnecessary,	 however,	 here	 to	 consider
whether	 there	 is	 any	 real	 difference	 at	 all,	 for	 in	 the
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present	case	what	the	defendant	seeks,	both	by	his	plea
and	 by	 his	 claim	 in	 reconvention,	 is	 a	 restitutio	 in
integrum.	 The	 plaintiff’s	 claim	 is	 not	 only	 for	 the
payment	 of	 money,	 to	 which	 the	 defendant	 might
answer:	“I	was	a	minor;	the	contract	damnified	me	and	I
now	refuse	to	pay.”	It	is	a	claim	[234]	also	for	the	return
of	a	car,	 and	 to	 this	portion	of	 the	claim	 the	defendant
replies:	“I	will	return	your	car	if	you	return	to	me	mine,”
though	it	is	not	disputed	that	the	ownership	in	the	Dodge
car	 had	 passed	 to	 plaintiff,	 whereas	 the	 plaintiff	 also
continued	to	be	owner	of	the	Chevrolet	car.
The	next	point	 to	be	considered	 is	how	far	defendant’s
right	 to	 restitutio	 is	 affected	by	his	 fraud	 in	describing
himself	 as	 a	 major.	 It	 was	 argued	 that	 this	 was
immaterial,	 because	 the	 fraud	 did	 not	 induce	 the	 true
contract,	 which	 was	 an	 anterior	 verbal	 one	made	with
Van	 der	 Walt,	 the	 written	 instrument	 being	 only	 a
memorandum	 of	 that	 verbal	 contract	 –	 Goldblatt	 v
Fremantle	(1920,	AD	123);	Woods	v	Walters	(1921	AD
303).	The	simple	answer	to	this	contention	is	that	on	the
pleadings	 it	 is	 common	 cause	 that	 the	 contract	 was	 a
written	one.	No	application	was	made	to	amend:	if	it	had
been,	 attention	 would	 have	 been	 drawn	 to	 what	 may
well	 merely	 be	 somewhat	 loose	 expressions	 of	 the
witness	 Van	 der	 Walt	 and	 they	 might	 have	 been
corrected.	Certainly,	a	verbal	hire	purchase	agreement	in
relation	to	a	motor	car	would,	I	think,	be	very	unusual.
It	 is	 unnecessary	 to	 consider	 whether	 the	 statement	 of
the	 law	 in	 Wessels,	 Contract,	 pars	 830	 et	 seq	 to	 the
effect	 that	 the	minor’s	 fraud	will	 only	 debar	 him	 from
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seeking	restitutio	 in	 integrum,	but	will	not	prevent	him
from	defending	an	action,	is	correct,	for	here,	as	I	have
shown,	 the	 defendant	 is	 in	 fact	 seeking	 restitutio.	 To
this,	upon	all	the	authorities,	his	fraud	is	a	bar	–	see,	for
instance	 C	 2.43.2,	 Voet	 4.4.43,	 and	 27.9.13,	 Van
Leeuwen	Censura	 Forensis	 1.4.43.7,	Gail	 2	 obs	 65	 1,
Christinaeus	 2	 dec	 131,	 Domat	 4.6.2.7,	 Huber	 Hed
Rechts	4.40.17,	Pothier,	Pandects	4.4.43.
But	Mr	Hockley,	 while	 not	 denying	 the	 correctness	 of
this	proposition,	urged	that	it	could	have	no	application
to	a	case	where	the	defrauded	party	has	acted	upon	the
mere	word	of	 the	minor,	and	he	cited	a	 footnote	 to	 the
passage	 in	 Domat	 referred	 to	 above,	 which	 is	 to	 the
following	effect:
“This	rule	is	to	be	understood	only	of	the	cases	where
the	 creditor	 has	 had	 just	 reason	 to	 believe	 that	 the
minor	 was	 of	 age.	 For	 if	 there	 was	 no	more	 than	 a
bare	declaration	of	 the	minor’s,	who	pretended	to	be
of	 age,	 the	 creditor	 ought	 to	 blame	 himself	 for	 his
credulity.”

This	note	is	fully	dealt	with	in	the	judgments	in	the	case
of	Pleat	v	Van	Staden	(1921,	OPD	91)	[29].	I	agree	with
the	 conclusion	 there	 come	 to	 that	 it	 is	 in	 accordance
neither	with	the	weight	of	Roman-Dutch	[235]	authority
nor	with	the	decisions	of	our	own	courts.	In	the	present
case	 it	 is	 not	 suggested	 that	 the	minor’s	 fraud	 did	 not
really	 deceive	 both	 plaintiff’s	 attorney	 and	 his
representative	–	as	they	say	that	it	did	–	and	no	ground
was	 put	 forward	 as	 to	 why	 they	 could,	 or	 should,	 not
have	been	so	deceived.
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I	come	to	the	conclusion	therefore	that	 the	magistrate’s
decision	was	right	and	that	the	appeal	must	be	dismissed
with	costs.
HOWES	J	concurred.

Note
See	the	note	on	Louw	v	MJ	&	H	Trust	[31].

Aantekening
Sien	die	aantekening	by	Louw	v	MJ	&	H	Trust	[31].

[31]	LOUW	V	MJ	&	H	TRUST

1975	(4)	SA	268	(T)

Misrepresentation	by	a	minor
While	still	a	minor,	the	appellant	bought	a	motor	cycle	from	the
respondent.	 Relying	 on	 his	 minority	 at	 the	 time	 when	 the
contract	 was	 concluded,	 the	 appellant	 subsequently	 reclaimed
R338	 which	 he	 had	 paid	 to	 the	 respondent.	 The	 respondent
disputed	 liability	 for	 repayment,	 inter	alia,	 on	 the	ground	 that
the	 appellant	 had	 induced	 the	 respondent	 to	 enter	 into	 the
agreement	 by	misrepresenting	 that,	 although	 he	was	 not	 yet	 a
major,	 he	was	 an	 orphan	 and	 self-supporting	 and	 that	 he	was
therefore	emancipated.	The	respondent	filed	a	counterclaim	for
payment	of	 two	 instalments	which	were	 in	arrears	 (amounting
to	R69)	and	the	value	of	parts	that	had	been	stolen	off	the	motor
cycle.	 The	 value	 of	 the	 parts	 amounted	 to	 R298,45.	 It	 was
alleged	 that	 the	 theft	 was	 due	 to	 the	 appellant’s	 failure	 to
observe	 the	 contractual	 obligation	 to	 keep	 the	motor	 cycle	 in
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good	order,	repair	and	condition	or,	alternatively,	that	the	theft
was	 due	 to	 the	 appellant’s	 negligence.	The	 court	a	quo	 found
that	the	appellant	had	misrepresented	himself	to	be	emancipated
and	that	he	was	bound	by	the	contract.	It	was	further	held	that
the	theft	was	due	to	the	appellant’s	lack	of	care	and	that	he	was
liable	for	the	value	of	the	parts.	The	appellant	was	also	ordered
to	 pay	 the	 two	 arrear	 instalments.	On	 appeal	 to	 the	Transvaal
Provincial	 Division	 (now	 the	 North	 Gauteng	 High	 Court,
Pretoria)	the	appellant	argued	that,	 in	view	of	the	respondent’s
knowledge	that	he	was	a	minor,	the	respondent	should	not	have
accepted	the	appellant’s	representation	that	he	was	emancipated
without	 an	 extensive	 enquiry	 as	 to	 the	 truth	 of	 that	 averment.
Alternatively,	 it	was	 argued	 that	 a	minor’s	 contract	 cannot	 be
enforced	 against	 him	 even	 if	 the	 contract	 was	 induced	 by
misrepresentation	and	that	the	minor	was	accordingly	entitled	to
restitutio	 in	 integrum.	 The	 court	 held	 that	 the	 minor	 was	 not
liable	 on	 the	 contract	 but	 dismissed	 the	 claim	 for	 restitutio	 in
integrum.	 It	further	dismissed	the	counterclaim	for	payment	of
the	arrears	and	the	value	of	the	stolen	parts.

Wanvoorstelling	deur	’n	minderjarige
Toe	die	appellant	nog	minderjarig	was,	het	hy	’n	motorfiets	by
die	 respondent	 gekoop.	 Die	 appellant	 het	 later	 ’n	 bedrag	 van
R338	 wat	 hy	 reeds	 aan	 respondent	 betaal	 het,	 teruggeëis	 op
grond	 daarvan	 dat	 die	 betaling	 gemaak	 is	 ingevolge	 ’n
koopkontrak	 wat	 hy	 gesluit	 het	 toe	 hy	 minderjarig	 was.	 Die
respondent	 het	 aanspreeklikheid	 vir	 terugbetaling	 van	 die
bedrag	ontken,	onder	andere	op	grond	daarvan	dat	die	appellant
die	 respondent	 deur	 ’n	 wanvoorstelling	 oorreed	 het	 om	 die
kontrak	met	hom	aan	te	gaan.	Die	appellant	het	voorgegee	dat,
alhoewel	 hy	 nog	 minderjarig	 was,	 hy	 ’n	 weeskind	 was	 wat
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selfonderhoudend	was	en	dus	geëmansipeer	 is.	Die	 respondent
het	 ’n	 teeneis	 ingestel	 vir	 die	 betaling	 van	 twee	 agterstallige
paaiemente	 (wat	R69	bedra	 het)	 en	 vir	 die	waarde	 van	 sekere
onderdele	wat	van	die	motorfiets	gesteel	is	(wat	R298,45	bedra
het).	 Daar	 is	 beweer	 dat	 die	 diefstal	 van	 die	 onderdele	 toe	 te
skryf	was	aan	die	appellant	se	versuim	om	die	kontraktuele	plig
na	te	kom	om	die	motorfiets	in	’n	goeie,	werkende	toestand	te
hou,	 of	 in	 die	 alternatief	 dat	 die	 diefstal	 aan	 die	 appellant	 se
nalatigheid	 te	 wyte	 was.	 Die	 hof	 a	 quo	 het	 bevind	 dat	 die
appellant	’n	wanvoorstelling	gepleeg	het	deur	voor	te	gee	dat	hy
geëmansipeer	was	en	dat	hy	aan	die	kontrak	gebonde	was.	Die
hof	 het	 verder	 beslis	 dat	 die	 diefstal	 van	 die	 onderdele	 toe	 te
skryf	was	aan	die	appellant	se	gebrek	aan	sorg	en	dat	hy	vir	die
waarde	 van	 die	 onderdele	 aanspreeklik	 was.	 Verder	 is	 ook
beveel	 dat	 die	 appellant	 die	 agterstallige	 paaiemente	 moes
betaal.	 In	 appèl	 na	 die	 Transvaalse	 Provinsiale	Afdeling	 (nou
die	Noord-Gauteng	Hoë	Hof)	 het	 die	 appellant	 aangevoer	 dat,
aangesien	 die	 respondent	 bewus	 was	 van	 sy	 minderjarigheid,
die	 respondent	 nie	 die	 appellant	 se	 bewering	 dat	 hy
geëmansipeer	was,	moes	 aanvaar	 sonder	 dat	 hy	 ’n	uitgebreide
ondersoek	 na	 die	 waarheid	 daarvan	 ingestel	 het	 nie.	 In	 die
alternatief	 is	 beweer	 dat,	 selfs	 indien	 ’n	minderjarige	 deur	 die
pleeg	 van	 ’n	 wanvoorstelling	 iemand	 oorreed	 om	 ’n	 kontrak
met	 hom	 te	 sluit,	 daardie	 kontrak	 steeds	 nie	 teenoor	 die
minderjarige	 afdwingbaar	 is	 nie	 en	 dat	 die	 minderjarige
gevolglik	op	restitutio	in	integrum	geregtig	is.	Die	hof	het	beslis
dat	die	minderjarige	nie	op	grond	van	die	kontrak	aanspreeklik
is	nie	maar	het	die	eis	om	restitutio	 in	 integrum	van	die	 hand
gewys.	 Die	 hof	 het	 verder	 die	 teeneis	 vir	 betaling	 van	 die
agterstallige	 paaiemente	 sowel	 as	 vir	 betaling	 van	 die	waarde
van	die	gesteelde	onderdele	verwerp.
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ELOFF	J:	 [269]	 It	will	be	convenient	 firstly	 to	discuss
the	 question	 posed	 by	 the	 argument	 that	 respondent
should	have	been	put	on	 its	enquiry	on	being	informed
that	[270]	appellant	was	a	minor,	and	that	it	was	under	a
duty	 to	secure	verification	of	 the	 representation	 that	he
was	emancipated	.	.	.
The	related	question	whether	a	person	 induced	 to	enter
into	a	contract	with	a	minor	is	entitled	to	act	on	his	say-
so	 that	 he	 is	 of	 age	 has	 been	 dealt	 with	 in	 our	 law.
Domat,	4.6.2.7,	states:	“For	if	there	was	no	more	than	a
mere	 declaration	 of	 the	minor,	who	pretended	 to	 be	 of
age,	 the	 creditor	 ought	 to	 blame	 himself	 for	 his
credulity.”
In	 the	case	of	Pleat	 v	Van	Staden,	 1921	OPD	91	 [29],
WARD,	J,	declined,	as	appears	from	p	99	of	the	report,
to	 accept	 this	 as	 a	 correct	 statement	 of	 the	 law,	 and
expressed	preference	 for	 the	contrary	view	propounded
by	 Voet	 in	 4.4.43.	 In	 a	 concurring	 judgment
MCGREGOR,	J,	also	relied	on	Voet	 and	 supported	 the
main	 judgment	 in	 expressing	 dissent	 from	 the	 opinion
expressed	by	Domat.	These	views	were	endorsed	in	the
subsequent	case	of	Fouché	v	Battenhausen	&	Co,	1939
CPD	228	[30]	at	p	234.	I	should	add	that	Gail	 in	Pract
Obs,	vol	II,	65	p	1,	also	deals	with	the	related	problem
of	 whether	 a	 creditor	 can	 rely	 on	 the	 statement	 by	 a
minor	that	he	is	of	age	and	concludes	that	he	is	entitled
to	do	so	except	if	he	had	good	reason	to	believe	that	he
was	dealing	with	a	minor,	as	there	he	could	guess	from
his	appearance	or	in	some	other	way.
I	 respectfully	agree	with	 the	opinions	expressed	on	 the
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point	 under	 discussion	 in	 these	 two	 cases.	 Admittedly
they	 deal	 with	 the	 simple	 situation	 where	 a	 minor
represents	that	he	is	of	age	and	not	with	a	case	such	as
the	 present	 where	 a	 person	 admits	 his	 minority	 but
claims	that	he	is	emancipated.	Counsel	for	the	appellant
contended	 that	 justification	 for	 a	 different	 approach	 in
the	 latter	 type	of	 situation	 lies	 therein	 that	 it	 should	be
assumed	that	a	minor	might	attempt	to	contract	without
the	 consent	 of	 his	 guardian,	 and	 that	 the	 person	 with
whom	 he	 deals	 and	 who	 knows	 that	 he	 is	 under	 21
cannot	without	verification	accept	his	statement	 that	he
is	emancipated.
In	my	view	 there	 is	 no	 foundation	 for	 the	 existence	of
such	 an	 assumption,	 either	 in	 principle	 or	 in	 logic.	 Of
course	if	the	minor	does	not	appear	to	be	a	person	who
could	be	self-supporting	the	party	to	whom	he	states	that
he	is	emancipated	may	have	difficulty	in	proving	that	he
was	or	could	reasonably	have	been	misled.
In	 the	present	 case,	however,	 the	 facts	 as	 found	by	 the
magistrate	 reveal	 that,	 so	 far	 from	 having	 reasons	 to
doubt	 appellant’s	 statement,	 respondent’s	 manager	 got
verification	 for	 that	 part	 of	 it	 that	 appellant	 was	 in
employment.	That	per	se	 [that	 is,	 in	 itself]	 goes	 far	 to
show	that	appellant	might	well	be	self-supporting.	There
was	 nothing	 to	 engender	 any	 doubt	 in	 the	mind	 of	 the
respondent’s	 manager	 that	 the	 appellant	 was	 in	 fact
emancipated.	 In	 my	 opinion	 the	 magistrate	 correctly
found	 that	 appellant	 induced	 respondent	 to	believe	and
that	respondent	was	entitled	to	believe	that	the	appellant
was	emancipated	at	 the	 stage	when	he	entered	 into	 the
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contract.
I	 now	 turn	 to	 the	 question	 whether,	 in	 view	 of
appellant’s	fraud,	he	became	bound	by	the	contract	.	.	.
[ELOFF	J	referred	to	Edelstein	v	Edelstein	[32]	where	it
was	 said	 that	 an	 unassisted	minor	 is	 not	 bound	 by	 his
contracts	and	proceeded:]
[271]	 The	 Court	 did	 not	 have	 to	 consider	 whether,	 in
addition	to	the	exceptions	mentioned,	there	was	the	case
where	 the	 minor	 falsely	 represented	 himself	 to	 have
legal	capacity.	That	issue	was	dealt	with	in	a	number	of
decisions	by	our	Courts.
In	 the	case	of	J.C.	Vogel	&	Co	v	Greentley,	 (1903)	 24
NLR	252,	it	was	held	by	the	CHIEF	JUSTICE:
“I	 think	 however	 there	 can	 be	 no	 doubt	 that,	 under
Roman-Dutch	 law,	 where	 the	 minor	 represents
himself	 to	 be	 of	 age,	 and	 by	 virtue	 of	 the
representation	 enters	 into	 a	 contract,	 he	 is	 generally
bound	 by	 that	 representation.	 It	 is	 right	 it	 should	 be
so,	otherwise	it	would	give	scope	for	fraud	of	a	very
serious	description	indeed.”

On	 the	strength	of	 the	view	 taken	of	 the	 law	 the	Court
enforced	 a	 contract	 against	 a	 minor	 who	 had
fraudulently	 represented	 himself	 to	 be	 a	 major.	 No
authorities	 were	 quoted	 in	 support	 of	 the	 conclusion
reached.
Vogel’s	case	was	followed	in	Pleat’s	case,	supra,	where
a	 minor’s	 contract	 was	 enforced	 because	 of	 his
fraudulent	 representation	 that	 he	 was	 of	 age.	 Certain
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authorities,	presently	to	be	discussed,	were	relied	upon.
In	the	Cape	DE	VILLIERS,	CJ,	said	obiter	in	the	case	of
Cohen	v	Sytner,	(1897)	14	SC	13,	that:	“When	a	minor
incurs	a	debt	by	representing	that	he	is	of	full	age	he	is
bound.”	 No	 authority	 seems	 to	 have	 been	 quoted	 in
support	of	the	dictum.
Next	there	is	the	decision	in	the	case	of	Auret	v	Hind,	4
EDC	 283,	 wherein	 the	 Court	 seems	 to	 have	 assumed,
although	 in	 view	 of	 its	 finding	 on	 the	 facts	 it	 was
unnecessary	to	do	so,	that	a	minor	is	bound	by	a	contract
entered	 into	 by	 him	where	 he	 deceives	 the	 other	 party
into	believing	that	he	was	a	major.	Reliance	was	placed
on	English	authority	for	this	proposition.
In	Fouché	v	Battenhausen,	supra,	 the	Court	considered
but	 found	 it	 unnecessary	 to	 decide	 whether	 a	 minor’s
contract	 which	 was	 entered	 into	 by	 reason	 of	 his
inducement	that	he	was	of	age	bound	him.
This	Court	has	not,	so	far	as	I	am	aware,	pronounced	on
the	point.	We	were	urged	by	counsel	 for	 respondent	 to
follow	 the	decisions	 to	which	 I	 have	 referred.	Now,	 in
Fouché’s	 case,	 as	 I	 have	 said,	 the	point	was	 left	 open.
The	 decision	 in	 Auret’s	 case	 was	 obiter,	 and	 it	 was
based	on	English	law	.	.	.
[272]	 I	 do	 not	 think	 that	 I	 need	 say	 any	 more	 about
Auret’s	 case.	 The	 view	 expressed	 in	 Vogel’s	 case	 is
emphatic	enough,	but	its	value	is	questionable	since	no
authority	 is	 quoted.	 The	 only	 decision	 which	 supports
respondent’s	 contention	 which	 does	 reflect	 an
examination	 of	 Roman	 and	 Roman-Dutch	 law
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authorities	is	Pleat’s	case	.	.	.
[ELOFF	 J	 analysed	 some	 of	 the	 old	 authorities	 and
proceeded:]
[273]	 [T]he	 only	 Roman-Dutch	 or	 Roman	 law
authorities	 which	 seem	 to	 support	 the	 contention
reached	 in	 Pleat’s	 case	 is	 the	 passage	 of	 doubtful
validity	from	Voet,	27.9.13.	Nor	is	there	any	authority	–
apart	from	those	to	which	I	have	referred	–	which	says
that	 a	 minor’s	 contract	 is	 valid	 in	 the	 circumstances
under	discussion.
There	 are,	 to	 my	 mind,	 cogent	 reasons	 why	 such	 a
contract	should	be	held	to	be	invalid.	As	is	pointed	out
by	Wessels	in	The	Law	of	Contract	in	South	Africa,	2nd
ed,	para	831,	 if	one	were	 to	consider	his	contract	 to	be
valid	if	 induced	by	his	fraud	one	places	it	 in	the	power
of	the	minor	to	bind	himself	effectively	by	his	contract.
To	 permit	 this	will	 frustrate	 the	motivation	 of	 the	 rule
rendering	a	minor’s	contract	invalid,	and	is	in	my	view
inconsistent	with	the	rationale	expounded	in	Edelstein’s
case.
We	 were	 referred	 by	 counsel	 for	 the	 respondent	 to	 a
criticism	of	the	views	expressed	by	Wessels	made	by	De
Wet	 and	 Yeats	 in	 their	 book	 Kontraktereg	 en
Handelsreg,	 3rd	 ed	 at	 p	 54.	 They	 say	 that,	 while	 the
main	 principle	 certainly	 exists	 in	 order	 to	 protect	 a
minor,	if	he	has	reached	an	age	where	he	can	represent
himself	to	be	a	major	he	should	suffer	the	consequences
of	his	conduct	rather	than	the	other	contracting	party.	To
my	mind	 this	 argument	 loses	 sight	 of	 the	 fact	 that	 the
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minor	 is	 liable	 in	 delict	 and,	 should	 the	 other	 party
suffer	 a	 loss	 by	 reason	 of	 the	 minor’s	 fraud,	 he	 can
always	 [274]	 recover	 those	 losses	 by	 an	 action	 or
counterclaim.	I	should	mention	that	the	learned	authors,
while	 recognising	 that	 Van	 Leeuwen	 [Censura
Forensis],	1.4.43.7	and	Voet,	4.4.43,	discourse	solely	on
restitutio	 in	 integrum,	 state	 that	 in	 consequence	 these
authorities	 nevertheless	 keep	 the	minor	 to	 his	 contract
by	declining	him	restitutionary	relief.	With	respect	 that
seems	 to	 me	 to	 be	 a	 non	 sequitur	 [that	 is,	 something
which	 does	 not	 follow	 logically]	 and	 is	 not	 what	Van
Leeuwen	 and	 Voet	 say.	 There	 is	 a	 vast	 difference	 in
precluding	a	minor	from	reclaiming	that	with	which	he
parted	 in	pursuance	of	his	contract	and	 in	keeping	him
bound	 to	 the	 contract.	 The	 present	 case	 presents	 an
illustration	 of	 the	 difference	 in	 consequence,	 which	 I
have	 in	 mind.	 Here,	 if	 the	 minor	 is	 not	 bound	 by	 his
contract,	the	respondent	cannot	claim,	as	it	has	claimed,
that	he	should	pay	any	arrear	instalments.	To	that	extent
the	minor’s	contract	is	invalid	and	he	is	not	bound	by	it,
but	 he	 does	 suffer	 the	 consequence	 that	 he	 may	 not
reclaim	the	amounts	which	he	paid	 in	pursuance	of	 the
contract.
I	 accordingly	 come	 to	 the	 conclusion	 that	 the	 above-
stated	dicta	in	Pleat’s	case,	(supra,	Vogel’s	case,	supra,
Cohen’s	 case,	 supra,	 and	 Auret’s	 case,	 supra),	 are
incorrect	and	that	the	true	view	is	that	a	minor’s	contract
is	 void	 even	 if	 he	 misrepresented	 his	 contractual
capacity,	 either	by	holding	himself	out	as	being	of	age
or	 by	pretending	 that	 he	 had	 become	 emancipated.	On
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this	view	of	 the	 law	 the	 respondent	was	not	 entitled	 to
claim	 enforcement	 of	 the	 contract	 as	 it	 did	 in	 its
counterclaim	and	the	magistrate	should	not	have	entered
judgment	 in	 favour	 of	 the	 respondent	 in	 respect	 of	 the
two	unpaid	instalments.
As	far	as	 the	appellant’s	main	claim	is	concerned	I	am
of	the	view	that	it	should	have	failed,	not	for	the	reason
that	the	contract	was	void,	but	because	of	the	fact	that	in
consequence	of	his	fraud	the	appellant	is	not	entitled	to
restitutio	in	integrum.	In	my	discussion	of	the	issue	as	to
the	validity	 or	 otherwise	of	 the	 contract	 I	 referred	 to	 a
large	 number	 of	 authorities	 which	 enunciate	 the
principle	 that	 in	 circumstances	 such	 as	 those	 found	 by
the	 magistrate	 the	 minor	 is	 not	 entitled	 to	 claim
restitutionary	 relief.	 That	 is	 also	 the	 effect	 of	 the
judgment	 in	 Fouché’s	 case,	 supra,	 with	 which	 I
respectfully	agree	.	.	.
[I]n	 the	 result	 it	 seems	 to	me	 that	 the	 plaintiff’s	 claim
should	 have	 been	 disallowed	 on	 the	 basis	 that	 he
fraudulently	 held	himself	 out	 to	 have	 in	 effect	 become
emancipated	.	.	.
[ELOFF	 J	 further	 held	 that,	 as	 far	 as	 the	 stolen	 parts
were	concerned,	the	evidence	was	insufficient	to	justify
a	finding	against	the	appellant.	He	proceeded:]
[275]	For	these	reasons	I	conclude	that	the	magistrate	–
albeit	 for	 the	 wrong	 reason	 –	 correctly	 absolved
respondent	 from	 the	 instance	 on	 the	 main	 claim.	 As
regards	the	counter-claim	he	erred	in	giving	judgment	in
favour	of	respondent	in	regard	to	the	arrear	instalments
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and	he	erred	on	the	facts	in	finding	the	appellant	guilty
of	negligence.
In	 my	 judgment	 the	 appeal	 should	 be	 allowed	 to	 the
extent	 that	 in	 relation	 to	 the	 counterclaim	 the
magistrate’s	 judgment	 should	 be	 altered	 to	 one	 of
absolution	 from	 the	 instance	on	 the	claim	for	R298,45,
and	 to	 judgment	 for	 plaintiff	 [that	 is,	 the	 appellant]	 on
the	claim	for	R69	.	.	.
F	S	STEYN	J	concurred.

Note
In	respect	of	the	issue	of	whether	the	defendant	was	21	years	of
age,	it	must	be	borne	in	mind	that	section	17	of	the	Children’s
Act	38	of	2005	lowered	the	age	of	majority	to	18	years.
When	a	minor	 fraudulently	misrepresents	himself	or	herself	 to
be	 a	 major	 or	 emancipated	 or	 to	 have	 his	 or	 her	 guardian’s
consent	to	enter	into	a	contract,	 two	legal	principles	come	into
conflict:	the	first	is	that	a	minor	should	be	protected	against	his
or	 her	 immaturity	 of	 judgement,	 and	 the	 second	 is	 that	 an
innocent	 party	 should	 not	 be	 allowed	 to	 suffer	 because	 of	 a
fraudulent	misrepresentation	by	another.	The	prevalent	view	is
that	 a	 minor	 who	 makes	 a	 fraudulent	 misrepresentation
regarding	his	or	her	capacity	to	enter	into	contracts	should	incur
liability.	There	is,	however,	no	unanimity	as	to	the	basis	of	the
minor’s	 liability.	The	minor	 could	be	held	 liable	 contractually
or	delictually.
It	 is	 my	 view	 that	 delict	 ought	 to	 be	 the	 basis	 on	 which	 the
fraudulent	 minor	 is	 held	 liable	 (see	 also	 Cockrell	 in	 Van
Heerden	et	al	 (eds.)	Boberg’s	Law	of	Persons	and	 the	Family
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826;	Cronjé	LAWSA	vol	20	Part	1	Persons	par	470;	Donaldson
30;	 Kruger	 and	 Robinson	 in	 Robinson	 (ed.)	 Law	 of	 Children
and	Young	Persons	31;	Kruger	and	Skelton	(eds.)	Persons	128;
Schäfer	 Child	 Law	 202;	 Schäfer	 in	 Clark	 (ed.)	 Family	 Law
Service	par	E72;	Spiro	115;	Wille’s	Principles	181).	Delictual
liability	of	a	minor	was	not	unknown	in	Roman-Dutch	law	and
was	 also	 accepted	by	 the	 court	 in	Louw	v	MJ	&	H	Trust	 (see
273).	The	fraudulent	minor	should	never	be	contractually	liable,
because	such	liability	defeats	the	purpose	of	limiting	a	minor’s
capacity	 to	 act.	The	 fact	 that	 the	minor	 acts	 fraudulently	 does
not	inevitably	mean	that	he	or	she	has	the	necessary	powers	of
judgement	 and	 that	 the	 legal	 protection	 afforded	 to	 minors	 is
thus	not	needed.	Furthermore,	holding	 the	minor	contractually
liable	would	mean	that	the	minor	is	permitted	to	change	his	or
her	 status	 and	 attain	 full	 capacity	 to	 act	 by	 committing	 a
misrepresentation.	 This	 point	 of	 view	 was	 also	 expressed	 in
Louw’s	 case	where	 it	was	 stated	 that	 “if	 one	were	 to	 consider
his	contract	to	be	valid	if	induced	by	his	fraud	one	places	it	in
the	 power	 of	 the	 minor	 to	 bind	 himself	 effectively	 by	 his
contract.	To	permit	this	will	frustrate	the	motivation	of	the	rule
rendering	 a	 minor’s	 contract	 invalid,	 and	 is	 in	 my	 view
inconsistent	with	 the	 rationale	 expounded	 in	Edelstein’s	 case”
(273).	(See	also	Boezaart	Persons	82;	Cockrell	in	Van	Heerden
et	al	(eds.)	Boberg’s	Law	of	Persons	and	the	Family	824,	826;
Cronjé	LAWSA	vol	20	Part	1	Persons	 par	 470;	Donaldson	32;
Kruger	 and	Robinson	 in	 Robinson	 (ed.)	Law	 of	 Children	 and
Young	Persons	31;	Kruger	and	Skelton	(eds.)	Persons	127–128;
Schäfer	 Child	 Law	 202;	 Sonnekus	Die	 Estoppelleerstuk	 195;
Wessels	Contract	pars	830–831.)
It	should	be	noted	that	in	Louw	v	MJ	&	H	Trust	it	was	held	that,
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because	of	his	misrepresentation,	the	minor	was	not	entitled	to
recover	 the	 part	 of	 the	 purchase	 price	 which	 he	 had	 already
paid.	ELOFF	J	further	held	that	the	fact	that	the	minor	is	denied
restitutio	 in	 integrum	 does	 not	 mean	 that	 he	 is	 bound	 by	 the
contract	because	of	his	misrepresentation.	ELOFF	J	argued	that
because	 the	 minor	 is	 not	 contractually	 bound,	 he	 cannot	 be
ordered	 to	pay	 the	balance	of	 the	purchase	price.	The	minor’s
misrepresentation	therefore	does	not	result	in	the	contract	being
enforced	against	 him.	 It	merely	 results	 in	 the	minor	not	being
allowed	to	claim	restitutio	 in	 integrum,	and	because	 the	minor
cannot	 claim	 restitutio	 in	 integrum	 he	 cannot	 recover	 the
contractual	 payments	 already	 made.	 It	 is	 submitted	 that	 this
decision	 is	 wrong	 (see	 also	 Boezaart	Persons	 83;	 Cockrell	 in
Van	 Heerden	 et	 al	 (eds.)	 Boberg’s	 Law	 of	 Persons	 and	 the
Family	 821;	 Cronjé	 LAWSA	 vol	 20	 Part	 1	 Persons	 par	 470;
Kruger	 and	 Skelton	 (eds.)	Persons	 127;	 but	 see	 Scott	Unjust
Enrichment	by	Transfer	 in	South	African	Law:	Unjust	Factors
or	 Absence	 of	 Legal	 Ground?	 Thesis,	 University	 of	 Oxford
(2005)	196	as	cited	in	Visser	Unjustified	Enrichment	549).	It	is
indeed	correct	to	hold,	as	ELOFF	J	did,	that	refusing	the	minor
restitutio	 in	 integrum	 does	 not	 mean	 that	 he	 becomes
contractually	liable.	(“There	is	a	vast	difference	in	precluding	a
minor	 from	reclaiming	 that	with	which	he	parted	 in	pursuance
of	 his	 contract	 and	 in	 keeping	 him	 bound	 to	 the	 contract”
(274).)	 Once	 it	 is	 agreed	 that	 a	 minor	 who	 enters	 into	 an
unassisted	contract	cannot	be	contractually	liable	it	is	clear	that
the	 remedy	 of	 restitutio	 in	 integrum	 is	 not	 required	 at	 all
because	 the	 minor	 can	 simply	 recover	 his	 performance.	 Thus
the	 court	 erred	 in	 holding	 that	 denying	 the	minor	 restitutio	 in
integrum	 barred	 him	 from	 recovering	 the	 part	 of	 the	 purchase
price	he	had	already	paid.	The	result	of	ELOFF	J’s	decision	is
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that	the	minor	was	both	held	bound	because	he	was	not	allowed
to	 recover	payments	made,	and	not	bound	because	he	was	not
compelled	to	pay	the	balance	of	the	purchase	price.	This	result
is	 unacceptable.	 Either	 the	 minor	 is	 contractually	 liable,	 in
which	 case	 he	 cannot	 recover	 what	 he	 has	 performed	 and	 is
bound	 to	 carry	 out	 his	 remaining	 obligations,	 or	 he	 is	 not
contractually	liable,	in	which	case	he	may	recover	what	he	has
performed	 and	 is	 not	 bound	 to	 render	 further	 performance
(Cockrell	in	Van	Heerden	et	al	(eds.)	Boberg’s	Law	of	Persons
and	the	Family	821–822;	Cronjé	LAWSA	vol	20	Part	1	Persons
par	470;	but	cf	Van	der	Vyver	and	Joubert	157	who	are	also	of
the	view	that	the	decision	in	Louw’s	case	is	wrong,	but	submit
that	 the	 minor	 is	 bound	 by	 the	 contract	 as	 a	 result	 of	 the
misrepresentation).	 In	 Louw’s	 case	 the	 minor’s	 claim	 for
recovery	of	payments	already	made	should	therefore	have	been
upheld	 and	 the	 major’s	 counterclaim	 for	 full	 payment	 of	 the
outstanding	 amount	 should	 have	 been	 dismissed	 (Cockrell	 in
Van	 Heerden	 et	 al	 (eds.)	 Boberg’s	 Law	 of	 Persons	 and	 the
Family	822	fn	184;	Cronjé	LAWSA	 vol	 20	 Part	 1	Persons	par
470).	This	would	not	have	left	the	major	without	a	remedy,	for
the	 major	 could	 still	 have	 sued	 the	 minor	 in	 delict	 or	 for
unjustified	enrichment.
See	the	note	on	Van	Dyk	v	SAR	&	H	[26]	on	the	issue	of	which
parent	has	guardianship	of	a	child.

Aantekening
Met	 betrekking	 tot	 die	 kwessie	 of	 die	 verweerder	 21	 jaar	 oud
was,	 moet	 in	 gedagte	 gehou	 word	 dat	 artikel	 17	 van	 die
Children’s	Act	38	van	2005	die	meerderjarigheidsouderdom	tot
18	jaar	verlaag	het.
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Indien	 ’n	 minderjarige	 bedrieglik	 voorgee	 dat	 hy	 of	 sy
meerderjarig	 of	 geëmansipeerd	 is	 of	 sy	 of	 haar	 voog	 se
toestemming	het	om	te	kontrakteer,	kom	twee	regsbeginsels	in
botsing	met	mekaar:	 die	 eerste	 is	 dat	 ’n	minderjarige	beskerm
moet	word	 teen	 sy	 of	 haar	 eie	 onrype	 oordeelsvermoë	 en	 die
tweede	 is	dat	 ’n	onskuldige	party	nie	moet	skade	 ly	as	gevolg
van	 ’n	 ander	 persoon	 se	 bedrieglike	 wanvoorstelling	 nie.	 Die
algemeen	 aanvaarde	 mening	 is	 dat	 die	 minderjarige	 wel
aanspreeklikheid	 moet	 opdoen	 as	 hy	 of	 sy	 op	 ’n	 bedrieglike
wyse	 voorgegee	 het	 dat	 hy	 of	 sy	 kontrakteerbevoegdheid	 het.
Daar	 is	 egter	 geen	 eenstemmigheid	 oor	 die	 basis	 van	 die
minderjarige	 se	 aanspreeklikheid	 nie.	 Die	 minderjarige	 kan
kontraktueel	of	deliktueel	aanspreeklik	gehou	word.
Myns	 insiens	behoort	onregmatige	daad	die	grondslag	 te	wees
waarop	 die	 minderjarige	 wat	 ’n	 wanvoorstelling	 gepleeg	 het,
aanspreeklik	gehou	word	(sien	ook	Cockrell	in	Van	Heerden	ea
(reds.)	Boberg’s	 Law	 of	 Persons	 and	 the	 Family	 826;	 Cronjé
LAWSA	vol	20	deel	1	Persons	par	460;	Donaldson	30;	Kruger
en	 Robinson	 in	 Robinson	 (red.)	 Law	 of	 Children	 and	 Young
Persons	31;	Kruger	en	Skelton	(reds.)	Personereg	138;	Schäfer
Child	Law	202;	Schäfer	in	Clark	(red.)	Family	Law	Service	par
E72;	 Spiro	 115;	 Wille’s	 Principles	 181).	 Deliktuele
aanspreeklikheid	 van	 die	 minderjarige	 was	 nie	 aan	 die
Romeins-Hollandse	reg	onbekend	nie	en	is	ook	deur	die	hof	in
Louw	v	MJ	&	H	Trust	erken	(sien	273).	Die	minderjarige	wat	’n
wanvoorstelling	 gepleeg	 het	 moet	 glad	 nie	 op	 grond	 van	 die
kontrak	 aanspreeklik	 gehou	 word	 nie	 aangesien	 sodanige
aanspreeklikheid	 tot	 gevolg	 sou	 hê	 dat	 die	 doel	 van	 die
beperking	 van	 die	 minderjarige	 se	 handelingsbevoegdheid
verydel	word.	Die	 feit	dat	die	minderjarige	 ’n	wanvoorstelling
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pleeg,	 beteken	 immers	 nie	 noodwendig	 dat	 hy	 of	 sy	 oor	 die
nodige	oordeelsvermoë	beskik	om	die	beskerming	wat	die	 reg
aan	 minderjariges	 verleen	 oorbodig	 te	 maak	 nie.	 Om	 die
minderjarige	 kontraktueel	 aanspreeklik	 te	 hou,	 sal	 verder
beteken	dat	 ’n	minderjarige,	 deur	 ’n	wanvoorstelling	 te	 pleeg,
sy	of	haar	status	kan	verander	en	volle	handelingsbevoegdheid
kan	verkry.	Hierdie	mening	is	ook	in	die	Louw-saak	uitgespreek
waar	gesê	is	dat	“if	one	were	to	consider	his	contract	to	be	valid
if	induced	by	his	fraud	one	places	it	in	the	power	of	the	minor
to	bind	himself	effectively	by	his	contract.	To	permit	 this	will
frustrate	the	motivation	of	the	rule	rendering	a	minor’s	contract
invalid,	 and	 is	 in	 my	 view	 inconsistent	 with	 the	 rationale
expounded	 in	 Edelstein’s	 case”	 (273).	 (Sien	 ook	 Boezaart
Personereg	 87;	 Cockrell	 in	 Van	 Heerden	 ea	 (reds.)	Boberg’s
Law	of	Persons	and	the	Family	824,	826;	Cronjé	LAWSA	vol	20
deel	1	Persons	par	470;	Donaldson	32;	Kruger	en	Robinson	in
Robinson	(red.)	Law	of	Children	and	Young	Persons	31;	Kruger
en	Skelton	(reds.)	Personereg	137–138;	Schäfer	Child	Law	202;
Sonnekus	Die	Estoppelleerstuk	195;	Wessels	Contract	par	830–
831.)
Mens	moet	daarop	let	dat	in	Louw	v	MJ	&	H	Trust	beslis	is	dat
die	minderjarige	as	gevolg	van	die	wanvoorstelling	nie	dit	wat
hy	reeds	ingevolge	die	kontrak	gepresteer	het,	kan	terugeis	nie.
ELOFF	R	het	verder	beslis	dat	die	feit	dat	die	minderjarige	wat
’n	 wanvoorstelling	 gepleeg	 het	 nie	 restitutio	 in	 integrum	 kan
verkry	nie,	nie	beteken	dat	hy	vanweë	die	wanvoorstelling	aan
die	 kontrak	 gebonde	 is	 nie.	 ELOFF	 R	 het	 geredeneer	 dat
aangesien	die	minderjarige	nie	kontraktueel	aanspreeklik	is	nie,
hy	 nie	 verplig	 kan	 word	 om	 die	 uitstaande	 gedeelte	 van	 die
koopprys	te	betaal	nie.	Die	minderjarige	se	wanvoorstelling	het
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dus	nie	tot	gevolg	dat	die	kontrak	teen	hom	afdwingbaar	word
nie.	 Die	 gevolg	 van	 die	 wanvoorstelling	 is	 bloot	 dat	 die
minderjarige	nie	restitutio	in	integrum	kan	eis	nie,	en	aangesien
hy	hom	nie	op	restitutio	in	integrum	kan	beroep	nie,	kan	hy	nie
die	 betalings	wat	 hy	 reeds	 ingevolge	 die	 kontrak	 gemaak	 het,
terugeis	 nie.	 Ons	 doen	 aan	 die	 hand	 dat	 hierdie	 beslissing
verkeerd	is	(sien	ook	Boezaart	Personereg	88;	Cockrell	in	Van
Heerden	et	al	(reds.)	Boberg’s	Law	of	Persons	and	the	Family
821;	Cronjé	LAWSA	vol	20	Part	1	Persons	par	470;	Kruger	en
Skelton	 (reds.)	 Personereg	 137;	 sien	 egter	 Scott	 Unjust
Enrichment	by	Transfer	 in	South	African	Law:	Unjust	Factors
or	 Absence	 of	 Legal	 Ground?	 Tesis,	 Universiteit	 van	 Oxford
(2005)	 196	 soos	 aangehaal	 in	 Visser	 Unjustified	 Enrichment
549).	Dit	 is	wel	 korrek	 om	 soos	ELOFF	R	 te	 sê	 dat	weiering
van	restitutio	 in	 integrum	 aan	 die	minderjarige	 nie	 daartoe	 lei
dat	hy	op	grond	van	die	kontrak	aanspreeklik	word	nie.	(“There
is	a	vast	difference	in	precluding	a	minor	from	reclaiming	that
with	 which	 he	 parted	 in	 pursuance	 of	 his	 contract	 and	 in
keeping	him	bound	to	the	contract”	(274).)	As	eenmaal	aanvaar
word	dat	die	minderjarige	wat	 sonder	die	nodige	 toestemming
kontrakteer,	 nie	 op	 grond	 van	 die	 kontrak	 aangespreek	 kan
word	nie,	is	dit	duidelik	dat	restitutio	in	integrum	glad	nie	nodig
is	 nie	 aangesien	 die	 minderjarige	 bloot	 sy	 prestasie	 kan
terugvorder.
Daarom	 het	 die	 hof	 gefouteer	 om	 die	 minderjarige,	 deur	 die
weiering	om	restitutio	 in	 integrum	 toe	 te	staan,	 te	verhoed	om
die	deel	van	die	koopprys	wat	hy	reeds	betaal	het,	terug	te	eis.
Die	uitwerking	van	ELOFF	R	se	beslissing	is	enersyds	om	die
minderjarige	gebonde	 te	hou	omdat	hy	nie	 toegelaat	 is	om	die
betalings	 wat	 hy	 reeds	 gemaak	 het	 terug	 te	 vorder	 nie,	 en
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andersyds	om	die	minderjarige	nie	gebonde	te	hou	nie	omdat	hy
nie	verplig	is	om	die	balans	van	die	koopsom	te	betaal	nie.	Dit
is	 onaanvaarbaar.	 Die	 minderjarige	 is	 óf	 op	 grond	 van	 die
kontrak	aanspreeklik,	in	welke	geval	hy	nie	kan	terugeis	wat	hy
gepresteer	 het	 nie	 en	 verplig	 kan	 word	 om	 die	 uitstaande
gedeelte	 van	 sy	 prestasie	 te	 presteer	 óf	 hy	 is	 nie	 aanspreeklik
nie	en	dan	kan	hy	terugeis	wat	hy	gepresteer	het	en	kan	hy	nie
vir	 sy	 uitstaande	 prestasie	 aangespreek	 word	 nie	 (Cockrell	 in
Van	 Heerden	 ea	 (reds.)	 Boberg’s	 Law	 of	 Persons	 and	 the
Family	821–822;	Cronjé	LAWSA	vol	20	deel	1	Persons	par	470;
vgl	egter	Van	der	Vyver	en	Joubert	157	wat	ook	meen	dat	die
Louw-saak	 verkeerd	 beslis	 is,	 maar	 meen	 dat	 die
wanvoorstelling	meebring	dat	die	minderjarige	aan	die	kontrak
gebonde	is).	In	die	Louw-saak	moes	die	minderjarige	se	eis	om
terugbetaling	van	die	reeds	betaalde	paaiemente	dus	geslaag	het
en	die	meerderjarige	se	 teeneis	om	betaling	van	die	uitstaande
paaiemente	 misluk	 het	 (Cockrell	 in	 Van	 Heerden	 ea	 (reds.)
Boberg’s	Law	of	Persons	 and	 the	Family	822	vn	184;	Cronjé
LAWSA	vol	20	deel	1	Persons	par	470).	Dit	sou	nie	beteken	het
dat	 die	 meerderjarige	 remedieloos	 was	 nie;	 die	 meerderjarige
kon	die	minderjarige	op	grond	van	die	delik	of	ongeregverdigde
verryking	aanspreeklik	gehou	het.
Sien	die	 aantekening	by	Van	Dyk	 v	 SAR	&	H	 [26]	oor	watter
ouer	voogdy	oor	’n	kind	het.

[32]	EDELSTEIN	V	EDELSTEIN

1952	(3)	SA	1	(A)

The	validity	of	an	antenuptial	contract	a	minor	entered	into
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without	the	necessary	consent
The	appellant’s	parents	were	divorced	when	she	was	six	years
old.	Care	of	the	appellant	was	awarded	to	her	mother.	In	1918,
when	 she	 was	 still	 a	 minor,	 the	 appellant	 married	 with	 the
consent	 of	 both	 her	 parents.	Before	 their	wedding,	 the	 parties
entered	 into	 an	 antenuptial	 contract	 in	 which	 community	 of
property,	 community	 of	 profit	 and	 loss	 and	 the	marital	 power
were	 excluded.	The	 bridegroom	 also	 promised	 certain	 gifts	 to
the	 appellant.	 The	 appellant’s	 mother	 assisted	 her	 in	 the
execution	 of	 the	 contract.	 All	 persons	 concerned	 were
apparently	 under	 the	 impression	 that,	 since	 care	 had	 been
awarded	 to	 the	 appellant’s	 mother,	 only	 her	 assistance	 was
required	to	enable	the	appellant	to	enter	into	a	valid	antenuptial
contract.	The	appellant’s	husband	died	in	1947.	He	left	a	will	in
which	the	appellant	was	one	of	the	beneficiaries.	The	executors
of	his	estate	framed	the	liquidation	and	distribution	account	on
the	 basis	 that	 the	 marriage	 had	 been	 out	 of	 community	 of
property.	 In	 the	bona	 fide	belief	 that	she	had	been	so	married,
the	appellant	accepted	the	benefits	under	the	will.	Subsequently,
on	being	advised	 that	 the	antenuptial	contract	was	 invalid,	she
sought	 an	 order	 declaring	 that	 she	 had	 been	 married	 in
community	 of	 property,	 and	 directing	 the	 executors	 to	 amend
the	liquidation	and	distribution	account	by	awarding	her	half	of
the	net	 value	of	 the	 joint	 estate.	The	only	opposing	party	was
the	Commissioner	 of	 Inland	Revenue.	His	 sole	 interest	 in	 the
proceedings	was	that	the	amount	of	death	duties	payable	would
be	less	if	the	request	was	granted.	The	application	failed	in	the
court	a	quo	but	succeeded	on	appeal.

Die	geldigheid	van	’n	huweliksvoorwaardeskontrak	van	’n
minderjarige	wat	sonder	die	nodige	toestemming	gesluit	is
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Die	 appellant	 se	 ouers	 is	 geskei	 toe	 sy	 ses	 jaar	 oud	was.	Die
sorg	van	die	appellant	is	aan	haar	moeder	toegestaan.	In	1918,
toe	 die	 appellant	 nog	 minderjarig	 was,	 het	 sy	 met	 die
toestemming	van	 albei	 haar	ouers	 in	die	huwelik	getree.	Voor
die	 troue	 het	 die	 partye	 ’n	 huweliksvoorwaardeskontrak
aangegaan	waarin	gemeenskap	van	goed,	gemeenskap	van	wins
en	 verlies	 en	 die	 maritale	 mag	 uitgesluit	 is.	 Verder	 het	 die
bruidegom	 sekere	 geskenke	 aan	 die	 appellant	 beloof.	 Die
appellant	 se	 moeder	 het	 haar	 by	 die	 sluiting	 van	 die	 kontrak
bygestaan.	Al	die	partye	was	skynbaar	onder	die	indruk	dat	die
moeder	 se	 bystand	 voldoende	 was	 om	 ’n	 geldige
huweliksvoorwaardeskontrak	 daar	 te	 stel,	 aangesien	 sorg	 aan
haar	toevertrou	is.	Die	appellant	se	man	is	in	1947	oorlede.	Hy
het	 ’n	 testament	 nagelaat	 waarin	 die	 appellant	 een	 van	 die
bevoordeeldes	was.	Die	eksekuteurs	van	sy	boedel	het	aanvaar
dat	 die	 huwelik	 buite	 gemeenskap	 van	 goed	 was	 en	 het	 die
likwidasie-en-distribusierekening	 dienooreenkomstig	 opgestel.
Aangesien	 die	 appellant	 bona	 fide	 geglo	 het	 dat	 sy	 aldus
getroud	 was,	 het	 sy	 die	 voordele	 ingevolge	 die	 testament
aanvaar.	 Sy	 is	 later	 meegedeel	 dat	 die
huweliksvoorwaardeskontrak	 ongeldig	was	 en	 het	 toe	 aansoek
gedoen	om	’n	bevel	dat	sy	binne	gemeenskap	van	goed	getroud
was	 en	 dat	 die	 eksekuteurs	 die	 likwidasie-en-
distribusierekening	moes	wysig	deur	aan	haar	die	helfte	van	die
netto	 waarde	 van	 die	 gemeenskaplike	 boedel	 toe	 te	 ken.	 Die
enigste	 opponerende	 party	 was	 die	 Kommissaris	 van
Binnelandse	 Inkomste.	 Al	 belang	 wat	 hy	 in	 die	 verrigtinge
gehad	het,	was	die	feit	dat	die	boedelbelasting	minder	sou	wees
indien	die	aansoek	 toegestaan	sou	word.	Die	aansoek	 is	 in	die
hof	a	quo	van	die	hand	gewys	maar	is	in	appèl	toegestaan.

"******	DEMO	-	www.ebook-converter.com*******"



VAN	DEN	HEEVER	JA:	[9]	It	is	difficult	to	gather	the
crisp	ratio	decidendi	[of	the	court	a	quo],	but	 I	 think	 it
may	 fairly	 be	 stated	 to	 have	 been	 the	 following:
contracts	 entered	 into	by	minors	without	 the	assistance
of	 their	 guardians	 are	 invalid	 except	 in	 so	 far	 as	 the
minors	have	benefited	thereby	.	.	.
[10]	 It	was	 assumed	 in	 the	Court	a	 quo	 and	 before	 us
that	where	upon	divorce	the	custody	[(care)]	of	a	minor
child	 is	 awarded	 to	 the	mother,	 the	 father	 remains	 the
child’s	natural	guardian	for	the	purpose	of	assisting	it	in
the	 performance	 of	 juristic	 acts	 and	 that	 the	 mother
alone	 is	 incapable	of	doing	 so.	That	 assumption	was,	 I
think,	correct.	An	order	awarding	the	custody	of	a	minor
to	 the	 mother	 merely	 suspends	 in	 the	 interests	 of	 the
minor	certain	of	 the	 incidents	of	parental	authority	 .	 .	 .
(Landmann	v	Mienie,	1944	OPD	59;	D	43.30.3.5).
Respondent	 cannot	 rely	 upon	 the	 ante-nuptial	 contract
itself	 to	rebut	 the	presumption	that	 the	marriage	was	in
community	since	it	is	on	the	face	of	it	invalid	for	lack	of
capacity	 of	 the	 contracting	 party	 against	 whom	 it	 is
sought	 to	 be	 used.	 The	 only	 three	 Roman-Dutch
authorities	who	to	my	knowledge	deal	directly	with	this
subject	 are	 Lybrechts	 (Redeneerend	 Vertoog,	 1.7.5),
Arntzenius	 (Instit	 Jur	 Belg,	 2.5.15	 and	 2.5.90(8)),	 and
Van	 der	 Keessel	 (Dictata	 ad	 Grot	 2.12.3).	 All	 three
maintain	 that	an	ante-nuptial	contract	entered	 into	by	a
minor	without	the	assistance	of	his	guardian	is	ipso	iure
[that	is,	by	operation	of	the	law]	void	and	a	nullity.
Mr	 Retief	 [for	 the	 Commissioner]	 strenuously	 argued
that	 the	 contract	 of	 an	unassisted	minor	 cannot	be	null
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and	 void	 since	 it	 is	 capable	 of	 ratification	 and	 since
there	are	authorities,	cited	to	us,	to	the	effect	that	minors
may	obtain	restitutio	in	integrum.	As	to	the	former,	it	is
unsafe	 to	 classify	 transactions	 into	 those	 which	 are
voidable	 and	 those	 which	 are	 void	 and	 then	 to	 draw
conclusions	 from	 the	 classification.	 Such	 a	 proceeding
begs	the	question	.	.	.
Moreover	our	authorities	speak	of	a	contract	being	null
and	 void	 in	 one	 direction	 of	 its	 operation	 and	 valid	 in
another.	Voet	(27.6.1)	observes:
“From	the	principles	of	the	law	it	is	clear	that	a	minor
who	 contracts	without	 the	 assistance	 of	 his	 guardian
can	render	others	under	an	obligation	to	himself,	but
does	not	himself	become	obliged	to	them	.	.	.	On	the
minor’s	 side	 a	 contract	 entered	 into	 without	 the
assistance	of	his	guardian	is	ipso	iure	null	and	void.”

The	 second	 argument	 advanced	 on	 this	 point	 can	 have
no	 relevance	 to	 this	 enquiry.	Restitution	 presupposes	 a
binding	 contract;	 therefore	 one	 concluded	 by	 a	 minor
with	 the	 assistance	 of	 his	 guardian.	 The	 question	 is
whether	an	unassisted	minor	is	bound	by	his	contract.
Practically	 all	 our	 authorities	 –	 and	Mr	Pollak	 [for	 the
appellant]	has	referred	us	to	a	number	–	state	that,	save
for	certain	exceptions	and	then	only	to	a	certain	extent,	a
contract	 entered	 into	by	a	minor	without	 the	assistance
of	 his	 guardian	 is	 not	 binding	 upon	 the	 minor.	 In	 his
Dictata	 ad	 Grot	 (1.8.5	 and	 3.1.26)	 Van	 der	 Keessel
mentions	 two	 exceptions:	 Voet	 14.5.4	 in	 fine	 and
Groenewegen,	 de	 Legib	 Abrogat	 ad	 C	 4.26.2	 and	 9.
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Groenewegen	 in	 the	 passages	 cited	 deals	 with	 the
father’s	liability	in	respect	of	his	son’s	acts	as	guardian
of	a	third	person,	which	is	irrelevant	to	our	inquiry.	Voet
deals	with	the	beneficium	competentiae.	He	undoubtedly
has	 in	mind	contracts	 entered	 into	by	a	minor	with	 the
assistance	of	his	natural	guardian,	for	he	says	the	minor
may	be	sued	 in	solidum	[that	is,	for	the	whole	debt]	on
his	 contract,	 even	 if	 he	 rejects	his	paternal	 inheritance,
but	 may	 obtain	 restitutio	 in	 integrum	 if	 he	 has	 been
prejudiced	by	the	contract.	However,	even	if	we	assume
that	 Voet	 thought	 that	 a	 minor,	 who	 unassisted
concluded	 a	 contract,	 could	 be	 relieved	 from	 the
consequent	obligations	only	by	restitutio	in	integrum,	it
is	clear	 that	Van	der	Keessel	(ad	Grot	3.1.26)	does	not
agree	 with	 him,	 but	 is	 in	 concord	 with	 the	 general
opinion	 of	 Roman-Dutch	 authorities.	 He	 observes	 that
Voet’s	 proposition	 reflects	 Roman,	 not	 Roman-Dutch
law.	He	 points	 out	 that	 in	Rome	 a	minor	who	was	 sui
iuris	 [that	 is,	 had	 the	 right	 to	 own	 assets]	 and	 had
attained	the	age	of	puberty	could	at	his	option	accept	a
tutor	 or	 not;	 if	 not,	 he	 was	 bound	 by	 all	 his	 contracts
save	 money	 loans	 (Senatusconsultum	 Macedonianum).
In	 Roman-Dutch	 law	 the	 judgment	 of	 a	 minor	 is
considered	 immature	 throughout	his	minority	and	he	 is
consequently	not	bound	by	his	contracts.
It	follows	that	in	this	case	the	ante-nuptial	contract	could
not	 per	 se	 [that	 is,	 by	 itself]	 exclude	 community	 of
property.	 Mr	 Retief	 contended,	 however,	 that	 the
appellant	 was	 bound	 by	 the	 ante-nuptial	 contract
because	it	was	for	her	benefit.	If	the	contention	is	sound,
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every	ante-nuptial	contract	to	which	an	unassisted	minor
is	a	party	and	in	which	a	few	shillings	are	settled	upon
the	minor	would	be	binding.	It	is	unnecessary,	however,
to	examine	the	alleged	benefits,	since	the	proposition	is
based	upon	a	misunderstanding	of	the	authorities.
In	as	far	as	his	dictum	is	relevant	Grotius	(Inleyd	1.8.5)
remarks:
“Die	minderjarige	weezen	 .	 .	 .	mogen	ook	 zichzelve
niet	 verbinden	 .	 .	 .	 maar	 zyn	 alle	 handelingen,	 by
dezelve	 aangegaan	 .	 .	 .	 buiten	 rechtsdwang,	 als
verlaten	 van	 de	 Burgerlyke	 wet,	 uitgenomen	 dat	 zy
iets	mogen	 bedingen	 [12]	 t’hunnen	 voordeel	 en	 ook
aangesproken	mogen	worden,	voor	zoo	veel	zy	by	de
handelinge	verrykt	zouden	mogen	zyn.”

In	 3.1.26	 of	 the	 same	 work	 he	 observes:	 “Doch	 de
burgerlike	wet	 houdt	 van	 onwaarde	 alle	 verbintenissen
van	onmondigen	.	.	.	uitgezonderd	voor	zover	zy	zouden
mogen	zyn	gebaat.”
It	will	be	observed	that	Grotius	does	not	say	that	in	the
exceptional	 cases	 mentioned	 by	 him	 the	 contract	 of	 a
minor	is	valid.	He	approaches	the	matter	from	the	point
of	 view	 of	 obligations.	 In	 general,	 he	 states,	 a	 minor
cannot	assume	an	obligation;	if	he	purports	to	do	so,	the
obligation	 is	 not	 enforceable.	 Grotius	 mentions	 two
relevant	 exceptions:	 (1)	 a	 minor	 may	 validly	 stipulate
for	an	advantage	and	(2)	he	is	obliged	in	so	far	as	he	has
been	enriched.	What	is	meant	by	the	former	is	perfectly
clear	 from	 our	 authorities:	 an	 unassisted	minor	 cannot
validly	make	 a	 promise	 to	 perform;	 he	may,	 however,
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stipulate	 for	 a	 performance	 by	 the	 other	 party	 to	 the
transaction.	 The	 type	 of	 stipulation	 appears	 from	 Van
der	Keessel	(Dictata	ad	Grot	1.8.5):	an	unassisted	minor
may	 validly	 accept	 a	 donation	 or	 stipulate	 that	 a	 valid
claim	 against	 himself	 be	 not	 enforced.	 The	 other
exception	is	that	a	minor	is	under	an	obligation	to	make
restitution	 to	 the	 other	 party	 to	 the	 extent	 to	which	 he
has	 been	 enriched.	 His	 obligation	 does	 not	 arise	 ex
contractu	 but	 ex	 lege	 and	 the	 other	 party’s	 remedy	 is
condiction.	 The	 minor	 is	 not	 even	 obliged	 to	 restore
whatever	 he	 has	 received	 pursuant	 to	 the	 contract,	 but
only	 so	 much	 as	 still	 remains	 in	 his	 possession	 at	 the
time	of	 the	action	or	 the	 surrogates	of	 such	 residue	 (in
rem	versa,	Grot	 3.30.3).	Grotius	 himself	 translated	 the
phrase	 “voor	 zoo	 veel	 zy	 zyn	 gebaat”	 as	 in	 quantum
locupletiores	 facti	 sunt,	 a	 phrase	 which	 has	 frequently
been	explained	 in	 the	Pandects	 and	 in	 our	 institutional
writers	 (cf	D	 5.3.25.11).	 It	 never	meant	 that	 the	minor
was	 bound	 by	 the	 contract	 whenever	 in	 a	 vague	 and
general	way	it	could	be	said	to	have	been	to	his	benefit.
(See	Tanne	v	Foggitt,	1938	TPD	43,	and	the	observation
of	TINDALL,	JA,	in	Dhanabakium	v	Subramanian	and
Another,	1943	AD	160	at	p	167).	It	means	that	the	other
party	to	such	a	contract	may	recover	from	the	minor	so
much	 as	 at	 the	 time	 of	 action	 the	 minor’s	 estate	 is
enriched	by	the	transaction.
In	the	earliest	cases	in	the	Cape	and	one	decision	in	the
Transvaal	 the	 undoubtedly	 correct	 rule	 of	 our	 law	was
applied,	 namely	 that	 the	 contract	 of	 a	minor	 is	 invalid
unless	he	is	assisted	by	his	guardian	(Gantz	v	Wagenaar,
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1	Menz	 92;	Riggs	 v	 Calff,	 3	 Menz	 76;	Groenewald	 v
Rex,	1907	TS	47).
There	is,	however,	a	long	line	of	decisions	in	our	Courts
based	 on	 a	misunderstanding	 as	 to	 the	meaning	 of	 the
expression	 quatenus	 locupletior	 factus	 est.	 In	 Nel	 v
Divine	 Hall	 &	 Co,	 8	 SC	 16,	 DE	 VILLIERS,	 CJ,
considered	 C	 2.37.1,	 and	 Voet	 4.4.13	 and	 26.8.2	 and
came	to	 the	conclusion	 that	 locupletior	 facta	 est	meant
that	 “considering	 the	 position	 in	 life	 of	 the	minor	 and
the	other	circumstances	of	the	case	the	contract	was	for
her	 benefit,”	 and	 held	 that	 if	 that	 be	 so,	 the	 minor	 is
bound	by	her	contract	.	.	.
[VAN	DEN	HEEVER	 JA	 analysed	C	2.37.1	 and	Voet
4.4.13	and	26.8.2.	He	concluded	that	the	decision	in	Nel
v	Divine	Hall	&	Co	rested	on	an	incorrect	interpretation
of	these	texts.	He	proceeded:]
[14]	The	statement	of	the	law	by	DE	VILLIERS,	CJ,	has
been	accepted	in	a	number	of	cases	.	.	.
This	 Court	 is	 not	 bound	 by	 those	 decisions	 but	 the
question	arises,	 in	how	far	have	 they	modified	our	 law
in	 this	 regard?	 No	 principle	 capable	 of	 practical	 and
logical	 application	 emerges	 from	 them.	What	 standard
of	measurement	is	one	to	adopt	in	determining	whether
the	contract	was	for	the	benefit	of	the	minor?	.	.	.
I	have	difficulty	in	applying	the	alleged	rule	to	the	ante-
nuptial	 contract	 in	 this	 case.	 The	 normal	 matrimonial
proprietary	 regime	 in	 this	 country	 is	 community	 of
property.	The	basis	of	community	is	the	Frankish	notion
of	 conlaboratio;	 in	 other	 words,	 whatever	 spouses
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acquire	 during	 the	marriage	 they	do	by	 reason	of	 their
combined	 but	 specialised	 efforts.	 The	 deceased	 could
not	 successfully	 have	 conducted	 his	 bag	 and	 bottle
business	 if	 his	 wife	 had	 not	 cooked	 the	 dinner	 and
minded	 the	 children.	 Most	 couples	 are	 relatively	 poor
when	they	marry	and	amass	some	substance	during	the
marriage.	In	consideration	of	promises	to	give	her	a	few
hundred	pounds	the	bride	agreed	to	become	a	housewife
and	to	waive	her	rights	to	the	yield	of	the	joint	efforts	of
both	spouses	for	the	whole	of	her	married	life.	Promises
cannot	 enrich;	 only	 [15]	 fulfilled	 promises	 can	 do	 so.
But	 how	 is	 one	 to	 measure	 whether	 in	 these
circumstances	 the	 contract	 was	 in	 some	 general	 and
nebulous	sense	for	the	benefit	of	the	minor?	.	.	.
The	 alleged	 rule	 is	 incapable	 of	 practical	 application
unless	 it	means	 that	Courts	can	 review	 the	contracts	of
unassisted	 minors	 and	 confirm	 or	 annul	 them	 at
discretion.	If	communis	error	facit	ius	[that	is,	common
error	 makes	 law]	 it	 must	 at	 least	 give	 birth	 to	 some
definable	legal	rule.	That	is	not	the	case	here	and	in	my
opinion	 the	 cases	 to	which	 I	 have	 referred	were	 either
wrongly	 decided	 or	 decided	 correctly	 for	 the	 wrong
reasons.	The	object	of	the	law	in	regarding	the	contracts
of	 minors	 as	 unenforceable	 is	 to	 protect	 them	 against
their	own	immaturity	of	judgment.	This	object	would	be
frustrated	 if	 a	 minor	 were	 bound	 by	 his	 contract
whenever	 the	 other	 contracting	 party	 has	 been	 astute
enough	 to	 promise	 or	 grant	 the	 minor	 some	 small
immediate	advantage	.	.	.
Then	Mr	Retief	contended	that,	when	appellant	attained
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her	majority	and	 retained	 the	assets	given	her	pursuant
to	 the	 ante-nuptial	 contract,	 she	 ratified	 it.	 This	 is	 a
startling	proposition.	Our	law	is	clear:	once	a	particular
proprietary	 matrimonial	 regime	 is	 established	 at	 the
marriage	it	may	not	.	.	.	be	altered	except	by	an	order	of
court	in	certain	circumstances	.	.	.
As	was	pointed	out	 in	De	Beer	v	Estate	de	Beer,	 1916
CPD	125	such	a	wife	had	no	capacity	to	ratify,	since	at
marriage	she	passed	out	of	the	guardianship	of	her	father
and	entered	into	that	of	her	husband.	Mr	Retief	sought	to
surmount	 this	 difficulty	 by	 contending	 that	 she	 ratified
with	 the	 assistance	 of	 her	 husband.	 The	 argument	 is
untenable:	first,	the	husband	would	have	contracted	with
himself;	[16]	secondly,	it	is	clear	that	until	his	death	the
husband	thought	that	the	ante-nuptial	contract	was	valid
and	 could	 not	 have	 considered	 assisting	 his	wife	 in	 its
ratification;	 thirdly,	 it	 would	 have	 amounted	 to	 an
unlawful	alteration	of	the	proprietary	regime.
Finally	 Mr	 Retief	 contended	 that,	 since	 the	 will	 of
appellant’s	 late	 husband	 was	 drafted	 on	 the
understanding	 that	 the	 ante-nuptial	 contract	 was	 valid
and	 since	 she	 took	 benefits	 under	 the	 will,	 she	 has
thereby	ratified	the	ante-nuptial	contract.	The	suggestion
is	 remarkable.	 It	 amounts	 to	 this	 that	 if	 a	 falsa	 causa
induced	 a	 testator	 to	 make	 a	 testamentary	 disposition,
the	 falsa	 causa	 being	 the	 erroneous	 belief	 that	 the
beneficiary	 had	 concluded	 a	 certain	 contract	 with	 the
testator,	the	beneficiary	by	accepting	a	bequest	under	the
will	becomes	bound	by	an	imaginary	contract.	It	seems
to	 me	 that	 this	 argument	 is	 manifestly	 unsound.	 If	 by
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“adiating”	 under	 the	 will	 appellant	 is	 precluded	 from
maintaining	 that	 the	 joint	 estate	 should	 devolve	 in	 a
manner	different	from	that	provided	in	the	will,	her	act
will	 have	 economic	 consequences	 but	 cannot	 alter	 the
fact	 that	 during	 the	 subsistence	 of	 the	 marriage	 the
appellant	 had	 the	 status	 and	 expectations	 of	 a	 wife
married	 in	 community	 of	 property.	 We	 are	 not
concerned	with	 the	devolution	of	 the	property	but	with
the	 question	 what	 was	 the	 matrimonial	 proprietary
regime,	which	cannot	 retrospectively	have	been	altered
merely	 because	 appellant	 by	 a	 new	 dispositive	 act	 has
renounced	her	rights	.	.	.
In	my	judgment,	therefore,	the	appeal	is	allowed	.	.	.
CENTLIVRES	CJ	and	HOEXTER	JA	concurred.

Note
In	 this	 case	 the	 benefit	 theory	 was	 rejected	 completely.	 The
benefit	theory,	as	expounded	in	Nel	v	Divine	Hall	&	Co	(1890)
8	SC	16	and	followed	in	a	number	of	cases,	held	 that	a	minor
who	 entered	 into	 a	 contract	 without	 the	 necessary	 assistance
would	 be	 bound	 by	 that	 contract	 if	 it	 were	 beneficial	 to	 the
minor.	 The	 mere	 fact	 that	 the	 unassisted	 minor	 could	 obtain
some	benefit	from	the	contract	would,	according	to	the	benefit
theory,	make	it	enforceable	against	the	minor.	Edelstein’s	case
authoritatively	laid	down	that	an	unassisted	minor	cannot	incur
contractual	liability	in	terms	of	a	contract	which	encumbers	the
minor,	 but	 that	 the	 minor	 can	 be	 held	 liable	 on	 the	 basis	 of
unjustified	 enrichment.	The	enrichment	 claim	 is	 limited	 to	 the
lesser	 of	 either	 the	 amount	 by	 which	 the	 enriched	 person’s
estate	remains	enriched	at	the	date	of	institution	of	the	action	or
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the	 amount	 by	 which	 the	 other	 person’s	 estate	 remains
impoverished	at	that	date.	In	Edelstein	VAN	DEN	HEEVER	JA
refers	to	“the	time	of	the	action”	(12).	Christie	247	submits	that
“[t]he	 time	 of	 the	 action,	 as	 the	 time	 to	 gauge	 enrichment,
cannot	 be	 the	 time	 of	 the	 hearing	 or	 even	 litis	 contestatio,	 as
this	would	be	an	open	invitation	to	the	minor	to	divest	himself
of	 the	 enrichment	 after	 service	 of	 the	 summons	 on	 him”.
Christie	concludes	that	VAN	DEN	HEEVER	JA	must	have	had
the	time	of	service	of	summons	in	mind	(see	also	De	Vos	89–
90).
Another	very	important	point	which	was	decided	in	Edelstein’s
case	 is	 that	 the	 antenuptial	 contract	 of	 an	 unassisted	 minor
cannot	be	ratified	after	the	marriage	has	been	entered	into.	It	is
the	one	exception	 to	 the	 rule	 that	 the	minor,	upon	becoming	a
major	 (or	within	 a	 reasonable	 period	 thereafter),	 or	 his	 or	 her
guardian,	 can	 ratify	 a	 contract	 which	 the	 minor	 entered	 into
without	 the	 necessary	 assistance,	 with	 the	 result	 that	 the
contract	becomes	fully	enforceable.	(See	also	Spiro	1952	SALJ
430;	Hahlo	1952	SALJ	251.)
With	regard	to	the	statement	by	VAN	DEN	HEEVER	JA	(15)
that	 the	 spouses’	 matrimonial	 property	 regime	 may	 not	 be
altered,	it	should	be	noted	that	section	21(1)	of	the	Matrimonial
Property	Act	88	of	1984	has	changed	the	common-law	position.
And	 with	 regard	 to	 his	 statement	 that	 a	 wife	 upon	 marriage
passes	“out	of	the	guardianship	of	her	father	.	.	.	into	that	of	her
husband”	 (15)	 it	 must	 be	 remembered	 that	 the	 marital	 power
has	been	abolished	(see	section	11	of	the	Matrimonial	Property
Act).	 In	 respect	 of	 his	 reference	 to	 “parental	 authority”,	 it
should	be	noted	that	section	1	of	the	Children’s	Act	38	of	2005
replaced	the	term	with	“parental	responsibilities	and	rights”.

"******	DEMO	-	www.ebook-converter.com*******"



See	the	note	on	Van	Dyk	v	SAR	&	H	[26]	on	the	issue	of	which
parent	has	guardianship	of	a	child.

Aantekening
In	 hierdie	 saak	 is	 die	 benefit-teorie	 heeltemal	 verwerp.	 Die
benefit-teorie,	 soos	 uiteengesit	 in	 Nel	 v	 Divine	 Hall	 &	 Co
(1890)	8	SC	16	en	gevolg	in	’n	hele	aantal	sake,	het	bepaal	dat
’n	 minderjarige	 wat	 sonder	 die	 nodige	 bystand	 ’n	 kontrak
gesluit	het,	wel	aan	die	kontrak	gebonde	was	indien	die	kontrak
vir	 die	 minderjarige	 voordelig	 was.	 Die	 blote	 feit	 dat	 die
minderjarige	’n	voordeel	uit	die	kontrak	verkry	het,	het	volgens
die	 benefit-teorie	 veroorsaak	 dat	 die	 kontrak	 teenoor	 die
minderjarige	 afdwingbaar	 was.	 In	 die	 Edelstein-saak	 is
gesaghebbend	 beslis	 dat	 ’n	 minderjarige	 wat	 nie	 die	 nodige
toestemming	 tot	 kontraksluiting	 gehad	 het	 nie,	 geen
kontraktuele	aanspreeklikheid	kan	opdoen	ingevolge	’n	kontrak
wat	enige	verpligting	op	hom	of	haar	lê	nie,	maar	dat	hy	of	sy
wel	 op	 grond	 van	 ongeregverdigde	 verryking	 aanspreeklik
gehou	 kan	 word.	 Die	 verrykingseis	 word	 beperk	 tot	 óf	 die
bedrag	waarmee	die	verrykte	persoon	se	boedel	ten	tyde	van	die
instel	van	die	aksie	verryk	is	óf	die	bedrag	waarmee	die	ander
persoon	 se	 boedel	 op	 daardie	 datum	 verarm	 is,	 welke	 van
hierdie	bedrae	ook	al	 die	minste	 is.	VAN	DEN	HEEVER	AR
verwys	 in	Edelstein	na	 “the	 time	 of	 the	 action”	 (12).	 Christie
247	doen	aan	die	hand	dat	“[t]he	time	of	the	action,	as	the	time
to	gauge	enrichment,	cannot	be	the	time	of	the	hearing	or	even
litis	contestatio,	as	this	would	be	an	open	invitation	to	the	minor
to	 divest	 himself	 of	 the	 enrichment	 after	 service	 of	 the
summons	 on	 him”.	 Christie	 kom	 tot	 die	 gevolgtrekking	 dat
VAN	DEN	HEEVER	AR	die	datum	van	die	betekening	van	die
dagvaarding	in	gedagte	moes	gehad	het.	(Sien	ook	De	Vos	89–
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90).
’n	Ander	 baie	 belangrike	 aangeleentheid	wat	 in	 die	Edelstein-
saak	beslis	is,	is	dat	’n	huweliksvoorwaardeskontrak	wat	sonder
die	 nodige	 bystand	 deur	 ’n	 minderjarige	 gesluit	 is,	 nie	 na
huweliksluiting	 geratifiseer	 kan	 word	 nie.	 Dit	 is	 die	 een
uitsondering	op	die	reël	dat	’n	minderjarige,	by	mondigwording
(of	binne	’n	redelike	 tyd	daarna),	of	die	minderjarige	se	voog,
’n	kontrak	wat	sonder	die	nodige	bystand	deur	die	minderjarige
aangegaan	 is,	 kan	 ratifiseer	 met	 die	 gevolg	 dat	 dit	 ten	 volle
afdwingbaar	word.	(Sien	ook	Spiro	1952	SALJ	430;	Hahlo	1952
SALJ	251.)
Met	betrekking	tot	VAN	DEN	HEEVER	AR	se	stelling	(15)	dat
die	 gades	 se	 huweliksgoederebedeling	 nie	 verander	 kan	 word
nie,	moet	 daarop	 gelet	word	 dat	 artikel	 21(1)	 van	 die	Wet	 op
Huweliksgoedere	 88	 van	 1984	 die	 gemeenregtelike	 posisie
gewysig	 het.	 In	 verband	 met	 sy	 stelling	 dat	 ’n	 vrou	 by
huweliksluiting	oorgaan	“out	of	the	guardianship	of	her	father	.
.	 .	 into	 that	of	her	husband”	 (15)	moet	 in	gedagte	gehou	word
dat	die	maritale	mag	afgeskaf	is	(sien	artikel	11	van	die	Wet	op
Huweliksgoedere).	 Met	 betrekking	 tot	 sy	 verwysing	 na
“parental	 power”	 (dit	 wil	 sê,	 “ouerlike	 gesag”)	 moet	 daarop
gelet	word	dat	artikel	1	van	die	Children’s	Act	38	van	2005	die
begrip	 met	 “ouerlike	 verantwoordelikhede	 en	 regte”	 vervang
het.
Sien	die	 aantekening	by	Van	Dyk	 v	 SAR	&	H	 [26]	oor	watter
ouer	voogdy	oor	’n	kind	het.

[33]	WOOD	V	DAVIES
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1934	CPD	250

Restitutio	in	integrum
While	the	plaintiff	was	still	a	minor,	he	inherited	£10	000.	The
will,	 in	 terms	 of	which	 he	 inherited	 the	money,	 provided	 that
the	money	would	remain	in	trust	and	that	he	would	be	entitled
only	 to	 interest	 on	 the	 capital.	 On	 the	 plaintiff’s	 death	 the
capital	 would	 devolve	 on	 the	 children	 who	 were	 born	 of	 his
marriage.	 During	 the	 plaintiff’s	 minority	 his	 father,	 in	 his
capacity	 as	 the	 plaintiff’s	 guardian,	 purchased	 a	 house	 on	 the
plaintiff’s	 behalf.	 There	 was	 no	 money	 at	 hand	 to	 pay	 the
purchase	price.	The	parties	agreed	that	the	purchase	price	of	£1
750	would	be	payable	in	instalments.	The	value	of	the	property
was	 no	 more	 than	 £1	 550.	 Until	 the	 plaintiff’s	 majority,	 the
instalments	 were	 paid	 out	 of	 the	 interest	 on	 the	 sum	 he	 had
inherited.	During	his	minority	the	plaintiff	lived	on	the	property
with	 his	 parents.	 When	 he	 reached	 the	 age	 of	 majority	 a
considerable	portion	of	the	purchase	price	was	still	unpaid.	The
instalments	would	absorb	most	of	the	interest	payable	to	him	in
terms	of	 the	will.	He	 claimed	 cancellation	of	 the	 contract	 and
repayment	of	 the	amounts	he	had	already	paid	 in	 terms	of	 the
contract.	 He	 alleged	 that	 the	 contract	 was	 prejudicial	 to	 him.
His	claim	was	granted.

Restitutio	in	integrum
Terwyl	die	eiser	nog	’n	minderjarige	was,	het	hy	£10	000	geërf.
Die	 testament	 ingevolge	 waarvan	 hy	 die	 geld	 geërf	 het,	 het
bepaal	dat	die	geld	in	trust	gehou	moes	word	en	dat	hy	slegs	op
die	rente	van	die	kapitaal	geregtig	sou	wees.	By	sy	dood	sou	die
kapitaal	op	die	kinders	wat	uit	sy	huwelik	gebore	word,	vererf.
Gedurende	 die	 eiser	 se	 minderjarigheid	 het	 sy	 vader,	 in	 sy
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hoedanigheid	 as	 die	 eiser	 se	 voog,	 ’n	 huis	 namens	 die	 eiser
gekoop.	 Daar	 was	 nie	 geld	 om	 die	 koopprys	 van	 die	 huis	 te
betaal	nie.	Die	partye	het	ooreengekom	dat	die	koopprys	van	£1
750	by	wyse	van	paaiemente	betaalbaar	sou	wees.	Die	waarde
van	die	eiendom	was	nie	meer	as	£1	550	nie.	Die	paaiemente	is
tot	en	met	die	eiser	se	meerderjarigwording	uit	die	rente	op	die
bedrag	wat	hy	geërf	het,	betaal.	Tot	op	hierdie	stadium	het	die
eiser	 saam	 met	 sy	 ouers	 in	 die	 huis	 gewoon.	 Toe	 hy
meerderjarig	 geword	 het,	 was	 ’n	 substansiële	 deel	 van	 die
koopprys	 nog	 uitstaande.	 Die	 paaiemente	 sou	 die	 meeste	 van
die	rente	in	beslag	neem	wat	ingevolge	die	testament	aan	hom
betaalbaar	 was.	 Die	 eiser	 het	 tersydestelling	 van	 die	 kontrak,
asook	terugbetaling	van	die	bedrae	wat	hy	reeds	ingevolge	die
kontrak	betaal	het,	geëis.	Hy	het	beweer	dat	die	kontrak	vir	hom
nadelig	was.	Sy	eis	is	toegestaan.

SUTTON	 J:	 [255]	 I	 shall	 first	 consider	 the	 question
whether	 the	 plaintiff’s	 father	 in	 his	 capacity	 as	 natural
guardian	 had	 authority	 to	 enter	 into	 the	 contract.	 It	 is
contended	 on	 behalf	 of	 the	 plaintiff	 that	 he	 had	 no
authority	on	two	grounds.
It	is	said	that	in	his	capacity	as	natural	guardian	(1)	the
father	could	not	validly	contract	on	behalf	of	the	minor
to	buy	property	beyond	 the	 funds	 actually	 in	hand;	 (2)
he	 had	 no	 authority	 to	 make	 a	 contract	 which	 was	 to
endure	beyond	majority	and	which	was	to	impose	on	the
minor,	 on	 becoming	 a	 major,	 heavy	 and	 substantial
liabilities	.	.	.
The	 rights	and	duties	of	natural	guardians	must	 .	 .	 .	be
sought	in	the	general	law.	In	Van	Rooyen	v	Werner	(9	J
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425),	DE	VILLIERS,	CJ,	 traces	 the	 history	 of	 our	 law
relating	to	the	paternal	power.	He	sums	up	their	position
as	 follows:	 Firstly	 as	 to	 the	 father,	 he	 is	 the	 natural
guardian	of	[256]	his	legitimate	children	until	they	attain
majority.	He	has	 the	 right	 to	 administer	 their	 property.
In	Van	der	Byl	and	Co	v	Solomon	 (1877,	Buch	25	at	p
27)	he	says:
“Now	although	a	 father,	 as	 the	natural	guardian,	has
the	administration	of	his	minor	children’s	property	his
powers	 are	 not	 unlimited.	 He	 may	 employ	 their
income	 for	 their	 sustenance,	 education	and	 such	 like
purposes,	and	may	place	their	money	into	appropriate
investments.”

The	 duty	 of	 the	 Board	 of	 Executors	 as	 trustee	 of	 the
fund	 of	 £10	 000	 was	 to	 invest	 the	 money	 in	 proper
security	 and	 to	 pay	 over	 the	 interest	 half-yearly	 to	 the
beneficiary.	 During	 his	 minority	 his	 father	 as	 natural
guardian	 was	 entitled	 to	 receive	 his	 interest	 and	 to
administer	it	for	the	benefit	of	the	minor.	Prima	facie	a
minor	is	liable	on	a	contract	duly	made	with	the	sanction
and	within	the	authority	of	his	guardian	.	.	.
[A]ssuming	 that	 a	 natural	 guardian	 has	 the	 power	 to
invest	 the	 funds	 of	 his	ward	 in	 immovable	 property	 in
my	view	he	has	only	such	authority	where	he	has	funds
in	hand	 for	 that	 purpose.	 In	my	opinion	 though	he	has
the	 right	 to	 administer	 the	 property	 of	 his	 ward	 he
exceeds	 his	 authority	 when	 he	 purchases	 immovable
property	 for	 the	purchase	of	which	he	has	not	 funds	 in
hand.	His	duty	is	to	lay	out	the	funds	of	the	ward	which
are	not	required	for	the	necessary	uses	of	the	ward.	His
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function	 is	 to	 invest	 surplus	 income	 and	 no	 more.	 I
cannot	 regard	 the	 purchase	 of	 this	 property	 as	 an
investment	by	the	guardian	on	behalf	of	his	ward.
[257]	I	now	come	to	deal	with	the	question	whether	this
contract	was	bad	in	 law	because	 it	 imposed	obligations
which	extended	beyond	the	minority	of	the	ward	.	.	.
In	Du	Toit	v	Lotriet	(1918,	OPD	99),	MAASDORP,	CJ,
said:
“Now	the	rule	of	law	applicable	to	a	case	of	this	sort
is	 that	 as	 a	 general	 rule	 the	 power	 of	 a	 guardian	 to
deal	with	the	property	or	affairs	of	his	ward	is	limited
to	the	period	of	his	guardianship	and	ceases	with	the
termination	thereof.	If	however	in	order	to	the	proper
utilisation	 of	 such	 property	 and	 the	 beneficial
administration	of	 such	affairs	 it	 is	necessary	 to	enter
into	contracts	which	whilst	commencing	during	such
guardianship	 unavoidably	 extend	 to	 a	 moderate
period	beyond	in	accordance	with	the	customs	of	the
country	.	 .	 .	 the	ward	will	be	bound	by	such	contract
until	the	termination	thereof.”

See	 also	 MCGREGOR,	 J,	 at	 pp	 110	 and	 111,	 and
WARD,	J,	at	p	117.
In	Skead	 v	 Colonial	 Banking	 and	 Trust	 Co	 Ltd	 (1924,
TPD	497	at	p	503):
“Of	 course	 care	 must	 be	 taken	 by	 guardians	 who
undertake	 contracts	 which	 impose	 a	 liability	 after	 a
minor’s	 majority.	 But	 in	 this	 particular	 case	 the
liability	was	of	 a	 comparatively	 small	 character,	 and
the	 minor	 desired	 the	 insurance,	 and	 there	 were	 a
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good	many	reasons	for	 thinking	 that	 it	was	desirable
in	his	interests	that	he	should	be	insured.”

I	do	not	think	that	a	hard	and	fast	rule	can	be	laid	down.
Each	 case	 must	 depend	 upon	 its	 particular
circumstances.	 In	 the	 above	 case	 the	 Court	 upheld	 a
contract	of	insurance	which	imposed	liabilities	upon	the
minor	 after	 he	 attained	 his	majority.	 The	 present	 case,
however,	 goes	 far	 beyond	 that	 one.	 The	 effect	 of	 the
contract	 was	 to	 deprive	 the	 ward	 of	 the	 free	 use	 of	 a
considerable	 portion	 of	 his	 income	 after	 he	 attained
majority,	 it	 restricted	 the	 [258]	 enjoyment	 of	 his
proprietary	 rights	 after	 he	 attained	 majority	 and	 I
therefore	 think	 the	 father	 exceeded	 his	 authority	 as
natural	guardian	in	entering	into	the	contract.
For	these	reasons	I	am	of	the	opinion	that	plaintiff	must
succeed	in	his	action.
I	now	come	to	deal	with	the	question	whether	plaintiff	is
entitled	 to	 claim	 restitutio	 in	 integrum	 on	 the	 ground
that	the	contract	has	prejudiced	him.	In	Van	der	Byl	and
Co	v	Solomon	(1877,	Buch	25	at	p	27),	DE	VILLIERS,
CJ,	says:
“But	 I	can	find	no	authority	 for	holding	 that	he	may
bind	them	to	the	purchase	of	land	for	the	payment	of
which	 he	 has	 no	 funds	 of	 theirs	 in	 hand.	 I	 do,
however,	find	authority	for	the	view	that	minors	will
be	relieved	by	means	of	restitutio	in	integrum	against
contracts	made	to	their	prejudice	either	by	themselves
together	with	.	.	.	their	guardians	or	by	their	guardians
alone	.	.	.”
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Maasdorp’s	 Institutes	 (vol	 III,	2nd	ed,	p	63)	 in	 treating
of	restitutio	in	integrum	in	the	case	of	minors,	says:
“The	relief	here	treated	of	applies	to	contracts	entered
into	 by	 minors	 with	 the	 consent	 of	 their	 guardians,
and	with	the	due	observance	of	all	the	other	essentials
of	 contract,	 but	 from	 which	 the	 minor	 has	 suffered
some	 serious	 loss,	 damage	 or	 prejudice,	 for	 which
there	exists	no	other	complete	remedy.”

Voet	(IV.1.11;	Sampson’s	Trans,	p	10)	says:
“Restitution	 is,	 however,	 not	 to	 be	 promiscuously
granted	 to	 everyone	 who	 applies	 for	 it,	 and	 alleges
grounds	for	relief,	but	only	after	 inquiry	whether	 the
grounds	are	 true	and	just	or	are	sufficiently	weighty.
For	in	the	first	place	it	is	not	to	be	granted	if	there	has
been	a	 small	 injury	done	 .	 .	 .	But	what	comes	under
the	designation	of	trivial	.	 .	 .	seems	to	be	mainly	left
to	 the	 discretion	 of	 the	 Judge,	 the	 damage	 being
considered	 not	 by	 itself	 and	 in	 itself,	 but
proportionately	 to	 the	 whole	 transaction	 in	 which	 it
occurs.”

.	 .	 .	The	onus	 of	proving	 loss	 is	on	 the	plaintiff	 .	 .	 .	A
good	deal	of	 evidence	was	directed	 to	 the	value	of	 the
property	purchased	at	the	time	of	the	contract	in	1929	.	.
.
[SUTTON	J	analysed	 the	evidence	 regarding	 the	value
of	 the	 property	 and	 concluded	 that	 the	 purchase	 price
was	 at	 least	 £200	 more	 than	 the	 actual	 value	 of	 the
property.	He	proceeded:]
[259]	The	minor	was	 therefore	prejudiced	 to	 the	extent
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of	£200.	In	my	opinion	that	was	serious	and	substantial
prejudice	to	him.
[260]	Not	only	was	the	purchase	price	excessive	but	the
minor	 did	 not	 require	 the	 property.	 At	 the	 time	 of	 the
purchase	he	was	at	boarding-school	and	did	not	need	a
dwelling	house	 then,	 or	when	he	 left	 school.	 In	 reality
the	property	was	purchased	as	a	home	for	the	family	of
the	minor	 though	 incidently	 for	 the	minor	as	well.	The
result	 of	 the	 purchase	 is	 that	 he	 is	 now	 saddled	with	 a
property	which	he	cannot	sell	and	which	has	depreciated
in	value	since	1929.
There	was	also	potential	prejudice	to	the	minor	in	clause
8	of	the	contract	for	in	the	event	of	the	insolvency	of	the
seller	 he	 would	 have	 lost	 the	 property	 as	 well	 as	 his
payments	 under	 the	 contract.	 There	 was	 also	 potential
prejudice	to	the	minor	in	clause	10	of	the	contract	for	it
provided	 that	 should	 the	 purchaser	 fail	 to	 pay	 one
instalment	 on	 due	 date	 then	 the	 seller	 should	 have	 the
right	 to	 cancel	 the	 sale	 and	 retain	 the	 amounts	 paid	 as
rent	.	.	.
Another	 ground	 of	 serious	 prejudice	 to	 the	 plaintiff	 is
that	the	contract	contemplated	and	imposed	liabilities	on
him	after	he	attained	his	majority	and	so	hampered	him
in	 the	 free	 administration	 of	 his	 income	 after	 the
attainment	of	his	majority	 .	 .	 .	 It	 is	 said	 that	 the	minor
has	 had	 a	 quid	 pro	 quo	 [that	 is,	 something	 which	 is
given	 in	 return	 for	 something	 else],	 that	 he	 has	 had
occupation	 of	 the	 property.	That	 is	 so,	 but	 then	 he	 did
not	require	 it.	 It	 is	also	said	 that	 the	purchase	has	been
the	means	of	 the	minor	saving	a	portion	of	his	 income.
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That	may	also	be	the	case,	but	non	constat	[that	is,	that
does	not	mean]	that	it	could	not	have	been	more	usefully
employed.
For	 these	 reasons	 I	 come	 to	 the	 conclusion	 that	 the
plaintiff	 is	 entitled	 to	 restitutio	 in	 integrum	 and	 that
there	 must	 be	 an	 order	 for	 the	 cancellation	 of	 the
contract	of	sale,	and	for	the	return	of	the	payments	made
on	 his	 behalf	 under	 the	 contract	 together	with	 interest.
The	defendant	however	is	entitled	to	be	placed	in	statu
quo,	see	Voet	(4.1.22,	Sampson’s	Trans,	p	16).	Plaintiff
has	had	occupation	of	the	property	purchased	since	May
1st,	1929,	and	he	must	account	to	defendant	for	the	use
and	occupation	of	the	property,	since	that	day	.	.	.
[261]	There	will	therefore	be	judgment	in	favour	of	the
plaintiff	.	.	.
The	 defendant	 is	 however	 to	 receive	 credit	 from	 the
plaintiff	for	the	use	and	occupation	of	the	property	.	.	.

Note
It	 is	 difficult	 to	 understand	why	SUTTON	 J	 did	 not	 conclude
his	 judgment	 when	 he	 found	 that	 “the	 father	 exceeded	 his
authority	 as	 natural	 guardian	 in	 entering	 into	 the	 contract”
(258).	If	the	father	did	not	act	within	the	limits	of	his	authority,
the	 contract	 could	 be	 set	 aside	 for	 that	 reason	 and	 the	 minor
could	reclaim	his	payments	with	a	condictio.	He	would	then	not
need	restitutio	in	integrum	because	restitutio	in	integrum	is	only
necessary	 in	 the	 case	where	 the	minor	 is	 contractually	 bound.
(In	this	regard	see	also	the	note	on	Louw	v	MJ	&	H	Trust	[31].)
However,	a	minor	is	not	prohibited	from	applying	for	restitutio
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in	 integrum	 if	 he	 or	 she	 is	 not	 bound	 by	 the	 contract,	 but	 the
minor	would	have	to	satisfy	a	more	onerous	burden	of	proof	if
he	 or	 she	 applied	 for	 restitutio	 in	 integrum	 than	 if	 he	 or	 she
merely	recovered	his	or	her	performance	with	the	rei	vindicatio
or	a	condictio.	In	order	to	be	successful	in	a	claim	for	restitutio
in	integrum	the	minor	would	have	to	prove	that	the	contract	was
prejudicial	to	him	or	her	from	its	inception.	It	would,	however,
not	be	necessary	to	prove	this	if	he	or	she	merely	claimed	back
the	performance	he	or	she	rendered	in	terms	of	a	contract	which
the	minor’s	guardian	entered	into	without	having	the	necessary
authority.
Du	Toit	 v	 Lotriet	 1918	OPD	 99	 is	 another	 example	 of	 a	 case
where	the	court	unnecessarily	ordered	restitutio	in	integrum.	 In
this	case,	the	minor’s	guardian	entered	into	a	lease	which	would
have	 commenced	 after	 the	minor	 reached	majority.	 The	 court
held	that	the	contract	was	invalid,	since	a	contract	which	binds
the	 minor	 only	 after	 majority	 falls	 outside	 the	 scope	 of	 the
guardian’s	 authority.	 The	 court	 ordered	 restitutio	 in	 integrum
but	 this	 was	 unnecessary	 because	 the	 contract	 could	 simply
have	 been	 set	 aside	 on	 the	 ground	 of	 the	 guardian’s	 lack	 of
authority.
It	 should	be	noted	 that,	 since	a	minor	who	claims	restitutio	 in
integrum	has	to	prove	that	the	contract	was	prejudicial	from	its
inception,	 a	 change	 of	 circumstance	 which	 occurs	 after	 the
contract	 has	 been	 entered	 into	 does	 not	 entitle	 the	 minor	 to
restitutio	in	integrum.	In	Skead	v	Colonial	Banking	&	Trust	Co
Ltd	 1924	 TPD	 497	 the	 minor	 took	 out	 an	 endowment	 policy
with	 his	 father’s	 consent.	 However,	 he	 could	 not	 pay	 the
premiums.	 After	 the	 minor	 reached	 majority	 he	 claimed
restitutio	 in	 integrum	 but	 the	 court	 rejected	 his	 claim,	 as	 his
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inability	 to	pay	 the	premiums	was	not	due	 to	 the	 fact	 that	 the
contract	 was	 prejudicial	 to	 him	 but	 to	 the	 fact	 that	 he	 had
become	a	spendthrift.	MASON	JP	put	it	thus:

“[T]he	contract	for	insurance	was	made	by	the	father	in
the	bona	fide	belief	that	it	was	for	the	son’s	benefit	and
as	 the	 only	means	 of	 saving,	without	 any	 idea	 that	 his
son	would	 develop	 into	 a	 spendthrift.	 There	 can	 be	 no
doubt	 the	 policy	 was	 worth	 the	 money	 and	 that
defendant	has	had	and	still	has	the	benefit	of	the	policy
in	question	.	.	.
There	 seems	 good	 reason	 also	 for	 thinking	 that,	 if	 the
defendant	 had	 not	 become	 a	 spendthrift,	 this	 insurance
would	 have	 been	 a	 beneficial	 contract.	 Under	 these
circumstances,	can	he	repudiate	it?	Are	those	who,	with
the	 guardian’s	 sanction,	make	with	 a	minor	 a	 contract
which	all	parties	are	justified	in	considering	to	be	for	his
benefit,	to	be	subject	to	the	risk	of	the	contract	being	set
aside	 because	 subsequent	 circumstances	 arise	 which
render	 the	 performance	 of	 the	 contract	 by	 the	 minor
disadvantageous	 to	 him?	 That	 seems	 rather	 a	 serious
proposition,	 to	 make	 those	 who	 thus	 contract	 with
minors	insurers	of	the	contracts	for	the	minors’	benefit	.
.	.
The	authorities	.	.	.	are	clear	that	accident	is	not	a	ground
for	restitution;	the	Digest	(4.4.11	(4)),	indeed,	puts	it	in
this	 manner:	 It	 is	 not	 the	 occurrence	 of	 loss	 but
unadvised	 heedlessness	 that	 favours	 restitution	 .	 .	 .”
(500–501).

With	 regard	 to	 the	court’s	 reference	 to	“legitimate	children”	 it
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should	 be	 borne	 in	 mind	 that	 our	 law	 no	 longer	 categorises
children	 as	 “legitimate”/“born	 in	 wedlock”	 or
“illegitimate”/“extra-marital”/“born	 out	 of	wedlock”.	With	 the
coming	 into	 operation	 of	 the	 first	 batch	 of	 sections	 of	 the
Children’s	 Act	 on	 1	 July	 2007,	 the	 law	 shifted	 its	 emphasis
from	labelling	children	to	labelling	their	parents’	marital	status,
for	the	Act	refers	to	a	married	or	an	unmarried	father,	a	married
or	an	unmarried	mother,	a	married	or	an	unmarried	person,	and
married	 parents	 (see,	 for	 example,	 sections	 19–21,	 38,	 40	 and
233).	 For	 this	 reason,	 a	 child	who	would	 formerly	 have	 been
called	 a	 “legitimate	 child”	ought	 to	be	 called	 a	 “child	born	of
married	parents”	and	an	“illegitimate	child”	ought	to	be	called	a
“child	born	of	unmarried	parents”.
On	 the	 issue	of	which	parent	 nowadays	has	 guardianship	of	 a
child,	see	the	note	on	Van	Dyk	v	SAR	&	H	[26].

Aantekening
Dit	 is	 moeilik	 is	 om	 in	 te	 sien	 waarom	 SUTTON	 R	 nie	 sy
uitspraak	 afgesluit	 het	 toe	 hy	 bevind	 het	 dat	 “the	 father
exceeded	his	 authority	 as	natural	guardian	 in	 entering	 into	 the
contract”	nie	(258).	Indien	die	vader	nie	binne	die	perke	van	sy
bevoegdheid	opgetree	het	nie,	kon	die	kontrak	om	daardie	rede
tersyde	gestel	word	en	kon	die	minderjarige	sy	paaiemente	met
’n	 condictio	 teruggeëis	 het.	 Die	 minderjarige	 sou	 dan	 nie
restitutio	in	integrum	nodig	gehad	het	nie	aangesien	restitutio	in
integrum	 net	 nodig	 is	 indien	 die	 minderjarige	 kontraktueel
gebonde	 is.	 (Sien	 in	 hierdie	 verband	 ook	 die	 aantekening	 by
Louw	v	MJ	&	H	Trust	[31].)
Die	minderjarige	 word	 egter	 nie	 verbied	 om	 aansoek	 te	 doen
om	restitutio	 in	 integrum	 indien	 hy	 of	 sy	 nie	 aan	 die	 kontrak
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gebonde	is	nie,	maar	die	minderjarige	sal	hom	of	haar	dan	van
’n	swaarder	bewyslas	moet	kwyt	as	wat	nodig	sal	wees	 indien
hy	of	sy	bloot	sy	of	haar	prestasie	met	die	rei	vindicatio	of	 ’n
condictio	 terugeis.	 Om	 suksesvol	 te	 wees	 met	 ’n	 eis	 om
restitutio	 in	 integrum	 sal	 die	minderjarige	moet	bewys	dat	 die
kontrak	vanaf	die	sluiting	daarvan	vir	hom	of	haar	nadelig	was
terwyl	 dit	 nie	 bewys	 hoef	 te	 word	 indien	 hy	 of	 sy	 bloot	 die
prestasie	terugeis	wat	hy	of	sy	gelewer	het	ingevolge	’n	kontrak
wat	sonder	die	nodige	bevoegdheid	deur	die	voog	gesluit	is	nie.
Du	Toit	v	Lotriet	1918	OPD	99	is	nog	’n	voorbeeld	van	’n	geval
waar	dit	onnodig	was	dat	die	hof	restitutio	in	integrum	beveel.
In	 hierdie	 geval	 het	 die	 minderjarige	 se	 voog	 ’n	 huurkontrak
gesluit	 wat	 eers	 in	 werking	 sou	 tree	 nadat	 die	 minderjarige
meerderjarigheid	bereik	het.	Die	hof	het	beslis	dat	die	kontrak
ongeldig	was	aangesien	die	voog	nie	bevoeg	was	om	’n	kontrak
te	 sluit	 wat	 eers	 in	 werking	 sou	 tree	 nadat	 die	 minderjarige
meerderjarig	geword	het	nie.	Die	hof	het	restitutio	in	integrum
beveel	 maar	 dit	 was	 onnodig	 aangesien	 die	 kontrak	 bloot
tersyde	gestel	kon	word	op	grond	van	die	voog	 se	gebrek	aan
bevoegdheid.
Mens	 moet	 daarop	 let	 dat	 ’n	 minderjarige	 wat	 restitutio	 in
integrum	 eis,	 moet	 bewys	 dat	 die	 kontrak	 vanaf	 die	 sluiting
daarvan	 vir	 hom	 of	 haar	 nadelig	 was.	 Dit	 beteken	 dat	 ’n
verandering	in	omstandighede	wat	plaasvind	nadat	die	kontrak
gesluit	is,	nie	die	minderjarige	op	restitutio	in	integrum	geregtig
maak	 nie.	 In	Skead	 v	Colonial	Banking	&	Trust	Co	Ltd	1924
TPD	497	het	die	minderjarige	met	sy	vader	se	toestemming	’n
uitkeerpolis	uitgeneem.	Hy	kon	egter	nie	die	premies	betaal	nie.
Nadat	 die	 minderjarige	 meerderjarig	 geword	 het,	 het	 hy
restitutio	in	integrum	geëis	maar	die	hof	het	sy	eis	van	die	hand
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gewys	 aangesien	 sy	 onvermoë	 om	 die	 premies	 te	 betaal,	 nie
daaraan	 te	wyte	was	 dat	 die	 kontrak	 vir	 hom	 nadelig	was	 nie
maar	aan	die	feit	dat	hy	’n	verkwister	geword	het.	MASON	RP
het	dit	soos	volg	gestel:

“[T]he	contract	for	insurance	was	made	by	the	father	in
the	bona	fide	belief	that	it	was	for	the	son’s	benefit	and
as	 the	 only	means	 of	 saving,	without	 any	 idea	 that	 his
son	would	 develop	 into	 a	 spendthrift.	 There	 can	 be	 no
doubt	 the	 policy	 was	 worth	 the	 money	 and	 that
defendant	has	had	and	still	has	the	benefit	of	the	policy
in	question	.	.	.
There	 seems	 good	 reason	 also	 for	 thinking	 that,	 if	 the
defendant	 had	 not	 become	 a	 spendthrift,	 this	 insurance
would	 have	 been	 a	 beneficial	 contract.	 Under	 these
circumstances,	can	he	repudiate	it?	Are	those	who,	with
the	 guardian’s	 sanction,	make	with	 a	minor	 a	 contract
which	all	parties	are	justified	in	considering	to	be	for	his
benefit,	to	be	subject	to	the	risk	of	the	contract	being	set
aside	 because	 subsequent	 circumstances	 arise	 which
render	 the	 performance	 of	 the	 contract	 by	 the	 minor
disadvantageous	 to	 him?	 That	 seems	 rather	 a	 serious
proposition,	 to	 make	 those	 who	 thus	 contract	 with
minors	insurers	of	the	contracts	for	the	minors’	benefit	.
.	.
The	authorities	.	.	.	are	clear	that	accident	is	not	a	ground
for	restitution;	the	Digest	(4.4.11	(4)),	indeed,	puts	it	in
this	 manner:	 It	 is	 not	 the	 occurrence	 of	 loss	 but
unadvised	 heedlessness	 that	 favours	 restitution	 .	 .	 .”
(500–501).
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In	 verband	met	 die	 hof	 se	 verwysing	 na	 “legitimate	 children”
(dit	 wil	 sê,	 “binne-egtelike	 kinders”),	 moet	 in	 gedagte	 gehou
word	dat	ons	 reg	kinders	nie	meer	 as	 “binne-egtelik”/“wettig”
of	 “buite-egtelik”/“onwettig”	 klassifiseer	 nie.	 Met	 die
inwerkingtreding	 van	 die	 eerste	 klomp	 artikels	 van	 die
Children’s	Act	op	1	Julie	2007	het	die	klem	van	die	reg	verskuif
vanaf	 die	 etiketering	 van	 kinders	 na	 die	 etiketering	 van	 die
huwelikstatus	 van	 hulle	 ouers,	 want	 die	 wet	 verwys	 na	 ’n
getroude	 of	 ongetroude	 vader,	 ’n	 getroude	 of	 ongetroude
moeder,	 ’n	getroude	of	ongetroude	persoon,	en	getroude	ouers
(sien	 byvoorbeeld	 artikels	 19–21,	 38,	 40	 en	 233).	 Gevolglik
behoort	 ’n	 kind	 wat	 voorheen	 as	 ’n	 “binne-egtelike	 kind”
bekend	 gestaan	 het,	 nou	 bekend	 te	 staan	 as	 ’n	 “kind	 wat	 uit
getroude	 ouers	 gebore	 is”	 en	 ’n	 “buite-egtelike	 kind”	 as	 ’n
“kind	wat	uit	ongetroude	ouers	gebore	is”.
Oor	 die	 vraag	 watter	 ouer	 deesdae	 voogdy	 het,	 sien	 die
aantekening	by	Van	Dyk	v	SAR	&	H	[26].

Minor’s	capacity	to	litigateMinderjarige	se	verskyningsbevoegdheid

[34]	EX	PARTE	OPPEL

2002	(5)	SA	125	(C)

(also	reported	as	Ex	parte	Oppel	In	re:	Appointment	of	Curator
ad	Litem	

and	Curator	Bonis	[2002]	1	All	SA	8	(C))

Appointment	of	a	curator	ad	litem	to	a	minor	who	has	a
guardian
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The	 applicants’	 minor	 son	 sustained	 head	 injuries	 in	 a	 motor
vehicle	 accident.	 The	 applicants	 filed	 a	 claim	 for	 damages
against	 the	 Road	 Accident	 Fund	 on	 behalf	 of	 their	 son.	 The
claim	was	settled	by	payment	of	the	sum	of	R861	338	subject	to
the	 appointment	 of	 a	 curator	 bonis	 to	 the	minor’s	 estate.	 The
applicants	applied	for	the	appointment	of	a	curator	ad	litem	 to
investigate	 the	need	 to	 appoint	 a	curator	bonis.	 They	 felt	 that
neither	of	 them	had	 the	expertise	 to	manage	 their	son’s	estate.
The	 father	 had	 only	 standard	 4	 (that	 is,	 grade	 6).	 The	mother
had	 passed	matric	 (that	 is,	 grade	 12)	 and	was	 a	 nursing	 sister
until	 she	 resigned	 to	 care	 for	 their	 injured	 son	 on	 a	 full-time
basis.	The	application	was	refused.

Aanstelling	van	’n	curator	ad	litem	vir	’n	minderjarige	wat
’n	voog	het

Die	 applikante	 se	 minderjarige	 seun	 het	 hoofbeserings	 in	 ’n
motorongeluk	opgedoen.	Die	applikante	het	namens	hulle	seun
’n	 skadevergoedingseis	 teen	 die	 Padongelukkefonds	 ingestel.
Die	 eis	 is	 geskik	 deur	 betaling	 van	 die	 bedrag	 van	R861	 338
onderworpe	 aan	 die	 aanstelling	 van	 ’n	 curator	 bonis	 om	 die
minderjarige	 se	 boedel	 te	 bestuur.	Die	 applikante	 het	 aansoek
gedoen	 om	 die	 aanstelling	 van	 ’n	 curator	 ad	 litem	 om
ondersoek	in	te	stel	na	die	aanstelling	van	’n	curator	bonis.	Die
applikante	 was	 van	 mening	 dat	 nie	 een	 van	 hulle	 die	 nodige
kennis	gehad	het	om	hulle	 seun	 se	boedel	 te	behartig	nie.	Die
vader	het	net	sover	as	standerd	4	(dit	wil	sê,	graad	6)	gevorder.
Die	moeder	het	matriek	(dit	wil	sê,	graad	12)	geslaag	en	was	’n
verpleegster	 totdat	 sy	 bedank	 het	 om	 hulle	 beseerde	 seun
voltyds	te	versorg.	Die	aansoek	is	van	die	hand	gewys.

NGWENYA	 J:	 [128]	 Briefly,	 the	 legal	 position	 is	 as
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follows.	 Firstly,	 it	 is	 not	 a	 condition	 precedent	 to	 the
appointment	of	a	curator	to	a	patient’s	property	that	the
Court	should	declare	him	to	be	mentally	incapacitated	.	.
.	 Secondly,	 the	 Court	 would	 not	 generally	 appoint	 a
curator	 to	 the	 property	 of	 a	 minor	 where	 there	 is	 a
guardian	 available	 (Ex	 parte	 Insolvent	 Estate	 Karodia
1925	 TPD	 294).	 The	 Court	 can	 only	 in	 exceptional
circumstances,	in	the	exercise	of	its	discretion,	appoint	a
curator	 to	 the	 property	 of	 a	 minor	 where	 there	 is	 a
guardian	available	.	.	.
[NGWENYA	 J	 referred	 to	 Patterson	 v	 South	 African
Railways	 and	 Harbours	 1931	 AD	 289,	 Van	 Rij	 v
Employers’	 Liability	 Assurance	 Corporation	 Ltd	 1964
(4)	 SA	 737	 (T)	 and	 Southern	 Insurance	 Association	 v
Bailey	1984	(1)	SA	98	(A)	in	which	the	question	before
the	court	arose	obiter,	and	proceeded:]
[129]	None	of	.	.	.	[these	cases]	has	clearly	set	out	under
what	circumstances	the	Court	will	appoint	a	.	.	.	curator
ad	 litem	 to	 the	 estate	 of	 a	 minor	 where	 there	 is	 a
guardian	available.	The	appointment	of	a	curator	bonis
to	the	property	of	a	minor	who	has	a	guardian	overlaps
and	 sometimes	 creates	 tension	 with	 guardianship.
Generally	 speaking,	 the	 management	 of	 the	 minor’s
property	 is	 the	 preserve	 of	 his	 guardian.	 Upon	 the
appointment	 of	 a	 curator	 bonis	 in	 this	 regard	 the
guardian’s	powers	to	manage	his	ward’s	estate	are	taken
away.	Because	of	 the	nature	 of	 inroads	 the	 curatorship
makes	 to	 the	 relationship	 between	 the	 minor	 and	 the
guardian	 the	 Court	 should	 not	 lightly	 grant	 this
application	 unless	 satisfied	 that	 the	 guardian	 is	 not
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capable	of	 looking	after	 the	minor’s	estate.	As	to	when
the	 Court	 will	 be	 so	 satisfied	 depends	 on	 each	 case.
Generally,	 this	 will	 be	 a	 factual	 enquiry.	 In	 Ex	 parte
Kotze	1955	(1)	SA	665	(C)	 the	petitioner,	who	was	 the
only	 son	 of	 the	 “patient”	 applied	 to	 Court	 that	 he	 be
appointed	ad	 hoc	 curator	 ad	 litem.	The	 “patient”	 was
said	to	be	85	years	old,	in	a	bad	state	of	health,	had	had
three	 strokes,	was	partly	paralysed,	blind	and	 suffering
from	senile	dementia.	The	Court	refused	the	application
after	 quoting	 with	 approval	 Ex	 parte	 Herzberg	 and
Another	1950	(2)	SA	62	(C),	holding	that,
“(w)hile	it	is	true	that	SEARLE	J	was	dealing	with	an
application	 for	 the	 appointment	 of	 a	 curator	 bonis
whereas	what	is	sought	in	the	present	matter	is	an	ad
hoc	appointment	of	a	curator	ad	litem,	there	is	no	real
difference	 in	 principle.	 In	 both	 cases	 the	 Court	 is
asked	to	interfere	with	the	right	of	an	adult	to	control
[130]	 his	 own	 affairs.	 Before	 it	 does	 so	 it	 must	 be
satisfied,	on	proper	enquiry,	that	the	mental	condition
of	that	person	is	such	as	to	justify	interference	of	this
kind.”

(At	 666G–H.)	Ex	parte	Kotze	 (supra)	was	 followed	 in
Ex	parte	Klopper:	 In	 re	Klopper	 1961	 (3)	SA	803	 (T)
[47]	where	 the	 court	 held	 “[a]s	 I	 read	 the	 authorities	 a
court	 will	 not	 appoint	 a	 curator	 bonis	 until	 it	 is
absolutely	 satisfied	 that	 the	 patient	 has	 to	 be	 protected
against	loss	which	would	be	caused	because	the	patient
is	unable	to	manage	his	affairs”.	(Emphasis	added.)
None	of	the	authorities	referred	to	by	Mr	De	Pontes	[for
the	 applicants]	 is	 in	 pari	 materia	 [that	 is,	 concerns	 a
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similar	 subject]	 with	 the	 issues	 at	 hand.	 There	 is	 no
disability	 on	 the	 part	 of	 the	 applicants	 here.	Mere	 fear
that	they	might	take	ignorant	decisions	is	insufficient	to
warrant	 the	 relief	 they	 seek	 here.	 Of	 course	 it	 is	 not
expected	of	the	applicants	as	parents	to	be	possessed	of
a	 specialised	 knowledge	 of	 financial	 and	 investment
affairs.	 What	 is	 at	 least	 expected	 of	 them	 is	 the
acknowledgment	of	their	shortcomings	and	to	get	proper
professional	advice.	This	they	have	amply	demonstrated
from	 the	 outset.	 When	 the	 minor	 was	 involved	 in	 an
accident	 they	 took	 him	 to	 the	 hospital	 for	 treatment.
When	they	wanted	compensation	on	behalf	of	the	minor
they	 sought	 and	 obtained	 legal	 advice.	 When	 they
realised	 the	 permanency	 of	 the	 injuries	 and	 the
concomitant	 disability	 of	 the	 minor,	 the	 second
applicant	resigned	her	job	as	a	professional	nurse	to	look
after	the	minor	on	a	full-time	basis.	This	has	enabled	the
minor	to	have	full-time	professional	care	free	because	of
the	 caring	 attitude	 of	 the	 two	 applicants.	 Needless	 to
say,	although	the	second	applicant	sacrificed	her	career,
she	 is	 the	most	 pre-eminently	 qualified	 person	 to	 look
after	 the	minor.	No	doubt	 her	 skills	 are	 not	wasted.	 In
short,	therefore,	the	case	made	by	the	applicants	here	is
the	antithesis	of	the	relief	sought.
There	 is	 also	 another	 downside	 in	 applications	 of	 this
nature	which	fortifies	my	view	that,	before	granting	the
relief	 sought	 here,	 the	 Court	 must	 be	 satisfied	 that	 a
proper	case	warranting	the	relief	has	been	made	out.	The
duty	 to	 administer	 the	 estate	 of	 a	 minor,	 whether
mentally	 or	 physically	 disabled	 or	 not,	 falls	within	 the
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realm	 of	 guardianship.	 Thus,	 the	 disabilities	 of	 the
minor	will	 not	 generally	warrant	 the	 appointment	 of	 a
curator,	 be	 it	bonis	 or	ad	 litem.	The	 need	 to	 appoint	 a
curator	 for	 the	 minor	 does	 not	 require	 the	 same
jurisdictional	 requirements	 as	 those	 of	 a	 major.	 In
respect	of	a	major,	before	a	curator	bonis	 is	 appointed
the	Court	must	be	satisfied	that	he	suffers	from	a	mental
disability	 consistent	 with	 the	 provisions	 of	 the	Mental
Health	Act	18	of	1973	.	.	.
[131]	 Apart	 from	 mental	 disability	 the	 Court	 will
appoint	a	curator	bonis	to	a	person	whatever	the	cause.
In	Hudson	v	Price	1933	CPD	367	GARDNER	JP	at	368
held	as	follows:
“In	the	case	of	a	curator	bonis,	an	appointment	can	be
made	 even	 if	 the	 person	 in	 question	 is	 not	mentally
disordered.	 It	 is	 sufficient	 if	 he	 be	 incapable	 of
managing	 his	 own	 affairs,	 and	 hence	 appointments
are	made	in	the	case	of	prodigals.	.	.	.	But	one	of	the
reasons	for	the	appointment	of	a	curator	to	the	person
is	 that	 he	 may	 be	 able	 to	 restrain,	 if	 necessary,	 the
movements,	and	curb	the	liberty,	of	the	person	placed
in	his	charge.”

Emphasis	 added.	 (See	 also	 Van	 den	 Berg	 v	 Van	 den
Berg	 1939	WLD	 228;	Ex	 parte	Hill	 1970	 (3)	 SA	 411
(C).)
In	 the	 case	 of	 the	minor,	 be	 it	 to	 his	 person	 or	 to	 his
estate,	the	requirements	are	different	to	those	of	a	major.
The	law	treats	the	minor	differently.	Generally,	a	minor
cannot	 conclude	 legally	 binding	 contracts	 unassisted.
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Likewise,	 the	 minor	 cannot	 institute	 legal	 proceedings
without	the	assistance	of	his	guardian.	(See	Wolman	and
Others	 v	 Wolman	 1963	 (2)	 SA	 452	 (A).)	 Only	 in
exceptional	 circumstances	 will	 the	 Court	 appoint	 a
curator	 ad	 litem	 where	 there	 is	 a	 guardian	 alive	 and
available.	These	would	be	where	the	guardian	refuses	to
act,	 where	 the	 minor	 litigates	 against	 the	 guardian	 or
where	 there	 is	 a	 clash	 of	 interests	 between	 that	 of	 the
minor	 and	 that	of	 the	guardian.	 In	 the	present	 case	 the
appointment	of	a	curator	ad	litem	sought	is	not	to	assist
the	 minor	 in	 any	 impending	 litigation.	 It	 is	 solely	 to
investigate	 whether	 it	 would	 be	 necessary	 or	 not	 to
appoint	a	curator	bonis	 to	 the	estate	of	 the	minor.	The
exceptional	 circumstances	 I	 have	 referred	 to	 above	 are
not	relied	upon.	Neither	are	there	any	grounds	advanced
why	a	curator	ad	 litem	should	be	 appointed	here.	As	 I
have	 said	 earlier	 on	 in	 this	 judgment,	 it	 is	 not	 a
condition	 precedent	 for	 the	 appointment	 of	 a	 curator
bonis	 to	 the	 property	 of	 another	 that	 the	 Court	 should
first	declare	such	a	person	mentally	disordered.	I	do	not
know	what	need	 the	appointment	of	a	curator	 ad	 litem
in	 this	 case	 will	 serve.	 Even	 if	 the	 Court	 were
approached	 to	 declare	 the	 minor	 mentally	 disordered,
nothing	 would	 turn	 on	 that	 as	 long	 as	 the	 guardian	 is
available.
The	only	instance	where	the	Court	will	interfere	with	the
guardian’s	rights	and	duties	vis-a-vis	 the	minor’s	estate
is	when	the	guardian	is	unable	to	manage	the	affairs	of
the	minor.	It	is	thus	required	of	the	applicant	who	seeks
to	have	a	curator	bonis	appointed	to	the	property	of	the
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minor	where	there	is	a	guardian	available	to	show	good
reasons	why	 this	must	be	done.	While	 it	has	been	held
that	the	appointment	of	a	curator	bonis	to	a	person	is	an
inroad	upon	the	personal	liberty	of	such	a	person,	in	my
view	the	same	consideration	should	apply	when	dealing
with	an	application	for	the	curator	bonis	to	the	estate	of
a	 minor	 who	 has	 a	 guardian	 available.	 For,	 in	 such	 a
case,	not	only	will	the	curator	have	to	interfere	with	the
rights	of	a	guardian	but	instead	stands	in	the	shoes	of	the
guardian.	 It	 seems	 to	 me	 therefore	 the	 guardian	 must
have	 the	 same	 handicap	 as	 would	 entitle	 the	 Court	 to
appoint	 a	 curator	 to	 a	 major	 person	 before	 a	 curator
could	 be	 appointed	 to	 the	 estate	 of	 a	minor	who	 has	 a
guardian.	 I	 find	 it	 difficult	 to	 understand	 how	 in	 one
breath	 the	 guardian	 could	 be	 suitable	 to	 do	 everything
expected	of	him	or	her	vis-à-vis	the	minor	but	his	estate.
Yet,	in	the	same	breath	it	[is]	being	contended	that	he	or
she	is	unable	to	manage	the	property	of	the	minor.
I	 have	 said	 already	 that	 the	 applicants	 have	 made	 a
strong	case	against	the	relief	they	seek.	In	my	view,	they
were	ill-advised	and	the	application	had	to	be	refused.

Note
Generally	speaking,	a	minor	has	limited	locus	standi	in	iudicio
in	civil	proceedings.	The	minor’s	guardian	can	either	sue	or	be
sued	on	behalf	of	the	minor	or	the	minor	can	sue	or	be	sued	in
his	or	her	own	name	with	his	or	her	guardian’s	assistance.	If	the
minor	 does	 not	 have	 a	 guardian,	 a	curator	 ad	 litem	 is	 usually
appointed	to	assist	the	minor.	In	Ex	parte	Oppel	 the	court	held
that	if	the	minor’s	guardian	is	alive	and	available,	a	curator	ad
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litem	 will	 be	 appointed	 in	 exceptional	 circumstances	 only.
NGWENYA	 J	 specifically	 referred	 to	 instances	 “where	 the
guardian	 refuses	 to	 act,	 where	 the	 minor	 litigates	 against	 the
guardian	or	where	 there	 is	a	clash	of	 interests	between	 that	of
the	minor	and	that	of	the	guardian”	(31).
In	 Vista	 University,	 Bloemfontein	 Campus	 v	 Student
Representative	Council,	Vista	University	1998	(4)	SA	102	(O)
(also	 reported	 as	 Vista	 University	 (Bloemfontein	 Campus)	 v
Student	Representative	Campus	Vista	1998	(4)	BCLR	514	(O))
the	 court	 relied	 on	 its	 powers	 as	 upper	 guardian	of	 all	minors
and	itself	assisted	the	minors	in	the	particular	litigation.	In	this
case	 an	 order	 was	 sought	 interdicting	 all	 students	 enrolled	 at
Vista	 University’s	 Bloemfontein	 campus	 from	 committing
certain	 acts	which	 interfered	with,	 prevented,	 or	 disrupted	 the
normal	 functioning	 of	 the	 university.	 The	 court	 assumed	 that
the	 majority	 of	 the	 students	 were	 minors,	 resulting	 in	 their
having	limited	capacity	to	litigate.	The	minors	had	however	not
been	 cited	 as	 duly	 assisted	 by	 their	 guardians.	 In	 order	 to
protect	 those	students	who	wanted	 the	normal	 functions	of	 the
university	 to	 continue,	 the	 court	 assumed	 responsibility	 for
assisting	 all	 the	minor	 students	 in	 the	 litigation	 and	made	 the
order	sought.
With	regard	to	the	court’s	reference	to	the	Mental	Health	Act	18
of	1973	it	should	be	noted	that	this	Act	has	been	replaced	by	the
Mental	Health	Care	Act	17	of	2002.

Aantekening
In	 die	 algemeen	 het	 ’n	 minderjarige	 beperkte
verskyningsbevoegdheid	met	betrekking	tot	siviele	gedinge.	Die
minderjarige	moet	óf	deur	sy	of	haar	voog	verteenwoordig	word
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óf	 kan	 in	 sy	 of	 haar	 eie	 naam	 dagvaar	 of	 gedagvaar	 word	 in
welke	 geval	 die	minderjarige	 deur	 sy	 of	 haar	 voog	 bygestaan
moet	word.	As	 die	minderjarige	 nie	 ’n	 voog	 het	 nie,	word	 ’n
curator	ad	litem	gewoonlik	aangestel	om	die	minderjarige	by	te
staan.	 In	 Ex	 parte	 Oppel	 het	 die	 hof	 beslis	 dat	 indien	 die
minderjarige	se	voog	leef	en	beskikbaar	is,	’n	curator	ad	litem
net	 in	 buitengewone	 omstandighede	 aangestel	 sal	 word.
NGWENYA	R	het	 in	 die	 besonder	 verwys	 na	 gevalle	 “where
the	guardian	refuses	to	act,	where	the	minor	litigates	against	the
guardian	or	where	 there	 is	a	clash	of	 interests	between	 that	of
the	minor	and	that	of	the	guardian”	(31).
In	 Vista	 University,	 Bloemfontein	 Campus	 v	 Student
Representative	Council,	Vista	University	1998	(4)	SA	102	(O)
(ook	gerapporteer	as	Vista	University	(Bloemfontein	Campus)	v
Student	Representative	Campus	Vista	1998	(4)	BCLR	514	(O))
het	 die	 hof	 gesteun	 op	 sy	 bevoegdheid	 as	 oppervoog	 van	 alle
minderjariges	 en	 self	 die	 minderjariges	 in	 die	 litigasie
bygestaan.	Hier	 is	 die	hof	versoek	om	 ’n	 bevel	 uit	 te	 reik	 om
alle	studente	wat	by	Vista	Universiteit	se	Bloemfontein-kampus
ingeskryf	was,	 te	 verbied	 om	 sekere	 handelinge	 te	 verrig	wat
die	normale	funksionering	van	die	universiteit	ontwrig	het.	Die
hof	 het	 aanvaar	 dat	 die	 meerderheid	 van	 die	 studente
minderjarig	was	en	gevolglik	beperkte	verskyningsbevoegdheid
gehad	het.	Die	minderjariges	 is	 egter	nie	gesiteer	as	behoorlik
bygestaan	 deur	 hulle	 voogde	 nie.	 Ten	 einde	 beskerming	 te
verleen	aan	die	studente	wat	wou	hê	dat	die	normale	aktiwiteite
van	 die	 universiteit	 moes	 voortgaan,	 het	 die	 hof
verantwoordelikheid	 aanvaar	 om	 al	 die	 minderjariges	 in	 die
litigasie	by	te	staan	en	die	gevraagde	bevel	toegestaan.
Met	 betrekking	 tot	 die	 hof	 se	 verwysing	 na	 die	 Wet	 op
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Geestesgesondheid	 18	 van	 1973	moet	 in	 gedagte	 gehou	word
dat	hierdie	wet	deur	die	Mental	Health	Care	Act	 17	van	2002
vervang	 is.	 Die	 wetgewer	 het	 nie	 ’n	 Afrikaanse	 teks	 van	 die
Mental	Health	Care	Act	gepubliseer	nie.

[35]	TSHONA	V	PRINCIPAL,	VICTORIA	GIRLS
HIGH	SCHOOL

2007	(5)	SA	66	(E)

Costs	order	against	a	minor	and	her	parents
A	 minor	 instituted	 litigation	 with	 her	 parents’	 consent.	 The
litigation	 resulted	 from	 her	 expulsion	 from	 a	 school	 hostel	 at
Victoria	Girls	High	School	 after	 she	had	been	 found	guilty	of
misconduct.	She	inter	alia	applied	for	an	order	setting	aside	her
expulsion.	 She	 and	 her	 legal	 representative	 made	 various
serious,	and	even	some	far-fetched,	allegations	 regarding	 false
and	fabricated	charges	and	evidence	against	her	and	a	vendetta
against	her	by	the	school	principal.	Furthermore,	on	more	than
one	 occasion	 her	 legal	 representative	 changed	 his	 arguments
when	 the	 court	 challenged	 his	 submissions	 and	 the	 minor’s
evidence.	 The	 court	 found	 that	 the	 disciplinary	 proceedings
were	 fair	 and	 that	 the	 minor’s	 expulsion	 was	 justified.	 It
dismissed	 the	 minor’s	 application	 and	 made	 a	 costs	 order
against	her	and	her	parents.

Kostebevel	teen	’n	minderjarige	en	haar	ouers
’n	 Minderjarige	 het	 met	 haar	 ouers	 se	 toestemming	 litigasie
aanhangig	 gemaak.	 Die	 litigasie	 het	 voortgespruit	 uit	 die
minderjarige	se	skorsing	uit	 ’n	koshuis	by	Victoria	Girls	High
School	nadat	bevind	is	dat	sy	etlike	misstappe	begaan	het.	Die
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minderjarige	het	onder	andere	aansoek	gedoen	om	’n	bevel	wat
haar	skorsing	tersyde	stel.	Sy	en	haar	regsverteenwoordiger	het
verskeie	 ernstige	 en	 selfs	 ’n	 paar	 vergesogte	 bewerings	 oor
valse	en	versinde	aanklagte	 teen	haar	en	 ’n	vendetta	 teen	haar
deur	 die	 skoolhoof	 gemaak.	 Verder	 het	 haar
regsverteenwoordiger	meer	as	een	keer	sy	argumente	verander
toe	die	hof	hulle	en	die	minderjarige	se	getuienis	bevraagteken
het.	 Die	 hof	 het	 bevind	 dat	 die	 dissiplinêre	 verrigtinge	 billik
was	 en	 dat	 die	minderjarige	 se	 skorsing	 geregverdig	was.	Die
hof	het	die	minderjarige	se	aansoek	van	die	hand	gewys	en	’n
kostebevel	teen	haar	en	haar	ouers	gemaak.

PICKERING	 J:	 [PICKERING	 J	 detailed	 the	 history	 of
the	 minor’s	 misbehaviour	 and	 the	 disciplinary
proceedings	that	resulted	in	her	expulsion.	He	indicated
that	 although	 the	 minor	 and	 her	 parents	 had	 been
informed	 of	 the	 disciplinary	 proceedings,	 the	 parents
had	not	attended	any	of	them	and	that	the	applicant	had
attended	only	some	of	them.	He	indicated	that	the	latest
disciplinary	 hearing,	 which	 resulted	 in	 the	 minor’s
expulsion,	 was	 presided	 over	 by	 an	 advocate,
mechanically	 recorded	 and	 subsequently	 transcribed.
Minutes	were	also	kept.]
[70]	.	.	.	[A]pplicant	[that	is,	the	minor]	contends	that	.	.
.	 [the	 disciplinary]	 charges	 have	 in	 effect	 been	 falsely
made	 by,	 inter	 alia,	 the	 School	matron,	Mrs	 Strydom,
who,	so	applicant	alleges,	was	doing	so	at	the	instigation
of	and	as	an	agent	of	first	respondent	[that	is,	the	school
principal].	 Applicant	 states	 that	 “the	 principal	 together
with	 her	 agents	 are	 engaged	 in	 manufacturing
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unmeritorious	and	spurious	allegations	against	me”.	She
reiterates	 the	 averments	 made	 by	 her	 in	 [a]	 previous
application	 to	 the	 effect	 that	 underlying	 the	 so-called
vendetta	 is	 the	altercation	between	her	mother	and	first
respondent	concerning	applicant	having	been	put	to	task
“as	 a	 result	 of	 my	 African	 natural	 hairstyle	 for	 which
principal	seems	to	be	taken	an	exception”	and	states	that
“the	 motive	 of	 the	 principal	 in	 expelling	 me	 from	 the
hostel	is	not	hard	to	find	as	it	does	not	need	the	skill	of	a
rocket	 scientist	 or	 stretch	 of	 imagination	 [71]	 that	 she
maliciously	decided	to	expel	me	from	the	hostel	so	that	I
may	leave	the	school”.
All	 these	 averments	 are	denied	by	 first	 respondent	 and
Mrs	Strydom	.	.	.
[PICKERING	J	dealt	with	various	incorrect	submissions
made	 and	 arguments	 advanced	on	behalf	 of	 the	minor.
He	 also	 pointed	 out	 that	 the	 minor	 alleged	 that	 the
principal	 was	 dishonest	 and	 had	 manufactured	 the
minutes	of	the	disciplinary	hearing.	He	proceeded:]
[77]	 .	 .	 .	 Mr	 Kunju’s	 [ie	 the	 minor’s	 legal
representative’s]	 submissions	 were	 contradictory.	 He
submitted	 firstly,	 if	 I	understood	him	correctly,	 that	no
such	 meeting	 had	 occurred	 and	 that,	 in	 his	 words,
“applicant	 says	 that	 the	 contents	 of	 MS7	 [that	 is,	 the
minutes	of	the	disciplinary	hearing]	were	manufactured
and	that	she	was	never	at	such	a	meeting”.
Nowhere	 does	 applicant	 deny	 having	 been	 at	 the
meeting	 .	 .	 .	 and,	 questioned	 further	 about	 this,	 Mr
Kunju	 backtracked	 and	 conceded	 that	 she	 might	 have
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been	 at	 that	 meeting.	 He	 stated,	 however,	 that	 she
denied	 that	 she	had	given	 the	answers	attributed	 to	her
in	annexure	MS7.	He	then	stated	that	she	was	in	fact	at
the	 meeting	 and	 was	 interrogated	 but	 that	 she	 further
denied	 that	 the	 meeting	 constituted	 a	 disciplinary
hearing	or	that	a	decision	to	expel	her	was	taken	thereat
.	 .	 .	 It	 is,	 unfortunately,	 necessary	 to	 state	 that	 it	 is
apparent	from	the	above	that	Mr	Kunju	was	prepared	to
adapt	his	argument	in	order	to	suit	the	exigencies	of	the
situation	without	regard	to	the	actual	facts	as	set	out	 in
the	 application	 itself.	 Applicant	 herself,	 apart	 from
baldly	 stating	 that	 first	 respondent	 had	 “constructed”
MS7,	does	not	state	what	Mr	Kunju	submitted	she	did	.	.
.
It	 is	 further,	 in	 my	 view,	 wholly	 improbable	 that	 first
respondent,	 as	 principal	 of	 a	 school,	 would	 have
maliciously	 “manufactured”	 a	 false	 [78]	 record	 of	 the
meeting	 in	 order	 to	 bring	 about	 the	 expulsion	 of
applicant	 from	the	hostel.	This	submission	 is	of	so	far-
fetched	and	untenable	a	nature	that	in	the	absence	of	any
evidence	to	substantiate	it	it	falls	to	be	rejected	.	.	.
[PICKERING	J	indicated	that	the	minor	contended	that
the	 minutes	 did	 not	 reveal	 the	 reason	 or	 provide	 a
foundation	 for	 her	 expulsion.	 She	 also	 contended	 that
the	 minutes	 and	 transcript	 of	 the	 disciplinary	 hearing
differed	 tellingly	 from	 each	 other,	 inter	 alia	 becauses
there	 were	 discrepancies	 regarding	 the	 presence	 of
certain	persons	at	the	hearing,	the	identity	of	the	person
who	read	out	the	charges,	and	the	identity	of	the	person
who	welcomed	everybody	at	the	hearing.]
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[80]	Mr	 Kunju	 submitted	 that	 in	 the	 light	 of	 all	 these
what	 he	 referred	 to	 as	 being	 suspicious	 circumstances
applicant	 did	 not	 accept	 that	 the	 transcript	 was	 a	 true
reflection	of	what	had	happened.	His	 initial	submission
was	 that	 applicant	 disputed	 that	 such	 a	meeting	 as	 set
out	 in	 the	 transcript	had	occurred	and	 that	 it	was	 in	all
probability	 a	 fabrication	 as	 stated	 by	 applicant	 in	 her
affidavit.	When	 it	was	put	 to	him	during	 the	 course	of
his	argument	that	this	was	extremely	improbable	in	view
of	 the	 fact	 that	 the	proceedings	had	been	mechanically
recorded	 and	 transcribed	 by	 Sneller	 Transcription
Services	 and	 ran	 to	 40	 typed	 pages	 he	 then	 submitted
that	the	proceedings	were	in	all	probability	held	at	some
stage	 after	 [the	 disciplinary	 hearing]	 in	 order	 to	 create
the	impression	that	a	genuine	enquiry	had	been	held	so
as	 “to	 cover	 the	 respondents’	 tracks”	 and	 to	 counter
applicant’s	averments	concerning	the	minutes	.	.	.
[81]	There	is	quite	simply	no	evidence	on	the	papers	to
substantiate	this	submission.	If	applicant	was	concerned
as	to	the	authenticity	of	the	transcript	it	would	have	been
a	 simple	 matter	 for	 her	 to	 have	 made	 enquiries	 from
Sneller	Transcription	Services	as	to	the	date	upon	which
the	 meeting	 had	 been	 held	 and	 to	 have	 obtained
affidavits	from	the	relevant	employees.	Affidavits	could
also	have	been	obtained	from	Msiwa	and	Chisaka	[that
is,	the	persons	whose	presence	was	not	mentioned	in	the
transcript].	 In	 the	event	 this	was	not	done	and	no	 such
objective	 evidence	 was	 placed	 before	 the	 Court.
Applicant’s	 averments	 in	 this	 regard	 are	 in	 any	 event
wholly	 improbable,	 if	not	 fanciful.	On	 those	averments
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there	must	have	been	a	wholesale	conspiracy,	involving
not	merely	 first	 respondent,	Advocate	Coetzee	 [that	 is,
the	 advocate	 who	 presided	 at	 the	 hearing]	 and	 the
remaining	members	of	the	disciplinary	enquiry,	but	also
all	 the	 witnesses	 who	 testified	 thereat	 as	 well	 as	 the
employee	 or	 employees	 of	 Sneller	 Transcription
Services	who	recorded	the	proceedings	to	hold	what	was
in	effect	a	charade.	Such	a	proposition	is	so	far-fetched
and	untenable	that	it	can	be	rejected	outright	.	.	.
It	 is	 clear	 in	 all	 the	 circumstances	 that	 the	 allegations
were	recklessly	made	by	applicant.	It	is	a	matter	of	some
surprise	 that	 they	were	persisted	 in	during	argument	 at
the	hearing.
In	 the	course	of	his	argument	Mr	Kunju	submitted	 that
applicant	 had	 been	 “ambushed	 by	 the	 transcript”.
Herein,	 it	 seems	 to	 me,	 lies	 the	 truth	 of	 the	 matter.
Confronted	 by	 the	 transcript	 and	 appreciating	 the
adverse	 impact	 thereof	on	 the	 averments	 set	 out	 in	her
founding	 affidavit	 applicant	 resorted	 to	 the	 making	 of
reckless	 and	 baseless	 allegations	 with	 regard	 to	 its
authenticity	.	.	.
[PICKERING	 J	 then	 indicated	 that	 the	 evidence
established	that	 the	minor	and	her	parents	had	received
sufficient	 notice	 of	 the	 disciplinary	 hearing	 but	 had
chosen	 not	 to	 attend	 it.	 After	 the	 hearing,	 the
chairperson	of	the	school’s	governing	body	had	written
to	the	minor’s	parents	advising	them	of	the	outcome	of
the	 hearing	 and	 of	 their	 right	 to	 appeal.	 Although	 the
evidence	 showed	 that	 the	minor’s	 parents	 received	 the
letter,	 the	 minor	 alleged	 that	 the	 letter	 was	 fabricated,
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and	her	parents	denied	ever	having	received	it.	In	view
of	 the	 evidence,	 PICKERING	 J	 concluded	 that	 the
disciplinary	hearing	and	the	subsequent	confirmation	of
the	minor’s	 expulsion	 by	 the	 school’s	 governing	 body
were	procedurally	fair.	He	continued:]
[82]	 It	 is	 furthermore	 clear	 from	 the	 transcript	 of	 the
disciplinary	proceedings	that	applicant	was	guilty	of	the
conduct	alleged.	As	to	her	sentence	it	appears	from	the
transcript	that	the	question	as	to	the	appropriate	sanction
to	 be	 imposed	 upon	 her	 was	 carefully	 considered.
Alternatives	 to	 expulsion	 from	 the	 hostel	 were	 raised
and	 weighed	 and	 the	 personal	 circumstances	 of	 the
applicant	 were	 also	 weighed	 against	 the	 policy	 issues
faced	by	 the	hostel	as	a	whole.	 It	 is	clear	 that	all	 those
involved	 in	 the	 determination	 of	 the	 sanction	 to	 be
imposed	 upon	 applicant	 properly	 applied	 their	 minds
thereto	 having	 regard	 to	 the	 definition	 of	 serious
misconduct	in	the	Hostel	Rules.	There	is	accordingly	no
basis	 upon	which	 the	 decision	 to	 expel	 applicant	 from
the	hostel	can	be	interfered	with.
I	turn	then	to	consider	the	issue	of	costs	.	.	.
The	ordinary	 rule	 in	 the	case	of	an	application	brought
by	a	minor	with	the	assistance	of	his	or	her	guardian	is
that	the	minor	alone	is	liable	for	the	costs.	In	exceptional
cases,	 however,	 the	 guardian	 will	 be	 ordered	 to	 pay
costs	de	boniis	propriis	[that	is,	from	personal	funds]	as
a	mark	of	 the	court’s	disapproval	of	his	or	her	conduct
in	bringing	the	application.	It	appears	from	the	relevant
authorities,	 all	 of	 which	 are	 usefully	 collected	 in
Boberg:	Law	of	Persons	and	 the	Family	2nd	ed	at	914
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that	 such	 an	 order	 will	 .	 .	 .	 be	 granted	 against	 the
guardian	 in	 cases	 where	 the	 action	 or	 application	 was
instituted	frivolously	or	recklessly	or	where	the	guardian
acted	mala	 fide	 [that	 is,	 in	 bad	 faith],	 unreasonably	 or
negligently	 (see	 for	 instance	Grobler	 v	 Potgieter	1954
(2)	SA	188	(O)	at	192A;	Ex	parte	Hodgert	1955	(1)	SA
371	(N)	at	372B;	Ex	Parte	Bloy	1984	(2)	SA	410	(D)	at
411H).
At	p	914	the	learned	authors	of	Boberg	refer	to	Sharp	v
Dales	1935	NPD	392	in	which	it	was	held	that	a	father
who	merely	assists	his	child	in	the	bringing	of	an	action,
as	 distinct	 from	 bringing	 the	 action	 himself	 on	 the
child’s	 behalf,	 cannot	 be	 ordered	 to	 pay	 the	 costs	 de
boniis	propriis	 because	 he	 is	 not	 a	 party	 to	 the	 action.
The	 learned	 authors	 subject	 that	 decision	 to	 trenchant
criticism	with	which	I	respectfully	agree.	Sharp	v	Dales,
supra,	 stands	alone	against	a	wealth	of	authority	 to	 the
contrary	and	it	is,	 in	my	respectful	view,	clearly	wrong
for	the	reasons	set	out	in	Boberg.
Turning	to	the	facts	of	the	present	matter	it	is	clear	that
applicant’s	 parents	 filed	 affidavits	 in	 support	 of	 the
application	and	made	common	cause	with	the	scurrilous
attacks	 launched	by	 the	 applicant	 upon	 the	 integrity	 of
not	 only	 first	 respondent	 but	 also,	 by	 implication,	 the
other	 members	 of	 the	 School	 Governing	 Body.	 In	 the
course	of	 these	attacks	allegations	were	made	 that	 first
respondent	was	not	only	untruthful	but	that	she	“and	her
agents”	 were	 “engaged	 in	 making	 unmeritorious	 and
spurious	 allegations”	 against	 applicant	 and	 were
“constructing	and	fabricating”	evidence	in	order	to	shore
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up	 their	 case.	 Those	 are	 extremely	 serious	 allegations.
Furthermore,	 they	 allowed	 arguments	 to	 be	 [83]
advanced	 to	 the	 court	 to	 the	 effect	 that	 they	 had	 not
received	certain	letters	or	documents	when	the	evidence
was	overwhelmingly	to	the	contrary.
Mr	Kunju,	apparently	belatedly	appreciating	the	serious
implications	 of	 certain	 of	 these	 allegations,	 submitted
that	by	accusing	first	respondent	of	being	“mendacious”
applicant	 had	 not	 intended	 to	 cast	 aspersions	 upon	 her
integrity,	 this	 despite	 the	 fact	 that	 numerous	 such
aspersions	 were	 scattered	 throughout	 the	 papers.	 The
word	“mendacious”	so	Mr	Kunju	stated,	had	been	used
in	 the	 sense	of	 “mended”	namely,	 that	 first	 respondent
had	 attempted	 to	 mend	 whatever	 defects	 there	 might
have	 been	 in	 the	 disciplinary	 proceedings.	 Pressed
during	 argument	 on	 this	 issue	 he	 stated	 that	 prior	 to
settling	applicant’s	affidavit	he	had	personally	consulted
an	Oxford	Dictionary	in	which	that	meaning	of	the	word
appeared.	 I	 have	 consulted	 a	 number	 of	 dictionaries
including	 the	 Concise	 and	 Shorter	 Oxford	 dictionaries
and,	mirabile	dictu	[that	is,	wonderful	to	relate],	in	none
of	 these	 does	 such	 a	 definition	 of	 the	 word
“mendacious”	appear,	the	word	being	uniformly	defined
as	“lying	or	untruthful”.
It	appears	unfortunately,	that	once	again	Mr	Kunju	was
prepared	 to	 adapt	 his	 argument	 in	 order	 to	 suit	 the
exigencies	of	the	situation.	He	would	do	well	to	bear	in
mind	that	he	is	first	and	foremost	an	officer	of	the	court
and	that,	as	was	stated	by	DAVIS	AJA	in	the	foreword
to	Herbstein	and	Van	Winsen:	The	Civil	Practice	of	the

"******	DEMO	-	www.ebook-converter.com*******"



Supreme	 Court	 of	 South	 Africa,	 a	 legal	 practitioner
should	 not	 take	 up	 “the	 utterly	wrong	 attitude	 that	 his
sole	duty	is	to	his	client	–	as	if	he	were	that	client’s	mere
hireling”.
Be	 that	 as	 it	may,	Mr	Kunju’s	 efforts	 to	 downplay	 the
use	of	the	word	“mendacious”	overlooked	the	context	in
which	the	word	was	used	namely,	 that	respondents	had
“constructed”	a	document	“to	make	its	case	stronger”	as
well	 as	 a	 number	 of	 other	 statements	 to	 similar	 effect
such	 as	 “I	 am	 now	 going	 to	 demonstrate	 that	 the
respondent	 is	 apart	 from	 being	 untruthful	 misdirecting
the	 above	 Honourable	 Court”	 and	 that	 she	 has
“subconsciously	confessed	to	this	Honourable	Court	her
capacity	to	distort”.
Mr	 Kunju	 submitted	 further	 that	 applicant’s	 parents
were	merely	assisting	their	child	and	could	hardly	have
been	expected	to	stand	by	with	their	arms	folded	in	the
circumstances	of	this	case.	In	my	view,	the	fact	that	they
were	assisting	their	child	did	not,	however,	afford	them
licence	 to	make	 common	 cause	with	wild,	 intemperate
and	 unsubstantiated	 allegations	 of	 fraud,	 forgery	 and
dishonesty	 on	 the	 part	 of	 high	 office	 holders	 of	 the
school.	In	all	these	circumstances	I	am	of	the	view	that
their	conduct	was	such	that	they	should	bear	the	costs	of
this	application	de	boniis	propriis	.	.	.
Accordingly	the	application	is	dismissed	with	costs	.	 .	 .
The	costs	are	[84]	to	be	paid	by	the	applicant	and	by	her
parents,	Mr	and	Mrs	Tshona,	de	boniis	propriis,	the	one
paying	the	others	to	be	absolved.
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Note
As	was	pointed	out	in	this	case,	it	is	normally	the	minor	who	is
liable	 if	 a	 costs	 order	 is	 made	 against	 him	 or	 her.	 The	 court
may,	 however,	 order	 the	 minor’s	 guardian	 to	 pay	 the	 costs
either	 alone	 or	 jointly	 and	 severally	 with	 the	 minor	 if	 the
guardian	 instituted	 or	 defended	 the	 litigation	 frivolously	 or
recklessly	 or	 allowed	 the	 minor	 to	 do	 so,	 or	 if	 the	 guardian
acted	 in	 a	 mala	 fide,	 unreasonable	 or	 negligent	 manner	 in
respect	of	instituting	or	defending	the	litigation.

Aantekening
Soos	die	hof	in	hierdie	saak	aangedui	het,	is	dit	gewoonlik	die
minderjarige	wat	aanspreeklik	is	indien	’n	kostebevel	teen	hom
of	 haar	 gemaak	 word.	 Die	 hof	 kan	 egter	 gelas	 dat	 die
minderjarige	se	voog	aanspreeklik	is	vir	die	koste,	óf	alleen	óf
gesamentlik	 en	 afsonderlik	 met	 die	 minderjarige,	 indien	 die
voog	 die	 regsgeding	 op	 ’n	 beuselagtige	 of	 nalatige	 wyse
ingestel	of	verdedig	het	of	die	minderjarige	toegelaat	het	om	dit
te	doen,	of	waar	die	voog	op	’n	mala	fide,	onredelike	of	nalatige
manier	opgetree	het	met	betrekking	tot	die	instel	of	verdediging
van	die	geding.

Termination	of	minorityBeëindiging	van	minderjarigheid

[36]	MEYER	V	THE	MASTER

1935	SWA	3

Mondigheid	versus	majority
When	 the	 petitioner	 was	 14	 years	 and	 four	 months	 old	 he
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inherited	a	sum	of	money	from	his	mother	in	terms	of	her	will.
The	will	provided	that	the	money	had	to	be	deposited	with	the
Master	 of	 the	High	Court	 “op	 ons	 kinders	 hier	 voornoemd	 se
name	.	.	.	tot	hulle	meerderjarig	is”	(that	is,	in	the	names	of	our
above-mentioned	children	until	 they	become	majors).	As	 soon
as	 he	 reached	 the	 age	 at	which	 he	 could	marry,	 the	 petitioner
did	so,	but	he	did	not	live	with	his	wife.	He	contended	that	he
had	become	a	major	as	a	result	of	his	marriage	and	applied	for
the	 money	 to	 be	 paid	 to	 him.	 The	 petitioner	 was	 unable	 to
manage	 his	 own	 affairs	 and	 his	 claim	 was	 opposed	 by	 the
Master	 of	 the	 High	 Court.	 It	 was	 clear	 that	 the	 person	 who
actually	 wanted	 to	 lay	 his	 hands	 on	 the	 money	 was	 the
petitioner’s	 father.	The	petitioner’s	 brother	 had	 also	married	 a
few	years	earlier	when	he	was	16	years	of	age	and	his	money
had	 been	 paid	 to	 him.	 He	 was	 divorced	 two	 years	 later.	 The
application	was	refused.

Mondigheid	teenoor	meerderjarigheid
Toe	die	petisionaris	14	jaar	en	vier	maande	oud	was,	het	hy	’n
som	geld	van	sy	moeder	geërf	onderworpe	aan	die	bepaling	dat
die	 geld	 by	 die	 Meester	 van	 die	 Hoë	 Hof	 gedeponeer	 moes
word	 “op	 ons	 kinders	 hier	 voornoemd	 se	 name	 .	 .	 .	 tot	 hulle
meerderjarig	 is.”	 Toe	 hy	 die	 ouderdom	 bereik	 het	 waarop	 hy
kon	trou,	is	die	petisionaris	getroud	maar	hy	het	nooit	sedert	die
huwelik	met	sy	vrou	saamgeleef	nie.	Hy	het	beweer	dat	hy	op
grond	van	sy	huwelik	meerderjarig	geword	het	en	het	aansoek
gedoen	 dat	 die	 geld	 aan	 hom	 uitbetaal	 word.	 Die	 petisionaris
was	nie	daartoe	in	staat	om	sy	eie	sake	te	bestuur	nie	en	sy	eis	is
deur	die	Meester	van	die	Hoë	Hof	teengestaan.	Dit	was	duidelik
dat	 die	 petisionaris	 se	 vader	 die	 eintlike	 persoon	was	wat	 die
geld	 in	die	hande	wou	kry.	Die	petisionaris	 se	broer	 is	ook	 ’n
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paar	jaar	vantevore	getroud	toe	hy	16	jaar	oud	was	en	sy	geld	is
aan	hom	uitbetaal.	Twee	jaar	later	is	hy	geskei.	Die	aansoek	is
van	die	hand	gewys.

VAN	DEN	HEEVER	 R:	 [5]	My	 oortuiging	 is	 dat	 die
aansoek	van	die	 hand	gewys	moet	word	 en	dit	 op	drie
gronde	.	.	.
Mnr	Bond	[vir	die	applikant],	het	betoog	dat	die	woorde
“meerderjarig”	en	“mondig”	dieselfde	betekenis	het	.	.	.
Die	woord	“meerderjarig”	is	self-verklarend;	dit	dui	aan
’n	 leeftydsgrens	 .	 .	 .	 Gedurende	 die	 tydperk	 van
minderjarigheid	is	hy	ten	volle	regsbevoegd,	maar	is	sy
handelingsbevoegdheid	in	groter	of	minder	mate	beperk,
na	gelang	van	die	klas	minderjariges	waarin	hy	sorteer.
Sodra	hy	egter	die	bepaalde	leeftydsgrens	oorskry	erlang
hy	 tewens	 ook	 volle	 handelingsbevoegdheid	 en
derhalwe	sy	volle	status	.	.	.
Dat	 die	 woord	 “meerderjarig”	 dikwels	 taamlik	 los
gebruik	word	moet	mens	toegee	.	.	.
In	die	meeste	gevalle	kan	een	uitdrukking	net	sowel	vir
die	 ander	 dien,	 daar	 die	 [6]	 regsgevolge	 van	 die	 twee
toestande	 vrywel	 dieselfde	 is.	 Slegs	 waar	 die
teenstelling	 van	 een	 en	 die	 ander	 begrip	 beklemtoon
word	is	die	bepaalde	benamings	van	gewig.
Die	woord	“mondig”	is	natuurlik	afgelei	van	“munt”	of
“mundium";	 so	 kan	 mens	 ontmondig	 word	 maar	 nie
minderjarig	 nie.	 M.a.w.	 meerderjarigheid	 is	 slegs	 een,
en	 daarby	 ’n	 bepaalde	 wyse	 van	 moontlike
mondigwordig	 t.w.	 deur	 verloop	 van	 tyd	 tot	 die
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oorskryding	van	die	by	wet	bepaalde	leeftydsgrens	.	.	.
[VAN	 DEN	 HEEVER	 R	 het	 na	 verskeie	 Romeins-
Hollandse	skrywers	verwys	en	vervolg:]
Ten	laaste,	Grotius	konstateer	in	sy	Inleyd	Boek	I	deel	6
n	 4:	 “De	 onbestorven	 kinderen	 [dit	wil	 sê,	 die	 kinders
wie	 se	 ouers	 nog	 leef]	 werden	 mondig	 door	 huwelick
ofte	 handlichtinge	 .	 .	 .”	Meerderjarig	word	 hulle	 slegs
deur	verloop	van	tyd.	Ook	vertel	Grotius	(1.10.3)	dat	’n
minderjarige	 deur	 middel	 van	 venia	 aetatis	 mondig
word.	Ons	weet	egter	uit	bedoelde	teks	sowel	as	uit	Voet
Comment	 ad	 Pandect	 26.1.5	 dat	 die
handelingsbevoegdheid	 wat	 deur	 die	 huwelik,	 deur
handligting	 of	 deur	 venia	 aetatis	 verkry	 word	 meer
beperk	 is	 as	 die	 omvang	 van	 die	 bevoegdheid	 wat	 uit
meerderjarigheid	vloei	.	.	.
In	die	breë	sin	beduie	die	woord	“mondig”	in	Afrikaans
die	 genus	 en	 “meerderjarig”	 die	 species.	 Mans	 word
mondig	 deur	 meerderjarigheid,	 huwelik,	 handligting,
venia	aetatis	ens.	Die	erflaatster	het	 in	hierdie	geval	 ’n
bepaalde	 soort	 van	 mondigwording	 [8]	 as	 voorwaarde
van	 uitbetaling	 gestel;	 ek	 moet	 veronderstel	 dat	 sy	 dit
bewus	gedaan	het	en	bedoel	het	wat	sy	gesê	het.	Daarby
kom	nog	dat	die	voorwaarde	klaarblyklik	ingevoeg	is	ter
beskerming	 van	 die	 seun.	 Aan	 die	 voorwaarde	 moet
derhalwe	’n	ruime	werking	toegeken	word.	As	mens	nog
boonop	 in	 aanmerking	 neem	 dat	 die	 kapasiteit	 of
bevoegdheid	 wat	 uit	 huwelik,	 handligting	 of	 venia
aetatis	voortvloei	meer	beperk	is	as	die	wat	op	letterlike
meerderjarigheid	volg,	soos	ek	reeds	aangetoon	het,	dan
moet	 mens	 sê	 dat	 die	 voorwaarde,	 waaraan	 die

"******	DEMO	-	www.ebook-converter.com*******"



erflaatster	 in	 die	 onderhawige	 testament	 die	 uitbetaling
van	hierdie	legaat	onderhewig	gemaak	het,	nie	deur	die
huwelik	 van	 die	 legataris	 verwesenlik	 kan	 word	 nie
maar	 slegs	 deur	 sy	 oorlewing	 van	 die	 wettelike
leeftydsgrens	.	.	.
[9]	 Die	 tweede	 grond	 waarop	 ek	 die	 aansoek	 van	 die
hand	wys	is	die	volgende:
Indien	 die	 huwelik	 ’n	 minderjarige	 mondig	 maak	 dan
doen	 hy	 dit	 nie	 steeds	 en	 onbeperk	 nie	 maar	 slegs
indien,	 en	 onder	 sulke	 beperkings	 as,	 die	 hedendaagse
verteenwoordiger	 van	 die	 [10]	Weeskamer	 [dit	 wil	 sê,
die	Meester	van	die	Hoë	Hof]	dit	raadsaam	ag	.	.	.
[VAN	DEN	HEEVER	R	het	na	De	Groot	1.10.2;	Voet
4.4.5	en	Loenius	Decis	124	verwys	en	vervolg:]
Dit	is	dus	duidelik	dat	in	’n	geskikte	geval	dit	nie	nodig
was	 om	 ’n	 gehuude	 bestorwe	 kind	 te	 ontmondig	 nie,
maar	 dat	 die	 betrokke	 gesag	desondanks	 die	 beperking
op	 sy	 bevoegdheid,	 d.i.	 sy	 onmondigheid	 kon	 verleng.
Ek	weet	van	geen	wysiging	wat	hierin	aangebring	is	nie
.	 .	 .	 [D]ie	 redes	 waarom	 die	 Meester	 weier	 om	 uit	 te
betaal	 (d.w.s.	 die	 onmondigheid	 verleng)	 [is]	 van	 die
gewigtigste.	 Soos	 duidelik	 uit	 die	 voorgelegde	 stukke
blyk	 is	 die	 petisionaris	 onbevoeg	 om	 sy	 eie	 sake	 te
behartig	 en	kan	die	beheer	nie	 aan	 sy	vader	 toevertrou
word	nie.	Op	hierdie	grond	ook	–	veral	daar	petisionaris
se	 enigste	 bate	 ’n	 som	 geld	 in	 die	 voogdyfonds	 is	 –
beaam	ek	heeltemal	die	handelwyse	van	die	Meester	en
is	 nie	 gereed	 nie	 om	 sy	 beslissing	 te	 vernietig	 of	 te
wysig.
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[As	 derde	 grond	 waarop	 VAN	 DEN	 HEEVER	 R	 die
aansoek	 van	 die	 hand	 gewys	 het,	 het	 hy	 die
omstandighede	 van	 die	 huwelik	 ondersoek.	 Hy	 het	 tot
die	 gevolgtrekking	 gekom	 dat	 die	 vader	 die	 eintlike
petisionaris	 was	 en	 sy	 seun	 slegs	 ’n	 houtpop.	 Die
huwelik	was	niks	anders	nie	as	’n	set	van	die	vader	om
die	besittings	van	 sy	minderjarige	 seun	 in	die	hande	 te
kry.	Hy	vervolg:]
[13]	Waar	die	ouderlike	consensus	as	oorsaak	aangedui
word,	 verg	 die	 reël	 natuurlik	 ’n	 consensus	 wat	 nie
bedrieglik	 is	 nie,	 soos	 in	 hierdie	 geval,	 en	 beoog	 dit
werklike	 selfmondigheid	 sowel	 as	 die	 seun	 se
bekwaamheid	daartoe,	wat	hier	nie	die	geval	is	nie	.	.	.
[I]nwilliging	van	die	partye	 is	nog	steeds	 ’n	onmisbare
voorwaarde	 van	 ’n	 ware	 huwelik.	 Indien	 die	 vader	 sy
seun	beweeg	het	om	in	te	stem	met	die	verrigting	van	’n
onbeduidende	formaliteit	wat	na	twee	jaar	weer	verhelp
kon	 word	 twyfel	 ek	 daaraan	 of	 die	 seun	 werklik
ingewillig	het.
Maar	 dis	 nie	 eintlik	 op	 daardie	 grond	 wat	 ek	 my
beslissing	baseer	nie.
Indien	 die	 seun	 ’n	 per	 se	 beperkte	 mondigheid	 erlang
het,	 of	 indien	 die	 Meester	 geregtig	 was	 om	 die
onmondigheid	 van	 die	 petisionaris	 te	 verleng	 dan	 is
petisionaris	nog	nie	volmondig	nie	en	cadit	quaestio	[dit
wil	sê,	die	vraag	verval].	 Indien	hy	egter	mondig	 is	uit
hoofde	van	die	huwelik	dan	is	dit	hom	toerekenbaar	dat
hy	hom	vereenselwig	het	met	die	set	van	sy	vader.	Dan
het	 hy	 die	 instelling	 van	 die	 huwelik	 geminag	 deur	 ’n
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skynhuwelik	aan	te	gaan	om	sodoende	sy	erfnis	ontydig
in	 die	 hande	 te	 kry.	 Deur	 meinedige	 verklarings	 en
vereenselwiging	daarmee	het	hy	die	proses	van	die	Hof
misbruik	en	geminag.	Ek	is	nie	geneig	om	die	gesag	van
die	Hof	te	verleen	om	die	oënskynlike	regsgevolge	van
’n	 klugspel	 te	 verwesenlik	 nie,	 om	 sodoende	 die
werklike	 petisionaris	 in	 sy	 bedrieglike	 voornemens
behulpsaam	 te	 wees,	 sodat	 hy	 deur	 aanspraak	 op	 die
letter	van	die	wet	sy	gees	verkrag.	Ook	daarom	word	die
aansoek	van	die	hand	gewys	as	skandaleus.	Insover	die
Meester	 se	 beslissing,	 [14]	 om	 die	 onmondigheid	 van
petisionaris	 te	verleng,	die	goedkeuring	van	die	Hof	as
oppervoogd	vereis,	word	dit	hierby	verleen	.	.	.

Note
There	 is	no	English	 translation	for	 the	concept	of	mondigheid.
Majority	(meerderjarigheid)	refers	to	a	specific	age	(that	is,	18
years)	that	one	must	reach	and	is	one	way	of	becoming	mondig,
but	 there	 are	 also	 other	ways	 in	which	mondigheid	 can	 come
about,	 for	 example,	 by	marriage	 –	 as	 is	 illustrated	 in	 the	 case
under	discussion.	In	other	words,	all	majors	are	mondig	but	not
all	mondiges	are	majors.
In	 some	 instances	 a	 person	 must	 be	 18	 years	 of	 age	 before
acquiring	 the	 capacity	 to	 perform	 a	 particular	 function,	 for
example,	a	person	who	becomes	mondig	before	having	reached
the	age	of	18	years	cannot	be	appointed	as	a	guardian	(Van	der
Keessel	Theses	 Selectae	112,	 114;	Grotius	 1.7.6;	Voet	 26.1.5;
Van	 Leeuwen	 Censura	 Forensis	 1.1.16.13;	 Dhanabakium	 v
Subramanian	 1943	 AD	 160;	Nokoyo	 v	 AA	 Mutual	 Insurance
Association	Ltd	1976	(2)	SA	153	(E)).
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Aantekening
Meerderjarigheid	(majority)	verwys	na	’n	spesifieke	ouderdom
(naamlik	 18	 jaar)	 wat	 mens	 moet	 bereik	 en	 is	 een	 manier
waarop	mens	mondig	kan	word.	Daar	is	egter	ook	ander	wyses
waarop	 dit	 kan	 geskied,	 byvoorbeeld	 deur	 huweliksluiting	 –
soos	 in	 die	 onderhawige	 saak	 geïllustreer	 word.	 Alle
meerderjariges	 is	 met	 ander	 woorde	 mondig	 maar	 nie	 alle
mondiges	is	meerderjarig	nie.
In	sommige	gevalle	moet	’n	persoon	die	ouderdom	van	18	jaar
bereik	voordat	hy	of	sy	sekere	funksies	kan	vervul,	byvoorbeeld
’n	persoon	wat	voor	18	mondig	word,	kan	nie	as	voog	aangestel
word	nie	(Van	der	Keessel	Theses	Selectae	112,	114;	De	Groot
1.7.6;	Voet	26.1.5;	Van	Leeuwen	Censura	Forensis	1.1.16.13;
Dhanabakium	 v	 Subramanian	 1943	 AD	 160;	 Nokoyo	 v	 AA
Mutual	Insurance	Association	Ltd	1976	(2)	SA	153	(OK)).

[37]	SHANGE	V	MEC	FOR	EDUCATION,	KWAZULU-
NATAL

2012	(2)	SA	519	(KZD)

The	effect	of	the	lowering	of	the	age	of	majority	on	the
prescription	of	a	claim

In	 June	 2003,	 when	 the	 applicant	 was	 15	 years	 old,	 he	 was
allegedly	 assaulted	 by	 the	 deputy	 principal	 of	 the	 state	 school
he	was	attending.	The	incident	resulted	in	serious	injury	to	his
eye.	The	applicant	did	not	 immediately	 institute	action	 for	 the
assault	as	he	was	told	that	the	deputy	principal	had	committed	a
mistake.	 However,	 in	 January	 2006,	 as	 a	 result	 of	 questions
from	a	third	party,	he	came	to	realise	that	the	deputy	principal’s
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conduct	might	 have	 been	wrongful.	He	 consulted	 an	 attorney,
Ms	Smyth,	on	26	January	2006,	when	he	was	approximately	18
years	and	five	months	old.	It	was	decided	that	legal	proceedings
would	 be	 instituted	 for	 the	 alleged	 assault.	 Because	 the
proceedings	were	to	be	instituted	against	the	state,	notice	of	the
intention	to	institute	proceedings	first	had	to	be	given	in	terms
of	section	3(2)(a)	of	the	Institution	of	Legal	Proceedings	against
Certain	Organs	of	State	Act	40	of	2002.	On	2	February	2006,
Ms	Smyth	sent	the	notice	to	the	national	Minister	of	Education,
while	 it	 was	 supposed	 to	 be	 sent	 to	 the	 Member	 of	 the
Executive	 Committee	 for	 Education	 in	 KwaZulu-Natal.	 This
mistake	 occurred	 because	 Ms	 Smyth	 did	 not	 realise	 that	 the
Minister	and	the	Member	of	the	Executive	Committee	were	two
distinct	 organs	 of	 state.	 When	 the	 applicant	 subsequently
instituted	 action	 against	 the	 Member	 of	 the	 Executive
Committee,	his	claim	was	met	with	a	special	plea	that	it	should
be	dismissed	because	notice	had	not	been	given	to	the	Member
of	 the	 Executive	 Committee.	 Ms	 Smyth	 then	 sent	 a	 further
notice	 in	 terms	 of	 the	 Act	 to	 the	 Member	 of	 the	 Executive
Committee	 and	 simultaneously	 brought	 an	 application	 for
condonation	of	non-compliance	with	section	3(2)(a)	of	the	Act.
The	 Member	 of	 the	 Executive	 Committee	 opposed	 the
application	 inter	alia	 on	 the	 ground	 that	 the	 applicant’s	 claim
had	 prescribed.	 The	 court	 granted	 the	 application	 for
condonation.	Thus,	the	applicant	was	allowed	to	go	ahead	with
his	action	against	the	Member	of	the	Executive	Committee.

Die	uitwerking	van	die	verlaging	van	die
meerderjarigheidsouderdom	op	die	verjaring	van	’n	eis

In	 Junie	 2003,	 toe	 die	 applikant	 15	 jaar	 oud	 was,	 is	 hy	 na
bewering	aangerand	deur	die	visehoof	van	die	staatskool	wat	hy
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bygewoon	 het.	 Die	 insident	 het	 sy	 oog	 ernstig	 beseer.	 Die
applikant	 het	 nie	 dadelik	 aksie	 ingestel	 vir	 die	 aanranding	 nie
aangesien	hy	meegedeel	is	dat	die	visehoof	’n	fout	begaan	het.
Na	aanleiding	van	vrae	deur	’n	derde	het	die	applikant	egter	in
Januarie	 2006	 besef	 dat	 die	 visehoof	 se	 optrede	 moontlik
onregmatig	was.	Op	26	Januarie	2006,	toe	hy	ongeveer	18	jaar
en	 vyf	 maande	 oud	 was,	 het	 hy	 ’n	 prokureur,	 me	 Smyth,
geraadpleeg.	Die	 besluit	 is	 geneem	om	 regsverrigtinge	 vir	 die
beweerde	aanranding	 in	 te	 stel.	Aangesien	die	verrigtinge	 teen
die	staat	ingestel	sou	word,	moes	daar	ingevolge	artikel	3(2)(a)
van	 die	 Wet	 op	 die	 Instel	 van	 Regsgedinge	 teen	 Sekere
Staatsorgane	 40	 van	 2002	 eers	 kennis	 gegee	 word	 van
voorneme	 om	 verrigtinge	 in	 te	 stel.	 Me	 Smyth	 het	 die
kennisgewing	 op	 2	Februarie	 2006	 aan	 die	 nasionale	Minister
van	Opvoeding	gestuur,	terwyl	die	kennisgewing	eintlik	na	die
Lid	van	die	Uitvoerende	Komitee	vir	Opvoeding	 in	KwaZulu-
Natal	moes	 gaan.	Hierdie	 fout	 het	 ingesluip	 omdat	me	Smyth
nie	 besef	 het	 dat	 die	Minister	 en	 die	Lid	 van	 die	Uitvoerende
Komitee	twee	aparte	staatsorgane	is	nie.	Toe	die	applikant	later
aksie	 teen	 die	 Lid	 van	 die	 Uitvoerende	 Komitee	 instel,	 is	 ’n
spesiale	 pleit	 opgewerp	 dat	 die	 eis	 van	 die	 hand	 gewys	moet
word	 aangesien	 die	 nodige	 kennis	 nie	 aan	 die	 Lid	 van	 die
Uitvoerende	Komitee	gegee	is	nie.	Me	Smyth	het	toe	’n	verdere
kennisgewing	 ingevolge	 die	 wet	 aan	 die	 Lid	 van	 die
Uitvoerende	 Komitee	 gestuur	 en	 terselfdertyd	 ’n	 aansoek
gebring	vir	die	kondonasie	van	die	versuim	om	aan	artikel	3(2)
(a)	 van	 die	 wet	 te	 voldoen.	 Die	 Lid	 van	 die	 Uitvoerende
Komitee	 het	 die	 aansoek	 teengestaan	 onder	 andere	 op	 grond
daarvan	 dat	 die	 applikant	 se	 eis	 verjaar	 het.	 Die	 hof	 het	 die
aansoek	 om	 kondonasie	 toegestaan.	 Die	 applikant	 is	 dus
toegelaat	 om	 voort	 te	 gaan	met	 sy	 aksie	 teen	 die	 Lid	 van	 die
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(i)

(ii)

(iii)

“(1)
(a)

Uitvoerende	Komitee.

GOVINDASAMY	 AJ:	 [14]*	 The	 giving	 of	 notice	 in
terms	 of	 the	 [Institution	 of	 Legal	 Proceedings	 against
Certain	 Organs	 of	 State]	 Act	 [40	 of	 2002]	 is	 a
peremptory	 requirement.	 Condonation	 may	 be	 granted
for	 non-compliance	 with	 the	 notice	 period	 provided
there	 has	 been	 compliance	 with	 s	 3(4)(b)	 of	 the	 Act,
which	reads	as	follows:
“The	 court	 may	 grant	 an	 application	 referred	 to	 in
paragraph	(a)	if	it	is	satisfied	that	–

the	 debt	 has	 not	 been	 extinguished	 by
prescription;
good	 cause	 exists	 for	 the	 failure	 by	 the
creditor;	and
the	 organ	 of	 state	 was	 not	 unreasonably
prejudiced	by	the	failure.”

[15]	All	three	requirements	must	be	satisfied	in	order	for
the	court	to	grant	condonation.
[16]	 In	 order	 to	 exercise	 its	 discretion	 and	 grant	 an
application	 in	 terms	 of	 s	 3(4)(b)	 the	 court	 must	 be
satisfied	that	there	is	an	extant	cause	of	action.	.	.	.
[17]	 The	 provisions	 of	 the	 Act	 must,	 however,	 as	 a
starting	point,	be	read	in	conjunction	with	the	provisions
of	 the	 Prescription	 Act	 68	 of	 1969,	 specifically	 those
provisions	 that	 relate	 to	 minors.	 Section	 13	 of	 the
Prescription	Act	reads	as	follows:

If	—
the	 creditor	 is	 a	minor	 or	 is	 insane	 or	 is	 a
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(i)

person	under	curatorship	or	is	prevented	by
superior	 force	 including	 any	 law	 or	 any
order	of	court	from	interrupting	the	running
of	 prescription	 as	 contemplated	 in	 section
15(1);	.	.	.

the	 relevant	 period	 of	 prescription
would,	 but	 for	 the	 provisions	 of	 this
subsection,	be	completed	before	or	on,
or	 within	 one	 year	 after,	 the	 day	 on
which	 the	 relevant	 impediment
referred	 to	 in	 paragraph	 (a),	 (b),	 (c),
(d),	 (e),	 (f),	 (g)	 or	 (h)	 has	 ceased	 to
exist,	 the	 period	 of	 prescription	 shall
not	 be	 completed	 before	 a	 year	 has
elapsed	 after	 the	 day	 referred	 to	 in
paragraph	(i).”

[18]	 Thus	 ordinarily	 prescription	 would	 have	 been
delayed	 for	 a	 period	 of	 a	 year	 after	 the	 plaintiff	 had
become	 a	 major.	 The	 incident	 giving	 rise	 to	 the
applicant’s	 claim	 against	 the	 respondent	 occurred	 in
June	 2003	when	 the	 applicant	was	 15	 years	 old	 and	 a
minor.	More	importantly,	at	that	time,	the	applicant	was
told	 that	 the	 incident	 was	 a	 mistake.	 This	 is	 what	 he
understood	 it	 to	 be	 until	 early	 in	 January	 2006	 when,
following	 questions	 from	 a	 friend	 of	 his	mother	 about
the	eye	patch	he	was	wearing,	 it	was	 suggested	 to	him
that	 the	 deputy	 principal’s	 conduct	 was	 wrongful	 and
that	he	should	lay	a	complaint	with	the	Public	Protector,
which	he	did,	on	19	January	2006.	He	consulted	with	his
attorney,	Ms	 Smyth,	 on	 26	 January	 2006.	 He	 knew	 at

"******	DEMO	-	www.ebook-converter.com*******"



“(1)

(a)

(b)

whose	 hand	 the	 incident	was	 committed	 but	 only	 after
receiving	 advice	 in	 January	 2006	 did	 the	 applicant
appreciate	 that	 the	 deputy	 principal	 had	 acted
wrongfully.	This	is	not	in	dispute.
[19]	It	was	this	appreciation	in	January	2006	that	would
have	set	prescription	 in	motion	but	for	 the	fact	 that	 the
applicant	was	18	years	old	at	the	time.	He	was	therefore
a	minor	against	whom	prescription	did	not	run,	minority
being	a	statutory	impediment	to	prescription.
[20]	The	 applicant	who	was	 a	minor	 at	 the	 time	when
the	 envisaged	 claim	 arose,	 prior	 to	 the	 commencement
of	 the	Children’s	Act7	 and	 in	 terms	 of	 the	Prescription
Act,	 would	 have	 had	 a	 year	 after	 he	 turned	 21	 to
institute	the	envisaged	action,	ie	by	26	August	2009.
[21]	On	1	July	2007,	however,	with	the	commencement
of	s	17	of	the	Children’s	Act,	which	reduced	the	age	of
majority	 to	 18	 years,	 and	 in	 terms	 of	 the	 Prescription
Act,	 the	 plaintiff	 had	 one	 year	 from	 1	 July	 2007	 to
institute	his	envisaged	action,	ie	by	30	June	2008.
[22]	 It	 is	 necessary	 to	 refer	 to	 the	 applicable	 general
principles	referred	to	in	s	6	of	the	Children’s	Act,	which
read	as	follows:

The	 general	 principles	 set	 out	 in	 this	 section
guide	—
the	 implementation	 of	 all	 legislation
applicable	 to	 children,	 including	 this	 Act;
and
all	 proceedings,	 actions	 and	 decisions	 by
any	organ	of	state	in	any	matter	concerning
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(2)

(a)

(b)

(d)

(a)

a	child	or	children	in	general.
All	 proceedings,	 actions	 or	 decisions	 in	 a
matter	concerning	a	child	must—
respect,	 protect,	 promote	 and	 fulfil	 the
child’s	rights	set	out	in	the	Bill	of	Rights,	.	.
.	and	the	rights	and	principles	set	out	in	this
Act,	subject	to	any	lawful	limitation;
respect	the	child’s	inherent	dignity;	(c)	treat
the	child	fairly	and	equitably;
protect	the	child	from	unfair	discrimination
on	any	ground	.	.	.	.”

[23]	When	applying	the	Children’s	Act,8	 it	 is	clear	 that
the	rights	which	a	child	has	in	terms	thereof	supplement
the	rights	which	a	child	has	in	terms	of	the	Bill	of	Rights
and	 all	 organs	 of	 State	 at	 any	 level	 of	 government	 are
obliged	 to	 respect,	 protect	 and	 promote	 the	 rights	 of
children	contained	in	the	Children’s	Act.	In	terms	of	the
Constitution	of	the	Republic	of	South	Africa,	the	rights
of	children	are	of	paramount	importance.9	The	applicant
was	 a	 child	 at	 the	 time	 his	 cause	 of	 action	 arose	 and
accordingly	the	Constitution	applied	to	him.
[24]	In	my	view,	the	proper	approach	to	this	matter	is	to
consider	 the	 effect	 of	 the	 repealed	 law	 in	 terms	 of	 the
common-law	principles	of	interpretation	or	the	relevant
provisions	 of	 s	 12(2)	 of	 the	 Interpretation	 Act	 33	 of
1957,	which	reads	as	follows:
“Where	a	 law	 repeals	any	other	 law,	 then	unless	 the
contrary	intention	appears,	the	repeal	shall	not	—

.	.	.
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(b)

(c)

(d)
(e)

affect	 the	previous	operation	of	any	law	so
repealed	or	 anything	duly	done	or	 suffered
under	the	law	so	repealed;	or
affect	 any	 right,	 privilege,	 obligation	 or
liability	acquired,	accrued	or	incurred	under
any	law	so	repealed;	or
.	.	.
affect	any	investigation,	legal	proceeding	or
remedy	 in	 respect	 of	 any	 such	 right,
privilege,	 obligation,	 liability,	 forfeiture	 or
punishment	as	in	this	subsection	mentioned,

and	 any	 such	 investigation,	 legal	 proceeding	 or
remedy	may	be	instituted,	continued	or	enforced,	and
any	 such	 penalty,	 forfeiture	 or	 punishment	 may	 be
imposed,	as	if	the	repealing	law	had	not	been	passed.”

[25]	 In	 Standard	 General	 Insurance	 Co	 Ltd	 v	 Verdun
Estates	 (Pty)	 Ltd	 and	 Another,10	 GOLDSTONE	 AJA
quoted	 with	 approval	 the	 dictum	 of	 FRIEDMAN	 J	 in
Terblanche	 v	 South	 African	 Eagle	 Insurance	 Co	 Ltd
1983	 (2)	 SA	 501	 (N)	 at	 504F–H	 when	 he	 had	 to
consider	the	1987	amendments	to	the	Prescription	Act	to
s	24(1)	of	the	Compulsory	Motor	Vehicle	Insurance	Act
56	of	1972,	as	follows:
	 	 	 	 “It	 is	 a	 rule	 of	 statutory	 interpretation	 that	 the
Legislature	 is	 presumed	 to	 be	 acquainted	 with	 the
state	 of	 the	 law	 .	 .	 .	 (w)hen	 it	 passed	 the	 amending
Act.	.	.	.”

[26]	On	1	July	2007	the	Children’s	Act	38	of	2005	came
into	operation	and	changed	the	age	of	majority	from	21
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to	 18	 years.	 The	 applicant	 was	 then	 19	 years	 and	 10
months	 old	 and	 therefore	 already	 a	 major	 in	 terms	 of
that	statute.	On	that	day	the	statutory	impediment	ceased
to	exist.	It	followed,	therefore,	that	if	taken	literally	the
effect	of	this	change	in	the	age	of	majority	would	be	to
impinge	 upon	 the	 applicant’s	 accrued	 rights.That	 is
because	the	effect	of	the	reduction	of	the	age	of	majority
read	with	s	13	of	 the	Prescription	Act	was	 that	he	now
had	 to	 institute	 his	 claim	 within	 one	 year	 of	 his
achieving	majority,	ie	18	years,	or,	at	very	best	for	him,
within	one	year	of	the	commencement	of	the	Children’s
Act.
[27]	 Although	 the	 effect	 of	 the	 amending	 Act	 is	 not
procedural	 in	 nature,	 it	 impacts	 negatively	 upon	 the
applicant’s	 substantive	 right	 to	a	claim	for	damages	by
impairing	 and	 limiting	 its	 enforcement.	 The
interpretation	given	to	s	17	of	the	Children’s	Act,	that	is,
to	 allow	 the	 impediment	 and	 the	 right	 to	 applicant’s
claim	to	be	exercised	sooner	than	age	21,	has	the	effect
of	abolishing	his	right,	which	is	protected	in	terms	of	s	6
read	 with	 s	 28(2)	 of	 the	 Constitution.	 In	 this	 regard	 I
refer	 to	 the	 explanation	of	MARAIS	 JA	 in	Minister	 of
Public	Works	v	Haffejee	NO	11	as	follows:
					“Thus,	even	if	s	12(2)	of	the	Interpretation	Act	is
applicable	 to	a	case	where	 some	provisions	of	a	 law
(as	 opposed	 to	 the	 entire	 law)	 are	 repealed	 (as	 was
held	 to	 be	 the	 case	 in	 Bell	 v	 Voorsitter	 van	 die
Rasklassifikasieraad	en	Andere	1968	(2)	SA	678	(A)
at	 683H–684A),	 I	 am	 unable	 to	 accept	 that	 the
amending	 Act	 affected	 any	 right	 or	 privilege	 of	 the
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respondent’s	within	the	meaning	of	those	expressions
in	 s	 12(2)(c).	 Counsel	 for	 respondent	 conceded,
correctly	 so	 it	 seems	 to	 me,	 that	 once	 s	 12(2)(c)	 is
found	 to	 be	 inapplicable,	 no	 succour	 for	 the
respondent	can	be	found	in	s	12(2)(e).	That	is	because
the	 latter	 provision	 can	 operate	 only	 when	 a	 right,
privilege,	obligation	or	liability	within	the	meaning	of
the	former	provision	has	been	found	to	exist.”

[28]	The	legislature	must	have	been	aware	that	when	the
age	of	majority	changed	from	21	years	to	18	years	under
the	 Children’s	 Act	 it	 did	 not	 intend	 to	 affect	 the
applicant’s	 right	 to	 a	 claim	 for	 damages	 against	 the
respondent	under	the	Age	of	Majority	Act	57	of	1972.	I
am	of	 the	view	 that	once	 that	date	 is	established,	 ie	29
August	 2009,	 it	 remains	 immutable	 and	 any	 change	 in
applicant’s	status,	read	with	the	Prescription	Act,	would
not	 affect	 that	 date.	 This	 construction	 does	 not	 offend
against	the	plain	wording	of	ss	6	and	8	of	the	Children’s
Act	 read	 with	 s	 28(2)	 of	 the	 Constitution.	 Any	 other
interpretation	 in	 terms	whereof	 the	 applicant	would	 be
deprived	 of	 his	 acquired	 right	 or	 accrued	 right	 would
lead	 to	 an	 absurdity.	 Moreover	 it	 may	 be	 said	 to	 be
irrational	 and	 discriminatory	 of	 the	 applicant.	 As
between	 the	 general	 run	 of	 plaintiffs	 and	 applicant,
whose	 case	 s	 17	 of	 the	Children’s	Act	 affected,	 to	 his
disadvantage,	 there	 is	 inequality,12	 which	 was	 not
intended	by	the	legislature.
[29]	It	is	surely	not	in	the	interests	of	justice	or	fairness
and	equity	that	applicant’s	right	may	be	taken	away	by
the	stroke	of	a	pen.	Imagine	waking	up	on	1	July	2007
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to	 find	 that	 not	 only	 your	 status	 has	 changed,	 but	 also
certain	 rights	 which	 you	 were	 entitled	 to	 or	 which
accrued	 to	 you	 no	 longer	 exist.	 The	 barring	 of
applicant’s	 common-law	 claim	 because	 overnight	 he
became	 a	 major	 is	 untenable.	 This	 unjustifiable
consequence	 could	 not	 have	 been	 intended	 by	 the
legislature,	 as	 it	 imposes	 unreasonable	 hardship.	 This
interpretation	cannot	be	sustained.13

[30]	The	 interpretation	 advanced	by	 the	 applicant	 [that
the	claim	had	not	prescribed]	and	assistance	therein	may
be	found	in	s	39(2)	of	the	Constitution	finds	favour	with
me	 because	 to	 construct	 it	 in	 any	 other	way	would	 be
unduly	 strained	 and	 would	 infringe	 upon	 the	 right	 of
access	to	courts14	protected	by	s	34	of	the	Constitution.
[31]	Nothing	in	the	Children’s	Act	indicates	that	it	will
operate	retrospectively.	In	this	context	I	refer	to	Minister
of	 Public	Works	 v	 Haffejee	 NO,15	 where	MARAIS	 JA
after	reviewing	the	authorities	had	the	following	to	say:
	 	 “In	 other	 words,	 it	 does	 not	 follow	 that	 once	 an
amending	 statute	 is	 characterised	 as	 regulating
procedure	 it	 will	 always	 be	 interpreted	 as	 having
retrospective	 effect.	 It	 will	 depend	 upon	 its	 impact
upon	 existing	 substantive	 rights	 and	 obligations.	 If
those	 substantive	 rights	 and	 obligations	 remain
unimpaired	 and	 capable	 of	 enforcement	 by	 the
invocation	of	the	newly	prescribed	procedure,	there	is
no	reason	to	conclude	that	the	new	procedure	was	not
intended	to	apply.	Aliter	[that	is,	it	is	different]	if	they
are	not.”
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In	 my	 view,	 therefore,	 the	 amending	 statute	 will	 not
always	 be	 interpreted	 as	 having	 retrospective	 effect.	 It
will	 depend	 on	 the	 impact	 of	 applicant’s	 substantive
rights.	 Accordingly,	 the	 Children’s	 Act	 must	 be
interpreted	 in	 a	 manner	 which	 promotes	 the	 spirit,
purport	and	objects	of	the	Bill	of	Rights	as	contained	in
the	 Constitution.16	 At	 the	 time	 when	 the	 applicant’s
cause	of	action	arose	he	had	accrued	rights	which	were
protected	by	statute17	until	he	had	attained	the	age	of	22,
within	which	time	he	might	bring	his	claim	for	damages.
[32]	 As	 indicated,	 s	 28(2)	 of	 the	 Constitution	 protects
the	rights	of	children.	The	Children’s	Act	must	therefore
be	 read	 in	 such	 a	manner	 as	 to	 not	 interfere	 with	 any
accrued	 rights	 of	 a	 child.	 Accordingly,	 on	 a	 proper
interpretation	of	s	17	of	the	Children’s	Act	read	with	the
relevant	 provisions	 of	 the	 Prescription	 Act,	 a	 child
whose	cause	of	action	arose	before	 the	commencement
of	s	17	of	the	Children’s	Act	is	still	entitled	to	the	same
period	of	time	in	which	to	institute	his	or	her	claim	for
damages	 as	 he	 or	 she	would	 have	 had,	 had	 the	 age	 of
majority	not	been	changed.
[33]	 Obviously,	 the	 same	 does	 not	 apply	 to	 children
whose	cause	of	action	arose	after	the	commencement	of
s	17.	It	must	be	stressed	however,	that	s	17	could	never
have	 been	 intended	 to	 take	 rights	 away	 from	 a	 child.
Any	 other	 construction	 offends	 against	 the	 plain
wording	of	s	12(2)(b)	and	(c)	of	 the	Interpretation	Act.
In	 the	 circumstances,	 the	 applicant’s	 claim	 has	 not
prescribed.
[34]	I	now	turn	to	the	other	two	criteria	referred	to	in	s
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[3](4)(b)	 of	 the	Act.	 Firstly,	 does	 good	 cause	 exist	 for
the	 failure	 of	 the	 applicant	 to	 give	 notice	 to	 the
respondent,	 notifying	 it	 of	 his	 intention	 to	 sue	 for	 his
damages.	 It	 emerges	 from	 the	 undisputed	 facts	 that
applicant	 became	 aware	 of	 his	 claim	 on	 18	 January
2006,	 when	 he	 was	 approximately	 18	 years	 and	 5
months	old.	In	this	regard	applicant’s	claim	would	in	the
ordinary	course	have	prescribed	on	19	January	2009,	ie
three	years	after	he	had	become	aware	of	his	claim.	As
summons	 was	 served	 on	 respondent	 on	 3	 December
2008,	prescription	was	thereby	interrupted.18

[35]	For	similar	reasons	to	those	set	out	hereinabove,	the
applicant	did	not	 initially	give	 the	 respondent	notice	 in
terms	 of	 the	 Act.	 He	 did	 not	 appreciate	 that	 the
respondent	was	responsible	 for	his	 injury	and	 therefore
that	he	had	a	claim	against	it.	However,	as	a	result	of	an
oversight	 on	 applicant’s	 attorney’s	 part,	 notice	 on	 the
applicant’s	 behalf	 was	 sent	 to	 the	 national	Minister	 of
Education	 and	 not	 to	 the	 respondent.	 .	 .	 .	 Clearly	 the
oversight	on	her	part	arose	 from	a	 failure	 to	appreciate
the	 fact	 that	 the	 Minister	 of	 Education	 and	 the
respondent	 are	 two	 distinct	 organs	 of	 State.	 Mr
Bedderson	 submitted	 that	 the	 applicant’s	 attorney’s
failure	cannot	be	attributed	to	the	applicant.	I	agree	that
any	failure	on	the	part	of	applicant’s	attorney	should	not
be	held	against	the	applicant.
[36]	 Secondly,	 was	 the	 respondent	 not	 unreasonably
prejudiced	 by	 applicant’s	 failure	 to	 give	 notice
timeously?	 Any	 prejudice	 which	 the	 respondent	 may
have	suffered	as	a	result	of	failure	 to	give	notice	could
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not	 be	 regarded	 as	 unreasonable	 or	 insurmountable	 in
the	circumstances.	Furthermore,	 the	 teacher	 in	question
remains	at	the	applicant’s	former	school	and	is	therefore
easily	contactable.
[37]	 The	 applicant	 has,	 at	 the	 very	 least,	 reasonable
prospects	 of	 success	 in	 the	 main	 action.	 Despite	 the
respondent’s	 bare	 denial	 of	 the	 incident	 in	 question,
there	are	at	 least	 two	witnesses	who	will	 testify	for	 the
applicant	 that	 they	 witnessed	 the	 deputy	 principal	 in
question	 inflict	 the	 injury.	 In	 addition	 there	 is	 a	 third
witness	who	may	also	be	able	to	testify.	There	is	without
doubt	 a	 prima	 facie	 case	 against	 the	 respondent.	 The
applicant	 has	 a	 fundamental	 right	 to	 have	his	 evidence
and	that	of	his	witnesses	evaluated	in	a	fair	trial	against
any	admissible	opposing	testimony	that	the	respondent’s
witnesses	may	give	at	the	hearing.
[38]	Furthermore,	this	case	is	of	vital	importance	to	the
applicant.	 The	 particulars	 of	 claim	 explain	 how	 the
injury	 to	 his	 eye	 has	 set	 him	 back	 in	 life.	 The
psychologist’s	report	annexed	to	the	particulars	of	claim
supports	 this	view.	The	outcome	of	 this	case	will	have
an	 enormous	 impact	 on	 the	 future	 of	 the	 applicant’s
quality	of	life.	.	.	.
[40]	 Under	 the	 circumstances	 I	 am	 of	 the	 view	 that	 a
proper	 case	 for	 condonation	 has	 been	 made	 out.	 The
applicant	 is	 entitled	 to	 the	 benefits	 of	 a	 constitutional
dispensation	that	promotes	rather	than	inhibits	access	to
courts	of	law.
[41]	 In	 the	 result	 the	 application	 for	 condonation	 is
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granted	with	costs.

Note
Until	 section	 17	 of	 the	 Children’s	 Act	 38	 of	 2005	 came	 into
operation,	the	Age	of	Majority	Act	57	of	1972	set	the	statutory
age	 of	majority	 at	 21	 years	 of	 age.	As	 appears	 from	 the	 case
under	discussion,	the	implications	of	the	reduction	in	the	age	of
majority	 are	 far-reaching	 and	 potentially	 very	 negative	 for
persons	 who	 suddenly	 attained	 majority	 at	 an	 earlier	 date.	 In
Shange	 v	 MEC	 for	 Education,	 KwaZulu-Natal	 the	 court
correctly	held	that	the	coming	into	operation	of	section	17	does
not	 operate	with	 retroactive	 effect	 and	 does	 not	 abolish	 rights
that	vested	in	or	accrued	to	a	person	who	was	below	the	age	of
21	years	before	1	July	2007.	See	further	Boezaart	2008	De	Jure
245.

Aantekening
Totdat	artikel	17	van	die	Children’s	Act	38	van	2005	in	werking
getree	het,	het	die	Wet	op	die	Meerderjarigheidsouderdom	die
statutêre	meerderjarigheidsouderdom	op	21	jaar	neergelê.	Soos
uit	 die	 saak	 onder	 bespreking	 blyk,	 is	 die	 implikasies	 van	 die
verlaging	 van	 die	 meerderjarigheidsouderdom	 verreikend	 en
potensieel	 baie	 negatief	 vir	 die	 persone	 wat	 skielik	 vroeër
meerderjarigheid	 bereik	 het.	 In	Shange	 v	MEC	 for	Education,
KwaZulu-Natal	het	die	hof	tereg	beslis	dat	die	inwerkingtreding
van	artikel	17	nie	terugwerkend	is	nie	en	dat	dit	nie	regte	afskaf
wat	reeds	voor	die	inwerkingtreding	van	die	wet	gevestig	het	of
toegeval	 het	 aan	 ’n	 persoon	 wat	 voor	 1	 Julie	 2007	 onder	 die
ouderdom	van	21	was	nie.	Sien	verder	Boezaart	2008	De	Jure
245.
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The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.	Some	footnotes	have	been	omitted	from	the	extract.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.	Sommige	voetnotas	is	weggelaat	uit	die	uittreksel.
Section	17	of	the	Children’s	Act	38	of	2005.
Section	8(1)	read	with	s	8(2)	of	the	Children’s	Act.
Section	28(2)	of	the	Constitution	of	the	Republic	of	South	Africa	Act,	1996.
1990	(2)	SA	693	(A)	at	697D-E.
1996	(3)	SA	745	(A),	[1996]	4	All	SA	355	(A)	at	755I/J-756A/B.
Mohlomi	v	Minister	of	Defence	1997	(1)	SA	124	(CC),	1996	(12)	BCLR	1559
(CC)	para	21	at	134B-C.
Mankayi	v	AngloGold	Ashanti	Ltd	2011	(3)	SA	237	(CC),	2011	(5)	BCLR	453
(CC)	para	69	at	258B-D	(SA)	and	471H	(BCLR).
Mankayi	supra	para	62	at	256E	(SA)	and	470B	(BCLR).
Minister	of	Public	Works	supra	at	753B-C.
Section	39(2)	of	the	Constitution.
Section	1	of	the	Age	of	Majority	Act	57	of	1972;	s	13	of	the	Prescription	Act
68	of	1969.
Section	15	of	the	Prescription	Act.

[38]	EX	PARTE	VAN	DEN	HEVER

1969	(3)	SA	96	(OK)

Release	from	tutelage
The	applicant	applied	for	an	order	releasing	his	minor	brother,
Ignatius	Michael	 van	 den	 Hever,	 from	 tutelage	 and	 affording
him	 full	 capacity	 to	 act	 (“volle	 handelingsbevoegdheid”).
Ignatius	would	have	 reached	 the	age	of	majority	on	10	March
1970.	The	brothers’	parents	were	deceased.	The	applicant	was	a
farmer	and	the	testamentary	executor	of	his	deceased	mother’s
estate.	 In	 terms	 of	 the	 will	 of	 the	 brothers’	 parents,	 Ignatius
inherited	an	undivided	share	in	certain	immovable	property	and
other	 assets.	 Ignatius	 assisted	 the	 applicant	 in	 his	 farming
operations	 from	 the	 beginning	 of	 1968	 until	 1	 March	 1968
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when	 he	 took	 up	 independent	 farming	 operations	 on	 the
immovable	 property	 to	which	 he	was	 entitled	 by	 virtue	 of	 his
parents’	will.	The	applicant	sold	stock	to	the	value	of	R26	000
to	Ignatius	on	credit.	The	only	debts	Ignatius	had	were	the	R26
000	 he	 owed	 the	 applicant	 and	R7	 000	 he	 borrowed	 from	 the
bank	 as	 operating	 capital.	 In	 his	 affidavit	 the	 applicant	 stated
that	 Ignatius	 was	 a	 conscientious	 farmer,	 that	 he	 had	 proved
himself	 to	 be	 a	 hardworking	 and	 responsible	 young	man	 and
that	 he	 was	 capable	 of	 conducting	 independent	 farming
operations.	 The	 applicant	 also	 alleged	 that	 his	 brother	 would
suffer	loss	if	the	cash	to	which	he	was	entitled	had	to	be	kept	in
the	Guardian’s	Fund	because	 the	Fund	paid	a	very	 low	rate	of
interest.	He	further	stated	that	Ignatius’s	limited	capacity	to	act
restrained	 him	 in	 his	 farming	 activities.	 Ignatius	 associated
himself	 with	 everything	 the	 applicant	 stated	 and	 also	 alleged
that	 his	minority	 restrained	 him	 in	 his	 farming	 activities.	 The
affidavits	 of	 farmers	 from	 adjacent	 farms	 corroborated	 the
allegations	 regarding	 Ignatius’s	 responsibility	 and	 farming
abilities.	 Ignatius’s	 maternal	 grandfather,	 who	 was	 his
testamentary	guardian,	submitted	an	affidavit	in	which	he	stated
that	 it	 was	 impractical	 and	 very	 difficult	 for	 him	 to	 fulfil	 his
duties	as	testamentary	guardian	as	he	was	83	years	old	and	lived
approximately	200	miles	from	Ignatius’s	farm.	He	further	stated
that	 he	was	 satisfied	 that	 Ignatius	was	 sufficiently	 responsible
and	 independent	 to	 be	 able	 to	 conduct	 his	 own	 farming
operations.	The	application	was	granted.
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Ontslag	uit	voogdy
Die	 applikant	 het	 aansoek	 gedoen	 om	 ’n	 bevel	 dat	 sy
minderjarige	broer,	Ignatius	Michael	van	den	Hever,	uit	voogdy
ontslaan	 word	 en	 volle	 handelingsbevoegdheid	 aan	 hom
toegeken	 word.	 Ignatius	 sou	 op	 10	 Maart	 1970	 meerderjarig
geword	 het.	 Die	 broers	 se	 ouers	 was	 albei	 oorlede.	 Die
applikant	 was	 ’n	 boer	 en	 die	 testamentêre	 eksekuteur	 van	 sy
oorlede	 moeder	 se	 boedel.	 Ingevolge	 die	 testament	 van	 die
broers	 se	 ouers,	 het	 Ignatius	 ’n	 onverdeelde	 aandeel	 in	 sekere
onroerende	eiendom	sowel	as	ander	bates	geërf.	Ignatius	het	die
applikant	 vanaf	 die	 begin	 van	 1968	 tot	 1	 Maart	 1968	 in	 sy
boerderybedrywighede	 bygestaan	 en	 daarna	 selfstandig	 gaan
boer	op	die	onroerende	eiendom	wat	hom	ingevolge	sy	ouers	se
testament	 toegekom	het.	Die	 applikant	 het	 vee	 ter	waarde	van
R26	000	op	krediet	aan	Ignatius	verkoop.	Die	enigste	skuld	wat
Ignatius	gehad	het,	was	die	R26	000	wat	hy	aan	die	applikant
geskuld	 het	 en	R7	000	wat	 hy	 as	 bedryfskapitaal	 by	 die	 bank
geleen	het.	In	sy	beëdigde	verklaring	het	die	applikant	verklaar
dat	Ignatius	’n	baie	knap	boer	was,	dat	hy	hom	bewys	het	as	’n
hardwerkende	en	verantwoordelike	jong	man	en	dat	hy	in	staat
was	om	selfstandig	te	boer.	Die	applikant	het	ook	beweer	dat	sy
broer	 ’n	 verlies	 sou	 ly	 indien	 die	 kontant	waarop	 hy	 geregtig
was	in	die	Voogdyfonds	gehou	moes	word	aangesien	die	Fonds
’n	baie	lae	rentekoers	betaal	en	verder	dat	Ignatius	se	beperkte
handelingsbevoegdheid	sy	boerderybedrywighede	aan	bande	lê.
Ignatius	 het	 hom	 vereenselwig	 met	 alles	 wat	 die	 applikant
verklaar	het	en	het	ook	beweer	dat	sy	minderjarigheid	hom	in	sy
boerderybedrywighede	aan	bande	 lê.	Die	beëdigde	verklarings
van	 boere	 in	 die	 onmiddellike	 omgewing	 het	 die	 bewerings
rakende	Ignatius	se	verantwoordelikheid	en	vermoë	om	te	boer
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bevestig.	 Ignatius	 se	 grootvader	 aan	 moederskant,	 wat	 as	 sy
testamentêre	 voog	 aangestel	 is,	 het	 ’n	 beëdigde	 verklaring
ingedien	waarin	hy	gesê	het	dat	dit	vir	hom	onprakties	en	baie
moeilik	 was	 om	 sy	 pligte	 as	 testamentêre	 voog	 na	 te	 kom
aangesien	hy	83	jaar	oud	was	en	omtrent	200	myl	van	Ignatius
se	plaas	af	gewoon	het.	Hy	het	verder	verklaar	dat	hy	 tevrede
was	dat	Ignatius	verantwoordelik	en	selfstandig	genoeg	was	om
sy	 eie	 boerderybedrywighede	 te	 kon	 bedryf.	 Die	 aansoek	 is
toegestaan.

KANNEMEYER	 R:	 [97]	 Die	 vraag	 is	 of	 die	 Hof	 die
bevoegdheid	het	om	’n	minderjarige	van	voogdyskap	te
ontslaan.	 En	 dit	 lei	 tot	 die	 verdere	 vraag:	 wat	 presies
beteken	’n	bevel	van	so	’n	aard,	wat	is	die	verskil	tussen
dit	 en	 venia	 aetatis?	 Dat	 die	 Hooggeregshof	 [nou	 die
Hoë	Hof]	geen	bevoegdheid	het	om	venia	aetatis	aan	’n
minderjarige	 te	 verleen	 nie,	 ly	 geen	 twyfel	 nie:	 In	 re
Cachet,	 15	 SC	 5;	 Ex	 parte	 Moolman,	 1903	 TS	 159.
Maar	daar	is,	 in	die	Kaap	Provinsie,	’n	reeks	gewysdes
waarin	 die	 Hof	 aan	 minderjariges	 “ontslag	 uit
voogdyskap”	verleen	het.	In	In	re	Cachet,	supra,	het	die
Hof	geweier	om	venia	aetatis	te	verleen,	maar	gesê:
[98]	 “But	 it	 does	 seem	 to	 be	 for	 the	 interest	 of	 this
minor	that	he	should	be	declared	of	such	an	approved
state	 as	 to	 be	 entitled	 to	 have	 paid	 to	 him	 the
inheritance	 coming	 to	 him	 under	 his	 mother’s	 will.
The	Court	will	only	be	consulting	the	minor’s	interest
in	granting	that	part	of	the	prayer	of	the	petition;	and
an	 order	 will	 also	 be	 granted	 discharging	 the	minor
from	tutelage.”
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In	 Ex	 parte	 Louw,	 1920	 KPA	 7,	 lui	 die	 samevatting
“decree	of	venia	aetatis	granted	in	favour	of	a	minor	of
the	 age	 of	 20	 years	 to	 enable	 him	 to	 carry	 on	 farming
operations”.	Die	aansoek	was	wel	vir	venia	aetatis	maar
die	bevel	van	die	Hof	het	die	betaling	van	geld	uit	die
Voogdyfonds	 gemagtig	 en	 verklaar	 “that	 the	 petitioner
be	released	from	tutelage”.
In	Ex	parte	Estate	van	Schalkwyk,	1927	KPA	268,	was
die	 aansoek	 vir	 ontslag	 uit	 voogdyskap.	Die	Weesheer
het	verslag	gedoen	“that	it	would	be	to	the	advantage	of
the	heirs	that	the	assets	in	the	estate	be	not	realised,	that
the	minor	should	accept	the	bequest	made	by	his	father
and	 that	 the	minor	 should	 be	 discharged	 from	 tutelage
and	authorised	to	pass	the	mortgage	bond	as	proposed”
en	die	Hof	het	’n	bevel	ooreenkomstig	die	Weesheer	se
verslag	uitgereik.	Ex	parte	Smit,	1929	(1)	PH	F40,	was
ook	 ’n	 aansoek	 om	 venia	 aetatis	maar	 die	 Hof	 het	 ’n
bevel	 gegee	 “that	 the	 applicant	 be	 released	 from
tutelage”.
In	Ex	parte	Curling,	1952	(1)	PH	M13,	is	’n	soortgelyke
bevel	 toegestaan.	 In	Ex	parte	Velkes,	 1963	 (3)	SA	584
(K),	 is	 die	 Hof	 se	 bevoegdheid	 om	 so	 ’n	 bevel	 toe	 te
staan	 vir	 die	 eerste	 keer	 deur	 ’n	Hof	 in	 twyfel	 getrek,
maar	 al	 in	 1937,	 in	 die	 Tydskrif	 vir	 Heedendaagse
Romeins-Hollandse	Reg	op	bl	194	het	professor	Coertze
gesê:
“As	 die	Kaapse	Hof	 dus	 besluit	 dat	 hy	 geen	 reg	 het
om	venia	aetatis	te	verleen	nie,	dan	het	dit	ook	geen
reg	 om	 die	 meerderjarigheid	 te	 vervroeg	 nie	 ’to
discharge	the	minor	from	tutelage’,	want	venia	aetatis
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is	 juis	 ’n	 offisiële	 meerderjarigheidsvervroeging
waaraan	daardie	Hof	meedoen.	Waar	die	Kaapse	Hof
dus	 aan	 hierdie	 bevoegdheid	 kom	 moet	 nog	 ontdek
word.”

De	Wet	en	Yeats,	Kontraktereg	en	Handelsreg,	3de	uitg,
bl	 57,	 meld	 dat	 “alhoewel	 die	 Kaapse	 Hof	 nêrens
verklaar	 wat	 hierdie	 ontslag	 uit	 voogdyskap	 presies
beteken	 nie,	 kan	 dit	 nouliks	 iets	 anders	 beteken	 as	 dat
die	minderjarige	 nou	dieselfde	 status	 verkry	 as	 iemand
aan	wie	venia	aetatis	verleen	is”.
Lee,	Introduction	to	Roman	Dutch	Law,	5de	uitg,	bl	44,
is	van	mening	dat	ontslag	uit	voogdyskap	“is	not	venia
aetatis,	though	it	seems	to	come	very	near	to	it”	maar	hy
verduidelik	nie	wat	die	verskil	wel	is	nie.	As	daar	geen
verskil	is	tussen	venia	aetatis	en	ontslag	uit	voogdyskap
nie	dan	kan	die	Hof	nie	sy	gebrek	aan	bevoegdheid	om
venia	aetatis	 te	 verleen	 ontduik	 nie,	 deur	 om	dieselfde
status	onder	’n	ander	naam	te	verleen	nie.
Die	uitspraak	in	Cachet	se	saak,	supra,	is	baie	kort	maar
ek	is	oortuig	dat	DE	VILLIERS,	HR,	en	BUCHANAN
en	MAASDORP,	RR,	 sou	 nooit	 “an	 order	 discharging
the	 minor	 from	 tutelage”	 verleen	 het	 nie	 onmiddellik
nadat	 hulle	 geweier	 het	 om	 venia	 aetatis	 te	 verleen,
tensy	 hulle	 tevrede	 was	 dat	 daar	 wel	 ’n	 verskil	 tussen
die	twee	is.
Myns	 insiens	 is	 daar	 ’n	 verskil.	 Venia	 aetatis	 is	 ’n
vervroeging	 van	 mondigheid	 wat	 die	 reg	 om	 vaste
eiendom	te	vervreem	of	te	verband	kan	insluit	terwyl	die
ontslag	uit	voogdyskap	nie	meer	as	emansipasie	 is	nie,
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en	 emansipasie	 gee	 nooit	 ’n	 minderjarige	 die	 reg	 om
vaste	eiendom	te	vervreem	of	te	verband	nie.	Hy	bly	’n
minderjarige.	Daar	is	onsekerheid	of	’n	minderjarige	aan
wie	 venia	 aetatis	 verleen	 is,	 gemagtig	 is	 om	 sonder
toestemming	 van	 sy	 ouers	 te	 trou,	maar	 dit	 is	 duidelik
dat	’n	geëmansipeerde	minderjarige	toestemming	van	sy
ouers	 [99]	 of	 die	 Hof	 moet	 hê.	 Venia	 aetatis	 is	 ’n
vergunning	van	owerheidsweë,	emansipasie	is	’n	gevolg
van	 óf	 uitdruklike	 óf	 stilswyende	 toestemming	 van	 ’n
minderjarige	se	ouers.	Ek	kan	geen	aanduiding	vind	dat
venia	aetatis	herroepbaar	is	nie,	maar	emansipasie	is	aan
ouerlike	toestemming	onderworpe	en	die	toestemming	is
herroepbaar:	Ex	parte	Keeve,	(1928)	12	PH	M51;	Spiro,
Law	of	Parent	and	Child,	2de	uitg,	bl	162;	Lee,	op	cit,	bl
39.	Ons	praat	van	stilswyende	handligting	maar	dit	kan
uitdruklik	wees.	Die	gebruik	van	die	woord	 stilswyend
is	waarskynlik	om	die	verskil	 te	beklemtoon	 tussen	die
hedendaagse	 handligting	 wat	 informeel	 plaasvind	 deur
óf	 die	 uitdruklike	 óf	 die	 stilswyende	 ouerlike
toestemming	op	die	 een	kant	 en	die	 outydse	prosedure
waaronder	die	vader	van	die	minderjarige	’n	verklaring
van	 emansipasie	 voor	 die	 Hof	 gemaak	 het.	 Daaronder
was	dit	nie	die	Hof	wat	handligting	verleen	het	nie;	dit
was	nog	die	vader	maar	hy	het	dit	coram	legi	 loco	 [dit
wil	 sê,	 voor	 die	 hof]	 gedoen	 vir	 doeleindes	 van
bekendmaking.	 Sien	 44	SALJ,	 bl	 316.	Gevolglik,	waar
’n	minderjarige	geen	ouers	of	voog	het	nie	kan	die	Hof,
na	my	mening,	 in	 sy	hoedanigheid	as	oppervoog,	 in	 ’n
toepaslike	 geval,	 ’n	 minderjarige	 emansipeer	 of
ontvoog.	Dit,	na	my	beskeie	mening,	 is	wat	die	Hof	 in
Cachet	 se	 saak	 gedoen	 het,	 en	 wat	 ek	 in	 die
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onderhawige	saak	gevra	word	om	te	doen.	Ek	is	oortuig
dat	 dit	 in	 die	 minderjarige	 se	 belang	 sal	 wees	 as	 hy
gemagtig	is	om	sy	boerdery	voort	te	sit	sonder	om	deur
sy	 minderjarigheid	 gestrem	 te	 word	 en	 dat	 ek	 ’n
toepaslike	 bevel	 behoort	 toe	 te	 staan.	 Ek	 is	 nie	 bereid
om	meer	te	doen	as	om	hom	van	voogdyskap	te	ontslaan
nie.	Hy	vra	ook	dat	“volle	handelingsbevoegdheid”	aan
hom	verleen	word,	maar	om	dit	te	doen	sou	hom	in	staat
stel,	 byvoorbeeld,	 om	 vaste	 eiendom	 te	 koop	 of
vervreem	.	.	.

Note
The	 distinction	 which	 KANNEMEYER	 J	 drew	 (98–99)
between	venia	aetatis	and	 release	 from	 tutelage	 is	not	 entirely
satisfactory.	 Zeffertt	 (1969	 SALJ	 409)	 has	 described	 the
equation	 of	 release	 from	 tutelage	 with	 a	 type	 of	 judicial
emancipation	which	 has	 the	 same	 effect	 as	 emancipation	 of	 a
minor	 by	 his	 or	 her	 guardian,	 as	 “unconvincing”	 and	 an
“oversimplification”.	De	Wet	 and	Yeats	 (3rd	 ed	 57)	 state	 that
release	from	tutelage	“kan	.	.	.	nouliks	iets	anders	beteken	as	dat
die	minderjarige	nou	dieselfde	status	verkry	as	iemand	aan	wie
venia	 aetatis	 verleen	 is”	 (that	 is,	 can	 hardly	 mean	 something
else	than	that	the	minor	now	obtains	the	same	status	as	a	person
to	whom	venia	aetatis	has	been	granted).	Hahlo	and	Kahn	(364)
are	 also	 of	 the	 opinion	 that	 release	 from	 tutelage	 has	 “very
much	the	same	practical	effect	as	venia	aetatis.”
Whether	or	not	one	accepts	KANNEMEYER	J’s	distinction,	the
question	remains	whether	the	court	does	in	fact	have	the	power
to	order	“release	from	tutelage”.	Coertze	(1937	THRHR	190	et
seq)	and	De	Wet	and	Yeats	(3rd	ed	57)	are	of	the	opinion	that
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the	court	does	not	have	this	power.	Coertze	argues	that	release
from	 tutelage	 as	 a	 legal	 institution	 never	 formed	 part	 of	 the
Roman-Dutch	 law	 that	 was	 received	 into	 our	 law,	 that	 this
institution	fell	 into	disuse	as	early	as	 the	end	of	 the	eighteenth
century	 and	 that	 release	 from	 tutelage	 was	 granted	 by
administrative	organs	and	not	the	court.
Spiro	 (248),	 however,	 points	 out	 that	 the	 High	 Court,	 in	 its
capacity	as	upper	guardian	of	all	children,	may	always	give	its
consent	 on	 behalf	 of	 the	 minor’s	 parent	 and	 suggests	 that	 it
“must	be	for	this	or	a	similar	reason	that	KANNEMEYER	J	.	.	.
distinguished	 the	 release	 from	 tutelage	 and	 venia	 aetatis	 and
construed	the	former	as	a	revocable	emancipation.”	Cockrell	(in
Van	 Heerden	 et	 al	 (eds.)	 Boberg’s	 Law	 of	 Persons	 and	 the
Family	468	 fn	 32,	which	 is	 based	 on	Boberg	 379	 fn	 31)	 also
finds	“a	certain	logical	appeal	in	the	learned	judge’s	invocation
of	 the	 court’s	 power	 as	 upper	 guardian	 of	 minors	 to	 justify
emancipation	of	minors.”
It	appears	as	 if	 the	“release	from	tutelage”	that	was	ordered	in
Ex	 parte	 Van	 den	 Hever	 was	 not	 really	 the	 Roman-Dutch
“release	from	tutelage”	and,	in	my	view,	it	should	not	have	been
called	 that.	 It	was	 rather	 a	 type	 of	 emancipation	 by	means	 of
which	 the	court,	acting	 in	 its	capacity	of	upper	guardian	of	all
minors,	emancipated	the	minor.	Today,	in	its	capacity	as	upper
guardian,	 the	 High	 Court	 might	 still	 be	 willing	 to	 release	 a
minor	 from	 all	 or	 some	 of	 the	 parental	 responsibilities	 and
rights	his	or	her	parents	have	 in	 respect	of	him	or	her.	 In	 this
sense,	so-called	“release	from	tutelage”	might	still	be	possible.
It	 has	 to	 be	 borne	 in	 mind	 though	 that	 section	 28	 of	 the
Children’s	 Act	 38	 of	 2005	 empowers	 the	 High	 Court,	 a
Regional	 Court	 dealing	 with	 a	 divorce	 matter,	 and	 the
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Children’s	 Court	 to	 terminate,	 suspend	 or	 circumscribe	 a
person’s	 parental	 responsibilities	 and	 rights.	 With	 the	 court’s
permission,	 an	 application	 for	 such	 termination,	 suspension	 or
circumscription	may	be	made	by	the	child	 in	respect	of	whom
the	 parental	 responsibilities	 and	 rights	 operate.	 The	 judicial
power	section	28	confers	may	well,	in	practice,	replace	“release
from	 tutelage”	 (should	 the	 latter	 mechanism	 still	 exist	 in	 our
law).

Aantekening
Die	onderskeid	wat	KANNEMEYER	R	tussen	venia	aetatis	en
ontslag	uit	voogdy	maak	(98–99),	is	nie	heeltemal	bevredigend
nie.	 Zeffertt	 (1969	 SALJ	 409)	 het	 hierdie	 onderskeid	 en	 die
gelykstelling	 van	 ontslag	 uit	 voogdy	 met	 ’n	 soort	 geregtelike
emansipasie	 wat	 dieselfde	 gevolge	 as	 emansipasie	 van	 ’n
minderjarige	 deur	 sy	 of	 haar	 voog	 het,	 as	 onoortuigend	 en	 ’n
oorvereenvoudiging	 beskryf.	 De	 Wet	 en	 Yeats	 (3de	 uitg	 57)
reken	dat	ontslag	uit	voogdy	“nouliks	iets	anders	[kan]	beteken
as	 dat	 die	minderjarige	 nou	 dieselfde	 status	 verkry	 as	 iemand
aan	wie	venia	aetatis	verleen	 is.”	Hahlo	 en	Kahn	 (364)	meen
ook	dat	ontslag	uit	voogdy	“very	much	the	same	practical	effect
as	venia	aetatis”	het.
Of	mens	nou	KANNEMEYER	R	se	onderskeid	aanvaar	of	nie,
die	vraag	bly	 steeds	of	die	hof	 inderdaad	die	bevoegdheid	het
om	“ontslag	uit	voogdy”	te	beveel.	Coertze	(1937	THRHR	190
ev)	 en	 De	Wet	 en	 Yeats	 (3de	 uitg	 57)	 meen	 dat	 die	 hof	 nie
sodanige	bevoegdheid	het	nie.	Coertze	voer	aan	dat	ontslag	uit
voogdy	 as	 ’n	 regsfiguur	 nooit	 deel	 gevorm	 het	 van	 die
Romeins-Hollandse	reg	wat	in	ons	reg	geresipieer	is	nie,	dat	dié
regsfiguur	reeds	teen	die	einde	van	die	agtiende	eeu	in	onbruik
verval	 het	 en	 dat	 ontslag	 uit	 voogdy	 deur	 administratiewe
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organe	toegestaan	is	en	nie	deur	die	howe	nie.
Spiro	 (248)	 wys	 egter	 op	 die	 feit	 dat	 die	 Hoë	 Hof,	 in	 sy
hoedanigheid	as	oppervoog	van	alle	kinders,	altyd	toestemming
kan	verleen	 in	die	plek	van	die	kind	 se	ouer	 en	hy	 spreek	die
mening	uit	dat	KANNEMEYER	R	“for	this	or	a	similar	reason	.
.	.	distinguished	the	release	from	tutelage	and	venia	aetatis	and
construed	the	former	as	a	revocable	emancipation.”	Cockrell	(in
Van	 Heerden	 ea	 (reds.)	 Boberg’s	 Law	 of	 Persons	 and	 the
Family	468	vn	32,	wat	gebaseer	is	op	Boberg	379	vn	31)	vind
ook	“a	certain	 logical	appeal	 in	 the	 learned	 judge’s	 invocation
of	 the	 court’s	 power	 as	 upper	 guardian	 of	 minors	 to	 justify
emancipation	of	minors.”
Dit	lyk	asof	die	“ontslag	uit	voogdy”	wat	in	Ex	parte	Van	den
Hever	 toegestaan	 is,	 nie	 werklik	 dieselfde	 as	 die	 Romeins-
Hollandse	“ontslag	uit	voogdy”	was	nie	en	na	my	mening	moes
dit	ook	nie	 in	hierdie	saak	so	genoem	gewees	het	nie.	Dit	was
eerder	 ’n	 soort	 emansipasie	 waardeur	 die	 hof,	 in	 sy
hoedanigheid	 as	 oppervoog	 van	 alle	 minderjariges,	 die
minderjarige	 geëmansipeer	 het.	 Vandag	 mag	 die	 Hoë	 Hof
moontlik	 steeds	 bereid	 wees	 om	 in	 sy	 hoedanigheid	 as
oppervoog	’n	minderjarige	te	onthef	van	alle	of	sekere	van	die
ouerlike	verantwoordelikhede	en	regte	wat	sy	of	haar	ouers	ten
opsigte	 van	 hom	 of	 haar	 het.	 In	 hierdie	 sin	 kan	 sogenaamde
“ontslag	 uit	 voogdy”	 moontlik	 steeds	 plaasvind.	 Daar	 moet
egter	onthou	word	dat	artikel	28	van	die	Children’s	Act	38	van
2005	 die	 Hoë	 Hof,	 ’n	 Streekshof	 wat	 met	 ’n
egskeidingsaangeleentheid	handel,	en	die	Kinderhof	magtig	om
’n	persoon	se	ouerlike	verantwoordelikhede	en	regte	te	beperk,
op	 te	 hef,	 of	 te	 omskryf.	Met	 die	 hof	 se	 toestemming	 kan	 ’n
aansoek	 vir	 sodanige	 beperking,	 opheffing	 of	 omskrywing
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gemaak	 word	 deur	 die	 kind	 ten	 opsigte	 van	 wie	 die	 ouerlike
verantwoordelikhede	en	regte	geld.	Dit	is	heel	moontlik	dat	die
geregtelike	 bevoegdheid	wat	 artikel	 28	 verleen	 in	 die	 praktyk
“ontslag	uit	voogdy”	 sal	vervang	 (indien	“ontslag	uit	voogdy”
enigsins	nog	in	ons	reg	bestaan).

[39]	DICKENS	V	DALEY

1956	(2)	SA	11	(N)

Emancipation	of	a	minor
The	 respondent,	 a	minor,	 entered	 into	 a	 contract	of	 lease	with
the	 appellant.	 The	 respondent	 drew	 a	 cheque	 in	 favour	 of	 the
appellant	 in	 pursuance	 of	 the	 contract,	 but	 the	 cheque	 was
dishonoured	 as	 payment	 had	 been	 stopped	 by	 the	 respondent.
The	 appellant	 sued	 the	 respondent	 for	 payment	 in	 the
Magistrate’s	Court.	In	a	special	plea	the	respondent	admitted	to
drawing	 the	 cheque	 but	 averred	 that	 he	 was	 a	 minor	 and
therefore	had	no	locus	standi	in	iudicio	or	capacity	to	enter	into
a	 contract	 and	 that	 the	 appellant’s	 claim	 was,	 accordingly,
unenforceable.	The	appellant	contended	that	the	respondent	was
emancipated	and	was	 therefore	 liable	on	the	cheque.	He	relied
on	the	fact	that	the	respondent	had	been	living	with	his	mother
and	 stepfather	 for	 the	past	12	years,	 that	he	 contributed	 to	his
board	and	lodging,	that	he	had	been	working	as	a	clerk	for	four
years,	 that	 his	 father	 did	 not	 exercise	 any	 control	 over	 him
(except	for	drawing	up	an	affidavit	which	the	minor	required	to
get	a	passport),	and	that	he	operated	his	own	bank	account.	The
magistrate	ordered	absolution	from	the	 instance.	The	appellant
successfully	appealed	against	this	decision.
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Emansipasie	van	’n	minderjarige
Die	 respondent,	 ’n	 minderjarige,	 het	 ’n	 huurkontrak	 met	 die
appellant	 aangegaan.	 Die	 respondent	 het	 op	 grond	 van	 die
kontrak	’n	tjek	ten	gunste	van	die	appellant	getrek	maar	die	tjek
is	 gedishonoreer	 aangesien	 die	 respondent	 betaling	 daarvan
gestop	 het.	 Die	 appellant	 het	 die	 respondent	 toe	 in	 die
Landdroshof	vir	betaling	gedagvaar.	In	’n	spesiale	pleit	het	die
respondent	erken	dat	hy	die	tjek	getrek	het	maar	aangevoer	dat
hy	 ’n	 minderjarige	 was	 en	 dus	 nie	 locus	 standi	 in	 iudicio	 of
kontrakteerbevoegdheid	gehad	het	nie	en	dat	die	appellant	se	eis
gevolglik	onafdwingbaar	was.	Die	appellant	het	beweer	dat	die
respondent	 geëmansipeer	 was	 en	 gevolglik	 op	 grond	 van	 die
tjek	 aanspreeklik	 was.	 Hy	 het	 gesteun	 op	 die	 feit	 dat	 die
respondent	vir	die	afgelope	12	jaar	by	sy	moeder	en	stiefvader
gewoon	het,	dat	hy	tot	sy	losies	bygedra	het,	dat	hy	vir	vier	jaar
as	 ’n	 klerk	werksaam	was,	 dat	 sy	 vader	 geen	beheer	 oor	 hom
uitgeoefen	 het	 nie	 (behalwe	 vir	 die	 aflê	 van	 ’n	 beëdigde
verklaring	wat	die	minderjarige	nodig	gehad	het	om	’n	paspoort
te	 bekom)	 en	 dat	 hy	 sy	 eie	 bankrekening	 gehad	 het.	 Die
landdros	 het	 absolusie	 van	 die	 instansie	 beveel.	Die	 appellant
het	suksesvol	teen	hierdie	beslissing	geappelleer.

SELKE	J:	[13]	I	 .	 .	 .	agree	that	various	of	the	common
law	authorities	are	not	clear	about	 the	precise	effect	of
tacit	 emancipation,	 and	 that	 some	 of	 the	 cases	 in	 our
own	Courts	appear	to	be	based	on,	or	to	expound,	views
which	make	the	cases	at	first	sight	difficult	to	reconcile.
The	 result	 is	 that	 the	 subject	 of	 emancipation	 and	 its
effects	seems,	on	the	face	of	it,	rather	formidable	.	.	.
Such	 consideration	 as	 I	 have	 been	 able	 to	 give	 to	 the

"******	DEMO	-	www.ebook-converter.com*******"



subject	inclines	me	to	suppose	that	some,	at	least,	of	the
seeming	 differences	 of	 view	 –	 anyhow	 in	 the	 decided
cases	 –	 result	 from	 the	 fact	 that	 the	 word
“emancipation”	has	not	always	been	given	precisely	the
same	 meaning	 –	 that	 at	 times	 it	 has	 been	 regarded	 as
indicating	the	complete	release	of	a	minor	from	potestas
[that	is,	parental	responsibilities	and	rights]	and,	at	other
times,	no	more	than	the	idea	of	a	father’s	or	guardian’s
consenting	 to,	or	acquiescing	 in,	 the	minor’s	or	ward’s
engaging	 in	 some	 particular	 occupation,	 business	 or
enterprise	without	 assistance.	 If	 this	 is	 so,	 then	 to	 that
extent,	 the	 confusion	 may	 rightly	 be	 attributed	 to
terminological	inexactitude.
In	 the	 present	 instance,	 it	 seems	 to	 me	 clear	 that	 the
respondent’s	 father	 has	 either	 tacitly	 released	 the
respondent	 altogether	 from	 potestas,	 or,	 without
releasing	him	completely,	has	allowed	the	respondent	to
engage	unassisted	in	the	ordinary	activities	of	every-day
life	 –	 by	 which	 I	 mean	 to	 work	 as	 an	 employee	 in	 a
business,	to	receive	and	dispose	of	his	own	salary,	to	run
a	 banking	 account,	 and	 draw	 cheques	 –	 all	 free	 of
paternal	control	and	supervision.	In	these	circumstances,
notwithstanding	 that	 the	 respondent	 boards	 voluntarily
in	 his	mother’s	 house	 –	 for	which	 board,	 however,	 he
pays	 –	 I	 think	 it	 is	 quite	 clear	 that	 the	 respondent’s
father	 has	 abrogated	 any	 claim	 to	 have	 the	 respondent
still	 in	 his	 potestas	 so	 far	 as	 concerns	 the	 issue	 by
respondent	 of	 cheques	 drawn	 by	 him	 on	 his	 own
banking	account.	For	these	reasons,	it	seems	to	me	that
the	magistrate	was	wrong	in	upholding	the	special	plea	.
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.	.

BROKENSHA	J:	[14]	The	magistrate’s	conclusion	as	to
the	 legal	 position	 on	 the	 facts	 was	 set	 out	 by	 him	 as
follows:
“In	 the	 case	 of	 Ambaker	 v	 African	 Meat	 Co,	 1927
CPD	326,	it	was	held	that	a	minor	who	traded	on	his
own	 behalf	 with	 the	 consent	 of	 his	 parents	 became
tacitly	emancipated,	but	was	only	emancipated	to	the
extent	of	 contracts	 in	 connection	with	 that	 particular
business	 and	 if	 a	minor	 is	 allowed	by	 his	 parents	 to
engage	 in	 business	 on	 behalf	 of	 another	 he	 may	 be
tacitly	emancipated	but	merely	so	as	 to	bind	himself
as	far	as	contracts	between	himself	and	his	principals
for	whom	he	trades	are	concerned.
See	also	Wessels	on	Contracts,	Vol	1,	p	262.	At	para.
827	Wessels	 says:	 ‘Whether	 a	minor	 has	 or	 has	 not
been	emancipated	 is	a	question	of	 fact	 to	be	decided
from	the	circumstances	of	each	case.	Residence	away
from	his	parents	is	not	essential.’
It	 is	 possible	 that	 the	 facts	 before	 the	 court	 coupled
with	 an	 assertion	 by	 defendant	 that	 he	 was
emancipated	 would	 be	 sufficient	 proof	 of	 his	 total
emancipation.	Without	 such	 an	 assertion	 it	was	 held
that	the	facts	presented	were	not	proof	of	defendant’s
total	emancipation.	For	these	reasons	absolution	from
the	instance	was	granted.”

Appellant	filed	lengthy	grounds	of	appeal,	but	the	main
submission	made	by	Mr	Muller,	who	appeared	for	him
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before	 us,	 was	 the	 ground	 that	 the	 magistrate	 should
have	 held	 respondent	 was	 tacitly	 emancipated	 in	 all
respects	 save	 where	 the	 law	 in	 any	 event	 requires	 a
person	under	the	age	of	twenty-one	years	to	be	assisted
by	his	guardian	or	the	Court	.	.	.
[BROKENSHA	J	analysed	the	facts	and	proceeded:]
[15]	 The	 subject	 of	 emancipation	 has	 been	 considered
by	 the	 writers	 on	 Roman-Dutch	 Law,	 and	 in	 many
decisions	 in	 the	 South	 African	 Courts.	 Wille,	 in	 the
Principles	of	South	African	Law,	at	p	85	(3rd	ed),	says
this:
“The	chief	doubt	arises	as	to	whether	the	contractual
capacity	 of	 an	 emancipated	 minor	 is	 absolute	 or
relative.	Many	authorities	say	that	his	legal	capacity	is
relative	 only,	 and	 not	 absolute,	 that	 is,	 he	 acquires
legal	capacity	only	as	regards	transactions	arising	out
of	 the	 business	 in	 question;	 this	 means	 that	 he	 can
bind	 himself	 on	 contracts	 made	 by	 himself	 with
persons	 in	 connection	with	 his	 business,	 and	 that	 he
can	 sue	 and	 be	 sued	 on	 such	 contracts,	 but	 that	 he
cannot	bind	himself	on	contracts	not	 connected	with
the	 business.	 Other	 authorities,	 however,	 are	 to	 the
effect	that,	apart	from	the	cases	mentioned	above,	an
emancipated	minor	acquires	full	legal	capacity.”	.	.	.

In	 an	 interesting	 survey	on	 the	 subject	 by	Dr	Hahlo	 in
the	 South	 African	 Law	 Journal,	 1943,	 at	 p	 289,	 the
learned	writer	says	at	p	298:
“A	tacitly	emancipated	minor	becomes	altogether	free
from	 the	 power	 of	 his	 parents,	 save	 that	 he	 still
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requires	 their	 consent	 if	 he	 desires	 to	 get	 married.
And	he	acquires	 full	 legal	capacity,	provided	 that	he
may	not	be	appointed	as	a	guardian	to	others	and	that
he	 may	 not	 alienate	 or	 pledge	 immovables	 without
leave	of	the	Court.”

Whether	 a	 minor	 has	 been	 emancipated	 or	 not	 is	 a
question	 of	 fact	 depending	 upon	 the	 circumstances	 of
each	case.	Some	of	the	facts	to	be	considered,	according
to	the	authorities,	are	the	relation	between	the	minor	and
his	guardian;	whether	or	not	he	is	living	with	them;	the
nature	 of	 his	 occupation	 and	 the	 length	 of	 time	 for
which	the	occupation	has	been	carried	on.
In	 the	 case	 of	 Dama	 v	 Bera,	 1910	 TPD	 928,	 DE
VILLIERS,	 JP,	 with	 whom	 WESSELS,	 J,	 concurred,
said	at	p	929:
“Emancipation,	 after	 all,	 is	 a	question	of	 fact,	which
must	 be	 decided	 by	 the	 Court	 having	 regard	 to	 the
circumstances	of	each	particular	case.	Undoubtedly	if
the	 facts	 are	 that	 the	 minor	 lives	 away	 from	 his
parent,	 and	 carries	 on	 business	 apart	 from	 them,	 the
presumption	is	very	strong	that	he	is	emancipated.”

In	 that	 case	 the	 magistrate	 found	 the	 respondent	 had
been	emancipated	[16]	and	gave	judgment	in	her	favour.
An	 appeal	 was	 dismissed.	 The	 facts	 were	 that	 the
respondent	 was	 an	 Indian	 girl	 close	 upon	 twenty-one
years	old.	She	had	been	earning	her	own	livelihood	for
four	 or	 five	 years.	 She	 resided	 with	 her	 mother	 and
stepfather	 and	 paid	 them	 portion	 of	 her	 earning	 for
board	and	lodging.
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In	 the	case	of	Ambaker	v	African	Meat	Co,	which	was
relied	 upon	 by	 the	 magistrate,	 the	 Court	 held	 that	 the
plaintiff	had	not	discharged	the	onus	of	proving	that	the
defendant	had	been	tacitly	emancipated.
In	 the	 case	 of	 Van	 Rooyen	 v	 Werner,	 9	 SC	 425,	 DE
VILLIERS,	 CJ,	 dealt	 with	 the	 question	 of	 the	 father’s
right	 to	 administer	 the	 property	 of	 his	minor	 children,
and	at	p	429	he	said:
“He”	 (that	 is	 the	 father)	 “has	 the	 right	 to	 administer
their	property,	but	he	may	lose	that	right	by	allowing
them	 to	 live	 apart	 from	him,	 and	 openly	 to	 exercise
some	 trade	 or	 calling.	 Until	 they	 have	 thus	 been
virtually	 emancipated,	 or	 until	 they	 become	majors,
either	by	marriage,	or	by	attaining	the	age	of	twenty-
one	years,	 he	has	 the	management	 of	 their	 property,
except	 such	 property	 as	 has	 been	 left	 to	 them	 by
others	and	placed	under	a	different	administration.”

For	 the	 respondent,	Mr	Milne	 relied	 upon	 the	 fact	 that
the	 respondent	 was	 living	 with	 his	 mother	 and	 step-
father,	and	that	he	did	not	run	a	business	on	his	own,	but
was	 in	 employment	 as	 a	 clerk,	 as	 factors	 showing	 that
the	respondent	has	not	been	emancipated	.	.	.
It	 seems	 to	 me	 quite	 clear	 from	 the	 evidence	 that
respondent’s	 father,	 who	 was	 his	 guardian,	 had
abandoned	 his	 right	 of	 control	 over	 the	 respondent	 in
regard	to	the	latter’s	mode	of	life	and	such	operations	as
he	 undertook	 to	 maintain	 himself.	 When	 he	 gave	 his
consent	to	his	son	obtaining	a	passport,	he	exercised	an
obligation	 upon	 him	 as	 father	 and	 guardian	 of	 the
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respondent,	 but	 did	 not	 raise	 any	 objection	 to	 his	 son
proceeding	 overseas	 with	 his	 employer	 for	 business
purposes.
It	 seems	 to	me,	 the	question	whether	 the	 respondent	 is
emancipated	 or	 not	 is	 not	 dependent,	 as	 the	magistrate
seems	to	hold,	upon	the	fact	whether	 there	has	been	an
assertion	 by	 the	 respondent	 himself.	 The	 question	 is
whether,	 on	 the	 facts	 and	 circumstances,	 the
respondent’s	 father	 has	 emancipated	 him,	 and,	 in	 my
view,	on	 the	facts	 in	 this	case,	 the	answer	must	be	 that
the	father	has	done	so.
Under	 modern	 conditions,	 I	 think	 it	 would	 be	 an
unjustified	restriction	in	 the	 interpretation	of	 the	 law	to
say	that	a	minor	of	over	twenty	years	of	age	who,	so	far
as	 his	 father	 is	 concerned,	 has	 complete	 freedom	 of
action	with	regard	to	his	mode	of	living	and	earning	his
livelihood,	and	operates	a	banking	account,	is	not	to	be
held	 liable	 on	 cheques	 issued	 by	 him,	 unless	 such
cheques	be	given	in	regard	to	the	business	which	he	may
be	carrying	on.
I	 cannot	 see	 that	 there	 should	 be	 any	 difference	 in	 the
contractual	 status	 of	 the	 respondent,	 whether	 he	 were
carrying	on	a	business	on	his	own	account	or	living	and
working	as	the	respondent	does.	It	seems	to	me	it	is	too
narrow	 an	 interpretation	 to	 say	 that	 emancipation	 only
applies	in	regard	to	the	transactions	of	such	business	as
the	 minor	 may	 be	 carrying	 on.	 If	 that	 is	 the	 position,
then	a	minor	carrying	on	a	business	on	his	own	account
would	 be	 entitled	 to	 enter	 into	 contracts,	 apparently	 of
any	magnitude,	 in	 regard	 to	 that	business	and	be	 liable
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[17]	 thereon,	 but	 if	 he	 entered	 into	 a	 contract	 not
connected	with	 the	business,	 for	 instance,	 the	purchase
of	furniture	for	a	bachelor	flat,	then	he	would	be	entitled
to	repudiate	liability	on	the	ground	that	he	was	a	minor.
For	 these	 reasons	 I	 come	 to	 the	 conclusion	 that	 the
magistrate	 erred	 in	 granting	 absolution	 from	 the
instance.	In	my	view,	the	appeal	should	be	allowed	.	.	.

Note
Emancipation	 cannot	 take	 place	 without	 the	 consent	 of	 the
minor’s	 guardian	 (Grand	 Prix	 Motors	 WP	 (Pty)	 Ltd	 v	 Swart
[40];	 Watson	 v	 Koen	 h/a	 BMO	 [42]).	 Abandonment	 of	 the
minor	by	his	or	her	guardian	does	not	 constitute	 such	consent
(Grand	Prix	Motors	WP	(Pty)	Ltd	v	Swart;	Sesing	v	Minister	of
Police	[41]).	In	terms	of	the	common	law,	which	operated	when
Dickens	 v	Daley	was	 decided,	 only	 a	 father	 could	 emancipate
his	 child	 if	 the	 child	 was	 born	 of	 married	 parents.	 Unless
guardianship	 had	 been	 awarded	 to	 her	 or	 the	 child	 had	 been
born	of	unmarried	parents,	a	mother	could	not	emancipate	her
child	 (see,	 for	 example,	Grand	 Prix	 Motors	 WP	 (Pty)	 Ltd	 v
Swart).	Nowadays	both	parents	are	the	guardians	of	a	child	who
is	born	of	married	parents	(sections	19	and	20	of	the	Children’s
Act	 38	 of	 2005).	 If	 unmarried	 parents	 live	 together	 in	 a
permanent	 life	 partnership	 when	 the	 child	 is	 born,	 or	 if	 the
child’s	father	consents	or	successfully	applies	to	be	identified	as
the	 father	 or	 pays	 damages	 in	 terms	 of	 customary	 law	 and
contributes,	 or	 attempts	 in	 good	 faith	 to	 contribute,	 to	 the
child’s	 upbringing	 and	 maintenance	 for	 a	 reasonable	 period,
both	 unmarried	 parents	 also	 have	 guardianship	 of	 their	 child
(sections	19	and	21	of	 the	Children’s	Act;	see	further	 the	note
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on	 Van	 Dyk	 v	 SAR	 &	 H	 [26]).	 If	 both	 parents	 have
guardianship,	either	of	them	may	emancipate	the	child.	Whether
a	minor	 is	emancipated	 if	one	guardian	emancipates	 the	minor
while	 another	 refuses	 to	allow	 the	minor	 to	be	emancipated	 is
unclear.
As	the	court	indicated	in	the	case	under	discussion,	the	question
of	whether	or	not	a	minor	has	been	emancipated	is	a	factual	one
(Dama	v	Bera	1910	TPD	928;	Venter	v	De	Burghersdorp	Stores
1915	CPD	252).	Factors	which	are	 taken	 into	account	 include
the	 fact	 that	 the	minor	 is	 living	 apart	 from	his	 or	 her	 parents,
that	he	or	she	is	carrying	on	a	trade	or	calling	for	own	account,
and	 the	 number	 of	 years	 left	 before	 the	 minor	 will	 reach
majority	 (Le	 Grange	 v	 Mostert	 (1909)	 26	 SC	 321;	 Dama	 v
Bera;	 Venter	 v	 De	 Burghersdorp	 Stores;	 Pleat	 v	 Van	 Staden
[29];	 Ahmed	 v	 Coovadia	 1944	 TPD	 364).	 In	 Venter	 v	 De
Burghersdorp	 Stores	 it	 was	 held	 that	 a	 minor’s	 physical
appearance	 and	 the	 opinions	 formed	 as	 to	 the	minor’s	 age	 on
the	 basis	 of	 his	 or	 her	 appearance	 should	 not	 be	 taken	 into
account.	 The	 court	 held	 that	 a	minor	 who	 entered	 into	 a	 few
transactions,	owned	a	few	sheep	that	were	kept	with	his	father’s
flocks,	 owned	 a	 horse,	 saddle	 and	 bridle,	 had	 twice	 bought	 a
bicycle	and	was	occasionally	paid	for	small	tasks	he	did	for	his
father,	was	not	emancipated.
As	 pointed	 out	 by	 SELKE	 J	 in	 Dickens	 v	 Daley,	 there	 is
uncertainty	 as	 to	 the	 exact	 effect	 of	 emancipation	 (13).	 It	 is
submitted	 that,	 as	 far	 as	 modern	 practice	 is	 concerned,	 the
degree	of	legal	independence	a	minor	has	acquired	is	a	question
of	 fact	 that	 depends	 on	 all	 the	 circumstances	 of	 the	 case.	 See
also	Watson	v	Koen	h/a	BMO	where	it	was	accepted	–	without
deciding	 it	 –	 that	 there	 can	be	general	 and	wide	 emancipation
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relating	to	all	the	contracts	entered	into	by	a	minor.
In	respect	of	the	references	in	Dickens	v	Daley	to	the	age	of	21,
it	must	be	borne	 in	mind	that	section	17	of	 the	Children’s	Act
lowered	 the	 age	 of	 majority	 to	 18	 years.	 On	 a	 minor’s	 locus
standi	in	iudicio,	see	the	note	on	Ex	parte	Oppel	[34].

Aantekening
Emansipasie	 kan	 nie	 sonder	 die	 toestemming	 van	 die
minderjarige	 se	 voog	 plaasvind	 nie	 (Grand	 Prix	 Motors	 WP
(Pty)	Ltd	v	Swart	[40];	Watson	v	Koen	h/a	BMO	[42]).	Om	die
minderjarige	eenvoudig	aan	hom-	of	haarself	oor	te	laat,	stel	nie
sodanige	 toestemming	daar	 nie	 (Grand	Prix	Motors	WP	 (Pty)
Ltd	 v	 Swart;	 Sesing	 v	Minister	 of	 Police	 [41]).	 Ingevolge	 die
gemenereg,	wat	 gegeld	 het	 toe	Dickens	 v	Daley	 beslis	 is,	 kon
net	 ’n	 vader	 sy	 kind	 emansipeer	 indien	 die	 kind	 uit	 getroude
ouers	 gebore	 is.	Tensy	voogdy	 aan	die	moeder	 toegeken	 is	 of
die	kind	uit	ongetroude	ouers	gebore	is,	kon	’n	moeder	nie	haar
kind	emansipeer	nie	(sien	byvoorbeeld	Grand	Prix	Motors	WP
(Pty)	 Ltd	 v	 Swart).	 Deesdae	 is	 albei	 ouers	 die	 voogde	 van	 ’n
kind	wat	uit	getroude	ouers	gebore	is	(artikels	19	en	20	van	die
Children’s	Act	38	van	2005).	Indien	ongetroude	ouers	ten	tyde
van	 die	 kind	 se	 geboorte	 in	 ’n	 permanente	 lewensverhouding
saamleef,	 of	 indien	 die	 vader	 toestem	 of	 suksesvol	 aansoek
doen	 om	 as	 die	 kind	 se	 vader	 geïdentifiseer	 te	 word	 of
ingevolge	 die	 inheemse	 reg	 skadevergoeding	 betaal	 en	 vir	 ’n
redelike	 tydperk	 ’n	 bydrae	 tot	 die	 kind	 se	 opvoeding	 en
onderhoud	 gemaak	 het	 of	 in	 goeie	 trou	 gepoog	 het	 om	 dit	 te
maak,	is	albei	ouers	ook	die	voogde	van	die	kind	(artikels	19	en
21	van	die	Children’s	Act;	sien	verder	die	aantekening	by	Van
Dyk	v	SAR	&	H	[26].)	Indien	albei	ouers	die	kind	se	voogde	is,
kan	enigeen	van	hulle	die	kind	emansipeer.	Of	’n	minderjarige
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geëmansipeer	 word	 indien	 een	 voog	 die	 minderjarige
emansipeer	 terwyl	 die	 ander	 voog	 weier	 dat	 die	 minderjarige
geëmansipeer	word,	is	onduidelik.
Soos	die	hof	 in	die	saak	onder	bespreking	aangedui	het,	 is	die
vraag	 of	 ’n	 minderjarige	 geëmansipeer	 is	 al	 dan	 nie,	 ’n
feitevraag	 (Dama	 v	 Bera	 1910	 TPD	 928;	 Venter	 v	 De
Burghersdorp	 Stores	 1915	 CPD	 252).	 Faktore	 wat	 in
aanmerking	geneem	word,	 sluit	 in	dat	 die	minderjarige	nie	by
sy	of	haar	ouers	woon	nie,	dat	die	minderjarige	’n	eie	besigheid,
bedryf	 of	 beroep	 beoefen,	 en	 hoeveel	 jaar	 nog	 moet	 verloop
voordat	 die	 minderjarige	 meerderjarig	 word	 (Le	 Grange	 v
Mostert	 (1909)	 26	 SC	 321;	 Dama	 v	 Bera;	 Venter	 v	 De
Burghersdorp	 Stores;	 Pleat	 v	 Van	 Staden	 [29];	 Ahmed	 v
Coovadia	1944	TPD	364).	In	Venter	v	De	Burghersdorp	Stores
is	beslis	dat	die	minderjarige	 se	voorkoms	en	menings	wat	op
grond	daarvan	oor	sy	of	haar	ouderdom	gevorm	word,	nie	in	ag
geneem	 behoort	 te	 word	 om	 te	 bepaal	 of	 die	 minderjarige
geëmansipeer	is	nie.	Die	hof	het	beslis	dat	’n	minderjarige	wat
’n	paar	 transaksies	 aangegaan	het,	 ’n	paar	 skape	besit	 het	wat
saam	met	 sy	 pa	 se	 kuddes	 geloop	 het,	 ’n	 perd,	 saal	 en	 toom
besit	het,	twee	maal	’n	fiets	gekoop	het	en	af	en	toe	betaal	is	vir
klein	 takies	wat	hy	vir	 sy	pa	verrig	het,	nie	geëmansipeer	was
nie.
SELKE	R	het	tereg	in	Dickens	v	Daley	daarop	gewys	dat	daar
onsekerheid	 oor	 die	 presiese	 uitwerking	 van	 emansipasie
bestaan	 (13).	 Ons	 doen	 aan	 die	 hand	 dat,	 wat	 die	 moderne
praktyk	 betref,	 die	 mate	 van	 onafhanklikheid	 wat	 deur	 die
minderjarige	 verkry	 is,	 ’n	 feitevraag	 is	 wat	 van	 al	 die
omstandighede	van	die	geval	afhang.	Sien	ook	Watson	v	Koen
h/a	BMO	waar	aanvaar	 is	–	 sonder	om	dit	 te	beslis	–	dat	daar
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algemene	 en	wye	 emansipasie	 kan	 bestaan	met	 betrekking	 tot
alle	kontrakte	wat	deur	’n	minderjarige	aangegaan	is.
Met	 betrekking	 tot	 die	 verwysings	 in	Dickens	 v	Daley	 na	 die
ouderdom	van	21	jaar,	moet	in	gedagte	gehou	word	dat	artikel
17	 van	 die	Children’s	 Act	 die	 meerderjarigheidsouderdom	 tot
18	 jaar	 verlaag	 het.	 Sien	 die	 aantekening	 by	 Ex	 parte	 Oppel
[34]	in	verband	met	’n	minderjarige	se	locus	standi	in	iudicio.

[40]	GRAND	PRIX	MOTORS	WP	(PTY)	LTD	V
SWART

1976	(3)	SA	221	(K)

Emancipation	of	a	minor
On	28	September	1973,	when	she	was	still	a	minor,	the	plaintiff
entered	 into	 a	 hire	 purchase	 agreement	 for	 the	 purchase	 of	 a
motor	 vehicle	 from	 the	 defendant.	After	 paying	 an	 amount	 of
R571,30,	she	returned	the	motor	vehicle	and	claimed	repayment
of	that	amount.	She	based	her	claim	on	the	fact	that	she	was	a
minor	 when	 she	 entered	 into	 the	 contract	 and	 that	 she	 was
therefore	 not	 bound	 by	 it.	 The	 defendant	 averred	 that	 the
plaintiff	 was	 bound	 as	 she	 was	 emancipated	 and	 could,
therefore,	 validly	 have	 concluded	 the	 contract	 without	 her
guardian’s	assistance.	The	plaintiff’s	 father	had	 left	his	 family
in	 1968	 and	 neither	 the	 plaintiff	 nor	 her	mother	 had	 any	 idea
what	 had	 become	 of	 him.	 In	 1972	 the	 plaintiff’s	 mother
obtained	a	divorce	and	care	of	the	minor	children	was	awarded
to	 her.	 In	 1973,	 after	 finishing	 school,	 the	 plaintiff	 started
working	 as	 a	 probation	 nurse.	 She	 lived	 in	 the	 nurses’	 home.
She	used	her	salary	as	she	thought	fit	and	her	mother	exercised
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no	control	over	her	 finances	or	actions.	The	plaintiff’s	mother
only	 found	 out	 about	 the	 hire	 purchase	 agreement	 five	weeks
after	the	plaintiff	had	entered	into	the	agreement.	She	informed
her	daughter	that	she	did	not	approve	of	the	transaction.	When
she	 was	 given	 forms	 to	 fill	 in	 regarding	 the	 agreement,	 she
refused	 to	 complete	 them.	 She	 told	 the	 plaintiff	 to	 return	 the
vehicle	to	the	defendant.	In	the	court	a	quo	the	magistrate	found
that	 the	 minor	 had	 not	 been	 emancipated	 and	 accordingly
decided	 in	 her	 favour.	 The	 defendant	 unsuccessfully	 appealed
against	this	decision.

Emansipasie	van	’n	minderjarige
Op	 28	 September	 1973,	 toe	 sy	 nog	 minderjarig	 was,	 het	 die
eiseres	’n	huurkoopooreenkoms	gesluit	ingevolge	waarvan	sy	’n
motor	 van	 die	 verweerder	 gekoop	 het.	 Toe	 sy	 ’n	 bedrag	 van
R571,30	 betaal	 het,	 het	 sy	 die	 motor	 teruggegee	 en
terugbetaling	van	daardie	bedrag	geëis.	Sy	het	haar	eis	gebaseer
op	die	feit	dat	sy	’n	minderjarige	was	toe	sy	die	kontrak	gesluit
het	 en	 dat	 sy	 dus	 nie	 aan	 die	 kontrak	 gebonde	 was	 nie.	 Die
verweerder	 het	 beweer	 dat	 die	 eiseres	 wel	 gebonde	 was
aangesien	sy	geëmansipeer	was	en	dat	sy	gevolglik	geldig	kon
kontrakteer	 sonder	 die	 bystand	 van	 haar	 voog.	 Die	 eiseres	 se
vader	het	sy	gesin	 in	1968	verlaat	en	nóg	die	eiseres	nóg	haar
moeder	 het	 geweet	wat	 van	 hom	geword	 het.	 In	 1972	 het	 die
eiseres	 se	 moeder	 ’n	 egskeiding	 verkry	 en	 sorg	 van	 die
minderjarige	 kinders	 is	 aan	 haar	 toegeken.	 In	 1973,	 nadat	 sy
haar	 skoolloopbaan	 voltooi	 het,	 het	 die	 eiseres	 as	 ’n
leerlingverpleegster	 begin	 werk.	 Sy	 het	 in	 die
verpleegsterstehuis	 gewoon.	 Sy	 het	 haar	 salaris	 na	 goeddunke
gebruik	 en	 haar	moeder	 het	 geen	 beheer	 oor	 haar	 finansies	 of
optrede	uitgeoefen	nie.	Die	eiseres	se	moeder	het	eers	vyf	weke
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nadat	 die	 eiseres	 die	 huurkoopooreenkoms	 aangegaan	 het
daarvan	uitgevind.	Sy	het	die	eiseres	meegedeel	dat	sy	nie	 ten
gunste	van	die	transaksie	was	nie.	Toe	sy	vorms	gegee	is	om	in
te	vul	 in	verband	met	die	koop	het	sy	geweier	om	dit	 te	doen.
Sy	 het	 die	 eiseres	 aangesê	 om	 die	 motor	 aan	 die	 verweerder
terug	te	besorg.	In	die	hof	a	quo	het	die	landdros	bevind	dat	die
eiseres	 nie	 geëmansipeer	 is	 nie	 en	 het	 gevolglik	 in	 haar	 guns
beslis.	 Die	 verweerder	 het	 onsuksesvol	 teen	 die	 bevel
geappelleer.

GROSSKOPF	WN	R:	[222]	Die	vraag	voor	ons	is	.	.	.	of
die	 landdros	 behoort	 te	 bevind	 het	 dat	 eiseres
geëmansipeer	 was	 en	 daardeur	 die	 bevoegdheid	 gehad
het	 om	 die	 kontrak	 aan	 te	 gaan.	 Die	 bewyslas	 om
emansipasie	te	bewys,	het	op	die	verweerder	gerus.	Sien
Cohen	v	Sytner,	(1897)	14	SC	13	te	bl	15–16;	Ambaker
v	 African	 Meat	 Co,	 1927	 KPA	 326	 te	 bl	 327,	 en
Ochberg	v	Ochberg’s	Estate,	1941	KPA	15	te	bl	36	.	.	.
[GROSSKOPF	 WN	 R	 het	 die	 feite	 van	 die	 saak
uiteengesit	en	vervolg:]
[223]	Die	vraag	is	dan	of	eiseres	se	omstandighede,	soos
hierbo	 uiteengesit,	 sodanig	 was	 dat	 sy	 sonder	 ouerlike
toestemming	 die	 gewraakte	 kontrak	 kon	 sluit.
Emansipasie	van	minderjariges	is	’n	onderwerp	waaroor
daar	heelwat	in	ons	reg	geskryf	is	.	.	.	Dat	dit	’n	gewilde
onderwerp	 vir	 akademiese	 bespreking	 is,	 is	 maklik
verstaanbaar.	Die	Appèlhof	 [nou	 die	Hoogste	Hof	 van
Appèl]	het	hom	nog	nie	hieroor	uitgespreek	nie,	 terwyl
die	 gemeenregtelike	 bronne	 en	Hofbeslissings	 neig	 om
onduidelik	 of	 teenstrydig	 te	 wees	 op	 heelparty
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fundamentele	aspekte.
In	die	onderhawige	geval	het	die	 landdros	hom	beroep
op	De	Wet	en	Yeats,	Kontraktereg	en	Handelsreg,	3de
uitg,	 bl	 55,	 en	 die	 beslissings	 in	 Ambaker	 se	 saak	 en
Ochberg	 se	 saak	 .	 .	 .	 vir	 die	 stelling	 dat	 emansipasie
hedendaags	 erken	 word	 slegs	 waar	 ’n	 minderjarige
selfstandig	handel	dryf,	en	dan	ook	slegs	met	betrekking
tot	ooreenkomste	wat	in	verband	staan	met	sy	besigheid.
Indien	hierdie	’n	korrekte	stelling	van	die	regsposisie	is,
cadit	quaestio	[dit	wil	sê,	verval	die	vraag]	–	eiseres	het
nie	 handel	 gedryf	 nie,	 en	 in	 elk	 geval	 het	 die	 kontrak
wat	sy	geteken	het	geen	verband	gehad	met	haar	werk	as
leerlingverpleegster	nie.
In	sy	betoog	het	mnr	Farlam	[namens	die	appellant]	die
juistheid	 van	 die	 landdros	 se	 benadering	 aangeveg.
Daarbenewens	het	 hy	betoog	dat	 niks	 in	ons	pad	 staan
om	 van	 Ambaker	 en	 Ochberg	 se	 sake	 .	 .	 .	 –	 elk	 ’n
beslissing	van	twee	Regters	van	hierdie	Afdeling	–	af	te
wyk	 nie,	 aangesien	 die	 betrokke	 passasies	 blote	 obiter
dicta	is.
Myns	insiens	is	dit	nie	nodig	om	op	hierdie	betoog	in	te
gaan	nie,	aangesien	daar	’n	meer	basiese	rede	is	waarom
daar	nie	emansipasie	in	die	huidige	geval	kan	wees	nie.
In	 sommige	 gewysdes	 en	 bronne	 (sien	 byvoorbeeld
Dickens	 v	 Daley,	 1956	 (2)	 SA	 11	 (N)	 te	 bl	 13	 [39];
Boberg,	 [1975	 SALJ	 183]	 te	 bl	 193	 ev),	 word	 die
mening	 uitgespreek	 dat	 daar	 twee	 verskillende
regsinstellings	 is	 wat	 albei	 deur	 die	 woord
“emansipasie”	 aangedui	 word,	 nl,	 eerstens,	 [224]
volkome	 ontslag	 uit	 die	 ouerlike	 mag,	 en	 tweedens,
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algemene	 toestemming	 deur	 die	 voog	 tot	 ’n	 bepaalde
klas	 transaksies.	 In	 watter	 van	 hierdie	 twee	 vorms
emansipasie	 ook	 al	 mag	 voorkom	 is	 dit	 egter	 myns
insiens	duidelik	dat	dit	net	kan	ontstaan	uit	die	optrede
van	die	minderjarige	 se	 natuurlike	 voog	 .	 .	 .	Dit	 is	 die
natuurlike	voog	wat	deur	sy	 toestemming,	uitdruklik	of
stilswyend,	 aan	 die	 minderjarige	 die	 bevoegdheid
verleen	 om	 op	 sy	 eie	 op	 te	 tree.	 Sien	 Voet,	 1.7.12;
Venter	v	De	Burghersdorp	Stores,	1915	KPD	252	 te	bl
256;	Ambaker	se	saak,	supra	te	bl	327;	I	van	Zyl	Steyn,
“’n	 Paar	 Aspekte	 van	 die	 Emansipasie	 van
Minderjariges”,	 (1927)	 44	 SALJ	 313	 te	 bl	 323;	 PJ
Conradie,	 “Iets	 oor	 Beperkte	 Handligting”,	 (1946)	 63
SALJ	25	te	bl	33–4;	Boberg,	op	cit	te	bl	196.	Waar,	soos
hier,	 die	minderjarige	 se	 ouers	 geskei	 is	 en	 toesig	 [dit
wil	sê,	sorg]	aan	die	moeder	verleen	is,	bly	die	vader	die
natuurlike	 voog	 van	 die	minderjarige	 en	 is	 die	moeder
nie	bevoeg	om	die	minderjarige	op	haar	eie	by	te	staan
by	die	verrigting	van	regshandelinge	nie.	Sien	Edelstein
v	Edelstein,	NO	and	Others,	1952	(3)	SA	1	(AA)	[32]	te
bl	10.	Dat	 in	 so	 ’n	 situasie	die	vader	 se	optrede	en	nie
dié	van	die	toesighebbende	moeder	nie,	ter	sake	is	om	te
bepaal	 of	 emansipasie	 plaasgevind	 het,	 volg	 eintlik
vanself.	 Dit	 word	 ook	 gestaaf	 deur	 Dickens	 v	 Daley
[39],	supra,	te	bl	13E–G	en	16D–G.
In	die	onderhawige	geval	het	eiseres	se	vader	luidens	die
getuienis	 in	 alle	waarskynlikheid	 geen	kennis	 van	 haar
omstandighede	gehad	nie.	Uiteraard	kan	daar	dus	geen
basis	wees	om	te	bevind	dat	hy	toestemming,	uitdruklik
of	 stilswyend,	 tot	 eiseres	 se	 onafhanklike	 leefwyse
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verleen	het	nie.	Sy	verlating	van	sy	gesin	toe	eiseres	13
jaar	oud	was,	en	sy	verdwyning	’n	jaar	later,	kan	na	my
mening	 klaarblyklik	 nie	 vertolk	 word	 as	 dade	 van
handligting	nie.	Mnr	Farlam	het	betoog	dat	dit	egter	wel
vertolk	kan	word	as	’n	delegasie	aan	eiseres	se	moeder
van	 die	 reg	 om	 toe	 te	 stem	 tot	 eiseres	 se	 emansipasie.
Myns	 insiens	 is	 die	 blote	 feite	 van	 verlating	 en
verdwyning,	 sonder	 enige	 inligting	 omtrent	 die
omstandighede	 waaronder	 dit	 geskied	 het,	 nie	 genoeg
om	die	afleiding	te	maak	waarvoor	mnr	Farlam	betoog
nie.	Daarbenewens	sou	dit	my	verbaas	as	so	’n	delegasie
regsgeldig	 kan	 plaasvind	 –	 ’n	 vraag	 waaroor	 dit	 egter
nie	nodig	is	om	’n	mening	uit	te	spreek	nie,	aangesien	’n
gepoogde	delegasie	na	my	mening	nie	bewys	is	nie	.	.	.
Daar	 is	 geen	 aanduiding	 dat	 verweerder	 vir	 eiseres	 as
geëmansipeer	 beskou	 het	 nie,	 of	 enige	 rede	 gehad	 het
om	haar	as	sodanig	te	beskou	nie.	Eiseres	se	moeder	het
inderdaad	nie	 toestemming	 tot	 die	 kontrak	gegee	nie	 –
’n	 moontlike	 wanindruk	 dat	 sy	 eiseres	 se	 voogdesse
was,	is	dus	nie	ter	sake	nie.
Weens	 die	 voorgaande	 meen	 ek	 dat	 die	 landdros	 se
beslissing	korrek	was	.	.	.
Om	die	redes	hierbo	uiteengesit	word	die	appèl	van	die
hand	gewys	.	.	.
FAGAN	WN	R	het	saamgestem.

Note
See	the	note	on	Dickens	v	Daley	[39].

Aantekening
"******	DEMO	-	www.ebook-converter.com*******"



Sien	die	aantekening	by	Dickens	v	Daley	[39].

[41]	SESING	V	MINISTER	OF	POLICE

1978	(4)	SA	742	(W)

Emancipation
The	plaintiff	sued	the	Minister	of	Police	and	a	policeman	(that
is,	the	defendants)	for	damages	for	bodily	injuries	suffered	in	a
shooting	 incident.	 The	 defendants	 raised	 the	 special	 plea	 that
the	 plaintiff	was	 a	minor	 at	 the	 time	when	 the	 summons	was
issued	and	that	he	therefore	did	not	have	locus	standi	in	iudicio
to	 sue.	 The	 plaintiff	 averred	 that	 he	 had	 been	 tacitly
emancipated	 prior	 to	 the	 summons	 being	 issued.	 The	 court
found	that	the	plaintiff	was	not	emancipated	but	gave	him	leave
to	 argue	 some	 other	 basis	 upon	 which	 the	 action	 could	 be
preserved.

Emansipasie
Die	eiser	het	die	Minister	van	Polisie	en	’n	polisieman	(dit	wil
sê,	 die	 verweerders)	 gedagvaar	 vir	 skadevergoeding	 vir
liggaamlike	beserings	wat	hy	opgedoen	het	 in	 ’n	 skietvoorval.
Die	verweerders	het	die	 spesiale	pleit	geopper	dat	die	 eiser	 ’n
minderjarige	was	op	die	stadium	toe	die	dagvaarding	uitgereik
is	en	dat	hy	dus	geen	locus	standi	in	iudicio	gehad	het	om	aksie
in	 te	 stel	 nie.	 Die	 eiser	 het	 beweer	 dat	 hy	 stilswyend
geëmansipeer	 is	 voordat	 die	 dagvaarding	 uitgereik	 is.	Die	 hof
het	bevind	dat	die	eiser	nie	geëmansipeer	was	nie	maar	het	aan
hom	 toestemming	 verleen	 om	 ’n	 ander	 grond	 aan	 te	 dui
ingevolge	waarvan	die	aksie	voortgesit	kon	word.
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MARGO	 J:	 [744]	 The	 .	 .	 .	 inquiry	 is	 whether	 the
plaintiff	was	emancipated	prior	to	[745]	18	April	1975,
that	 is	 the	 date	 of	 institution	 of	 the	 action,	 and,	 if	 so,
whether	 that	 emancipation	 was	 sufficiently	 wide	 in
extent	to	cover	the	institution	of	this	action.	The	onus	of
proving	 tacit	 emancipation	 rests	 upon	 the	 person	 who
alleges	 it.	 Ochberg	 v	 Ochberg’s	 Estate	 and	 Another
1941	CPD	15	per	SUTTON	J	at	36.	The	relevant	 facts
here	 are	 that	 the	 plaintiff	 was	 born	 out	 of	 wedlock.
There	 is	 evidence	 that	 his	 mother	 has	 become	 an
alcoholic.	He	went	to	work	in	1972	after	leaving	school
and	 his	 evidence	 amounts	 to	 this,	 that	 since	 then	 he
alone	 has	 had	 control	 of	 his	 employment	 and	 his
earnings.	 He	 says	 that	 he	 chose	 to	 live	 with	 his
grandmother	 until	 her	 death.	 However,	 his	 uncle,	 Mr
Makoro,	says	that	he	lived	with	his	father.	I	find	nothing
improbable	 in	 the	plaintiff’s	 evidence	on	 this	aspect	of
the	case.	In	the	Black	townships	of	Johannesburg,	where
the	plaintiff	was	born,	where	he	grew	up	and	where	he
now	 lives,	 many	 a	 young	 man	 goes	 to	 work	 and
becomes,	 to	 a	 greater	 or	 lesser	 extent,	 independent	 of
parental	control	and	influence	at	a	relatively	early	age.
The	demands	of	 schooling	were	small	 in	 the	plaintiff’s
case.	 He	 gave	 up	 at	 the	 standard	 3	 [that	 is,	 grade	 5]
level.	 His	 parents	 parted	 long	 ago,	 according	 to	 Mr
Makoro,	 and	 there	 was	 no	 sustained	 family	 abode.
When	he	was	tried	in	1971,	his	brother	assisted	him.	At
the	later	trial	his	father	was	present.	His	father	gave	the
consent	 to	 treatment	when	he	was	 admitted	 to	 hospital
on	 the	 first	 occasion	 after	 he	 had	 been	 shot.	That	may
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have	been	because	he	was	seriously	 injured	and	unable
to	attend	to	the	matter	himself.	The	fact	that	one’s	next-
of-kin	 signs	 the	 consent	 to	 treatment	 in	 such
circumstances	 is	 not	 necessarily	 inconsistent	 with
having	been	emancipated.	In	this	regard	it	is	to	be	noted
that,	on	the	occasion	of	the	second	admission	to	hospital
on	 18	 April	 1975,	 the	 plaintiff	 furnished	 the	 further
particulars	 himself.	 He	 gave	 his	 father	 as	 next-of-kin,
but	 named	 himself	 as	 “the	 breadwinner	 or	 person
responsible	for	the	support	of	the	patient”,	and	reflected
“the	total	family	income”	as	being	his	own	income.	On
all	the	evidence	I	consider	the	plaintiff	has	shown	that	in
his	employment	and	the	enjoyment	of	his	earnings	he	is
free	from	any	control	by	his	parents.
However,	in	the	sad	tale	of	the	plaintiff’s	life,	there	is	no
evidence	 of	 tacit	 emancipation	 by	 some	 action	 or
conduct	 on	 the	 part	 of	 his	 father	 or	 his	 mother.	 His
mother	is	his	natural	guardian	by	reason	of	his	birth	out
of	 wedlock.	 See	 Dhanabakium	 v	 Subramanian	 and
Another	 1943	 AD	 160	 per	TINDALL	 JA	 at	 166.	 The
indications	 are	 that	 his	 mother	 neglected	 her
responsibilities,	probably	because	of	her	own	incapacity,
and	 thus	 the	 plaintiff	 has	 perforce	 had	 to	 fend	 for
himself.	 It	 seems	 to	 me	 that	 there	 is	 an	 important
distinction	between	the	case	in	which	a	minor	is	allowed
to	manage	his	own	affairs,	 free	 from	parental	potestas,
on	the	one	hand,	and	on	the	other	hand	the	case	in	which
the	minor	is	left	to	survive	as	best	he	can	because	of	the
desertion	and	neglect	of	his	natural	guardian.	See	Grand
Prix	Motors	(Pty)	Ltd	v	Swart	1976	(3)	SA	221	(C)	[40]
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per	 GROSSKOPF	 AJ	 at	 224D–F;	 see	 also	 Vernon
Palmer	 on	 “Absolute	 Emancipation”	 1968	 SALJ	 24	 at
25.	There	is	no	justification	for	depriving	a	minor	of	the
law’s	protection	merely	because	his	parents	have	failed
in	 their	 duties	 and	 left	 him	 to	 face	 life	 alone	 and
unassisted.	Tacit	 emancipation	 can	only	be	 effected	by
the	express	or	implied	consent	of	the	guardian.	See	Voet
1.7.12;	the	Grand	Prix	Motors	case	supra	at	224	and	the
authorities	there	cited;	Ex	parte	Van	den	Hever	1969	(3)
SA	96	(E)	[38]	per	KANNEMEYER	J	[746]	at	99	and
the	authorities	 there	cited;	Wessels	on	Contract	2nd	ed
paras	824–826;	Hahlo	and	Kahn	The	Development	of	the
Laws	and	Constitution	of	 the	Union	of	 South	Africa	at
365.	In	the	absence	of	any	evidence	at	all	on	this	aspect
of	the	matter,	there	is	no	proof	of	one	of	the	essentials	of
tacit	emancipation.
Another	difficulty	arises	out	of	 the	 limited	evidence	on
the	extent	to	which	the	plaintiff	has	been	left	to	control
his	 own	 affairs.	 In	 this	 regard	 there	 is	 a	 conflict	 of
authority	on	the	concepts	of	absolute	emancipation	and
relative	emancipation.
There	is	authority	in	the	decided	cases	for	the	view	that
tacit	 emancipation	 gives	 the	 minor	 full	 capacity,
equivalent	 to	 that	of	a	major.	See	Cairncross	v	De	Vos
1876	Buch	5;	Nangle	v	Mitchell	1904	EDC	56;	Dickens
v	Daley	1956	(2)	SA	11	(N)	[39].	These	were	all	claims
against	an	emancipated	minor	on	contract.	The	only	case
I	 have	 found	 of	 a	 claim	 by	 an	 emancipated	 minor	 ex
delicto	[that	is,	on	the	ground	of	delict]	is	Bosch	v	Titley
1908	 ORC	 27,	 where	 it	 was	 taken	 for	 granted	 by	 the
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Court	 that	 a	 minor	 who	 had	 been	 tacitly	 emancipated
had	 locus	 standi	 to	 sue	 for	 defamation.	 However,	 as
Margaret	 Donaldson	 on	Minors	 in	 Roman-Dutch	 Law
points	out,	in	para	162,	the	general	weight	of	opinion	is
against	 this	 view	 of	 absolute	 emancipation.	 In	 Riesle
and	Rombach	v	McMullin	10	HCG	381	 the	Court	 held
that	 an	 emancipated	 minor	 could	 contract	 only	 within
the	 scope	 of	 the	 business	 in	 respect	 of	 which	 he	 is
emancipated.	In	Ambaker	v	African	Meat	Co	1927	CPD
326	 BENJAMIN	 J	 said	 at	 327	 in	 fine	 :	 “A	 person	 is
tacitly	emancipated	when	he	is	allowed	by	his	guardian
to	 carry	 on	 business	 on	 his	 own	behalf,	 but	 he	 is	 only
tacitly	 emancipated	 to	 the	 extent	 of	 contracts	 by	 or	 in
connection	 with	 that	 particular	 business.	 He	 is	 not
emancipated	beyond	that	.	.	.”
This	 is	 followed	 in	 the	 Ochberg	 case	 supra	 per
SUTTON	J	at	37,	and	in	Ahmed	v	Coovadia	1944	TPD
364	per	SCHREINER	J	 at	 366,	 and	per	NESER	AJ	 at
367–8.	SCHREINER	J	said	this,	loc	cit	:
“It	 seems	 to	me	 that	 this	view	 is	 in	accordance	with
common	 sense	 –	 that	 a	 father	 may	 assign	 a	 small
business	 to	 his	 minor	 child	 intending	 that	 the	 child
should	 be	 able	 to	 conduct	 that	 business	 effectively,
and	 therefore	 to	 enter	 into	 contracts	 in	 connection
with	 it,	while	 at	 the	 same	 time	he	may	never	 intend
that	the	child	shall	be	wholly	independent	of	him	and
that	in	matters	quite	unconnected	with	the	business,	as
for	 instance	his	marriage,	 the	child	shall	be	regarded
as	entirely	emancipated.”

The	 modern	 writers	 who	 support	 this	 view	 of	 relative
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emancipation	 include	Wessels	 (op	cit	 para	 824);	Hahlo
and	Kahn	(loc	cit);	De	Wet	and	Yeats	Kontraktereg	en
Handelsreg	3rd	 ed	 at	 55;	Donaldson	(supra	 para	 162);
Conradie	1946	SALJ	25;	Vernon	Palmer	1968	SALJ	24;
D’Oliviera	1973	SALJ	at	58–60.
Prof	Boberg	in	1975	SALJ	at	205,	and	in	his	recent	work
The	Law	of	Persons	and	the	Family	at	392–3	and	at	403,
points	 to	 the	 fact	 that	 the	 issue	 has	 not	 yet	 been
authoritatively	decided.	In	1975	SALJ	at	193	et	seq	and
at	205,	Boberg	suggests	 that	 our	Courts	 have	 confused
two	 distinct	 institutions,	 namely	 tacit	 emancipation,
which	 terminated	 the	 parental	 power	 and	 irrevocably
conferred	 full	 majority	 status,	 and	 general	 authority,
which,	being	no	more	than	advance	consent	to	enter	into
transactions	 of	 a	 certain	 kind,	 had	 no	 effect	 on	 the
parental	power	and	could	be	revoked	at	will.	This	view
was	 accepted	 by	 GROSSKOPF	 AJ	 in	 the	Grand	 Prix
Motors	case	supra	at	223	in	fine–224.	See	also	Dickens
v	Daley	(supra	at	13).
[747]	It	is	generally	assumed	that	locus	standi	in	judicio
is	a	concomitant	of	emancipation.	See	the	comment	and
authorities	collected	in	Boberg	The	Law	of	Persons	and
the	Family	at	 689–690,	 and	 particularly	 in	 footnote	 25
on	 689.	 If	 the	 correct	 view	 of	 the	 law	 is	 that
emancipation	 is	 equivalent	 to	 full	 majority,	 then	 full
locus	standi	would	result,	but	if	there	is	such	a	thing	as
relative	 emancipation,	 then	 the	 locus	 standi	 conferred
thereby	would	only	be	pro	 tanto,	 that	 is,	 in	 relation	 to
matters	falling	within	the	scope	of	the	emancipation.
On	the	facts	of	this	case	I	do	not	have	to	choose	between
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the	 conflicting	 authorities,	 or	 to	 decide	 whether	 I	 am
bound	by	the	Transvaal	Provincial	Division	decision	in
Ahmed	v	Coovadia	(supra)	to	the	exclusion	of	decisions
such	as	Dickens	v	Daley	(supra).	The	evidence	tendered
in	this	case	did	not	go	beyond	proving	that	the	plaintiff
lived	apart	 from	his	mother,	and	accepted	and	engaged
in	 employment	 of	 his	 own	 choice	 and	 had	 complete
control	over	his	earnings.	On	the	approach	favoured	by
Boberg,	that	is	not	proof	of	tacit	emancipation.	At	best,
it	 would	 amount	 to	 a	 general	 authority.	 Alternatively,
and	on	 the	other	approach,	 the	evidence	at	best	proved
nothing	more	than	emancipation	for	the	limited	purpose
of	engaging	in	employment,	which	would	not	empower
the	 plaintiff	 to	 engage	 in	 litigation	 in	 an	 unconnected
matter.	 Hence,	 on	 either	 of	 the	 legal	 bases	 examined
above,	the	plaintiff	has	not	proved	his	case.
It	follows	that	the	special	plea	must	succeed.	Had	I	been
free	 to	 do	 so,	 I	would	 have	 explored	 the	 possibility	 of
enabling	 the	 action	 to	 continue	on	 some	basis,	 such	 as
that	 the	 plaintiff	 is	 now	 a	 major,	 or	 that	 a	 summons
issued	by	an	unassisted	minor	is	not	necessarily	a	nullity
.	.	.	However	.	.	.	I	am	confined	to	deciding	the	specific
issues	raised	in	the	pleadings	.	.	.
However,	instead	of	dismissing	the	action	now,	I	think	it
right	 and	proper,	 in	 the	 interests	 of	 justice,	 to	 allow	 to
the	plaintiff	the	opportunity	of	arguing	some	basis	upon
which	 the	 action	 can	 be	 preserved,	 and	 I	 propose	 to
make	provision	for	that	in	my	order	.	.	.
[748]	 The	 special	 plea	 succeeds,	 but	 the	 plaintiff	 is
given	leave	to	set	the	matter	down	for	a	further	hearing
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on	the	form	of	relief	to	be	granted	.	.	.

Note
See	the	note	on	Dickens	v	Daley	[39].	On	a	minor’s	locus	standi
in	iudicio,	see	the	note	on	Ex	parte	Oppel	[34].

Aantekening
Sien	die	aantekening	by	Dickens	v	Daley	 [39].	 In	verband	met
’n	minderjarige	se	 locus	standi	 in	 iudicio	 sien	die	 aantekening
by	Ex	parte	Oppel	[34].

[42]	WATSON	V	KOEN	H/A	BMO

1994	(2)	SA	489	(O)

Emancipation	of	a	minor
The	respondent	sued	the	appellant	in	the	Magistrate’s	Court	in
terms	of	an	agreement	of	sale	between	them	relating	to	course
material.	The	appellant	averred	 that	he	could	not	validly	enter
into	 the	 agreement	 because	 he	 was	 a	 minor.	 The	 respondent
maintained	that	the	appellant	was	emancipated.	The	magistrate
found	 in	 favour	 of	 the	 respondent.	 The	 minor	 successfully
appealed	against	the	magistrate’s	decision.

Emansipasie	van	’n	minderjarige
Die	respondent	het	die	appellant	in	die	Landdroshof	gedagvaar
op	 grond	 van	 ’n	 ooreenkoms	 tussen	 hulle	 rakende
kursusmateriaal.	 Die	 appellant	 het	 beweer	 dat	 hy	 nie	 die
ooreenkoms	 kon	 aangaan	 nie	 omdat	 hy	 minderjarig	 was.	 Die
respondent	het	egter	aangevoer	dat	die	appellant	geëmansipeer
was.	Die	landdros	het	ten	gunste	van	die	respondent	beslis.	Die
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minderjarige	het	suksesvol	teen	hierdie	beslissing	geappelleer.

WRIGHT	 R:	 [491]	 Ten	 tyde	 van	 die	 verhoor	 van	 die
saak	was	dit	gemenesaak	dat	appellant	minderjarig	was
ten	 tyde	van	die	aangaan	van	die	betrokke	ooreenkoms
(en	 toe	 die	 dagvaarding	 beteken	 is),	 maar	 was	 dit	 in
geskil	 of	 appellant	 geëmansipeerd	 was.	 Oor	 die	 hele
kwessie	van	emansipasie	bestaan	daar	’n	groot	polemiek
by	 akademici	 en	 is	 daar	 veral	 ook	 ’n	 groot	 verskil	 in
[492]	 uitgangspunte	 tussen	 verskillende	 beslissings	 oor
die	effek	van	emansipasie	en	of	dit	slegs	betrekking	het
op	 ooreenkomste	 wat	 aangegaan	 word	 met	 betrekking
tot	die	betrokke	minderjarige	se	nering.	Daar	is	selfs	al
betoog	dat	 volkome	ontslag	uit	 die	 ouerlike	mag	 reeds
teen	 die	 18e	 eeu	 in	 onbruik	 geraak	 het,	 of,	 in	 die
alternatief,	 by	 implikasie	 afgeskaf	 is	 deur	 wetgewing.
Vir	hierdie	 standpunt	 is	daar	 redelike	 sterk	gesag.	Sien
De	Wet	en	Van	Wyk	Die	Suid-Afrikaanse	Kontraktereg
en	Handelsreg	5de	 uitg	 op	 66.	Vergelyk	 Spiro	Law	 of
Parent	 and	 Child	 4de	 uitg	 op	 250.	 Die	 logiese
konsekwensie	 hiervan	 is	 dat	 stilswyende	 emansipasie
van	 ’n	 minderjarige	 slegs	 betrekking	 kan	 hê	 op
kontrakte	wat	verband	hou	met	 sy	nering	of	besigheid.
Sien	Riesle	 and	Rombach	 v	McMullin	 (1907)	 10	HCG
381;	 Ambaker	 v	 African	 Meat	 Co	 1927	 CPD	 326;
Ochberg	v	Ochberg’s	Estate	and	Another	1941	CPD	15;
Ahmed	v	Coovadia	1944	TPD	364	.	.	.
Ook	 in	 die	 betreklik	 onlangse	 beslissing	 van	 Sesing	 v
Minister	 of	 Police	 and	 Another	 1978	 (4)	 SA	 742	 (W)
[41]	 is	 die	 teenstrydige	 standpunte	 met	 betrekking	 tot
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(i)

(ii)

relatiewe	 en	 absolute	 emansipasie	 bespreek	 maar
onbeslis	gelaat.
Wat	wel	vasstaan,	is:

Dat	die	bewyslas	om	emansipasie	te	bewys,	op	die
persoon	 rus	 wat	 beweer	 dat	 die	 minderjarige
geëmansipeerd	is.	Sien	Ambaker	v	African	Meat	Co
(supra	 op	 327);	Ochberg	 v	 Ochberg’s	 Estate	 and
Another	 (supra	 op	 36);	 Grand	 Prix	 Motors	 WP
(Pty)	 Ltd	 v	 Swart	 (supra	 op	 222G)	 [Grand	 Prix
Motors	WP	(Pty)	Ltd	v	Swart	1976	(3)	SA	221	(K)
[40].
Dat	 emansipasie	 slegs	 geskied	met	 die	 uitdruklike
of	 stilswyende	 toestemming	 van	 die	 voog	 van	 die
minderjarige	en	dat	daar	dus	bewys	moet	word	dat
die	minderjarige	 se	 voog	 hom	 emansipeer	 het,	 en
nie	 dat	 hy	 homself	 as	 geëmansipeerd	 beskou	 nie.
Sien	Venter	 v	De	Burghersdorp	 Stores	1915	CPD
252	op	255;	Dickens	v	Daley	1956	 (2)	SA	11	 (N)
[39];	Sesing	v	Minister	of	Police	(supra	op	747B)	.
.	.

Selfs	 indien	 aanvaar	 word	 dat	 emansipasie	 nie	 beperk
word	 tot	 die	minderjarige	 se	 nering	 of	 beroep	 nie,	 kan
dit	slegs	bevind	word	indien	daar	[493]	bewys	word	dat
die	voog	toegestem	het	tot	“complete	freedom	of	action
with	 regard	 to	 his	 mode	 of	 living	 and	 earning	 his
livelihood”.	Dickens	v	Daley	(supra	op	16G).	Indien	dit,
byvoorbeeld,	slegs	bewys	sou	word	dat	die	minderjarige
se	 voog	 hom	 geëmansipeer	 het	 vir	 doeleindes	 van	 die
bedryf	 van	 die	 besigheid,	 sal	 die	 minderjarige	 se
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bevoegdheid	 om	 op	 te	 tree,	 nie	 uitgebrei	 word	 bo
daardie	bepaalde	beperkte	toestemming	nie	.	.	.
Indien	 emansipasie	 beperk	 sou	word	 tot	 kontrakte	wat
gesluit	is	met	betrekking	tot	die	minderjarige	se	nering,
sou	 die	 respondent	 se	 eie	 getuienis	 hom	 gekelder	 het,
aangesien	 hy	 getuig	 het	 dat	 die	 ooreenkoms	 en	 kursus
wat	aan	appellant	verkoop	is,	net	deur	appellant	gebruik
sou	word	vir	sy	persoonlike	ontwikkeling	en	dat	dit	niks
met	 die	 besigheid	 te	 doen	 het	 nie.	 (Die	 appellant	 het
egter	 tot	 die	 teendeel	 getuig.)	 Soos	 hierbo	 reeds
vermeld,	 word	 vir	 doeleindes	 hiervan	 aanvaar	 .	 .	 .	 dat
daar	 algemene	 en	 wye	 emansipasie	 kan	 bestaan	 met
betrekking	 tot	 alle	 kontrakte	 wat	 ’n	 minderjarige
aangaan,	 maar	 dat	 dit	 dan	 duidelik	 bewys	 moet	 word
deur	 respondent:	 “It	 should	 be	 clearly	 established	 and
not	 a	matter	 of	mere	 probability.”	 (Ambaker	 v	 African
Meat	Co	 (supra	op	 327).)	Hierdeur	word	 nie	 te	 kenne
gegee	dat	die	bewysmaatstaf	iets	meer	is	as	die	gewone
siviele	 standaard	 van	 ’n	 oorwig	 van	 waarskynlikhede
nie,	maar	 dat	 dit	wat	 op	waarskynlikhede	 bewys	moet
word,	 ’n	 duidelike,	 sekere	 en	 vasstaande	 situasie	moet
wees	waaruit	absoluut	ondubbelsinnig	blyk	dat	daar	wel
stilswyende	 (of	 natuurlik	 uitdruklike)	 verlening	 van
volkome	ontslag	van	die	ouerlike	mag	is.	Die	kritiek	van
Boberg	 (op	 cit	 op	 405)	 teen	 die	 Ambaker-beslissing
supra,	 is	 derhalwe,	 wat	 hierdie	 aspek	 betref,	 myns
insiens,	ongegrond.
Waar	die	appellant	se	vader	oorlede	is,	is	dit	appellant	se
moeder	 as	 voog	 wat	 hom	 moes	 emansipeer	 het.	 Sien
Grand	Prix	Motors	(supra	op	224B–F).	Die	posisie	blyk
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te	 wees	 dat	 appellant	 se	 vader	 betreklik	 kort	 voor	 die
betrokke	 kontrak	 aangegaan	 is,	 oorlede	 is	 en	 dat
appellant	 vir	 die	 boedel	 (wat	 deur	 ’n	 prokureur,	 mnr
Paolo,	hanteer	 is)	en	 in	opdrag	van	gemelde	Paolo	wat
ook	 die	 trustee	 was	 van	 die	 testamentêre	 trust,	 die
besigheid	 bedryf	 het.	 Die	 boedel	 of	 trustee	 het	 die
finansiële	 sy	van	die	 besigheid	bedryf	 en	 appellant	 het
geen	 tekenmagte	 of	 tjekboek	 van	 die	 besigheid	 gehad
nie.	 Appellant	 moes	 gemelde	 Paolo	 se	 toestemming
[494]	 verkry	 vir	 aankope	 of	 enige	 besigheidstransaksie
van	die	besigheid.	Toe	appellant	se	vader	geleef	het,	het
sy	vader	nog	sy	huur,	voedsel	en	petrol	betaal.
Op	 ’n	 latere	 stadium	het	hy	wel	 sy	voedsel	 en	klerasie
gekoop	 en	 self	 die	 huurgeld	 vir	 sy	 rondawel	 betaal	 uit
die	 salaris	 wat	 hy	 ontvang	 het.	 Hy	 het	 toe	 ’n
Autobankkaart	 gehad,	 maar	 geen	 tjekboek	 of
kredietkaart	nie.
Appellant	het	ook	nie	vir	homself	 ’n	motor	gekoop	nie
en	toe	sy	vader	geleef	het,	het	laasgenoemde	vir	hom	’n
motor	 gekoop.	 Oor	 die	 algemeen	 dui	 appellant	 se
getuienis	daarop	dat	hy	wel	vir	sy	dag	tot	dag	uitgawes
soos	voedsel,	klere	en	huisvesting	betaal	het	maar	dat	hy
vir	 groter	 kapitaaluitgawes	 deur	 sy	 oorlede	 vader
bygestaan	is.	Afgesien	van	voormelde	karige	feite	en	die
mededeling	 dat	 die	 besigheid	 se	 prokureur	 vir	 hom	 ’n
garagekaart	besorg	het,	 is	 daar	bykans	niks	wat	 aandui
dat	appellant	se	oorlede	vader,	of	sy	moeder,	inderdaad
toegestem	het	tot	sy	emansipasie	nie.	Die	wyse	waarop
die	besigheid	op	die	betrokke	stadium	bedryf	is,	spreek
tot	 die	 teendeel,	 en	 selfs	 die	 wyse	 waarop	 die
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onderhawige	kontrak	aangegaan	is,	dui	in	’n	mate	op	die
teendeel.	 Eerstens	 moet	 daar	 gewys	 word	 op	 die
geweldige	vaagheid	wat	daar	bestaan	met	betrekking	tot
dit	wat	inderdaad	deur	respondent	aan	appellant	verkoop
is.	In	die	dagvaarding	en	die	nadere	besonderhede	word
verwys	 na	 ’n	 kursus	 of	 kursusse	 wat	 aangebied	 sou
word,	maar	uit	die	getuienis	van	respondent	blyk	dit	dat
bloot	 ’n	 program	 afgelewer	 word.	 Vervolgens	 is
[bewysstuk]	A,	wat	 in	die	getuienis	beskryf	word	as	’n
faktuur	 maar	 in	 die	 pleitstukke	 beskryf	 word	 as	 die
kontrak,	uitgemaak	aan	Owen	Watson	Motors	(alhoewel
appellant	se	naam	ook	daarop	voorkom),	wat	die	indruk
skep	dat	die	verkoping	aan	die	besigheid	was	(appellant
het,	 trouens,	 in	die	tweede	been	van	sy	verweer	ontken
dat	hy	dit	persoonlik	aangekoop	het),	terwyl	respondent
self	 ook	 op	 ’n	 stadium	getuig	 het	 dat	 die	 geld	 van	 die
boedel	sou	kom,	alhoewel	hy	op	’n	ander	plek	gesê	het
dat	appellant	nooit	enige	melding	gemaak	het	van	waar
die	geld	vandaan	sou	kom	nie.	Wat	nog	meer	eienaardig
is,	 is	 dat	 respondent	 ’n	 analise	 van	 appellant	 sou	 doen
om	 hom	 persoonlik	 te	 help	 groei	 en	 te	 ontwikkel	 met
betrekking	 tot	sy	persoonlike	en	finansiële	 lewe	sonder
om	 eers	 vir	 appellant	 te	 vra	 hoe	 oud	 hy	 is	 of	 watter
standerd	hy	op	skool	geslaag	het.
Indien	 die	 getuienis	 wat	 in	 hierdie	 saak	 voorgelê	 is,
vergelyk	 word	 selfs	 met	 die	 getuienis	 van	 die	 Grand
Prix	 Motors-saak	 supra,	 of	 met	 die	 feite	 in	 Sesing	 v
Minister	of	Police	(supra),	is	dit	duidelik	dat	respondent
hom	nie	naastenby	van	sy	bewyslas	gekwyt	het	om	aan
te	 toon	 dat	 appellant	 se	 voog	 uitdruklik	 of	 stilswyend
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toegestem	het	 tot	 appellant	 se	 emansipasie	 nie.	Uit	 die
aard	van	die	 saak	kon	 respondent	 se	getuienis	die	 saak
nie	 verder	 neem	 nie	 (behalwe	 om	 aan	 te	 toon	 dat
appellant	vir	hom	24	of	25	jaar	oud	voorgekom	het),	en
is	daar	geen	getuienis	van	appellant	se	voog,	dit	wil	sê,
sy	moeder,	 of	 selfs	 die	 prokureur	wat	 die	 besigheid	 se
sake	hanteer	het,	aangebied	om	appellant	se	emansipasie
te	probeer	bewys	nie.	Vir	doeleindes	van	hierdie	 appèl
en	 op	 die	 reeds	 aanvaarde	 basis	 dat	 appellant	 se
getuienis	 verwerp	 is	 deur	 die	 hof	 a	 quo,	 moes	 die
respondent	dus	hoofsaaklik	op	appellant	se	eie	getuienis
aantoon	 dat	 hy	 geëmansipeerd	 is,	 en	 skiet	 hierdie
getuienis	ver	te	kort	om	dit	op	’n	duidelike	wyse	aan	te
toon	.	.	.
[495]	Die	bogemelde	bevinding	is	.	.	.	deurslaggewend,
aangesien	 dit	 daarop	 neerkom	 dat	 appellant	 nie	 ’n
geldige	ooreenkoms	kon	aangaan	nie.
Bygevolg	slaag	die	appèl	.	.	.
DU	TOIT	WN	R	het	saamgestem.

Note
See	Dickens	v	Daley	 [39];	Grand	Prix	Motors	WP	(Pty)	Ltd	v
Swart	[40];	Sesing	v	Minister	of	Police	[41].
In	 respect	 of	 WRIGHT	 J’s	 statement	 (493)	 that	 “[w]aar	 die
appellant	se	vader	oorlede	is,	is	dit	appellant	se	moeder	as	voog
wat	hom	moes	emansipeer	het”	(that	is,	if	the	appellant’s	father
is	 dead,	 it	 is	 the	 appellant’s	 mother	 as	 guardian	 who	 has	 to
emancipate	him),	it	should	be	remembered	that	both	parents	of
a	child	who	was	born	of	married	parents	have	guardianship	over
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the	child	and	both	therefore	have	equal	capacity	to	emancipate
their	child.	See	further	the	note	on	Dickens	v	Daley.

Aantekening
Sien	Dickens	v	Daley	[39];	Grand	Prix	Motors	WP	(Pty)	Ltd	v
Swart	[40];	Sesing	v	Minister	of	Police	[41].
In	 verband	met	WRIGHT	R	 se	 stelling	 (493)	 dat	 “[w]aar	 die
appellant	se	vader	oorlede	is,	is	dit	appellant	se	moeder	as	voog
wat	 hom	moes	 emansipeer	 het”,	 moet	 onthou	word	 dat	 beide
ouers	 gelyke	 voogdy	 oor	 hulle	 kind	 het	 indien	 die	 kind	 uit
getroude	ouers	gebore	 is	en	dat	hulle	dus	gelyke	bevoegdhede
het	om	die	kind	te	emansipeer.	Sien	verder	die	aantekening	by
Dickens	v	Daley.
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Mental	illness Geestesongesteldheid

[43]	LANGE	V	LANGE

1945	AD	332

The	test	for	and	consequences	of	mental	illness
The	 appellant	 married	 the	 defendant	 in	 March	 1940.	 In
December	 1942	 the	 defendant	 was	 admitted	 to	 a	 mental
hospital.	 In	 May	 1944	 the	 appellant	 applied	 for	 an	 order
declaring	her	marriage	to	the	defendant	 to	be	null	and	void	on
the	ground	that	he	was	mentally	ill	at	the	date	of	the	wedding.
From	the	evidence	it	was	clear	that	the	defendant	suffered	from
dementia	 praecox	 and	 heard	 imaginary	 voices.	On	 the	 day	 of
their	 wedding,	 for	 example,	 before	 entering	 the	 magistrate’s
office	where	they	were	married,	he	had	stopped	on	the	steps	and
had	 listened	 to	 the	 voices	 to	 get	 their	 consent	 before	 he	 was
willing	 to	 be	 married.	 The	 application	 was	 dismissed	 in	 the
court	a	quo.	An	appeal	against	this	decision	was	successful.

Die	toets	vir	en	gevolge	van	geestesongesteldheid
Die	appellant	 is	 in	Maart	1940	met	die	verweerder	getroud.	In
Desember	 1942	 is	 die	 verweerder	 in	 ’n	 inrigting	 vir
geestesongesteldes	 opgeneem.	 In	 Mei	 1944	 het	 die	 appellant
aansoek	 gedoen	 om	 ’n	 bevel	 dat	 haar	 huwelik	 met	 die
verweerder	 nietig	 verklaar	 word	 op	 grond	 daarvan	 dat	 hy
geestesongesteld	 was	 toe	 hulle	 getrou	 het.	 Dit	 was	 uit	 die
getuienis	 duidelik	 dat	 die	 verweerder	 aan	 dementia	 praecox
gely	 het	 en	 nie-werklike	 stemme	 gehoor	 het.	 Op	 hulle
huweliksdag	 het	 hy	 byvoorbeeld	 op	 die	 trappe	 van	 die
landdroskantoor	waar	hulle	getroud	is,	gaan	staan	en	eers	na	die
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stemme	 geluister	 om	 hulle	 goedkeuring	 te	 verkry	 voordat	 hy
bereid	was	om	in	die	huwelik	te	tree.	Die	aansoek	is	in	die	hof	a
quo	 van	die	hand	gewys	maar	 ’n	 appèl	 teen	hierdie	beslissing
het	geslaag.

TINDALL	 JA:	 [341]	 Before	 considering	 whether	 the
evidence	 was	 sufficient	 to	 discharge	 the	 onus,	 it	 is
necessary	to	consider	what	proof	is	required	to	establish
that	a	marriage	is	 invalid	on	the	ground	that	one	of	 the
parties	thereto	was	suffering	from	mental	disorder	at	the
time.	 As	 stated	 by	 INNES,	 CJ,	 in	 Pheasant	 v	 Warne
(1922,	AD	481,	 at	 pp	 487,	 488),	 a	 consenting	mind	 is
essential	to	contractual	validity.	Voet	(23.2.6)	states	that
“the	 consent	 of	 the	 parties	 to	 the	 marriage	 is	 such	 an
essential	 that	 a	 flaw	 in	 the	 consent	 renders	 a	marriage
ipso	 jure	 void;	 which	 happens	 when	 a	 marriage	 is
contracted	by	an	insane	person.”	I	use	the	term	“insane
person”	 as	 a	 translation	 of	 the	Latin	 furiosus.	 See	 also
Voet	(27.10.2),	the	passage	quoted	in	Molyneux	v	Natal
Land	 &	 Colonization	 Co	 (1905,	 AC	 555).	 There	 are
various	 types	 of	 insanity,	 but	 whatever	 types	 may	 be
intended	 to	be	 included	 in	 the	 statement	 that	 an	 insane
person	cannot	 contract	 a	valid	marriage,	 the	 reason	 for
the	 invalidity	 is	 the	 absence	 of	 the	 consenting	 mind.
[See	also]	Brouwer	(de	Jure	Connub	2.4.29)	.	.	.
In	Pheasant	v	Warne,	INNES,	CJ,	stated	at	p	488:
“And	running	 through	all	 the	statutory	definitions	of
mental	disorder,	so	far	as	these	definitions	affect	civil
liability,	 there	 will	 be	 found	 the	 test	 –	 whether	 the
person	 concerned	 is	 incapable	 of	 managing	 his
affairs.	 It	 is	 in	 essence	 the	 test	 of	 the	 early	 writers,
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though	 modern	 science	 may	 enable	 us	 to	 give	 it	 a
more	extended	and	effective	application.	And	a	court
of	law	called	upon	to	decide	a	question	of	contractual
liability	 depending	 upon	 mental	 capacity	 must
determine	whether	the	person	concerned	was	or	[342]
was	not	at	the	time	capable	of	managing	the	particular
affair	 in	 question	 –	 that	 is	 to	 say	 whether	 his	 mind
was	such	that	he	could	understand	and	appreciate	the
transaction	 into	 which	 he	 purported	 to	 enter.	 If	 he
was,	then	due	effect	must	be	given	to	his	intention	as
manifested;	if	he	was	not,	then	the	animus	which	 the
law	 requires	 could	 not	 have	 been	 present	 and	 the
transaction	must	be	declared	null	and	void.”

I	doubt	whether	 this	 statement	was	 intended	 to	 convey
that	 mental	 disorder	 in	 a	 contracting	 party	 does	 not
invalidate	 the	 contract	 unless	 that	 party	was,	 owing	 to
such	 disorder,	 unable	 to	 understand	 and	 appreciate	 the
transaction	into	which	he	entered.	It	is	noteworthy	that,
in	spite	of	the	wide	language	used	by	INNES,	CJ,	in	the
passage	 just	 quoted,	 in	 framing	 the	 terms	 of	 the	 order
remitting	 the	 case	 for	 further	 hearing,	 the	 learned
CHIEF	 JUSTICE	 phrased	 it	 in	 these	 terms:	 “The
defendant	to	be	permitted	to	file	a	plea	that	at	the	date	of
the	alleged	contract	of	sale	he	was	mentally	incapable	of
assenting	thereto.”
It	is	clear,	of	course,	that	if,	owing	to	mental	disease,	a
contracting	party	does	not	understand	or	appreciate	 the
nature	 of	 the	 matter,	 the	 contract	 will	 be	 void;	 for	 he
could	 not	 be	 held	 to	 have	 consented	 to	 obligations	 the
nature	 of	 which	 he	 could	 not	 understand.	 But	 the
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converse	 is	not	necessarily	 true.	As	pointed	out	by	DE
VILLIERS,	JP,	in	Estate	Rehne	v	Rehne	(1930,	OPD	80,
at	 p	 87),	where	 a	 party	 enters	 into	 a	 transaction	 under
the	 influence	 of	 an	 insane	 delusion	 the	 transaction
would	 not	 be	 validated	 merely	 because	 that	 party
understood	the	transaction	and	intended	to	enter	into	it.
It	seems	to	me	that	a	party’s	consent	may	be	motivated
or	 influenced	 by	 an	 insane	 delusion	 caused	 by	mental
disease,	and	that,	where	this	is	proved	to	be	the	case,	it
cannot	truly	be	said	that	his	mind	was	a	consenting	mind
.	.	.
The	behaviour	of	 the	defendant	described	by	 these	 two
witnesses	[that	 is,	 the	plaintiff	and	a	friend],	when	it	 is
considered	in	the	light	of	the	subsequent	[343]	history	of
the	 defendant	 and	 the	medical	 evidence	 .	 .	 .	 leaves	 no
doubt	 in	my	mind	 that	 at	 the	 time	 of	 his	marriage	 the
defendant	 already	had	dementia	praecox	 ;	 he	was	 then
subject	 to	 delusions	 of	 persecution	 and	 to	 auditory
hallucinations	and	the	delusions	and	hallucinations	were
caused	by	disease	of	 the	mind.	The	defendant’s	mental
state	in	December,	1942,	which	was	undoubtedly	that	of
a	 person	 suffering	 from	 dementia	 praecox,	 was	 not
recent	 or	 sudden	 in	 its	 inception;	 the	 evidence	 shows
that	 it	was	of	slow	growth.	 It	had	begun	as	far	back	as
1938	or	earlier,	and	the	question	is	whether	by	the	time
of	the	marriage	in	March,	1940,	it	had	developed	to	such
an	 extent	 that	 the	 defendant	 was	 not	 capable	 of
consenting	validly	to	the	contract	of	marriage	.	.	.
[T]he	defendant	must	have	understood	the	nature	of	the
contract	 and	 have	 appreciated	 the	 nature	 of	 the
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obligations	 he	 was	 undertaking.	 But	 the	 question	 is
whether	 his	 volition	 was	 not	 influenced	 by	 his	mental
disease	 and	 more	 particularly	 by	 the	 auditory
hallucinations	 from	 which	 he	 suffered.	 Of	 course	 it
cannot	 be	 demonstrated	 that	 his	 volition	 was	 so
influenced.	 Whether	 it	 was	 or	 was	 not	 is	 a	 matter	 of
inference;	but	it	 is	legitimate	to	draw	an	inference	on	a
balance	of	probabilities.	The	evidence	above	mentioned,
and	 especially	 that	 as	 to	 his	 behaviour	 before	 entering
the	 magistrate’s	 office	 to	 be	 married,	 seems	 to	 me	 to
render	 it	highly	 [344]	probable	 that	his	volition	was	so
influenced.	 It	 is	 true	 that	 the	 incident	 made	 little
impression	 at	 the	 time	 on	 the	 plaintiff,	 who	 seems	 to
have	 given	 her	 evidence	 very	 candidly.	 But	 that	 she
should	have	treated	it	lightly	then	is	readily	intelligible;
it	 is	 only	 in	 the	 light	 of	 the	 defendant’s	 subsequent
history	that	the	significance	of	the	symptom	in	question
can	be	measured.
I	have	come	to	 the	conclusion	on	 the	evidence	 that	 the
plaintiff	 established	 that	 the	 defendant’s	 volition	 in
entering	 into	 the	 marriage	 was	 influenced	 by	 auditory
hallucinations	 caused	 by	 mental	 disease.	 This	 is	 not	 a
case	 where	 the	 delusion	 was	 unconnected	 with	 the
transaction	 in	 question	 .	 .	 .	 The	 case	 is	 not	 free	 from
difficulty;	indeed,	it	is	an	illustration	of	the	truth	of	the
remark	of	LORD	LANGDALE	in	Snook	v	Watts	(50	ER
757)	that	“there	is	no	subject,	I	conceive,	more	difficult
to	 investigate	 and	 satisfactorily	 to	 adjudicate	 upon	 in
courts	 of	 justice	 than	 the	 state	 of	 a	 man’s	 mind,	 with
reference	 to	 his	 sanity	 or	 insanity,	 for	 the	 purpose	 of
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determining	whether	he	 is	 legally	bound	or	answerable
for	his	acts”.	But	on	the	whole	I	am	of	opinion	that	the
plaintiff’s	claim	ought	to	have	succeeded.
The	appeal	is	allowed	.	.	.
GREENBERG	JA	and	DAVIS	AJA	concurred.

Note
The	important	aspect	of	this	decision	is	that	the	court	declared
the	marriage	 null	 and	 void	 although	 it	 was	 found	 that,	 at	 the
time	of	the	wedding,	the	defendant	had	understood	the	nature	of
the	 act	 of	 marrying	 and	 had	 appreciated	 the	 nature	 of	 the
obligations	 he	 was	 undertaking.	 It	 was	 held	 that	 a	 person	 is
mentally	ill	not	only	if	he	or	she	cannot	understand	the	nature	of
the	transaction	in	question	because	of	a	mental	illness,	but	also
if	 the	 person	 understands	 the	 nature	 and	 consequences	 of	 the
juristic	 act	but	 is	motivated	or	 influenced	by	delusions	caused
by	mental	illness.	On	account	of	the	defendant’s	mental	illness
the	marriage	was	consequently	annulled.
See	in	this	regard	also	Estate	Rehne	v	Rehne	1930	OPD	80.	In
this	case,	a	deceased	person	had	made	donations	to	his	one	son
before	his	death.	After	his	death	these	donations	were	set	aside
since	it	was	found	that	they	had	been	made	while	the	deceased
was	under	the	influence	of	delusions	caused	by	mental	illness.
See	further	Prinsloo’s	Curators	Bonis	v	Crafford	and	Prinsloo
[44]	and	Theron	v	AA	Life	Assurance	Association	Ltd	[45].

Aantekening
Die	belangrikste	aspek	van	hierdie	beslissing	is	dat	die	hof	die
huwelik	 nietig	 verklaar	 het	 alhoewel	 bevind	 is	 dat	 die
verweerder	 tydens	 die	 huweliksluiting	 die	 aard	 van	 die
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handeling	verstaan	het	en	ook	die	aard	van	die	verpligtinge	wat
hy	onderneem	het,	begryp	het.	Die	hof	het	beslis	dat	’n	persoon
nie	 net	 geestesongesteld	 is	 indien	 hy	 of	 sy	 die	 aard	 van	 die
betrokke	 regshandeling	 as	 gevolg	 van	 ’n	 geestesongesteldheid
nie	begryp	nie,	maar	ook	indien	die	persoon	die	aard	en	gevolge
van	die	regshandeling	verstaan	maar	onder	die	 invloed	van,	of
aangedryf	 deur,	 delusies	 wat	 deur	 ’n	 geestesongesteldheid
veroorsaak	 is,	 handel.	 Op	 grond	 van	 die	 verweerder	 se
geestesongesteldheid	is	die	huwelik	gevolglik	nietig	verklaar.
Sien	 in	hierdie	verband	ook	Estate	Rehne	 v	Rehne	1930	OPD
80.	In	hierdie	saak	het	’n	oorledene	voor	sy	dood	skenkings	aan
sy	 een	 seun	 gemaak.	 Na	 sy	 dood	 is	 hierdie	 skenkings	 nietig
verklaar	 aangesien	 daar	 bevind	 is	 dat	 die	 skenkings	 gedoen	 is
toe	 die	 oorledene	 onder	 die	 invloed	 van	 geestesongestelde
delusies	was.
Sien	verder	Prinsloo’s	Curators	Bonis	v	Crafford	and	Prinsloo
[44]	en	Theron	v	AA	Life	Assurance	Association	Ltd	[45].

[44]	PRINSLOO’S	CURATORS	BONIS	V	CRAFFORD
AND	PRINSLOO

1905	TS	669

Marriage	entered	into	by	a	person	declared	to	be	mentally
ill

In	 July	1903	 the	 court	declared	Mr	Prinsloo	 to	be	of	unsound
mind	and	curators	were	 appointed	 to	his	 estate.	 In	April	 1905
while	 the	 order	 was	 still	 in	 force,	 Mr	 Prinsloo	 married	 Ms
Crafford	(that	is,	the	defendant).	The	curators	of	Mr	Prinsloo’s
estate	claimed	an	order	declaring	the	marriage	null	and	void	or,
"******	DEMO	-	www.ebook-converter.com*******"



in	the	alternative,	an	order	setting	it	aside	in	so	far	as	it	affected
his	property.	The	defence	was	raised	that	Mr	Prinsloo	was	sane
at	the	time	of	the	wedding,	and,	consequently,	that	the	marriage
was	valid	and	in	community	of	property.	The	defendant	claimed
an	 order	 in	 reconvention	 declaring	 the	 marriage	 valid	 and	 in
community	of	property	and	her	husband	 to	be	of	 sound	mind,
and	 removing	 the	 plaintiffs	 from	 their	 position	 as	 curatores
bonis.	The	claim	in	reconvention	was	granted.

Huwelik	aangegaan	deur	’n	persoon	wat	geestesongesteld
verklaar	is

In	 Julie	 1903	 is	 mnr	 Prinsloo	 deur	 die	 hof	 geestesongesteld
verklaar	en	kurators	is	aangestel	om	sy	boedel	 te	administreer.
In	April	1905	toe	die	bevel	nog	van	krag	was,	het	mnr	Prinsloo
met	 Me	 Crafford	 (dit	 wil	 sê,	 die	 verweerderes)	 getrou.	 Die
kurators	van	mnr	Prinsloo	se	boedel	het	hierop	 ’n	bevel	gevra
dat	 die	 huwelik	 nietig	 verklaar	word,	 of	 in	 die	 alternatief,	 dat
die	huwelik	nietig	verklaar	word	vir	sover	dit	sy	eiendom	raak.
Die	 verweer	 teen	 die	 eis	 was	 dat	 mnr	 Prinsloo	 by	 sy	 volle
verstand	was	toe	die	huwelik	aangegaan	is,	en	dat	die	huwelik
gevolglik	geldig	was	en	binne	gemeenskap	van	goed	was.	Die
verweerderes	het	in	rekonvensie	’n	bevel	gevra	dat	die	huwelik
geldig	was,	die	huwelik	binne	gemeenskap	van	goed	was,	haar
man	by	sy	volle	verstand	was,	en	die	eisers	van	hulle	posisie	as
curatores	bonis	onthef	word.	Die	hof	het	die	eis	in	rekonvensie
toegestaan.

SOLOMON	 J:	 [671]	 Now	 the	 first	 important	 question
which	arises	in	this	case	is	as	to	what	was	the	effect	of
the	 order	which	was	made	 by	 the	High	 Court	 in	 July,
1903,	 declaring	 Prinsloo	 to	 be	 of	 unsound	 mind	 and
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appointing	 curatores	 bonis	 to	 his	 estate	 .	 .	 .
[SOLOMON	J	referred	to	the	views	of	the	parties’	legal
representatives	and	some	authorities	and	proceeded:]
[672]	 In	 effect	 it	 seems	 to	 me	 that	 the	 result	 of	 the
authorities	is	this:	that	an	order	declaring	a	person	to	be
of	unsound	mind	 is	conclusive	proof	of	 the	 fact	 that	at
the	 time	 the	 order	 was	 made	 such	 person	 was	 insane,
and	 consequently	 that	 an	 order	 of	 that	 nature	 merely
shifts	 the	 onus	 of	 proof.	 For	 there	 is	 no	 doubt	 a
presumption	that	when	a	person	has	been	declared	to	be
of	 unsound	mind	 he	 continues	 to	 be	 of	 unsound	mind,
but	 it	 is	 open	 to	 him	 at	 any	 time	 to	 bring	 evidence	 to
satisfy	the	Court	that	subsequent	to	the	date	of	the	order
he	 became	 sane,	 and	 that	 consequently	 a	 contract
entered	into	by	him	after	the	order	was	a	valid	contract,
inasmuch	as	 it	was	entered	 into	by	him	at	a	 time	when
he	 was	 in	 full	 possession	 of	 his	 faculties.	 The	 only
effect,	therefore,	as	far	as	I	can	see,	is	that	such	an	order
shifts	 the	 onus	 of	 proof.	 If	 in	 the	 ordinary	 course	 any
transaction	 is	challenged	on	 the	ground	of	 insanity,	 the
onus	of	proof	 is	 on	 the	person	challenging	 it	 to	 satisfy
the	Court	 that	 the	 person	was	 insane	 at	 the	 time	when
the	 transaction	 was	 entered	 into,	 because	 the	 ordinary
presumption	is	 that	[673]	a	person	is	sane.	But	after	an
order	 of	 this	 nature	 it	 appears	 to	 me	 that	 the	 onus	 is
shifted	upon	 the	person	who	has	 been	declared	 insane,
and	that	it	is	necessary	for	him	to	satisfy	the	Court	that
he	 was	 sane	 at	 the	 time	 when	 the	 transaction	 was
entered	into.
If	 that	 is	 the	state	of	 the	 law	on	 this	question,	 then	 the
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whole	point	which	we	have	to	consider	is	whether	it	has
been	proved	to	our	satisfaction	that	at	the	time	when	this
marriage	 was	 contracted	 –	 on	 the	 25th	 April,	 1905	 –
Gert	 Cornelius	 Prinsloo	 was	 of	 sound	 mind.	 In	 other
words,	we	have	 to	be	satisfied	 that	his	state	of	mind	at
that	 time	was	 such	 that	 he	was	 able	 to	 understand	 the
nature	 of	 the	 contract	 into	 which	 he	 entered	 and	 to
appreciate	properly	the	duties	and	responsibilities	which
were	 created	 by	 that	 contract.	 Now	 on	 that	 question	 I
have	 not	 the	 slightest	 doubt	 whatsoever.	 After	 all,	 the
contract	of	marriage	is	a	very	simple	one,	and	it	does	not
require	 any	 very	 high	 degree	 of	 intelligence	 to
understand	 the	 nature	 of	 the	 contract;	 and	 no	 one	who
was	in	Court,	and	who	heard	Prinsloo	give	his	evidence
yesterday,	could	have	any	possible	doubt	that	he	was	of
sufficiently	sound	mind	and	understanding	to	realise	the
nature	of	the	obligation	into	which	he	was	entering,	and
to	 appreciate	 the	 duties	 and	 responsibilities	 created	 by
that	contract	.	.	.
[SOLOMON	 J	 then	 analysed	 the	 evidence	 and
proceeded:]
[675]	 I	 find	 then	 that	 it	 has	 been	 established	 that
Prinsloo	is	a	perfectly	sane	and	sound-minded	person	at
present,	 that	 he	 is	 in	 the	 same	 condition	now	as	 at	 the
time	when	 this	marriage	was	 entered	 into,	 and	 that	we
are	 therefore	 bound	 to	 come	 to	 the	 conclusion	 that	 the
marriage	 is	a	valid	marriage,	and	consequently	 that	 the
ordinary	 consequences	 of	 a	marriage	must	 follow,	 and
that	the	marriage	is	one	in	community	of	property.	That
being	 so,	 on	 the	 claim	 in	 the	 action	 in	 convention,
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asking	the	Court	to	declare	the	marriage	null	and	void	or
to	 set	 aside	 the	 marriage	 in	 so	 far	 as	 it	 affects	 the
property	of	the	co-defendant,	there	must	be	judgment	for
the	 defendant.	 On	 the	 claim	 in	 reconvention	 the
judgment	 of	 the	 Court	 is	 that	 the	 Court	 declares	 the
marriage	 to	 be	 of	 full	 force	 and	 effect	 and	 to	 be	 a
marriage	 in	 community	 of	 property,	 and	 the	 Court
further	 declares	 that	 Prinsloo	 is	 of	 sound	 mind	 and	 is
able	 to	 take	 charge	 of	 his	 own	 property,	 and	 therefore
we	remove	the	plaintiffs	from	their	position	as	curatores
bonis	.	.	.
WESSELS	and	BRISTOWE	JJ	concurred.

Note
A	mentally	 ill	 person	 has	 no	 capacity	 to	 act.	 Thus,	 any	 legal
transaction	he	or	she	enters	into	is	void	ab	initio	(Voet	27.10.3;
Grotius	 3.1.19;	 Van	 Leeuwen	 Rooms-Hollands-Regt	 2.7.8;
Lange	v	Lange	[43]).	The	fact	 that	a	person	has	been	declared
mentally	ill	and	a	curator	has	been	appointed	to	him	or	her	does
not,	as	such,	affect	his	or	her	capacity	to	act,	except	in	so	far	as
transactions	 in	 terms	 of	 the	 Consumer	 Protection	 Act	 68	 of
2008	 are	 concerned.	 Except	 in	 circumstances	 where	 this	 Act
applies,	the	issue	is	whether	the	person	was	in	fact	mentally	ill
when	the	transaction	was	entered	into.	If	the	person	was	in	fact
mentally	ill,	the	transaction	is	void	regardless	of	whether	or	not
he	or	she	has	been	declared	mentally	 ill.	 If	he	or	she	has	been
declared	mentally	 ill	 but	 entered	 into	 the	 transaction	 during	 a
lucidum	intervallum	(that	is,	a	lucid	interval),	the	transaction	is
valid	 and	 enforceable.	 However,	 as	 is	 clear	 from	 Prinsloo’s
case,	 certification	 is	 important	 as	 far	 as	 the	 onus	 of	 proof	 is
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concerned.	 See	 also	 Vermaak	 v	 Vermaak	 1929	 OPD	 13;
Mitchell	 v	 Mitchell	 1930	 AD	 217;	 Levin	 v	 Mechanich	 1931
EDL	32;	Theron	v	AA	Life	Assurance	Association	Ltd	[45].
The	Consumer	Protection	Act	has	 added	a	qualification	 to	 the
rule	 that	 a	 juristic	 act	 that	 is	 performed	 during	 a	 lucidum
intervallum	 is	valid	and	enforceable.	Section	39(1)(a)	provides
that	 an	 agreement	 to	 enter	 into	 a	 transaction	 for	 the	 supply	of
any	goods	or	 services	and	an	agreement	 for	 the	supply	of	any
goods	or	 services	 to	 a	 consumer	under	 the	Act	 “is	 void	 if	 the
consumer	 is	 subject	 to	 an	 order	 of	 a	 competent	 court	 holding
that	person	to	be	mentally	unfit	and	the	supplier	knew,	or	could
reasonably	have	determined,	that	the	consumer	was	the	subject
of	 such	 an	 order”.	 Thus,	 every	 such	 agreement	 a	 supplier
concludes	with	a	consumer	who	has	been	declared	mentally	ill
is	 void	 if	 the	 supplier	 knew	 or	 could	 reasonably	 have
determined	 that	 the	 consumer	 has	 been	 declared	 mentally	 ill.
The	agreement	is	void	even	if	the	consumer	concluded	it	during
a	 lucidum	 intervallum.	 This	 restriction	 violates	 the	 right	 to
equality	 and	 the	 right	 to	 dignity	 of	 persons	 who	 have	 been
declared	mentally	 ill	 (sections	9	 and	10	of	 the	Constitution	of
the	 Republic	 of	 South	Africa,	 1996).	 The	 limitation	might	 be
too	broad	and	too	restrictive	to	be	justifiable	in	terms	of	section
36	 of	 the	 Constitution	 since	 it	 does	 not	 provide	 for	 any
exception	 to	 the	 rule	 that	 the	 agreement	 is	 void,	 even	 if	 the
agreement	is	very	advantageous	to	the	consumer.
In	 the	 present	 case,	 SOLOMON	 J	 referred	 to	 marriage	 as	 a
contract	(673;	see	also	Lange	v	Lange	[43];	Pienaar	v	Pienaar
’s	Curator	 [48]).	This	view	is	 incorrect,	 for	although	marriage
is	a	 type	of	agreement,	 there	are	so	many	differences	between
contracts	 and	 marriage	 that	 marriage	 cannot	 logically	 be
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categorised	as	a	type	of	contract:	see,	for	example,	Ex	parte	AB
1910	TS	 1332;	Holland	 v	Holland	 1973	 (1)	 SA	 897	 (T)	 899;
Mahendra	 v	 Framashnee	 Case	 8422/2006	 21	May	 2007	 (W)
(unreported);	 Van	 der	 Linden	 1.3.1;	 Christie	 135;	 Heaton
Family	 Law	 15;	 Visser	 and	 Potgieter	 4;	 Aquilius	 1944	 SALJ
239.

Aantekening
’n	 Geestesongestelde	 persoon	 is	 handelingsonbevoeg.
Gevolglik	is	enige	regshandeling	wat	hy	of	sy	aangaan	ab	initio
nietig	 (Voet	 27.10.3;	 De	Groot	 3.1.19;	 Van	 Leeuwen	Rooms-
Hollands-Regt	 2.7.8;	 Lange	 v	 Lange	 [43]).	 Die	 feit	 dat	 ’n
persoon	 geestesongesteld	 verklaar	 is	 en	 ’n	 kurator	 vir	 hom	of
haar	 aangestel	 is,	 raak	 nie	 op	 sigself	 die	 persoon	 se
handelingsbevoegdheid	 nie,	 behalwe	 vir	 sover	 transaksies
ingevolge	die	Consumer	Protection	Act	68	van	2008	ter	sprake
is.	Behalwe	wanneer	hierdie	wet	van	toepassing	is,	is	die	vraag
of	 die	 persoon	 inderdaad	 ten	 tyde	 van	 die	 aangaan	 van	 die
handeling	 geestesongesteld	 was.	 Was	 die	 persoon	 inderdaad
geestesongesteld,	 is	 die	 handeling	 nietig	 ongeag	 of	 hy	 of	 sy
geestesongesteld	verklaar	 is	al	dan	nie.	Indien	die	persoon	wel
geestesongesteld	 verklaar	 is	 maar	 die	 transaksie	 tydens	 ’n
lucidum	intervallum	 (dit	wil	 sê,	 ’n	helder	oomblik)	 aangegaan
het,	 is	 die	 transaksie	 geldig	 en	 afdwingbaar.	 Soos	 uit	 die
Prinsloo-saak	blyk,	is	sertifisering	egter	van	belang	vir	sover	dit
die	bewyslas	aangaan.	Sien	ook	Vermaak	v	Vermaak	1929	OPD
13;	Mitchell	v	Mitchell	1930	AD	217;	Levin	v	Mechanich	1931
OD	32;	Theron	v	AA	Life	Assurance	Association	Ltd	[45].
Die	 Consumer	 Protection	 Act	 kwalifiseer	 die	 reël	 dat	 ’n
transaksie	 wat	 tydens	 ’n	 lucidum	 intervallum	 aangegaan	 is
geldig	 en	 afdwingbaar	 is.	 Artikel	 39(1)(a)	 bepaal	 dat	 ’n
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ooreenkoms	om	’n	 transaksie	aan	te	gaan	vir	die	 lewering	van
enige	 goedere	 of	 dienste	 asook	 ’n	 transaksie	 vir	 die	 lewering
van	 enige	 goedere	 of	 dienste	 aan	 ’n	 verbruiker	 ingevolge	 die
wet	 nietig	 is	 “if	 the	 consumer	 is	 subject	 to	 an	 order	 of	 a
competent	court	holding	that	person	to	be	mentally	unfit	and	the
supplier	 knew,	 or	 could	 reasonably	 have	 determined,	 that	 the
consumer	 was	 the	 subject	 of	 such	 an	 order”.	 Enige	 sodanige
ooreenkoms	 wat	 ’n	 verskaffer	 sluit	 met	 ’n	 verbruiker	 wat
geestesongesteld	verklaar	is,	 is	dus	nietig	indien	die	verskaffer
geweet	 het	 of	 redelikerwys	 kon	 vasstel	 dat	 die	 verbruiker
geestesongesteld	verklaar	 is.	Die	 ooreenkoms	 is	 nietig	 selfs	 al
het	die	verbruiker	dit	gedurende	’n	lucidum	intervallum	gesluit.
Deur	 hierdie	 beperking	 op	 te	 lê,	 skend	 die	 artikel	 die	 reg	 op
gelykheid	 en	 die	 reg	 op	 menswaardigheid	 van	 persone	 wat
geestesongesteld	verklaar	is	(artikels	9	en	10	van	die	Grondwet
van	die	Republiek	van	Suid-Afrika,	1996).	Hierdie	beperking	is
moontlik	 te	wyd	 en	 te	 inperkend	om	 ingevolge	 artikel	 36	 van
die	 Grondwet	 regverdigbaar	 te	 wees	 want	 dit	 maak	 glad	 nie
voorsiening	vir	’n	uitsondering	op	die	reël	dat	die	ooreenkoms
nietig	is	nie,	selfs	nie	eers	indien	die	ooreenkoms	uiters	gunstig
is	vir	die	verbruiker	nie.
In	die	onderhawige	saak	het	SOLOMON	R	na	’n	huwelik	as	’n
kontrak	verwys	(673;	sien	ook	Lange	v	Lange	 [43];	Pienaar	v
Pienaar	’s	Curator	[48]).	Hierdie	siening	is	verkeerd.	Alhoewel
die	huwelik	’n	tipe	ooreenkoms	is,	bestaan	daar	soveel	verskille
tussen	die	huwelik	as	’n	soort	ooreenkoms	en	kontrakte	dat	dit
onlogies	is	om	die	huwelik	as	’n	soort	kontrak	aan	te	merk:	sien
byvoorbeeld	Ex	 parte	 AB	 1910	 TS	 1332;	Holland	 v	 Holland
1973	 (1)	 SA	 897	 (T)	 899;	 Mahendra	 v	 Framashnee	 Saak
8422/2006	21	Mei	2007	(W)	(ongerapporteer);	Van	der	Linden
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1.3.1;	Christie	135;	Visser	en	Potgieter	4;	Heaton	Family	Law
15;	Aquilius	1944	SALJ	239.

[45]	THERON	V	AA	LIFE	ASSURANCE
ASSOCIATION	LTD

1995	(4)	SA	361	(A)

A	mentally	disabled	person’s	capacity	to	enter	into	a
contract

The	 appellant	 was	 the	 nominated	 beneficiary	 under	 a	 life
insurance	 policy	 a	 deceased	 person	 had	 with	 the	 respondent.
The	 respondent	 repudiated	 liability	 under	 the	 policy.	 The
appellant	instituted	action	in	the	Cape	Provincial	Division	of	the
High	Court	 (now	 the	Western	Cape	High	Court,	 Cape	 Town)
for	 payment	 of	 the	R200	 000	 that	 he	 alleged	was	 due	 to	 him
under	the	policy.	The	respondent’s	repudiation	was	based,	inter
alia,	 on	 the	 ground	 that	 the	 deceased	 was	 severely	 mentally
disabled	 and	 consequently	 lacked	 the	 mental	 capacity	 to
conclude	the	contract.	At	school	he	had	not	progressed	beyond
grade	4	and	he	had	 reached	 that	 level	only	 in	certain	subjects.
The	evidence	as	to	whether	he	was	mentally	able	to	understand
the	 full	 implications	 of	 taking	 out	 an	 insurance	 policy	 was
contradictory.	 The	 court	a	 quo	 found	 for	 the	 respondent.	 The
appellant	successfully	appealed	to	the	Appellate	Division	(now
the	Supreme	Court	of	Appeal).

Bevoegdheid	van	’n	verstandelik	gestremde	persoon	om	’n
kontrak	aan	te	gaan

Die	 appellant	 is	 as	 begunstigde	 aangewys	 ingevolge	 ’n
lewenspolis	 wat	 deur	 ’n	 oorlede	 persoon	 by	 die	 respondent
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uitgeneem	 is.	Toe	die	 respondent	weier	om	die	R200	000	wat
ingevolge	die	polis	aan	die	appellant	verskuldig	was	 te	betaal,
het	 laasgenoemde	 in	 die	Kaapse	 Provinsiale	Afdeling	 van	 die
Hoë	Hof	(nou	die	Wes-Kaap	Hoë	Hof,	Kaapstad)	aksie	ingestel.
Die	 respondent	 het	 onder	 andere	 aanspreeklikheid	 ontken	 op
grond	daarvan	dat	die	oorledene	verstandelik	baie	erg	gestrem
was	en	gevolglik	nie	daartoe	in	staat	was	om	die	kontrak	aan	te
gaan	nie.	Op	skool	het	hy	nie	verder	as	graad	4	gevorder	nie	en
dit	 ook	 net	 in	 sekere	 vakke.	 Die	 getuienis	 of	 hy	 verstandelik
daartoe	 in	 staat	was	 om	 die	 volle	 implikasies	 van	 die	 sluiting
van	’n	versekeringskontrak	te	begryp,	was	teenstrydig.	Die	hof
a	quo	het	ten	gunste	van	die	respondent	beslis.	Die	appellant	het
suksesvol	 teen	 hierdie	 beslissing	 geappelleer	 na	 die
Appèlafdeling	(nou	die	Hoogste	Hof	van	Appèl).

VIVIERS	 JA:	 [374]	 In	 the	present	 case	 the	onus	 is,	 in
my	 view,	 all-important.	 An	 enquiry	 into	 the	 state	 of	 a
man’s	mind	is,	from	the	nature	of	things,	a	very	difficult
and	 delicate	 one,	 as	was	 pointed	 out	 by	 INNES	CJ	 in
Pheasant	 v	 Warne	 1922	 AD	 481	 at	 489	 and	 by
TINDALL	 JA	 in	 Lange	 v	 Lange	 1945	 AD	 332	 [43]
[375]	 at	 344.	 In	 the	 present	 case	 it	 is	 particularly	 so
because,	 firstly,	 nothing	 is	 known	 about	 the	 insured
during	 the	 crucial	 period	 of	 his	 life	 just	 before	 the
contract	 in	 question	was	 concluded,	 and,	 secondly,	 the
evidence	adduced	at	the	trial	was	so	contradictory.
The	test	for	contractual	capacity	which	is	of	application
in	 the	present	case	 is	 that	which	has	been	laid	down	in
cases	such	as	Prinsloo’s	Curators	Bonis	v	Crafford	and
Prinsloo	1905	TS	669	[44]	and	the	two	cases	referred	to
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in	 the	 preceding	 paragraph.	 In	 Prinsloo’s	 case	 supra
SOLOMON	J	stated	at	673	that	the	test	was	whether	the
person	 concerned	 “was	 of	 sufficiently	 sound	mind	 and
understanding	to	realise	the	nature	of	the	obligation	into
which	he	was	entering,	and	to	appreciate	the	duties	and
responsibilities	created	by	that	contract”.
In	Pheasant	v	Warne	(supra)	INNES	CJ	stated	at	488:
“And	a	court	of	law	called	upon	to	decide	a	question
of	 contractual	 liability	 depending	 upon	 mental
capacity	 must	 determine	 whether	 the	 person
concerned	 was	 or	 was	 not	 at	 the	 time	 capable	 of
managing	the	particular	affair	in	question	–	that	is	to
say	 whether	 his	 mind	 was	 such	 that	 he	 could
understand	and	appreciate	 the	 transaction	 into	which
he	purported	to	enter.”

See	also	Lange	v	Lange	(supra	at	341–2).
In	my	view,	the	contract	of	insurance	in	question	was	a
fairly	simple	one	and	it	did	not	require	a	high	degree	of
intelligence	to	understand	the	nature	of	the	contract	and
the	nature	of	the	obligations	created	thereby.	It	was	not
in	 issue	 that	 by	 the	 time	 of	 the	 insured’s	 death	 no
premiums	 were	 outstanding	 and	 in	 view	 further	 of
Richter’s	 evidence	 [that	 is,	 a	 bank	manager	 who	 gave
evidence],	 it	must	 be	 accepted	 that	 the	 insured	 at	 least
understood	his	responsibility	for	paying	the	premiums	.	.
.
[In	the	result	the	appeal	succeeded.]
HEFER	JA	concurred	in	the	judgment	of	VIVIERS	JA.
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In	 a	 dissenting	 judgment	 SCHUTZ	 JA	 held	 that	 the
appeal	should	have	been	dismissed.

Note
In	 the	 case	 under	 discussion	 VIVIERS	 JA	 said	 that	 “the
contract	of	insurance	in	question”	was	a	fairly	simple	one	and	it
did	 not	 require	 a	 high	 degree	 of	 intelligence	 to	 understand	 its
nature	and	provisions	(375).	This	might	have	been	 true	of	 this
specific	 contract	 but	 surely	 cannot	 apply	 to	 all	 insurance
contracts	since	at	least	some	of	them	are	very	complicated.
In	 respect	 of	 the	 test	 for	 contractual	 capacity	 and	 the	onus	 of
proof	see	also	Lange	v	Lange	[43];	Prinsloo’s	Curators	Bonis	v
Crafford	and	Prinsloo	[44].

Aantekening
VIVIERS	 AR	 het	 in	 hierdie	 saak	 gesê	 dat	 “the	 contract	 of
insurance	 in	question”	redelik	eenvoudig	was	en	dat	dit	nie	 ’n
hoë	mate	van	intelligensie	vereis	het	om	die	aard	en	bepalings
daarvan	 te	 verstaan	 nie	 (375).	 Dit	 mag	 dalk	 waar	 wees	 vir
hierdie	 spesifieke	 kontrak	 maar	 kan	 tog	 sekerlik	 nie	 vir	 alle
versekeringskontrakte	 geld	 nie	 aangesien	 ten	minste	 sommige
van	hulle	baie	ingewikkeld	is.
In	 verband	 met	 die	 toets	 om	 te	 bepaal	 of	 ’n	 persoon	 die
bevoegdheid	 het	 om	 ’n	 kontrak	 aan	 te	 gaan	 en	 die	 bewyslas,
sien	 ook	 Lange	 v	 Lange	 [43];	 Prinsloo’s	 Curators	 Bonis	 v
Crafford	and	Prinsloo	[44].

Inability	to	manage	own	affairsOnvermoë	om	eie	sake	te	behartig
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[46]	JUDIN	V	WEDGWOOD

2003	(5)	SA	472	(W)

Appointment	of	a	curator	for	a	person	who	is	unable	to
manage	his	or	her	own	affairs

The	 applicant	 approached	 the	 court	 for	 the	 appointment	 of	 a
curator	 ad	 litem	 to	 the	 first	 respondent.	 The	 applicant	 had
rendered	professional	services	on	behalf	of	the	first	respondent
and	wanted	 to	 sue	 him	 for	 the	 payment	 of	 amounts	 that	were
allegedly	still	due	in	respect	of	those	professional	services.	The
first	 respondent	 and	 his	 wife	 opposed	 the	 application.	 They
alleged	 that	 the	 first	 respondent	 was	 able	 to	 oppose	 the
proposed	litigation	without	the	assistance	of	a	curator	ad	litem.
They	 further	 alleged	 that	 the	 applicant	 had	 no	 locus	 standi	 to
apply	 for	 the	 appointment	 of	 a	 curator	 ad	 litem	 to	 the	 first
respondent,	as	the	applicant	had	no	direct	interest	which	entitled
him	to	bring	the	application.	The	first	 respondent	had	suffered
severe	 brain	 damage	 as	 a	 consequence	 of	 radiotherapy	 to	 his
brain.	As	a	 result,	he	was	found	 to	be	 totally	and	permanently
incapable	of	carrying	on	his	occupation	and	 received	a	payout
under	 his	 disability	 insurance	 policy.	 The	 occupation	 he	 had
had	 was	 that	 of	 executive	 director	 of	 a	 number	 of	 large
companies.	None	of	 the	medical	 reports	 that	were	used	 as	 the
basis	 for	 the	 conclusion	 that	 he	 was	 totally	 and	 permanently
incapable	of	carrying	on	his	occupation	dealt	with	his	capacity
to	deal	with	the	litigation	the	applicant	intended	to	launch.	The
court	dismissed	the	application	with	costs.

Aanstelling	van	’n	kurator	vir	’n	persoon	wat	nie	in	staat	is
om	sy	of	haar	eie	sake	te	behartig	nie

Die	 applikant	 het	 die	 hof	 genader	 om	 die	 aanstelling	 van	 ’n
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curator	 ad	 litem	 vir	 die	 eerste	 respondent.	 Die	 applikant	 het
namens	die	eerste	 respondent	professionele	dienste	gelewer	en
het	 beplan	om	hom	 te	dagvaar	vir	 betaling	van	bedrae	wat	 na
bewering	 steeds	 vir	 die	 lewering	 van	 sodanige	 dienste
verskuldig	 was.	 Die	 eerste	 respondent	 en	 sy	 vrou	 het	 die
aansoek	teengestaan.	Hulle	het	beweer	dat	die	eerste	respondent
in	staat	was	om	sonder	die	bystand	van	’n	curator	ad	litem	die
beplande	 regsverrigtinge	 te	 opponeer.	 Hulle	 het	 verder
aangevoer	dat	die	applikant	nie	 locus	standi	het	om	die	hof	 te
nader	vir	die	aanstelling	van	’n	curator	ad	litem	nie	aangesien
die	applikant	geen	direkte	belang	het	wat	hom	daarop	geregtig
maak	 om	 die	 aansoek	 te	 bring	 nie.	 Die	 eerste	 respondent	 het
ernstige	breinskade	opgedoen	as	gevolg	van	radioterapie	aan	sy
brein.	As	gevolg	daarvan	is	bevind	dat	hy	 totaal	en	permanent
ongeskik	 is	 om	 sy	 beroep	 te	 beoefen	 en	 het	 hy	 ’n	 uitbetaling
ingevolge	 sy	 ongeskiktheidspolis	 ontvang.	 Sy	 beroep	 was	 dié
van	die	uitvoerende	direkteur	van	’n	aantal	groot	maatskappye.
Nie	een	van	die	mediese	verslae	wat	gebruik	is	as	grondslag	vir
die	 bevinding	 dat	 hy	 totaal	 en	 permanent	 ongeskik	 is	 om	 sy
beroep	te	beoefen,	het	gehandel	oor	sy	vermoë	om	die	litigasie
wat	die	applikant	beplan	om	in	te	stel,	te	opponeer	nie.	Die	hof
het	die	aansoek	met	koste	van	die	hand	gewys.

BLIEDEN	J:	[7]*	It	is	a	well-known	principle	of	our	law
that	 someone	who	claims	 relief	 from	a	court	 in	 respect
of	any	matter	must	establish	 that	he	or	she	has	a	direct
interest	 in	 the	matter	 in	 order	 to	 acquire	 the	 necessary
locus	standi	to	seek	such	relief.	That	interest	must	not	be
too	remote,	and	must	not	be	academic	in	nature.	Cabinet
of	 the	 Transitional	 Government	 for	 the	 Territory	 of
South-West	Africa	 v	Eins	1988	 (3)	SA	369	 (A)	 387H–
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388G;	Jacobs	and	another	v	Waks	and	another	1992	(1)
SA	521	 (A)	533J–535D	 (and	 the	cases	quoted	 in	 these
two	cases).	It	was	submitted	that	the	applicant	had	made
out	no	such	case	in	the	papers	before	the	Court.
[8]	 Counsel	 for	 the	 first	 respondent	 further	 submitted
that	this	was	especially	so	in	this	matter	because	of	the
opposition	to	the	application	by	both	of	the	respondents.
The	second	respondent	is	the	first	respondent’s	wife	and
is	 also	an	experienced	medical	practitioner.	 In	addition
the	application	is	opposed	by	the	first	respondent’s	adult
children,	 his	 attorneys	 and	 various	 friends	 of	 the	 first
respondent,	 all	 of	whom	have	 filed	 affidavits	 opposing
the	 application.	 These	 affidavits	 are	 based	 on	 the
deponents’	present	knowledge	of	the	first	respondent.	In
my	view	there	is	substance	in	these	submissions.
[9]	The	applicant’s	only	interest	in	the	first	respondent’s
mental	condition	is	that	of	a	creditor.	His	claim	that	the
best	 interests	 of	 the	 first	 respondent	 are	 of	 concern	 to
him	 as	 he	 is	 attempting	 to	 obtain	 payment	 of	 monies
from	 him,	 is	 to	 say	 the	 least,	 rather	 strange.	 If	 the
monies	are	due	and	payable	to	the	applicant	as	claimed,
the	 first	 respondent’s	 mental	 condition	 at	 the	 time	 the
action	is	instituted	is	not	relevant	to	the	applicant’s	case.
Neither	counsel	was	able	to	refer	me	to	a	case	where	a
creditor	 suing	 on	 a	 claim	 based	 on	 a	 contract	 had
applied	for	or	obtained	an	order	appointing	a	curator	ad
litem	 to	 his	 debtor	 in	 order	 to	 enable	 the	 latter	 to
participate	 in	 any	 proposed	 litigation.	 I	 have	 not	 been
able	to	find	such	a	case	and	I	find	this	hardly	surprising.
In	my	view	the	health	of	the	first	respondent,	whether	it
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be	his	 physical	 or	mental	 health,	 has	 insufficient	 to	 do
with	 the	 applicant	 to	 justify	 him	 bringing	 the	 present
application.
[10]	 However,	 if	 I	 am	 wrong	 on	 the	 issue	 of	 the
applicant’s	 locus	 standi,	 I	 am	 of	 the	 view	 that	 the
present	application	cannot	 succeed	 for	other	 reasons	as
well.
[11]	 Putting	 it	 at	 its	 lowest	 in	 order	 to	 succeed	 in	 an
application	 of	 this	 nature,	 an	 applicant	 must	 establish
that	the	patient’s	(first	respondent’s)	mental	condition	is
of	 such	 a	 nature	 that	 he	 is	 unable	 to	 understand	 the
nature	or	 effect	of	 the	proceedings	which	 the	applicant
proposes	to	bring	against	them.	Delius	v	Delius	1960	(1)
SA	270	(N);	Ex	parte	Van	der	Linde	1970	 (2)	SA	718
(O)	at	720C–D;	Jonathan	v	General	Accident	Insurance
Co	of	South	Africa	Ltd	1992	(4)	SA	618	(C)	at	623I–J;
Theron	 v	 AA	 Life	 Assurance	 Association	 Ltd	 1995	 (4)
SA	361	(A)	375D–E	[45].
[12]	The	 applicant	 has	made	no	 attempt	whatsoever	 to
comply	with	the	requirements	of	rule	57	of	the	Supreme
Court	 Rules	 which	 prescribes	 the	 procedure	 to	 be
followed	in	an	application	of	this	nature	.	.	.
[13]	However,	 even	 if	 one	 ignores	 the	 requirements	 of
rule	57,	which	of	course	one	cannot	do,	a	reading	of	the
applicant’s	papers	and	the	medical	reports	annexed	to	it,
on	which	the	applicant	relies	for	his	contention	that	the
first	respondent	is	unable	to	manage	his	affairs,	does	not
support	 this	 claim.	 The	 various	 medical	 reports	 show
that	 the	 experts	who	made	 such	 reports	 did	 not	 in	 any
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way	deal	with	the	first	respondent’s	capacity	to	conduct
his	own	affairs	.	.	.
[14]	 [T]he	 experts’	 attention	 was	 focused	 on	 the	 first
respondent’s	 ability	 to	 reassume	 his	 previous
employment.	Clearly	he	was	not	able	to	do	this.
[15]	During	argument	and	on	being	confronted	with	the
difficulties	 in	 his	 case	 as	 already	 described,	 the
applicant’s	 counsel	 argued	 that	 the	 applicant	would	 be
satisfied	 if	 the	Court	 did	 not	 grant	 the	 order	 as	 prayed
for	in	the	notice	of	motion,	but	ordered	that	a	curator	ad
litem	be	appointed	to	report	to	the	Court	on	the	capacity
of	 the	 first	 respondent	 to	 manage	 his	 affairs.	 Such	 an
order	 was	 made	 in	 Ex	 Parte	 Thomson:	 In	 re	 Hope	 v
Hope	1979	(3)	SA	483	(W).
[16]	In	the	Ex	Parte	Thomson	case,	supra,	the	applicant
had	made	 out	 a	prima	 facie	 case	 to	 the	 effect	 that	 the
patient	 suffered	 from	 certain	 disabilities	 which
precluded	 her	 from	 opposing	 certain	 matrimonial
litigation.	 It	 should	also	be	mentioned	 that	 in	 that	 case
the	 patient	 herself	 supported	 the	 application	 for	 a
curator	ad	 litem.	 It	was	also	 supported	by	members	of
her	family.	Neither	of	these	elements	are	to	be	found	in
the	present	case.	On	the	contrary	no	prima	facie	case	has
been	made	out	and	the	patient	and	all	those	close	to	him
oppose	the	application	in	the	strongest	terms.
[17]	 In	 addition	 the	 applicant	 has	 filed	 a	 full	 affidavit
which	 in	 lucid	 terms	 sets	 out	 his	 reasons	 for	 opposing
the	present	proceedings.	I	agree	with	the	submission	of
first	respondent’s	counsel	that	to	appoint	a	curator	to	a
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person	 without	 full	 justification	 therefore,	 if	 only	 for
reporting	purposes,	constitutes	a	serious	violation	of	that
person’s	 dignity	 and	 status	 which	 is	 contrary	 to	 the
provisions	 of	 section	 10	 of	 the	 Constitution
[Constitution	of	the	Republic	of	South	Africa,	1996].	As
is	apparent	from	the	rest	of	this	judgment,	I	find	no	such
justification.
[The	 court	 therefore	 dismissed	 the	 application	 with
costs.]

Note
As	 is	 clear	 from	 this	 case,	 the	 courts	 are	hesitant	 to	 appoint	 a
curator	to	an	adult	(see	also	Mitchell	v	Mitchell	1930	AD	217;
Ex	parte	Kotze	1955	 (1)	SA	665	 (C);	Ex	parte	Klopper:	 In	 re
Klopper	[47	]).	They	attach	considerable	importance	to	whether
the	person	consents	to	being	placed	under	curatorship	(Mitchell
v	 Mitchell;	 Ex	 parte	 De	 Villiers	 1943	 WLD	 56;	 Ex	 parte
Berman:	In	re	Estate	Dhlamini	1954	(2)	SA	386	(W);	Ex	parte
Derksen	1960	(1)	SA	380	(N);	Ex	parte	Thomson:	In	re	Hope	v
Hope	1979	(3)	SA	483	(W)).	However,	a	person	can	be	placed
under	 curatorship	 regardless	 of	 whether	 or	 not	 he	 or	 she
consents	thereto.	In	each	case	the	court	has	to	be	convinced	on	a
balance	of	probabilities	 that	 the	appointment	 is	necessary.	 If	a
person	consents,	he	or	she	must	obviously	be	able	to	understand
the	 proceedings	 (Ex	 parte	 Van	Dyk	 1939	 CPD	 202;	Ex	 parte
Bell	1953	(2)	SA	702	(O)).

Aantekening
Soos	uit	hierdie	saak	blyk,	is	die	howe	huiwerig	om	’n	kurator
vir	’n	volwasse	persoon	aan	te	stel	(sien	ook	Mitchell	v	Mitchell
1930	AD	217;	Ex	parte	Kotze	1955	 (1)	SA	665	 (K);	Ex	 parte
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Klopper:	In	re	Klopper	[47]).	Hulle	heg	baie	waarde	daaraan	of
die	 betrokke	 persoon	 toestem	 om	 onder	 kuratele	 geplaas	 te
word	(Mitchell	v	Mitchell	;	Ex	parte	De	Villiers	1943	WPD	56;
Ex	parte	Berman:	In	re	Estate	Dhlamini	1954	(2)	SA	386	(W);
Ex	parte	Derksen	1960	(1)	SA	380	(N);	Ex	parte	Thomson:	In
re	Hope	v	Hope	 1979	 (3)	SA	483	 (W)).	 ’n	Persoon	kan	 egter
onder	kuratele	geplaas	word	of	hy	of	sy	nou	daartoe	toestem	al
dan	 nie.	 In	 elke	 geval	 moet	 die	 hof	 op	 ’n	 oorwig	 van
waarskynlikheid	oortuig	word	dat	die	aanstelling	nodig	is.	Waar
’n	persoon	toestem,	is	dit	vanselfsprekend	dat	hy	of	sy	in	staat
moet	 wees	 om	 die	 verrigtinge	 te	 verstaan	 (Ex	 parte	 Van	 Dyk
1939	CPD	202;	Ex	parte	Bell	1953	(2)	SA	702	(O)).

	

The	 numbers	 in	 square	 brackets	 are	 the	 paragraph	 numbers	 used	 in	 the
decision.
Die	 nommers	 in	 vierkantige	 hakies	 is	 die	 paragraafnommers	 wat	 in	 die
uitspraak	gebruik	is.

[47]	EX	PARTE	KLOPPER:	IN	RE	KLOPPER

1961	(3)	SA	803	(T)

Appointment	of	a	curator	to	an	adult
This	 case	 dealt	 with	 an	 application	 for	 the	 appointment	 of	 a
curator	bonis.	First	 the	appointment	of	a	curator	ad	 litem	was
sought.	The	application	was	made	by	the	respondent’s	son	and
supported	 by	 the	 respondent’s	 wife.	 The	 respondent	 opposed
the	 application.	 He	 was	 a	 wealthy	 man	 who	 until	 1955	 had
successfully	managed	his	affairs.	He	had	then	suffered	a	stroke
after	which	his	wife	had	managed	his	affairs	for	four	years.	In
1959	he	had	resumed	active	control	of	his	affairs,	although	he
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occasionally	 suffered	 from	 epileptic	 fits.	 The	 applicant
maintained	 that	 due	 to	 and	 as	 a	 result	 of	 the	 stroke,	 the
respondent	 was	 unable	 to	manage	 his	 affairs.	 The	 application
was	dismissed.

Aanstelling	van	’n	kurator	vir	’n	volwassene
Hierdie	 saak	 het	 gehandel	 oor	 ’n	 aansoek	 om	 die	 aanstelling
van	’n	curator	bonis.	Eers	is	aansoek	gedoen	om	die	aanstelling
van	’n	curator	ad	litem.	Die	aansoek	is	deur	die	respondent	se
seun	gedoen	en	is	deur	die	respondent	se	vrou	ondersteun.	Die
respondent	het	die	aansoek	teengestaan.	Hy	was	’n	welgestelde
man	wat	tot	1955	sy	sake	suksesvol	behartig	het.	Hy	het	toe	’n
beroerteaanval	 gehad	 en	 sy	 vrou	 het	 vier	 jaar	 lank	 sy	 sake
bestuur.	Vanaf	1959	het	hy	weer	sy	eie	belange	behartig.	Hy	het
van	 tyd	 tot	 tyd	 epileptiese	 aanvalle	 gekry.	 Die	 applikant	 het
beweer	dat	die	respondent	as	gevolg	van	die	beroerteaanval	nie
daartoe	in	staat	was	om	sy	eie	sake	te	behartig	nie.	Die	aansoek
is	van	die	hand	gewys.

GALGUT	 J:	 [GALGUT	 J	 dealt	with	 the	 evidence	 and
proceeded:]	 [804]	On	 these	affidavits	 I	 am	of	 the	view
that	it	has	not	been	shown	that	the	respondent	is	unable
to	 manage	 his	 affairs.	 The	 medical	 evidence	 gives
ground	 for	 no	more	 than	 suspicion	 .	 .	 .	 [805]	There	 is
nothing	on	the	papers	to	suggest	that	he	is	giving	away
his	assets;	that	he	is	squandering	his	money	or	that	he	is
likely	to	farm	at	a	loss.	Nowhere	is	it	suggested	that	he,
by	his	conduct,	will	cause	any	diminution	of	his	assets.
In	 all	 these	 circumstances	 it	 seems	 to	 me	 that	 the
probabilities	are	that	he	is	able	to	manage	his	affairs.	It
may	be	that	he	is	quick	tempered	or	eccentric	and	it	may
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be	 that	 he	 suffers	 from	 fits	 on	 occasions	 but	 this	 does
not	mean	that	he	is	not	capable	of	managing	his	affairs.
For	the	applicant	it	was	argued	that	it	was	not	necessary
to	show	on	a	balance	of	probabilities	that	there	was	need
for	 the	appointment	of	a	curator-ad-litem.	It	was	urged
that	 the	 procedure	 is	 tantamount	 to	 a	 judicial	 enquiry
into	the	state	of	the	respondent’s	capacity	to	take	care	of
himself	or	of	his	property	with	a	view	to	protecting	him
against	 loss;	 it	 was,	 therefore,	 only	 necessary	 to	 show
prima	 facie	 that	 the	 respondent	 could	 not	 manage	 his
affairs;	 if	a	Court	 is	of	 the	view	that	 the	circumstances
are	 such	 as	 to	 cause	 it	 to	 believe	 that	 it	 might	 be
necessary	for	the	protection	of	the	respondent	to	appoint
a	 curator	 it	 should	 do	 so.	 It	 seems	 to	 me	 that	 this
submission	goes	 far	 too	 far.	The	authorities	 to	which	 I
have	 been	 referred	 are	 not	 in	 pari	materia	 [that	 is,	 do
not	deal	with	the	same	subject].	Most	of	them	deal	with
the	 position	 in	 regard	 to	 the	 appointment	 of	 a	 curator
bonis.	Others	deal	with	the	position	of	the	appointment
of	a	curator-ad-litem	for	a	specific	purpose	but	not	as	a
preliminary	step	to	 the	appointment	of	a	curator	bonis.
As	 I	 read	 the	 authorities	 a	 Court	 will	 not	 appoint	 a
curator	 bonis	 until	 it	 is	 absolutely	 satisfied	 that	 the
patient	has	to	be	protected	against	loss	which	would	be
caused	 because	 the	 patient	 is	 unable	 to	 manage	 his
affairs.	 I	 do	 not	 propose	 to	 deal	 with	 the	 authorities
quoted	 to	me.	 Some	 of	 them	 have	 been	 referred	 to	 by
HERBSTEIN,	J,	in	Ex	parte	Kotze,	1955	(1)	SA	665	(C)
at	 p	 666.	 The	 learned	 Judge	 in	 that	 case	 came	 to	 the
conclusion	that	before	the	Court	could	interfere	with	the
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right	of	an	adult	to	control	his	own	affairs	the	Court	had
to	 be	 satisfied	 after	 a	 proper	 enquiry	 into	 the	 mental
condition	of	 the	alleged	patient	 that	 interference	by	 the
Court	 was	 justified.	 In	 that	 case	 the	 following	 dictum
from	Mitchell	 v	 Mitchell,	 1930	 AD	 217	 at	 p	 224	 was
cited	 with	 approval:	 “Before	 a	 curator-ad-litem	 is
appointed	 to	 a	 person	 of	 full	 age	 there	 must	 be	 an
enquiry	into	the	mental	state	of	the	person	concerned	at
the	time	of	the	appointment.”
The	 facts	 in	Mitchell’s	 case	 were	 very	 different	 from
those	 before	 me	 but	 I	 quote	 these	 two	 cases	 only	 to
show	how	careful	a	Court	will	be	before	it	will	appoint	a
curator-ad-litem	to	an	adult.	No	authority	has	been	cited
to	 show	 that	 the	 rule	of	onus	 should	be	different	 in	 an
application	 for	 the	 appointment	 of	 a	 curator-ad-litem
which	is	opposed	than	in	any	other	opposed	application.
It	is	for	the	applicant	to	satisfy	the	Court	on	a	balance	of
probabilities	that	such	a	step	is	necessary.	In	my	view	in
this	 case	 the	 probabilities	 seem	 to	 me	 to	 lie	 with	 the
respondent.	 He	 has	 in	 fact	 been	 conducting	 his	 affairs
successfully	[806]	for	the	past	year	or	more	and	has	not
squandered	or	dissipated	any	of	his	assets.
In	the	result	the	application	fails	and	is	dismissed	.	.	.

Note
Note	that	in	Klopper’s	case	the	court	rejected	the	argument	that
in	an	application	for	the	appointment	of	a	curator	ad	litem	it	is
sufficient	if	a	prima	facie	case	is	made	out.	In	this	instance	too
it	 must	 be	 proved	 on	 a	 balance	 of	 probabilities	 that	 the
appointment	is	necessary.
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See	also	Judin	v	Wedgwood	[46].

Aantekening
Let	 daarop	 dat	 die	 hof	 in	 die	 Klopper-saak	 die	 argument
verwerp	het	dat	by	’n	aansoek	om	’n	curator	ad	litem	aan	te	stel
dit	 voldoende	 is	 indien	 ’n	 prima	 facie-saak	 uitgemaak	 word.
Ook	 in	 hierdie	 geval	moet	 op	 ’n	 oorwig	 van	waarskynlikheid
bewys	word	dat	die	aanstelling	nodig	is.
Sien	ook	Judin	v	Wedgwood	[46].

[48]	PIENAAR	V	PIENAAR’S	CURATOR

1930	OPD	171

Marriage	entered	into	by	a	woman	declared	incapable	of
managing	her	own	affairs

Before	 the	 plaintiff	 married	 his	 wife,	 she	 was	 suffering	 from
chronic	 mental	 and	 physical	 disorders	 which	 rendered	 her
incapable	 of	 managing	 her	 own	 affairs.	 She	 was	 declared
incapable	 of	 managing	 her	 own	 person	 and	 affairs	 and	 the
defendant	was	appointed	as	curator	to	her	person	and	property.
While	 the	 order	was	 still	 in	 force	 she	married	 the	 plaintiff	 in
community	 of	 property	 without	 the	 defendant’s	 consent.	 The
plaintiff,	by	virtue	of	the	community	of	property	effected	by	the
marriage,	 claimed	 an	 order	 compelling	 the	 defendant	 to	 hand
over	the	plaintiff’s	wife’s	assets.	The	defendant	excepted	to	the
plaintiff’s	claim.	The	exception	was	dismissed.

Huwelik	aangegaan	deur	’n	vrou	wat	onbevoeg	verklaar	is
om	haar	eie	sake	te	behartig

Voordat	die	eiser	met	sy	vrou	getroud	is,	het	sy	aan	chroniese
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geestelike	 en	 fisiese	 ongesteldheid	 gely,	wat	 daartoe	 gelei	 het
dat	sy	nie	haar	eie	sake	kon	behartig	nie.	’n	Hof	het	verklaar	dat
sy	 nie	 daartoe	 in	 staat	 was	 om	 haar	 eie	 persoon	 en	 sake	 te
bestuur	nie	en	het	die	verweerder	as	kurator	oor	haar	persoon	en
goed	aangestel.	Terwyl	die	bevel	nog	gegeld	het,	het	sy	sonder
die	 toestemming	 van	 die	 verweerder	 binne	 gemeenskap	 van
goed	met	 die	 eiser	 getrou.	Die	 eiser	 het	 toe	 op	 grond	 van	 die
gemeenskap	van	goed	wat	weens	die	huwelik	tussen	hom	en	sy
vrou	tot	stand	gekom	het,	aansoek	gedoen	om	’n	bevel	om	die
verweerder	te	verplig	om	sy	vrou	se	eiendom	te	oorhandig.	Die
verweerder	 het	 eksepsie	 aangeteken.	 Die	 eksepsie	 is	 van	 die
hand	gewys.

DE	VILLIERS	JP:	[173]	Mr	Hoexter	contends	on	behalf
of	 the	 defendant	 that	 a	 person	 who	 has	 been	 declared
incapable	of	managing	her	own	affairs	and	been	placed
under	curators	of	the	person	and	property,	cannot	[174]
marry	without	 the	curator’s	consent,	even	if	she	is	able
to	understand	the	nature	of	the	contract	of	marriage	and
is	mentally	and	physically	capable	of	entering	into	such
contract;	 and	 secondly,	 that,	 even	 if	 she	 can	 so	marry,
the	marriage	is	without	community	of	goods	[that	is,	out
of	 community	 of	 property].	Mr	Hoexter	 relies	 strongly
on	 the	 analogy	 of	 the	 prodigus	 [that	 is,	 a	 prodigal].	 It
certainly	 appears	 from	 the	 authorities	 quoted	 by	 him
that,	 where	 the	 Court	 has	 declared	 a	 person	 to	 be	 a
prodigus	and	has	interdicted	him	from	the	management
of	his	own	property,	and	has	appointed	a	curator	 to	his
estate,	such	person	cannot	enter	into	a	marriage	without
his	curator’s	consent,	or	at	any	rate	not	 into	a	marriage
in	 community	 of	 goods	 –	 Kersteman,	 Rechtsg	 Woord
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s.v.	“Curateele”,	 and	 “Trouwbeloften”,	 pp	 90	 and	 554;
Voet	(23.1.3);	Brouwer	De	Jure	Conn	(1.4.18).	It	seems
to	me,	however,	that	the	analogy	cannot	be	followed	in
this	 case,	 as	 the	 position	 is	 vitally	 different.	 It	 is	 not
difficult	 to	 understand	why	 a	 declared	 prodigal	 should
be	 under	 restrictions	 as	 to	marriage	 in	 community,	 for
he	 has	 been	 interdicted	 from	 the	 administration	 of	 his
estate	(.	.	.	Voet	(27.10.6.7);	Lybrecht,	Red	Vert	(pt	I,	p
516)),	and	the	sole	administration	has	been	vested	in	the
curator.	It	could	therefore	well	be	held	to	follow	that,	on
his	 marriage	 without	 the	 curator’s	 consent,	 his	 estate
would	not	 fall	 into	 the	community.	The	position	 is	not
the	 same	 in	 the	 case	 of	 persons	 to	 whom	 curators	 are
appointed	 on	 the	 ground	 of	 insanity	 or	 by	 reason	 of
some	other	mental	or	physical	defect	or	incapacity,	such
as	 feeblemindedness,	 lack	 of	 understanding,	 blindness,
deafness,	 dumbness,	 chronic	 disease.	 To	 all	 these
persons	curators	may	be	appointed	by	the	Court	–	Voet
(27.10.13)	 –	 to	 assist	 them	 in	 performing	 legal	 acts	 at
such	times	as,	and	to	the	extent	to	which,	their	particular
form	 of	 incapacity	 renders	 such	 assistance	 necessary,
but	 the	 persons	 mentioned	 are	 not	 interdicted	 or
deprived	 of	 the	 administration	 of	 their	 property,	 as	 the
prodigus	 is.	The	mere	 fact	 that	 such	a	person	has	been
declared	 insane	 or	 incapable	 of	 managing	 his	 affairs,
and	that	a	curator	is	appointed	to	such	person,	does	not
deprive	 him	 of	 the	 right	 of	 administering	 his	 own
property	 and	 entering	 into	 contracts	 and	 other	 legal
dispositions	 to	 the	 extent	 to	which	he	may	de	 facto	 be
capable,	 mentally	 and	 physically,	 of	 so	 doing.	 Such
mental	or	physical	capacity	may	vary	from	day	 to	day,
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but	at	all	times	it	remains	a	question	of	fact.	The	object
of	appointing	a	curator	is	merely	to	assist	the	person	in
question	 in	performing	 legal	acts	 [175]	 to	 the	extent	 to
which	 such	 assistance	 is	 from	 day	 to	 day,	 in	 varying
degrees,	 necessary.	 Thus	 even	 a	 person	 who	 has	 been
declared	 insane	and	 to	whose	estate	a	curator	has	been
appointed	 can	 dispose	 of	 his	 property	 and	 enter	 into
contracts	whenever	he	is	mentally	capable	of	doing	so	–
Voet	 (27.10.3,	 4),	 and	 can	 therefore	 enter	 into	 a	 valid
marriage	in	community	of	goods	at	any	time	when	he	is
mentally	 capable	 of	 doing	 so	 –	 Prinsloo’s	 Curators	 v
Crafford	 (1905,	 TS	 669)	 [44].	 The	 same	 principle
applies	a	 fortiori	 [that	 is,	 with	 stronger	 reason]	 to	 the
person	who	has	not	been	declared	insane,	but	has	merely
been	declared	 incapable	of	managing	his	affairs	 and	 to
whom	 a	 curator	 has	 on	 that	 account	 been	 appointed.
Here	again	the	curator	is	merely	appointed	to	assist	the
person	 in	 making	 legal	 dispositions	 in	 so	 far	 as	 such
assistance	 is	 necessary,	 according	 to	 the	 nature	 of	 the
incapacity	 in	 question,	 but	 the	 person	 still	 retains	 his
contractual	 and	 legal	 capacities	 and	 the	 administration
of	 his	 property	 to	 the	 full	 extent	 to	 which	 he	 is	 from
time	 to	 time	 mentally	 or	 physically	 able	 to	 exercise
them.	The	point	is	stated	clearly	by	Voet	(27.10.13):
“It	has	also	been	 thought	proper	 that	curators	should
be	 appointed	 to	 persons	 who	 on	 account	 of	 some
physical	defect	are	unable	to	manage	their	affairs,	and
on	that	account	need	the	assistance	of	another	in	their
affairs;	 such	 as	 deaf	 persons	 and	 dumb	 persons	 and
persons	ailing	 from	a	chronic	disease.	 In	 the	case	of
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such	persons,	however,	the	curator	will	not	assist	with
his	 advice	 or	 authority	 and	 assistance	 in	 business
matters	 save	 in	 so	 far	 as	 such	 persons	 may	 be
impeded	by	such	physical	defect	from	managing	and
administering	 their	 own	 affairs	 as	 they	 think	 fit;
almost	 in	 the	 same	way	 as	 a	 curator	 appointed	 to	 a
lunatic	 is	 only	 a	 curator	 in	 name	 during	 any	 lucid
interval	 in	 which	 the	 lunatic	 may	 manage	 his	 own
affairs.”

It	is	clear,	therefore,	that	these	cases	differ	from	that	of
the	interdicted	prodigal.	In	all	these	instances	the	person
who	 has	 been	 declared	 insane	 or	 otherwise	 incapable,
retains	 his	 contractual	 and	 legal	 capacities	 and	 his
administration	of	his	own	affairs	to	the	extent	to	which
he	 is	 from	day	 to	day	capable	of	exercising	 them.	 If	at
any	time	he	is	not	legally	competent	to	perform	a	legal
act,	that	incompetence	flows	from	the	physical	or	mental
incapacity	 which	 prevents	 him	 from	 understanding	 or
from	giving	his	consensus,	and	not	from	the	fact	that	he
has	been	declared	incapable	and	had	a	curator	appointed
to	 him.	 It	 seems	 to	 me,	 therefore,	 that	 Mr	 Hoexter’s
argument	 founded	 upon	 the	 [176]	 analogy	 of	 the
prodigus	 cannot	 be	 accepted.	 The	 same	 may	 be	 said
about	his	parallel	argument	founded	upon	the	analogy	of
a	minor	 .	 .	 .	 There	 is	 again	 this	 vital	 difference	 that	 a
minor,	 like	 the	prodigus,	 has	 not	 the	 administration	 of
his	 own	property,	 and	has	 no	 contractual	 capacity	 as	 a
general	 rule,	whereas	 the	 person	 to	whom	 a	 curator	 is
appointed	 on	 the	 ground	 of	 some	 mental	 or	 physical
incapacity	 retains	 the	 administration	 of	 his	 property	 in
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the	 manner	 above	 described.	 Lastly,	 Mr	 Hoexter	 has
relied	 upon	 the	 fact	 that	 in	 the	 present	 case	 (differing
from	the	case	of	Prinsloo,	ubi	supra,	and	from	the	case
of	Mitchell	v	Mitchell	and	Others	 1930,	AD	217),	Mrs
Pienaar	[that	is,	the	plaintiff’s	wife]	has	had	a	curator	to
her	person	appointed	as	well	as	a	curator	to	her	property.
It	does	not	seem	to	me	that	the	difference	is	material.	It
appears	 that	 the	 distinction	 between	 a	 curator	 to	 the
person	 and	 a	 curator	 to	 the	 property	 was	 known	 to
Roman-Dutch	 lawyers	–	Hoola	van	Nooten,	Vad	Recht
(vol	II,	p	596),	but	I	have	not	found	that	any	distinct	line
is	drawn	between	the	functions	of	the	one	and	the	other	.
.	 .	 It	 seems,	 however,	 that	 no	 distinction	 was	 drawn
between	the	legal	capacity	of	 the	adult	ward	in	the	one
case	and	the	other.	Thus	 the	passages	of	Voet	 to	which
reference	 has	 been	 made	 above	 –	 Voet	 (27.10.5;
27.10.13)	–	deal	with	the	case	of	a	person	to	whom	any
curator	 has	 been	 appointed,	 without	 drawing	 any
distinction	 between	 curators	 to	 the	 person	 and	 curators
to	 the	 estate.	 In	 any	 case	 it	 seems	 to	 me	 that,	 if	 the
appointment	 of	 a	 curator	 to	 the	 property	 does	 not
deprive	 the	 adult	 ward	 of	 contractual	 capacity	 and	 the
administration	of	property	as	above	described,	it	follows
a	fortiori	that	the	appointment	of	a	curator	to	the	person
will	not	do	so.	Leaving	on	one	side,	then,	the	case	of	a
prodigal	 who	 has	 been	 interdicted	 from	 the
administration	 of	 his	 property,	 it	 seems	 to	 me	 that,
where	 a	 person	 has	 been	 declared	 incapable	 of
managing	 his	 affairs	 on	 account	 of	 some	 mental	 or
physical	incapacity	or	defect,	and	a	curator	of	the	person
or	property,	or	both,	has	been	appointed	to	such	person,
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he	 may	 nevertheless	 administer	 his	 property	 or	 enter
into	 any	 contract	 or	 other	 legal	 disposition	 which	 he
may	from	time	to	time	be	de	facto	capable,	mentally	or
physically,	 of	 entering	 into,	 including	 a	 contract	 of
marriage	 in	 community	 of	 goods.	 It	 [176]	 follows	 that
the	plaintiff’s	declaration	discloses	a	cause	of	action,	as
it	alleges	 that	at	all	 times	Mrs	Pienaar	was	“capable	of
understanding	 the	 nature	 of	 marriage	 and	 the
responsibilities	created	 thereby,”	which	I	understand	as
an	allegation	that	she	had	at	the	time	of	her	marriage	the
necessary	mental	capacity	to	contract,	or	at	any	rate	the
necessary	mental	 capacity	 to	 enter	 into	 the	 contract	 of
marriage.	The	exception	is	therefore	dismissed	.	.	.

Note
This	case	clearly	shows	that	appointment	of	a	curator	bonis	to	a
person	does	not	deprive	the	person	of	capacity	to	act	(see	also
Mitchell	v	Mitchell	1930	AD	217;	De	Villiers	v	Espach	1958	(3)
SA	91	(T)).	The	person	can	manage	his	or	her	own	affairs	when
his	or	her	mental	and	physical	abilities	allow	him	or	her	 to	do
so.	The	person’s	capacity	 to	enter	 into	valid	 legal	 transactions
may	therefore	differ	from	day	to	day	but	remains	a	question	of
fact.
In	respect	of	the	court’s	view	that	marriage	is	a	contract,	see	the
note	 on	 Prinsloo’s	 Curators	 Bonis	 v	 Crafford	 and	 Prinsloo
[44].

Aantekening
Uit	die	uitspraak	is	dit	duidelik	dat	die	feit	dat	’n	curator	bonis
vir	 ’n	 persoon	 aangestel	 is,	 nie	 beteken	 dat	 sy	 of	 haar
handelingsbevoegdheid	 hom	 of	 haar	 ontneem	 is	 nie	 (sien	 ook
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Mitchell	v	Mitchell	1930	AD	217;	De	Villiers	v	Espach	1958	(3)
SA	 91	 (T)).	 Die	 persoon	 kan	 sy	 of	 haar	 eie	 belange	 behartig
indien	 hy	 of	 sy	 geestelik	 en	 liggaamlik	 bevoeg	 is	 om	 dit	 te
doen.	Hierdie	bevoegdheid	mag	van	dag	tot	dag	verskil	maar	dit
bly	’n	feitevraag.
In	verband	met	die	hof	se	siening	dat	’n	huwelik	’n	kontrak	is,
sien	die	 aantekening	by	Prinsloo’s	Curators	Bonis	 v	Crafford
and	Prinsloo	[44].

Influence	of	alcohol Invloed	van	alkohol

[49]	VAN	METZINGER	V	BADENHORST

1953	(3)	SA	291	(T)

The	influence	of	intoxication	on	a	person’s	capacity	to	act
The	plaintiff	acted	as	estate	agent	 in	a	 transaction	between	the
defendant	 and	 a	 third	 party	 in	 terms	 of	which	 defendant	 sold
certain	 immovable	 property	 to	 the	 third	 party.	 The	 plaintiff
subsequently	 claimed	 commission	 from	 the	 defendant.	 The
defendant	 admitted	 that	 he	 and	 the	 third	 party	 had	 signed	 a
contract	 of	 sale	 but	 contended	 that	 he	 had	 been	 under	 the
influence	of	alcohol	at	 the	time	and	had	known	neither	that	he
was	 signing	 the	 contract	 nor	 what	 its	 contents	 were.
Furthermore,	 the	 defendant	 averred	 that	 the	 contract	 was	 in
conflict	with	his	 instructions	 to	 the	plaintiff	and	that	he	would
never	have	signed	a	contract	containing	such	provisions	had	he
been	 sober.	 The	magistrate	 found	 that	 although	 the	 defendant
had	been	drinking,	he	was	not	intoxicated	to	such	a	degree	that
he	 was	 unable	 to	 enter	 into	 the	 contract.	 The	 decision	 was
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confirmed	on	appeal.

Die	invloed	van	dronkenskap	op	’n	persoon	se
handelingsbevoegdheid

Die	eiser	het	as	eiendomsagent	opgetree	in	’n	transaksie	tussen
die	 verweerder	 en	 ’n	 derde	 ingevolge	 waarvan	 sekere
onroerende	goed	deur	die	verweerder	aan	die	derde	verkoop	is.
Die	eiser	het	nou	sy	kommissie	van	die	verweerder	geëis.	Die
verweerder	 het	 erken	 dat	 hy	 en	 die	 derde	 ’n	 koopkontrak
onderteken	 het	maar	 het	 beweer	 dat	 hy	 onder	 die	 invloed	 van
drank	was	en	dat	hy	nie	besef	het	dat	hy	die	kontrak	onderteken
of	wat	die	inhoud	daarvan	is	nie.	Hy	het	verder	beweer	dat	die
kontrak	gebots	het	met	sy	opdrag	aan	die	eiser	en	dat	hy	nooit
’n	kontrak	met	sodanige	inhoud	sou	gesluit	het	as	hy	nugter	was
nie.	 Die	 landdros	 het	 bevind	 dat	 alhoewel	 die	 verweerder
gedrink	het,	hy	nie	 in	 so	 ’n	mate	onder	die	 invloed	van	drank
was	dat	hy	nie	in	staat	was	om	die	kontrak	aan	te	gaan	nie.	’n
Appèl	teen	die	beslissing	het	misluk.

RUMPFF	R:	 [293]	Dit	 is	nodig	om	stil	 te	 staan	by	die
invloed	van	dronkenskap	op	die	handelingsbevoegdheid
van	’n	persoon.	Iemand	wat	so	onder	invloed	van	drank
is	 dat	 hy	 nie	weet	wat	 hy	 doen	 nie	 is	 volgens	 ons	 reg
onbevoeg	om	’n	kontrak	te	sluit.	Grotius	druk	dit	as	volg
uit	–	Inleidinge,	 3.14.5:	 “Uit	het	gunt	hier	vooren	 in	 ’t
ghemeen	 is	 ghezeit	 kan	 genoeg	 verstaen	 werden,	 dat
oock	droncke	luiden	niet	bequaem	en	zijn	om	haer	selve
te	 verbinden:	 te	 weten	 die	 door	 dronckenschap	 haers
verstands	onmachtich	zijn	geworden	.	.	.”	Sien	ook	Voet
18.1.4,	 en	 Pothier	Oblig	 par	 49	 (vertaling	 Evans)	 wat
lui:	“It	 is	evident	 that	drunkenness,	when	it	goes	so	far
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as	absolutely	 to	destroy	 the	reason,	 renders	a	person	 in
this	 state,	 so	 long	 as	 it	 continues,	 incapable	 of
contracting	 since	 it	 renders	 him	 incapable	 of	 consent.”
So	 ook	 Van	 der	 Linden	 Koopmans	 Handboek	 1.14.3:
“Die	 zoo	 dronken	 zyn	 dat	 zy	 het	 gebruik	 der	 reden
geheel	 verloren	 hebben,	 zyn	 ook	 onbekwaam	 om	 te
contracteeren.”
Uit	 wat	 hier	 aangehaal	 is	 volg	 dit	 dat	 dronkenskap	 as
sodanig	 van	 so	 ’n	 aard	 moet	 wees	 dat	 die	 betrokke
persoon	 nie	 net	 makliker	 oortuigbaar	 is	 nie	 of	 meer
gewillig	 is	om	’n	kontrak	te	sluit	nie	maar	hy	moet	nie
weet	 dat	 hy	 ’n	 kontrak	 aangaan	 nie	 of	 hy	 moet	 geen
benul	hê	van	die	bepalings	van	die	kontrak	nie.	Volgens
Engelse	 Reg	 is	 ’n	 persoon	 wat	 weens	 dronkenskap	 sy
rede	verloor	het	non	compos	mentis	[met	ander	woorde,
nie	 by	 sy	 volle	 verstand	 nie].	 Tog	 skynbaar	 kan	 hy	 ’n
kontrak	 aangegaan	 in	 so	 ’n	 toestand	 later	 bekragtig
wanneer	hy	nugter	word.	Indien	daar	geen	totale	verlies
van	rede	is	nie	weens	drank	sal	die	Hof	geen	verligting
gee	nie	tensy	die	beskonkene	tot	drank	uitgelok	is	of	sy
dronkenskap	 misbruik	 is	 om	 ’n	 onbillike	 voordeel	 uit
hom	 te	 kry	 –	 Story	 Equity	 Commentaries	 on	 Equity
Jurisprudence,	3de	ed,	bl	96,	Leake	Contracts,	8ste	ed,
bl	435.
Daar	is	’n	verskil	tussen	die	Suid-Afrikaanse	Reg	en	die
Engelse	 Reg.	 In	 ons	 Reg	 is	 die	 kontrak	 nietig	 indien
aangegaan	 deur	 ’n	 persoon	 non	 compos	mentis.	 In	 die
Engelse	 Reg	 word	 die	 kontrak	 aangegaan	 deur	 ’n
beskonkene,	 wat	 sy	 rede	 verloor	 het,	 as	 vernietigbaar
beskou.	 Die	 bevinding	 van	 WAARNEMENDE
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HOOFREGTER	 BEAUMONT	 in	 Goodman	 v
Pritchard,	28	NLR	227	te	bl	231,	 in	hierdie	verband	is
te	 verkies	 bo	 die	 stelling	 van	 Wessels	 in	 sy	 Law	 of
Contracts,	deel	I,	para	704	.	.	.
In	al	die	omstandighede	van	die	saak	en	gesien	die	feit
dat	 die	 bewyslas	 op	 verweerder	 gerus	 het	 is	 ek	 nie
oortuig	 dat	 die	 magistraat	 die	 waarskynlikhede	 in
hierdie	 saak	 verkeerd	 beoordeel	 en	 ’n	 verkeerde
uitspraak	gegee	het	nie.
Na	my	mening	moet	die	appèl	afgewys	word	.	.	.
MURRAY	J	het	saamgestem.

Note
In	 this	 case	 it	 was	 held	 that	 a	 contract	 is	 invalid	 due	 to	 the
influence	 alcohol	 had	 on	 a	 contracting	 party	 only	 if	 the	 party
was	inebriated	to	such	an	extent	that	he	or	she	did	not	know	that
he	or	she	was	entering	into	a	transaction	or	what	its	provisions
were.	 It	 is	 insufficient	 if	 the	 person	 was	 merely	 more	 easily
persuadable	or	more	willing	to	enter	into	a	transaction	because
he	 or	 she	 had	 consumed	 alcohol.	 Thus,	 the	 mere	 fact	 that	 a
party	 to	 a	 transaction	 is	 under	 the	 influence	 of	 alcohol	 or	 is
rendered	reckless	thereby	does	not	mean	that	the	transaction	is
not	legally	binding.	The	influence	of	alcohol	must	be	such	as	to
deprive	the	person	of	his	or	her	powers	of	reasoning.	(See	also
Goodman	v	Pritchard	(1907)	28	NLR	227.)

Aantekening
In	hierdie	saak	is	beslis	dat	’n	kontrak	net	nietig	is	op	grond	van
die	uitwerking	wat	alkohol	op	een	van	die	kontrakspartye	gehad
het	 indien	 die	 betrokke	 party	 so	 besope	was	 dat	 hy	 of	 sy	 nie
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geweet	het	dat	hy	of	 sy	 ’n	 regshandeling	aangaan	nie	of	geen
idee	 van	 die	 bepalings	 daarvan	 gehad	 het	 nie.	 Dit	 is
onvoldoende	 indien	 die	 persoon	 net	 makliker	 oortuigbaar	 of
meer	gewillig	was	om	die	transaksie	aan	te	gaan	omdat	hy	of	sy
alkohol	 gebruik	 het.	 Die	 blote	 feit	 dat	 ’n	 persoon	 onder	 die
invloed	 van	 alkohol	 is	 of	 dat	 hy	 of	 sy	 as	 gevolg	 daarvan
roekeloos	 word,	 het	 dus	 nie	 tot	 gevolg	 dat	 die	 regshandeling
geen	 regskrag	 het	 nie.	 Die	 persoon	 moet	 sodanig	 onder	 die
invloed	van	alkohol	wees	dat	hy	of	sy	geen	begrip	het	van	wat
hy	of	 sy	doen	nie.	 (Sien	ook	Goodman	v	Pritchard	 (1907)	 28
NLR	227.)

Prodigality Verkwistende	neigings

[50]	PHIL	MORKEL	BPK	V	NIEMAND

1970	(3)	SA	455	(K)

Capacity	of	a	prodigal	to	act
On	 21	 October	 1965	 the	 appellant	 sold	 certain	 goods	 to	 the
respondent	 in	 terms	 of	 a	 hire	 purchase	 agreement.	 When	 the
respondent	failed	to	pay	monthly	instalments,	the	appellant	sued
him	 for	 the	 outstanding	 balance.	 The	 respondent	 then	 averred
that	he	had	been	declared	a	prodigal	in	1958,	that	since	then	he
had	 had	 no	 capacity	 to	 act	 and	 could	 therefore	 not	 have
concluded	 a	 valid	 contract.	 He	 offered	 to	 return	 the	 goods
against	 repayment	 of	 all	 the	 instalments	 paid	 by	 him.	 The
appellant	 admitted	 that	 the	 respondent	 had	 been	 declared	 a
prodigal	 but	 contended	 that	 he	was	nevertheless	bound	by	 the
contract	since	 it	had	been	ratified	by	his	curator.	The	question
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which	 had	 to	 be	 decided	 was	 whether	 a	 prodigal	 is	 in	 the
position	of	a	minor,	in	which	case	an	agreement	he	or	she	enters
into	can	be	ratified,	or	whether	a	prodigal	is	in	the	position	of	a
mentally	 ill	 person,	 in	 which	 case	 the	 agreement	 cannot	 be
ratified.	 In	 the	 court	 a	 quo	 the	 magistrate	 held	 that	 the
agreement	 cannot	 be	 ratified.	 On	 appeal	 it	 was	 held	 that	 a
prodigal’s	contract	can	be	ratified	by	his	or	her	curator.

Handelingsbevoegdheid	van	’n	verkwister
Op	21	Oktober	1965	het	die	appellant	sekere	goedere	ingevolge
’n	 huurkoopooreenkoms	 aan	 die	 respondent	 verkoop.	 Toe	 die
respondent	 nie	 sy	 maandelikse	 paaiemente	 betaal	 nie,	 het	 die
appellant	 hom	 vir	 die	 uitstaande	 balans	 gedagvaar.	 Die
respondent	voer	 toe	aan	dat	hy	in	1958	tot	verkwister	verklaar
is,	 dat	 hy	 sedertdien	nie	 handelingsbevoegdheid	gehad	het	 nie
en	 gevolglik	 nie	 ’n	 geldige	 kontrak	 kon	 sluit	 nie.	 Hy	 het
aangebied	om	die	goedere	terug	te	gee	teen	terugbetaling	van	al
die	 paaiemente	wat	 hy	 betaal	 het.	Die	 appellant	 het	 erken	 dat
die	respondent	tot	verkwister	verklaar	is	maar	het	aangevoer	dat
hy	nogtans	aan	die	kontrak	gebonde	was	aangesien	dit	deur	sy
kurator	geratifiseer	is.	Die	vraag	wat	beslis	moes	word,	was	of
’n	 verkwister	 in	 die	 posisie	 van	 ’n	 minderjarige	 is,	 in	 welke
geval	 ’n	 kontrak	 wat	 hy	 of	 sy	 aangegaan	 het	 wel	 geratifiseer
kan	 word,	 en	 of	 ’n	 verkwister	 in	 die	 posisie	 van	 ’n
geestesongestelde	 persoon	 is,	 in	 welke	 geval	 die	 ooreenkoms
nie	geratifiseer	kan	word	nie.	In	die	hof	a	quo	het	die	landdros
beslis	 dat	 die	 ooreenkoms	 nie	 geratifiseer	 kan	 word	 nie.	 In
appèl	is	beslis	dat	die	kontrak	van	’n	verkwister	wel	deur	sy	of
haar	kurator	geratifiseer	kan	word.

VAN	WINSEN	R:	[456]	Mnr	Burger,	namens	appellant,
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het	in	hierdie	Hof	in	oorweging	gegee	dat	’n	verkwister,
wat	sy	handelingsbevoegdheid	betref,	gelykstaan	aan	’n
minderjarige,	en	dat	ooreenkomste	deur	hom	aangegaan
vir	bekragtiging	deur	sy	voog	vatbaar	is.	Mnr	Vivier	het,
inteendeel,	 aangevoer	 dat	 ’n	 verkwister	 op	 dié	 gebied
deur	 die	 reg	 in	 dieselfde	 posisie	 geplaas	 word	 as	 ’n
kranksinnige	wat	weens	sy	verstandelike	gebrek	nie	kan
deelneem	nie	aan	die	vorming	van	die	consensus	[dit	wil
sê,	 wilsooreenstemming]	 wat	 ten	 grondslag	 van	 ’n
ooreenkoms	lê.	Gevolglik	kan	’n	verkwister,	ondanks	sy
oënskynlike	 toetrede	 tot	 ’n	 kontraktuele	 verhouding,
niks	 in	 die	 lewe	 roep	 wat	 vir	 bekragtiging	 deur	 sy
kurator	vatbaar	is	nie.
Indien	 dit	 juis	 is	 dat	 die	 omvang	 van	 die
handelingsbevoegdheid	van	’n	verkwister	in	alle	opsigte
dieselfde	 is	 as	 dié	 van	 ’n	 minderjarige	 dan	 moet	 die
appèl	 slaag,	 want	 ’n	 ooreenkoms	 deur	 ’n	minderjarige
aangegaan	is	vir	bevestiging	deur	sy	voog	vatbaar.	Voet
27.8.1	en	3;	Van	Leeuwen,	Censura	Forensis,	1.1.17.10;
Fouche	v	Battenhausen	&	Co,	1939	CPD	228	op	bl	235
[30].	 Moet	 die	 verkwister,	 inteendeel,	 wat	 sy
handelingsbevoegdheid	 betref,	 in	 alle	 opsigte	 gelyk
gestel	word	aan	 ’n	kranksinnige,	dan	kan	die	appèl	nie
slaag	nie,	want	laasgenoemde	se	skynbare	toetrede	tot	’n
ooreenkoms	 besit	 geen	 regswerking	 nie,	 en	 daar	 word
selfs	nie	’n	gebrekkige	ooreenkoms,	wat	vir	bevestiging
vatbaar	 is,	 in	die	 lewe	geroep	nie.	 Institutiones,	3.19.8;
Dig,	44.7.1.12;	De	Groot,	3.1.19;	Voet,	27.101.7.
Nadere	ondersoek	na	die	posisie	van	die	verkwister	 en
sy	 handelingsbevoegdheid	 volgens	 die	 substantiewe
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Romeinse	 en	 Romeins-Hollandse	 reg	 word	 derhalwe
geverg	.	.	.
[VAN	WINSEN	R	bespreek	die	verkwister	se	posisie	in
die	 Romeinse	 en	 Romeins-Hollandse	 reg	 en	 gaan	 dan
voort:]
[458]	 Dit	 is	 dus	 duidelik	 dat	 die	 verkwister	 onder
kuratele	 sekere	 regte	 en	verantwoordelikhede	besit	wat
’n	kranksinnige	.	.	.	[459]	nie	het	nie,	en	is	gevolglik	van
die	kranksinnige	in	alle	sodanige	opsigte	te	onderskei	.	.
.
Dit	wil	dus	voorkom	dat	die	ou	skrywers	soos	De	Groot,
Van	der	Linden	en	Van	Leeuwen	óf	geen	verskil	getrek
het	 tussen	 die	 regsposisie	 van	 minderjariges,
kranksinniges	en	verkwisters	en	die	twee	laasgenoemdes
op	dieselfde	grondslag	geplaas	het	 as	minderjariges,	óf
waar	 hul	 –	 meer	 korrek	 –	 wel	 ’n	 verskil	 getrek	 het
tussen	verkwisters	en	kranksinniges,	hul	eersgenoemdes
eerder	as	minderjariges	as	kranksinniges	behandel	het	.	.
.
Ons	 hedendaagse	 Suid-Afrikaanse	 skrywers	 huldig	 die
mening	 dat	 die	 [460]	 handelingsbevoegdheid	 van	 ’n
verkwister	van	dié	van	’n	kranksinnige	verskil.
Wessels,	 band	 1,	 para	 713,	 sê:	 “The	 contract	 of	 a
prodigal	 is	 not	 void	 like	 that	 of	 a	 lunatic	 but	 voidable
like	that	of	an	infant.	Thus	a	prodigal	can	make	a	valid
contract,	 provided	 he	 improves	 his	 condition,	 even
though	he	has	not	obtained	 the	consent	of	his	curator.”
De	 Wet	 en	 Yeats,	 Kontraktereg,	 bl	 49,	 beskryf	 die
verkwister,	 anders	 as	 die	 kranksinnige,	 as	 beperk
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handelingsbevoeg.	 Hy	 besit	 die	 reg	 om	 sonder
toestemming	 van	 sy	 kurator	 kontrakte	 aan	 te	 gaan
waaruit	 hy	 slegs	 voordeel	 put	 of	 hom	 van	 verpligtings
bevry.	Kyk	ook	Mackeurtan,	Sale,	3de	uitg,	bl	109,	waar
die	 skrywer	 sê	 dat	 ’n	 kontrak	 van	 ’n	 verkwister	 “is
voidable	 at	 the	 instance	 of	 the	 curator”.	 (Vgl	 Lee,
Introduction	to	Roman	Dutch	Law,	2de	uitg,	op	bl	113).
Ons	Howe	het,	tot	op	hede,	insake	hierdie	vraagstuk	nog
geen	uitsluitsel	gegee	nie.
Uit	 die	 voorgaande	 oorsig	 van	 ons	 regsbronne	 is	 dit
duidelik	 dat	 daar	 ’n	 hemelsbreë	 verskil	 is	 tussen	 die
perke	 op	 die	 handelingsbevoegdheid	 van	 ’n
kranksinnige	en	die	perke	op	dié	van	’n	verkwister.
By	 die	 onder-kuratelestelling	 deur	 die	 Hof	 van	 ’n
kranksinnige	 konstateer	 die	 Hof	 die	 bestaan	 van
geestesgebreke	by	hom.	Sy	handelingsonbevoegdheid	is
egter	 aan	die	bestaan	van	 sodanige	gebreke	 te	wyte	 en
nie	aan	die	bevel	van	die	Hof	nie.	In	die	geval	egter	van
’n	verkwister	is	die	perke	op	sy	handelingsbevoegdheid
toe	te	skrywe	aan	die	bevel	van	die	Hof	.	.	.	Die	oorsaak
van	die	handelingsonbevoegdheid	van	’n	kranksinnige	is
dat	 weens	 sy	 geestesgebrek	 hy	 nie	 ’n	 behoorlike
wilsuiting	kan	vermag	nie	en	dus	nie	aan	die	consensus
wat	 nodig	 is	 by	 die	 skepping	 van	 ’n	 verbintenis	 kan
deelneem	 nie.	 Die	 Hof	 lê	 die	 handelingsbevoegdheid
van	 ’n	 verkwister	 aan	 bande	 nie	 omdat	 hy	 nie
normaalweg	 aan	 die	 skepping	 van	 ’n	 verbintenis	 kan
deelneem	 nie,	maar	 omdat	 die	 nodige	 oordeel	 by	 hom
ontbreek	om	te	weet	aan	watter	verbintenisse	hy	behoort
deel	 te	 neem.	 Beskerming	 bly	 die	 doel	 in	 geval	 van
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beide	 currandi	 [met	 ander	 woorde,	 persone	 onder
kuratele]	 maar	 die	 oorsaak	 vir	 die	 beskerming	 is
verskillend.	 Die	 oorsaak	 in	 geval	 van	 ’n	 verkwister	 is
dieselfde	 as	 dié	wat	 by	 die	minderjarige	 geld,	 naamlik
onoordeelkundigheid.	Nóg	by	die	verkwister	nóg	by	die
minderjarige	 ontbreek	 die	 vermoë	 tot	 behoorlike
wilsuiting	of	deelname	aan	verbintenisskepping.	Daar	is
dus	 geen	 rede	 in	 logika	 nie	waarom	 kontrakte	 deur	 ’n
verkwister	 aangegaan	 nie	 ewe	 vatbaar	 vir	 bekragtiging
deur	 sy	 kurator	 moet	 wees	 as	 in	 geval	 van	 ’n
minderjarige	 se	 kontrakte	 nie.	 Na	my	mening	 is	 so	 ’n
gevolgtrekking	 ook	 te	 rym	 met	 die	 reg	 soos	 hierbo
uiteengesit.	Gevolglik	staan	dit	appellant	regtens	vry	om
op	respondent	 se	pleit	 te	 repliseer	dat	 laasgenoemde	se
kurator	die	bedoelde	huurkoopkontrak	bekragtig	het.
Die	appèl	slaag	dus	.	.	.
BEYERS	RP	het	saamgestem	.	.	.

Note
Note	the	difference	between	the	capacity	to	act	of	a	person	who
has	been	placed	under	curatorship	due	 to	a	mental	or	physical
disability,	 and	 that	 of	 a	 minor,	 a	 prodigal,	 and	 a	 mentally	 ill
person.	Generally	speaking,	a	minor	has	limited	capacity	to	act
and	 may	 not	 enter	 into	 transactions	 without	 the	 necessary
assistance	 (see,	 for	 example,	 Edelstein	 v	 Edelstein	 [32]).	 A
prodigal’s	 capacity	 to	 act	 is	 restricted	 by	 a	 court	 order,	 the
effect	 of	 which	 is	 that	 the	 prodigal’s	 legal	 position	 becomes
analogous	 to	 that	of	a	minor.	Like	 the	minor,	 the	prodigal	has
limited	capacity	to	act	and	may	consequently	not	independently
enter	into	juristic	acts	by	which	duties	are	imposed	upon	him	or
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her,	but	he	or	she	may	independently	enter	into	any	transaction
which	 improves	 his	 or	 her	 position	 without	 imposing	 duties
upon	him	or	 her.	Transactions	 a	minor	 or	 prodigal	 enters	 into
without	assistance	may	be	ratified.	A	mentally	ill	person,	on	the
other	 hand,	 has	 no	 capacity	 to	 act.	 Any	 transaction	 he	 or	 she
enters	 into	 is	 void	 ab	 initio	 and	 cannot	 be	 ratified	 (see
Prinsloo’s	Curators	Bonis	v	Crafford	and	Prinsloo	[44]).
On	 the	 question	 of	 whether	 a	 declared	 prodigal	 may	 validly
marry	 without	 his	 or	 her	 curator’s	 consent,	 modern	 South
African	writers	agree	 that	 the	curator’s	consent	 is	unnecessary
(Cronjé	LAWSA	vol	20	Part	1	Persons	par	490;	Heaton	in	Van
Heerden	et	al	 (eds.)	Boberg’s	Law	of	Persons	and	 the	Family
155;	Van	der	Vyver	 and	 Joubert	 362;	Wille’s	Principles	 385–
386;	Sonnekus	2009	THRHR	139–140).	The	same	should	apply
in	respect	of	a	prodigal’s	entering	into	an	unassisted	civil	union.

Aantekening
Let	 op	 die	 verskil	 tussen	 die	 handelingsbevoegdheid	 van
persone	wat	weens	’n	geestelike	of	 fisiese	gestremdheid	onder
kuratele	 geplaas	 is	 en	 dié	 van	 minderjariges,	 verkwisters,	 en
geestesongesteldes.	 Oor	 die	 algemeen	 het	 minderjariges
beperkte	 handelingsbevoegdheid	 en	 mag	 hulle	 nie	 sonder	 die
nodige	 bystand	 transaksies	 aangaan	 nie	 (sien	 byvoorbeeld
Edelstein	 v	 Edelstein	 [32]).	 Verkwisters	 se
handelingsbevoegdheid	 word	 deur	 ’n	 hofbevel	 beperk.	 Die
gevolg	 van	 sodanige	 bevel	 is	 dat	 hulle,	 wat
handelingsbevoegdheid	betref,	in	’n	posisie	analoog	aan	die	van
minderjariges	 kom.	 Net	 soos	 minderjariges	 het	 verkwisters
beperkte	 handelingsbevoegdheid.	 Hulle	 mag	 gevolglik	 nie
selfstandig	regshandelinge	aangaan	waardeur	hulle	verpligtinge
op	 hulle	 neem	 nie,	maar	 hulle	mag	wel	 sonder	 bystand	 enige
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handeling	aangaan	waardeur	hulle	hulle	posisie	verbeter	sonder
om	 self	 verpligtinge	 op	 te	 doen.	 ’n	Handeling	wat	 aanvanklik
sonder	 die	 nodige	 bystand	 deur	 die	 minderjarige	 of	 die
verkwister	 aangegaan	 is,	 kan	 later	 geratifiseer	 word.	 ’n
Geestesongestelde	 persoon	 daarenteen	 is	 geheel	 en	 al
handelingsonbevoeg.	 Enige	 handeling	 wat	 deur	 ’n
geestesongestelde	aangegaan	word,	is	ab	initio	nietig	en	kan	nie
geratifiseer	word	nie	(sien	Prinsloo’s	Curators	Bonis	v	Crafford
and	Prinsloo	[44]).
Oor	die	vraag	of	’n	verklaarde	verkwister	sonder	die	kurator	se
toestemming	’n	geldige	huwelik	mag	aangaan,	is	moderne	Suid-
Afrikaanse	skrywers	dit	eens	dat	die	kurator	se	toestemming	nie
nodig	 is	 nie	 (Cronjé	 LAWSA	 vol	 20	 deel	 1	Persons	 par	 490;
Heaton	in	Van	Heerden	ea	(reds.)	Boberg’s	Law	of	Persons	and
the	 Family	 155;	 Van	 der	 Vyver	 en	 Joubert	 362;	 Wille’s
Principles	 385–386;	 Sonnekus	 2009	 THRHR	 139–140).	 Dit
behoort	ook	die	posisie	te	wees	indien	’n	verklaarde	verkwister
’n	siviele	verbintenis	sonder	sy	of	haar	kurator	se	toestemming
aangaan.
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BIRTHS	AND	DEATHS	REGISTRATION	ACT

51	of	1992

	
1.	Definitions.—(1)	In	this	Act,	unless	the	context	otherwise	indicates—

“birth”,	in	relation	to	a	child,	means	the	birth	of	a	child	born	alive;

“burial”	means	burial	in	earth	or	the	cremation	or	any	other	mode	of	disposal	of
a	corpse;

“burial	 place”	 means	 any	 public,	 private	 or	 other	 place	 which	 is	 used	 for	 a
burial;

“child	 born	 out	 of	 wedlock”	 does	 not	 include	 a	 child	 whose	 parents	 were
married	to	each	other	at	the	time	of	his	or	her	conception	or	at	any	time	thereafter
before	the	completion	of	his	or	her	birth;

“competent	 court”	 includes	 a	 magistrates’	 court,	 and	 a	 children’s	 court
established	as	contemplated	in	the	Child	Care	Act,	1983	(Act	No.	74	of	1983);

“corpse”	 means	 any	 dead	 human	 body,	 including	 the	 body	 of	 any	 still-born
child;

“Department”	means	the	Department	of	Home	Affairs;

“Director-General”	means	the	Director-General:	Home	Affairs;

“fingerprints”	includes	palm-prints;

“forename”	means	 the	word	or	words	by	which	 a	person	 is	 designated	 as	 an
individual	and	which	precede	his	surname;

“major”	or	“person	of	age”	means	any	person	who	has	attained	the	age	of	18
years	 or	who	 has	 under	 the	 provisions	 of	 section	 2	 of	 the	Age	 of	Majority	Act,
1972	 (Act	No.	 57	 of	 1972),	 been	 declared	 to	 be	 a	major,	 and	 includes	 a	 person
under	the	age	of	18	years,	who	has	contracted	a	legal	marriage;

“medical	 practitioner”	 includes	 a	 suitably	 qualified	 person	 who,	 on	 the
recommendation	 of	 the	 Director-General:	 Health	 by	 virtue	 of	 such	 person’s
medical	knowledge	and	experience,	is	appointed	by	the	Director-General;

“Minister”	means	the	Minister	of	Home	Affairs;

“minor”	or	“minor	person”	means	any	person	who	is	not	a	major	or	a	person
of	age;

“police	 officer”	means	 a	member	 of	 the	 Force	 as	 defined	 in	 section	 1	 of	 the
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(2)
(a)

(b)

(c)

Police	Act,	1958	(Act	No.	7	of	1958);

“population	 register”	 means	 the	 population	 register	 mentioned	 in	 the
Identification	Act,	1986	(Act	No.	72	of	1986);

“prescribed”	means	prescribed	under	this	Act	or	any	regulation;

“regional	 representative”	 means	 any	 person	 designated	 as	 a	 regional
representative	under	section	21(1)(a)	of	the	Identification	Act,	1986	(Act	No.	72	of
1986);

“registration”,	 in	 relation	 to	a	birth	or	a	death,	means	 the	 registration	 thereof
mentioned	in	section	5;

“regulation”	means	a	regulation	made	and	in	force	under	this	Act;

“still-born”,	 in	 relation	 to	 a	 child,	means	 that	 it	 has	had	at	 least	 26	weeks	of
intra-uterine	existence	but	showed	no	sign	of	life	after	complete	birth,	and	“still-
birth”,	in	relation	to	a	child,	has	a	corresponding	meaning;

“this	Act”	includes	the	regulations.
For	the	purposes	of	this	Act—
“marriage”	 includes	a	customary	union	concluded	according	to
indigenous	 law	 or	 custom,	 and	 a	 marriage	 solemnised	 or
concluded	 according	 to	 the	 tenets	 of	 any	 religion,	 which	 is
recognised	by	the	Minister	in	terms	of	paragraphs	(b)	and	(c).
A	 union	 or	 marriage	 referred	 to	 in	 paragraph	 (a)	 shall	 be
recognised	by	 the	Minister	 if	 he	or	 she	upon	 the	 submission	of
information	in	 the	prescribed	form	is	satisfied	 that	such	a	union
or	marriage	was	in	fact	concluded	or	solemnised.
The	Minister	may	request	that	information	be	submitted	to	clarify
or	amplify	any	information	submitted	in	terms	of	paragraph	(b),
or	may	call	upon	any	person	to	appear	before	him	or	her	and	may
require	or	allow	such	person	to	give	such	information	orally	and
to	give	such	other	 information	as	 in	 the	opinion	of	 the	Minister
may	help	to	decide	upon	the	matter	under	consideration	.	.	.

CHAPTER	II
REGISTRATION	OF	BIRTHS

9.	Notice	of	birth.—(1)	In	the	case	of	any	child	born	alive,	any	one	of	his	or	her
parents	or,	if	neither	of	his	or	her	parents	is	able	to	do	so,	the	person	having	charge	of
the	child	or	a	person	requested	to	do	so	by	the	parents	or	the	said	person,	shall	within
30	 days	 after	 the	 birth	 give	 notice	 thereof	 in	 the	 prescribed	manner	 to	 any	 person
contemplated	in	section	4.
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(a)
(b)

(2)	Subject	 to	 the	provisions	of	section	10,	 the	notice	of	birth	 referred	 to	 in
subsection	(1)	of	this	section	shall	be	given	under	the	surname	of	either	the	father	or
the	mother	 of	 the	 child	 concerned	 or	 the	 surnames	 of	 both	 the	 father	 and	mother
joined	together	as	a	double	barrelled	surname.

(3)	Where	the	notice	of	a	birth	is	given	after	 the	expiration	of	30	days	from
the	date	of	birth,	the	Director-General	may	demand	that	reasons	for	the	late	notice	be
furnished	 and	 that	 the	 fingerprints	 be	 taken	 of	 the	 person	whose	 notice	 of	 birth	 is
given.

(3A)	Where	the	notice	of	a	birth	is	given	after	the	expiration	of	one	year	from
the	 date	 of	 birth,	 the	 birth	 shall	 not	 be	 registered	 unless	 the	 notice	 of	 the	 birth
complies	with	the	prescribed	requirements	for	a	late	registration	of	birth.

(4)	No	registration	of	birth	shall	be	done	of	a	person	who	dies	before	notice	of
his	birth	has	been	given	in	terms	of	subsection	(1).

(5)	The	person	to	whom	notice	of	birth	was	given	in	terms	of	subsection	(1)
shall	 furnish	 the	 person	 who	 gave	 that	 notice	 with	 a	 birth	 certificate,	 or	 an
acknowledgement	 of	 receipt	 of	 the	 notice	 of	 birth	 in	 the	 prescribed	 form,	 as	 the
Director-General	may	determine.

(6)	No	 person’s	 birth	 shall	 be	 registered	 unless	 a	 forename	 and	 a	 surname
have	been	assigned	to	him.

10.	Notice	 of	 birth	 of	 child	 born	 out	 of	wedlock.—(1)	Notice	 of	 birth	 of	 a
child	born	out	of	wedlock	shall	be	given—

under	the	surname	of	the	mother;	or
at	 the	 joint	 request	 of	 the	 mother	 and	 of	 the	 person	 who	 in	 the
presence	 of	 the	 person	 to	 whom	 the	 notice	 of	 birth	 was	 given
acknowledges	 himself	 in	 writing	 to	 be	 the	 father	 of	 the	 child	 and
enters	the	prescribed	particulars	regarding	himself	upon	the	notice	of
birth,	under	the	surname	of	the	person	who	has	so	acknowledged.

(2)	Notwithstanding	the	provisions	of	subsection	(1),	the	notice	of	birth	may
be	given	under	the	surname	of	the	mother	if	the	person	mentioned	in	subsection	(1)
(b),	with	the	consent	of	the	mother,	acknowledges	himself	in	writing	to	be	the	father
of	the	child	and	enters	particulars	regarding	himself	upon	the	notice	of	birth.

11.	Amendment	of	birth	registration	of	child	born	out	of	wedlock.—(1)	Any
parent	or	guardian	of	a	child	born	out	of	wedlock	whose	parents	married	each	other
after	the	registration	of	his	or	her	birth,	may,	if	such	child	is	a	minor,	or	such	child
himself	or	herself	may,	if	he	or	she	is	of	age,	apply	to	the	Director-General	to	amend
the	registration	of	his	or	her	birth	as	if	his	or	her	parents	were	married	to	each	other	at
the	time	of	his	or	her	birth,	and	thereupon	the	Director-General	shall,	if	satisfied	that
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the	 applicant	 is	 competent	 to	make	 the	 application,	 that	 the	 alleged	 parents	 of	 the
child	are	in	fact	his	or	her	parents	and	that	they	legally	married	each	other,	amend	the
registration	of	birth	in	the	prescribed	manner	as	if	such	child’s	parents	were	legally
married	to	each	other	at	the	time	of	his	or	her	birth.

(2)	 If	 the	 parents	 of	 a	 child	 born	 out	 of	 wedlock	 marry	 each	 other	 before
notice	of	his	or	her	birth	 is	given,	notice	of	 such	birth	 shall	be	given	and	 the	birth
registered	as	if	the	parents	were	married	to	each	other	at	the	time	of	his	or	birth.

(3)	Subsection	(1)	shall	apply	with	the	necessary	changes	in	respect	of	a	child
born	from	parents	married	to	each	other	by	virtue	of	a	union	or	marriage	recognised
by	the	Minister	in	terms	of	section	1(2),	at	any	time	after	the	registration	of	the	birth
of	such	child	as	a	birth	out	of	wedlock.

(4)	A	person	who	wishes	to	acknowledge	himself	to	be	the	father	of	a	child
born	out	of	wedlock,	may,	in	the	prescribed	manner,	with	the	consent	of	the	mother
of	 the	child,	apply	 to	 the	Director-General,	who	shall	amend	 the	 registration	of	 the
birth	 of	 such	 child	 by	 recording	 such	 acknowledgement	 and	 by	 entering	 the
prescribed	particulars	of	such	person	in	the	registration	of	the	birth	of	such	child.

(5)	Where	the	mother	of	a	child	has	not	given	her	consent	to	the	amendment
of	 the	 registration	of	 the	birth	of	her	child	 in	 terms	of	 subsection	 (4),	 the	 father	of
such	a	child	shall	apply	to	the	High	Court	of	competent	jurisdiction	for	a	declaratory
order	which	confirms	his	paternity	of	the	child	and	dispenses	with	the	requirement	of
consent	of	the	mother	contemplated	in	subsection	(4)	.	.	.

CHAPTER	III
REGISTRATION	OF	DEATHS

14.	Death	due	to	natural	causes.—(1)(a)	In	the	case	of	a	death	due	to	natural
causes	 any	person	who	was	present	 at	 the	death,	or	who	became	aware	 thereof,	 or
who	has	charge	of	the	burial	concerned,	shall	give,	as	soon	as	practicable,	by	means
of	 a	 certificate	 mentioned	 in	 section	 15(1)	 or	 (2),	 notice	 thereof	 to	 a	 person
contemplated	in	section	4.

(b)	 Where	 notice	 of	 a	 person’s	 death	 cannot	 be	 given	 by	 means	 of	 a
certificate	mentioned	 in	 section	15(1)	or	 (2)	because	a	medical	practitioner	did	not
attend	him	or	her	before	his	or	her	death,	or	was	not	available	to	examine	the	corpse,
any	person	who	was	present	at	 the	death,	or	who	became	aware	 thereof,	must	give
notice	of	the	death	in	the	prescribed	manner,	and	the	person	contemplated	in	section
4	must	deal	with	such	notice	in	accordance	with	the	prescribed	procedure.

(2)	 If	 the	 person	 contemplated	 in	 section	 4	 is	 satisfied	 on	 the	 basis	 of	 the
certificate	 issued	 in	 terms	of	 section	15(1)	or	 (2)	 that	 the	death	was	due	 to	natural
causes,	he	shall	complete	the	prescribed	death	register	and	issue	a	prescribed	burial
order	authorizing	burial.
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(3)	If,	before	a	prescribed	burial	order	has	been	issued,	a	person	contemplated
in	 section	 4	 has	 reasonable	 doubt	whether	 the	 death	was	 due	 to	 natural	 causes,	 he
shall	not	issue	a	burial	order	and	he	shall	inform	a	police	officer	as	to	such	doubt.

(4)	If,	after	a	prescribed	burial	order	has	been	issued,	a	person	contemplated
in	 section	 4	 has	 reasonable	 doubt	whether	 the	 death	was	 due	 to	 natural	 causes,	 he
shall	 inform	a	police	officer	 as	 to	 such	doubt,	 and	before	 the	police	officer	 acts	 in
terms	of	the	provisions	of	section	16,	he	shall,	if	the	corpse	has	not	yet	been	buried,
withdraw	and	cancel	the	burial	order.

15.	Certificate	by	medical	practitioner.—(1)	Where	a	medical	practitioner	 is
satisfied	 that	 the	 death	 of	 any	 person	 who	 was	 attended	 before	 his	 death	 by	 the
medical	practitioner	was	due	to	natural	causes,	he	shall	issue	a	prescribed	certificate
stating	the	cause	of	death.

(2)	A	medical	practitioner	who	did	not	attend	any	person	before	his	death	but
after	the	death	of	the	person	examined	the	corpse	and	is	satisfied	that	the	death	was
due	to	natural	causes,	may	issue	a	prescribed	certificate	to	that	effect.

(3)	If	a	medical	practitioner	is	of	the	opinion	that	the	death	was	due	to	other
than	natural	causes,	he	shall	not	issue	a	certificate	mentioned	in	subsection	(1)	or	(2)
and	shall	inform	a	police	officer	as	to	his	opinion	in	that	regard.

16.	 Duty	 of	 police	 officer	 on	 receipt	 of	 certain	 information.—Whenever	 a
police	officer	receives	information	mentioned	in	section	14(3)	or	(4),	15(3)	or	18(4)
or	(5),	he	shall	act	in	terms	of	the	provisions	of	section	3	of	the	Inquests	Act,	1959
(Act	No.	58	of	1959).

17.	Death	due	to	other	than	natural	causes.—(1)	After	an	investigation	as	to
the	circumstances	of	a	death	due	to	other	than	natural	causes	in	terms	of	section	3	of
the	 Inquests	 Act,	 1959	 (Act	 No.	 58	 of	 1959),	 the	 medical	 practitioner	 concerned
shall,	as	soon	as	he	is	satisfied	that	the	corpse	concerned	is	no	longer	required	for	the
purposes	 of	 an	 examination	 mentioned	 in	 the	 said	 section	 3,	 issue	 a	 prescribed
certificate	to	that	effect	and	deliver	it	to	the	police	officer	concerned.

(2)	 After	 the	 certificate	 referred	 to	 in	 subsection	 (1)	 has	 been	 issued,	 the
police	officer	concerned,	or	any	person	contemplated	in	section	4,	as	the	case	may	be,
may,	 on	 the	 basis	 of	 the	 said	 certificate,	 complete	 the	 prescribed	 death	 register,
without	 stating	 a	 cause	 of	 death,	 and	 the	 police	 officer	 concerned	 or	 the	 person
contemplated	in	section	4,	as	the	case	may	be,	may	issue	the	prescribed	burial	order
authorizing	burial.

18.	Still-birth.—(1)	A	medical	practitioner	who	was	present	at	a	still-birth,	or
who	examined	the	corpse	of	a	child	and	is	satisfied	that	the	child	was	still-born,	shall
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issue	a	prescribed	certificate	to	that	effect.
(2)	 If	no	medical	practitioner	was	present	 at	 the	 still-birth,	or	 if	 no	medical

practitioner	examined	the	corpse	of	a	still-born	child,	any	person	who	was	present	at
the	 still-birth	 shall	 make	 a	 prescribed	 declaration	 thereanent	 to	 any	 person
contemplated	in	section	4.

(3)	The	certificate	mentioned	in	subsection	(1)	or	the	declaration	mentioned	in
subsection	 (2)	 shall	 be	 deemed	 to	 be	 the	 notice	 of	 the	 still-birth,	 and	 a	 person
contemplated	in	section	4	shall,	on	the	basis	of	such	notice	and	if	he	is	satisfied	that
the	child	was	still-born,	issue	under	the	surname	of	any	parent	concerned	a	prescribed
burial	order	authorizing	burial.

(4)	If,	before	a	prescribed	burial	order	has	been	issued,	a	person	contemplated
in	section	4	has	reasonable	doubt	whether	the	child	was	still-born,	he	shall	not	issue	a
burial	order	and	he	shall	inform	a	police	officer	as	to	such	doubt.

(5)	If,	after	a	prescribed	burial	order	has	been	issued,	a	person	contemplated
in	section	4	has	reasonable	doubt	whether	the	child	was	still-born,	he	shall	inform	a
police	 officer	 as	 to	 such	 doubt,	 and	 before	 the	 police	 officer	 acts	 in	 terms	 of	 the
provisions	of	section	16,	he	shall,	if	the	corpse	has	not	yet	been	buried,	withdraw	and
cancel	the	burial	order	.	.	.

20.	Burial	order.—(1)	No	burial	shall	 take	place	unless	notice	of	the	death	or
still-birth	has	been	given	to	a	person	contemplated	in	section	4	and	he	has	issued	a
prescribed	burial	order.

(2)	 The	 burial	 order	 mentioned	 in	 subsection	 (1)	 shall	 be	 delivered	 by	 the
person	who	has	charge	of	the	burial	to	the	person	who	has	control	of	the	burial	place
concerned.

(3)	 If	 the	 burial	 of	 a	 corpse	 is	 to	 take	 place	 outside	 the	magisterial	 district
within	 which	 the	 death	 occurred,	 the	 corpse	may	 only	 be	 removed	 by	 virtue	 of	 a
burial	order	to	a	place	outside	the	said	magisterial	district	.	.	.

22.	Issuing	of	death	certificate.—After	a	death	has	been	registered	in	terms	of
this	Act,	the	Director-General	shall	issue	a	prescribed	death	certificate.

CHAPTER	IV
GENERAL

.	.	.	24.	Alteration	of	forename.—(1)	Any	parent	of	a	minor,	or	he	himself	if	he
is	 a	 person	 of	 age,	 may	 apply	 to	 the	 Director-General	 for	 the	 alteration	 of	 his
forename	under	which	his	birth	is	registered,	and	the	Director-General	may	alter	such
forename	accordingly	in	the	prescribed	manner.

(2)	For	the	purposes	of	this	section	“parent”	means	one	parent	or	any	guardian
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(a)

(b)

(c)

(d)

who	has	charge	of	any	person,	and	includes	any	person	who	has	in	law	or	in	fact	the
custody	or	control	of	the	person	concerned.

25.	Alteration	of	surname	of	minor.—(1)	When—
the	birth	of	any	minor	born	out	of	wedlock	has	been	registered	and	the
mother	of	that	minor	marries	any	person	other	than	the	natural	father
of	the	minor;
the	father	of	any	minor	is	deceased	or	his	or	her	parents’	marriage	has
been	dissolved	and	his	or	her	mother	remarries	or	his	or	her	mother	as
a	widow	or	divorcee	resumes	a	surname	which	she	bore	at	any	prior
time	and	the	father,	where	the	marriage	has	been	dissolved,	consents
thereto	 in	 writing,	 unless	 a	 competent	 court	 grants	 exemption	 from
such	consent;
the	birth	of	any	minor	born	out	of	wedlock	has	been	registered	under
the	surname	of	his	or	her	natural	father	and	the	natural	father	consents
thereto	 in	 writing,	 unless	 a	 competent	 court	 grants	 exemption	 from
such	consent;
a	minor	is	in	the	care	of	a	guardian,

his	 or	 her	 mother	 or	 his	 or	 her	 guardian,	 as	 the	 case	 may	 be,	 may	 apply	 to	 the
Director-General	for	the	alteration	of	his	or	her	surname	to	the	surname	of	his	or	her
mother,	or	the	surname	which	his	or	her	mother	has	resumed,	or	the	surname	of	his	or
her	guardian,	as	the	case	may	be,	and	the	Director-General	may	alter	the	registration
of	birth	of	 that	minor	accordingly	 in	 the	prescribed	manner:	Provided	 that	 the	man
who	married	 the	mother	 of	 a	minor	mentioned	 in	 paragraph	 (a)	 or	 (b),	 shall	 grant
written	consent	to	the	alteration.

(1A)	Notwithstanding	 subsection	 (1)(b)	 and	 (c),	 the	 natural	 father’s	written
consent	 is	 not	 required	 where	 the	 mother	 has	 sole	 guardianship	 of	 the	 child
concerned.

(2)	 Any	 parent	 or	 any	 guardian	 of	 a	 minor	 whose	 birth	 has	 been	 included
under	a	specific	surname	in	the	population	register,	may	on	the	strength	of	a	reason
not	mentioned	 in	 subsection	 (1),	 apply	 to	 the	Director-General	 for	 the	alteration	of
the	 surname	 of	 the	 minor	 under	 which	 his	 or	 her	 birth	 was	 registered,	 and	 the
Director-General	may,	on	 submission	of	a	good	and	sufficient	 reason	given	 for	 the
contemplated	alteration	of	the	surname,	alter	the	said	original	surname	accordingly	in
the	prescribed	manner.

(3)	For	the	purpose	of	this	section	“guardian”	includes	any	person	who	has
in	law	or	in	fact	the	custody	or	control	of	a	minor.

26.	Assumption	of	another	surname.—(1)	Subject	to	the	provisions	of	this	Act
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(a)

(b)

(c)

or	 any	other	 law,	no	person	 shall	 assume	or	describe	himself	 or	herself	 by	or	pass
under	any	surname	other	 than	 that	under	which	he	or	 she	has	been	 included	 in	 the
population	register,	unless	the	Director-General	has	authorized	him	or	her	to	assume
that	other	surname:	Provided	that	this	subsection	shall	not	apply	when—

a	 woman	 after	 her	 marriage	 assumes	 the	 surname	 of	 the	 man	 with
whom	 she	 concluded	 such	 marriage	 or	 after	 having	 assumed	 his
surname,	resumes	a	surname	which	she	bore	at	any	prior	time;
a	married	or	divorced	woman	or	a	widow	resumes	a	 surname	which
she	bore	at	any	prior	time;	and
a	 woman,	 whether	 married	 or	 divorced,	 or	 a	 widow	 adds	 to	 the
surname	which	 she	 assumed	 after	 the	marriage,	 any	 surname	which
she	bore	at	any	prior	time.

(2)	 At	 the	 request	 of	 any	 person	 the	Director-General	may,	 if	 he	 or	 she	 is
satisfied	 that	 there	 is	 a	 good	 and	 sufficient	 reason	 for	 that	 person’s	 assumption	 of
another	 surname,	 authorize	 the	 person	 to	 assume	 a	 surname	 other	 than	 his	 or	 her
surname	as	included	in	the	population	register,	and	the	Director-General	shall	include
the	substitutive	surname	in	the	population	register	in	the	prescribed	manner	.	.	.

27A.	 Alteration	 of	 sex	 description.—(1)	 If	 the	 Director-General	 grants	 an
application	or	a	magistrate	issues	an	order	in	terms	of	section	2	of	the	Alteration	of
Sex	Description	 and	Sex	Status	Act,	 2003,	 the	Director-General	 shall	 alter	 the	 sex
description	on	the	birth	register	of	the	person	concerned.

(2)	An	alteration	so	recorded	shall	be	dated	and	after	the	recording	of	the	said
alteration	the	person	concerned	shall	be	entitled	to	be	issued	with	an	amended	birth
certificate.

28.	Issuing	of	certificates.—(1)	The	Director-General	may	on	application	issue
a	certificate	from	the	population	register	in	such	form	as	he	may	deem	fit.

(2)	Every	 certificate	 issued	 in	 terms	of	 subsection	 (1),	 shall	 in	 all	 courts	 of
law	be	prima	facie	evidence	of	the	particulars	set	forth	therein	.	.	.

WET	OP	DIE	REGISTRASIE	VAN	GEBOORTES	EN	STERFTES
51	van	1992

1.	 Woordomskrywing.—(1)	 In	 hierdie	 Wet,	 tensy	 uit	 die	 samehang	 anders
blyk,	beteken—

“begraafplaas”	 enige	 openbare,	 private	 of	 ander	 plek	 wat	 vir	 ’n	 begrafnis
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gebruik	word;

“begrafnis”	die	begrawing	in	die	grond	of	die	verassing	van	of	beskikking	op
enige	ander	wyse	oor	’n	lyk;

“bevoegde	hof”	ook	’n	landdroshof,	en	’n	kinderhof	soos	beoog	in	die	Wet	op
Kindersorg,	1983	(Wet	No.	74	van	1983);

“bevolkingsregister”	 die	 bevolkingsregister	 vermeld	 in	 die	 Wet	 op
Identifikasie,	1986	(Wet	No.	72	van	1986);

“buite-egtelike	kind”	nie	ook	’n	kind	wie	se	ouers	met	mekaar	getroud	was	ten
tyde	van	 sy	of	haar	verwekking	of	op	enigste	 tydstip	daarna	voor	die	voltooiing
van	sy	of	haar	geboorte	nie;

“Departement”	die	Departement	van	Binnelandse	Sake;

“Direkteur-generaal”	die	Direkteur-generaal:	Binnelandse	Sake;

“doodgebore”,	met	betrekking	tot	’n	kind,	dat	die	kind	een	is	van	wie	’n	vrou
minstens	 26	weke	 swanger	was	maar	wat	 na	 volledige	 geboorte	 geen	 teken	 van
lewe	 getoon	 het	 nie,	 en	 het	 “doodgeboorte”,	 met	 betrekking	 tot	 ’n	 kind,	 ’n
ooreenstemmende	betekenis;

“geboorte”,	met	 betrekking	 tot	 ’n	 kind,	 die	 geboorte	 van	 ’n	 kind	wat	 lewend
gebore	word;

“geneesheer”	ook	’n	paslik	gekwalifiseerde	persoon	wat	op	aanbeveling	van	die
Direkteur-generaal:	 Gesondheid	 vanweë	 so	 ’n	 persoon	 se	 mediese	 kennis	 of
ondervinding,	deur	die	Direkteur-generaal	aangestel	word;

“hierdie	Wet”	ook	die	regulasies;

“lyk”	’n	dooie	menslike	liggaam	en	ook	die	liggaam	van	’n	doodgebore	kind;

“meerderjarig”	 of	 “meerderjarige	 persoon”	 ’n	 persoon	 wat	 die	 ouderdom
van	18	jaar	bereik	het	of	wat	ingevolge	die	bepalings	van	artikel	2	van	die	Wet	op
Meerderjarigheidsouderdom,	1972	(Wet	No.	57	van	1972),	meerderjarig	verklaar
is,	 en	 ook	 ’n	 persoon	 wat	 ’n	 wettige	 huwelik	 sluit	 terwyl	 hy	 of	 sy	 onder	 die
ouderdom	van	18	jaar	is.

“minderjarig”	of	“minderjarige	persoon”	’n	persoon	wat	nie	meerderjarig	of
’n	meerderjarige	persoon	is	nie;

“Minister”	die	Minister	van	Binnelandse	Sake;

“polisiebeampte”	 ’n	 lid	 van	 die	 Mag	 soos	 omskryf	 in	 artikel	 1	 van	 die
Polisiewet,	1958	(Wet	No.	7	van	1958);

“registrasie”,	 met	 betrekking	 tot	 ’n	 geboorte	 of	 ’n	 sterfte,	 die	 registrasie
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(a)

(b)

(c)

daarvan	vermeld	in	artikel	5;

“regulasie”	’n	regulasie	wat	kragtens	hierdie	Wet	uitgevaardig	en	van	krag	is;

“streekverteenwoordiger”	 ’n	 persoon	 wat	 kragtens	 artikel	 21(1)(a)	 van	 die
Wet	op	Identifikasie,	1986	(Wet	No.	72	van	1986),	as	’n	streekverteenwoordiger
aangewys	is;

“vingerafdrukke”	ook	palmafdrukke;

“voorgeskrewe”	kragtens	hierdie	Wet	of	by	regulasie	voorgeskryf;

“voornaam”	die	woord	of	woorde	waarmee	’n	persoon	as	’n	individu	aangedui
word	en	wat	sy	van	voorafgaan.

(2)	By	die	toepassing	van	hierdie	Wet—
omvat	“huwelik”	 ook	 ’n	 gebruiklike	 verbintenis	wat	 ooreenkomstig
inheemse	reg	of	gebruike	aangegaan	is,	en	’n	huwelik	wat	voltrek	of
aangegaan	is	ooreenkomstig	die	leerstellinge	van	enige	godsdiens,	wat
deur	die	Minister	ingevolge	paragrawe	(b)	en	(c)	erken	is.
’n	 Verbintenis	 of	 huwelik	 in	 paragraaf	 (a)	 vermeld,	 word	 deur	 die
Minister	erken	indien	hy	of	sy	by	die	voorlegging	van	inligting	in	die
voorgeskrewe	 vorm	 oortuig	 is	 dat	 so	 ’n	 verbintenis	 of	 huwelik
inderdaad	voltrek	of	aangegaan	is.
Die	Minister	kan	vereis	dat	inligting	voorgelê	word	om	enige	inligting
ingevolge	 paragraaf	 (b)	 voorgelê,	 op	 te	 klaar	 of	 aan	 te	 vul,	 of	 kan
enige	 persoon	 versoek	 om	 voor	 hom	 of	 haar	 te	 verskyn	 en	 kan	 van
sodanige	persoon	vereis	of	hom	of	haar	toelaat	om	sodanige	inligting
mondeling	te	verstrek	en	om	sodanige	ander	inligting	te	verstrek	wat
na	die	oordeel	 van	die	Minister	 kan	help	om	oor	die	 aangeleentheid
onder	oorweging	te	besluit	.	.	.

HOOFSTUK	II
Registrasie	van	Geboortes

9.	 Aangifte	 van	 geboorte.—(1)	 In	 die	 geval	 van	 ’n	 kind	wat	 lewend	 gebore
word,	moet	 enigeen	 van	 sy	 of	 haar	 ouers,	 of	 indien	 geeneen	 van	 sy	 of	 haar	 ouers
daartoe	 in	 staat	 is	 nie,	 die	 persoon	 wat	 die	 kind	 onder	 sy	 of	 haar	 sorg	 het	 of	 ’n
persoon	wat	deur	die	ouers	of	genoemde	persoon	daartoe	versoek	is,	binne	30	dae	na
die	 geboorte	 die	 aangifte	 daarvan	 op	 die	 voorgeskrewe	wyse	 doen	 aan	 ’n	 persoon
beoog	in	artikel	4.

(2)	 Behoudens	 die	 bepalings	 van	 artikel	 10	 moet	 die	 in	 subartikel	 (1)	 van
hierdie	artikel	vermelde	aangifte	van	geboorte	onder	die	van	van	óf	die	vader	óf	die
moeder	van	die	betrokke	kind	gedoen	word,	of	onder	die	vanne	van	beide	die	vader
en	die	moeder	saamgevoeg	as	’n	dubbelloop-van.
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(a)
(b)

(3)	Waar	die	aangifte	van	’n	geboorte	gedoen	word	na	die	verloop	van	30	dae
vanaf	die	datum	van	die	geboorte,	kan	die	Direkteur-generaal	gelas	dat	redes	vir	die
laat	aangifte	verstrek	word	en	dat	die	vingerafdrukke	van	die	persoon	wie	se	aangifte
van	geboorte	gedoen	word,	geneem	word.

(3A)	Waar	die	aangifte	van	’n	geboorte	gedoen	word	na	die	verloop	van	een
jaar	vanaf	die	datum	van	die	geboorte,	word	die	geboorte	nie	geregistreer	nie	tensy
die	 aangifte	 van	die	 geboorte	 aan	 die	 voorgeskrewe	vereistes	 vir	 ’n	 laat	 registrasie
van	geboorte	voldoen.

(4)	Geen	registrasie	van	geboorte	word	gedoen	nie	van	’n	persoon	wat	sterf
voordat	aangifte	van	sy	geboorte	ingevolge	subartikel	(1)	gedoen	is.

(5)	 Die	 persoon	 aan	 wie	 aangifte	 van	 geboorte	 ingevolge	 subartikel	 (1)
gedoen	 is,	 moet	 aan	 die	 persoon	 wat	 daardie	 aangifte	 gedoen	 het,	 ’n
geboortesertifikaat,	of	’n	ontvangserkenning	van	die	aangifte	van	die	geboorte	in	die
voorgeskrewe	vorm,	na	gelang	die	Direkteur-generaal	bepaal,	verstrek.

(6)	Geen	persoon	se	geboorte	word	geregistreer	nie	tensy	’n	voornaam	en	’n
van	aan	hom	toegewys	is.

10.	 Aangifte	 van	 geboorte	 van	 buite-egtelike	 kind.—(1)	 Aangifte	 van
geboorte	van	’n	buite-egtelike	kind	moet—

onder	die	van	van	die	moeder	gedoen	word;	of
op	die	gesamentlike	versoek	van	die	moeder	en	die	persoon	wat	in	die
teenwoordigheid	 van	 die	 persoon	 aan	wie	 die	 aangifte	 van	 geboorte
gedoen	 is,	 skriftelik	 erken	 dat	 hy	 die	 vader	 van	 die	 kind	 is	 en	 die
voorgeskrewe	 besonderhede	 omtrent	 homself	 op	 die	 aangifte	 van
geboorte	aanteken,	onder	die	van	van	die	persoon	wat	aldus	erken	het,
gedoen	word.

(2)	Ondanks	 die	 bepalings	 van	 subartikel	 (1)	 kan	die	 aangifte	 van	geboorte
onder	die	van	van	die	moeder	gedoen	word	 indien	die	persoon	 in	 subartikel	 (1)(b)
vermeld,	met	die	toestemming	van	die	moeder	skriftelik	erken	dat	hy	die	vader	van
die	kind	is	en	besonderhede	omtrent	homself	op	die	aangifte	van	geboorte	aanteken.

11.	Wysiging	van	geboorteregistrasie	van	buite-egtelike	kind.—(1)	’n	Ouer
of	 voog	 van	 ’n	 buite-egtelike	 kind	 wie	 se	 ouers	 na	 die	 registrasie	 van	 sy	 of	 haar
geboorte	 met	 mekaar	 getrou	 het,	 kan,	 indien	 sodanige	 kind	 minderjarig	 is,	 of
sodanige	 kind	 kan	 self,	 indien	 hy	 of	 sy	meerderjarig	 is,	 by	 die	Direkteur-generaal
aansoek	 doen	 om	 die	 registrasie	 van	 sy	 of	 haar	 geboorte	 te	wysig	 asof	 sy	 of	 haar
ouers	 ten	 tyde	van	 sy	of	haar	geboorte	met	mekaar	getroud	was,	 en	die	Direkteur-
generaal	moet	 dan,	 indien	 hy	 of	 sy	 oortuig	 is	 dat	 die	 aansoeker	 bevoeg	 is	 om	 die
aansoek	te	doen,	dat	die	beweerde	ouers	van	die	kind	inderdaad	sy	of	haar	ouers	is	en
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dat	 hulle	 wettig	 met	 mekaar	 getrou	 het,	 die	 registrasie	 van	 geboorte	 op	 die
voorgeskrewe	 wyse	 wysig	 asof	 sodanige	 kind	 se	 ouers	 ten	 tyde	 van	 sy	 of	 haar
geboorte	wettig	met	mekaar	getroud	was.

(2)	 Indien	 ’n	 buite-egtelike	 kind	 se	 ouers	 voor	 die	 aangifte	 van	 sy	 of	 haar
geboorte	met	mekaar	 trou,	word	sodanige	geboorte	aangegee	en	word	die	geboorte
geregistreer	asof	die	ouers	ten	tyde	van	sy	of	haar	geboorte	met	mekaar	getroud	was.

(3)	Subartikel	(1)	 is	met	die	nodige	veranderinge	van	toepassing	ten	opsigte
van	 ’n	 kind	 gebore	 uit	 ouers	met	mekaar	 getroud	 uit	 hoofde	 van	 ’n	 verbintenis	 of
huwelik	wat	deur	die	Minister	ingevolge	artikel	1(2)	erken	word,	te	eniger	tyd	na	die
registrasie	van	die	geboorte	van	sodanige	kind	as	’n	buite-egtelike	geboorte.

(4)	 ’n	 Persoon	 wat	 vaderskap	 van	 ’n	 kind	 wat	 buite	 die	 eg	 gebore	 is,	 wil
erken,	mag,	op	die	voorgeskrewe	wyse,	met	die	toestemming	van	die	moeder	van	die
kind,	 by	die	Direkteur-generaal	 aansoek	doen,	wat	 die	 registrasie	 van	die	 geboorte
van	 sodanige	 kind	 moet	 wysig	 deur	 sodanige	 erkenning	 te	 boekstaaf	 deur	 die
voorgeskrewe	besonderhede	van	sodanige	persoon	in	die	registrasie	van	die	geboorte
van	sodanige	kind,	in	te	skryf.

(5)	Wanneer	die	moeder	van	die	kind	nie	 toestemming	tot	die	wysiging	van
die	registrasie	van	die	geboorte	van	haar	kind	kragtens	subartikel	(4)	gegee	het	nie,
moet	 die	 vader	 van	 so	 ’n	 kind	 by	 die	 Hoë	 Hof	 met	 bevoegde	 jurisdiksie	 om	 ’n
verklarende	bevel	aansoek	doen	wat	sy	vaderskap	bevestig	van	die	kind	en	afsien	van
die	vereiste	van	toestemming	van	die	moeder	beoog	in	subartikel	(4)	.	.	.

HOOFSTUK	III
REGISTRASIE	VAN	STERFTES

14.	Sterfte	weens	natuurlike	oorsake.—(1)(a)	In	die	geval	van	’n	sterfte	weens
natuurlike	 oorsake	 moet	 enige	 persoon	 wat	 by	 die	 dood	 teenwoordig	 was,	 of	 wat
daarvan	te	wete	kom,	of	wat	die	betrokke	begrafnis	reël,	so	gou	doenlik,	by	wyse	van
’n	 sertifikaat	vermeld	 in	 artikel	15(1)	of	 (2),	 kennis	daarvan	gee	 aan	 ’n	persoon	 in
artikel	4	beoog.

(b)	Waar	 kennis	 van	 ’n	 persoon	 se	 dood	 nie	 by	 wyse	 van	 ’n	 sertifikaat
vermeld	in	artikel	15(1)	of	(2)	gegee	kan	word	nie	omdat	’n	mediese	praktisyn	hom
of	haar	nie	voor	sy	of	haar	dood	behandel	het	nie,	of	nie	beskikbaar	was	om	die	lyk	te
ondersoek	nie,	moet	’n	persoon	wat	teenwoordig	was	by	die	afsterwe,	of	wat	daarvan
te	 wete	 gekom	 het,	 kennis	 van	 die	 dood	 op	 die	 voorgeskrewe	 wyse	 gee,	 en	 die
persoon	 beoog	 in	 artikel	 4	 moet	 met	 so	 ’n	 kennisgewing	 ooreenkomstig	 die
voorgeskrewe	prosedure	handel.

(2)	Indien	die	in	artikel	4	beoogde	persoon	op	grond	van	die	ingevolge	artikel
15(1)	 of	 (2)	 uitgereikte	 sertifikaat	 oortuig	 is	 dat	 die	 dood	 die	 gevolg	 was	 van
natuurlike	 oorsake,	 voltooi	 hy	 die	 voorgeskrewe	 sterfteregister	 en	 reik	 hy	 ’n
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voorgeskrewe	begrafnisorder	uit	wat	die	begrafnis	magtig.
(3)	Indien	daar	voordat	’n	voorgeskrewe	begrafnisorder	uitgereik	is,	by	’n	in

artikel	4	beoogde	persoon	’n	redelike	twyfel	ontstaan	of	die	dood	die	gevolg	was	van
natuurlike	oorsake,	reik	hy	nie	’n	begrafnisorder	uit	nie	en	lig	hy	’n	polisiebeampte	in
aangaande	sodanige	twyfel.

(4)	 Indien	 daar	 nadat	 ’n	 voorgeskrewe	 begrafnisorder	 uitgereik	 is,	 by	 ’n	 in
artikel	 4	 beoogde	 persoon	 ’n	 redelike	 twyfel	 ontstaan	 of	 die	 dood	 die	 gevolg	 van
natuurlike	oorsake	was,	 lig	hy	 ’n	polisiebeampte	 in	 aangaande	 sodanige	 twyfel,	 en
voordat	die	polisiebeampte	 ingevolge	die	bepalings	van	artikel	16	optree,	moet	hy,
indien	die	lyk	nie	reeds	begrawe	is	nie,	die	begrafnisorder	intrek	en	kanselleer.

15.	 Sertifikaat	 van	 geneesheer.—(1)	 Waar	 ’n	 geneesheer	 oortuig	 is	 dat	 die
dood	 van	 ’n	 persoon	 wat	 voor	 sy	 afsterwe	 deur	 die	 geneesheer	 behandel	 is,	 die
gevolg	van	natuurlike	oorsake	was,	 reik	hy	 ’n	voorgeskrewe	 sertifikaat	 uit	wat	 die
oorsaak	van	dood	vermeld.

(2)	’n	Geneesheer	wat	’n	persoon	nie	voor	sy	dood	behandel	het	nie	maar	na
die	persoon	se	dood	die	lyk	ondersoek	het	en	oortuig	is	dat	die	dood	die	gevolg	van
natuurlike	 oorsake	 was,	 kan	 ’n	 voorgeskrewe	 sertifikaat	 met	 daardie	 strekking
uitreik.

(3)	Indien	’n	geneesheer	van	mening	is	dat	die	dood	die	gevolg	was	van	ander
as	natuurlike	oorsake,	reik	hy	nie	’n	sertifikaat	vermeld	in	subartikel	(1)	of	(2)	uit	nie
en	lig	hy	’n	polisiebeampte	in	van	sy	mening	in	dié	verband.

16.	Plig	van	polisiebeampte	by	ontvangs	van	sekere	inligting.—Wanneer	’n
polisiebeampte	inligting	vermeld	in	artikel	14(3)	of	(4),	15(3)	of	18(4)	of	(5)	ontvang,
tree	 hy	 op	 ingevolge	 die	 bepalings	 van	 artikel	 3	 van	 die	 Wet	 op	 Geregtelike
Doodsondersoeke,	1959	(Wet	No.	58	van	1959).

17.	Sterfte	weens	ander	as	natuurlike	oorsake.—(1)	Na	’n	ondersoek	na	die
omstandighede	van	’n	sterfte	weens	ander	as	natuurlike	oorsake	ingevolge	artikel	3
van	die	Wet	op	Geregtelike	Doodsondersoeke,	1959	 (Wet	No.	58	van	1959),	moet
die	betrokke	geneesheer,	sodra	hy	oortuig	 is	dat	die	betrokke	 lyk	nie	 langer	vir	die
doeleindes	 van	 ’n	 ondersoek	 in	 genoemde	 artikel	 3	 vermeld	 nodig	 is	 nie,	 ’n
voorgeskrewe	 sertifikaat	 te	 dien	 effekte	 uitreik	 en	 aan	die	 betrokke	polisiebeampte
oorhandig.

(2)	 Nadat	 die	 in	 subartikel	 (1)	 bedoelde	 sertifikaat	 uitgereik	 is,	 kan	 die
betrokke	polisiebeampte,	of	’n	in	artikel	4	beoogde	persoon,	na	gelang	van	die	geval,
op	 grond	 van	 genoemde	 sertifikaat	 die	 voorgeskrewe	 sterfteregister	 sonder
vermelding	van	’n	oorsaak	van	dood	voltooi	en	kan	die	betrokke	polisiebeampte	of
die	 in	 artikel	 4	 beoogde	 persoon,	 na	 gelang	 van	 die	 geval,	 die	 voorgeskrewe
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begrafnisorder	uitreik	wat	die	begrafnis	magtig.

18.	Doodgeboorte.—(1)	 ’n	 Geneesheer	 wat	 by	 ’n	 doodgeboorte	 teenwoordig
was,	of	wat	die	lyk	van	’n	kind	ondersoek	het	en	oortuig	is	dat	die	kind	doodgebore
is,	moet	’n	voorgeskrewe	sertifikaat	met	daardie	strekking	uitreik.

(2)	Indien	geen	geneesheer	by	die	doodgeboorte	teenwoordig	was	nie	of	geen
geneesheer	die	 lyk	van	 ’n	doodgebore	kind	ondersoek	het	 nie,	moet	 enige	persoon
wat	by	die	doodgeboorte	teenwoordig	was,	’n	voorgeskrewe	verklaring	daaromtrent
aan	’n	in	artikel	4	beoogde	persoon	doen.

(3)	Die	sertifikaat	in	subartikel	(1)	vermeld	of	die	verklaring	in	subartikel	(2)
vermeld,	word	geag	die	kennisgewing	van	die	doodgeboorte	te	wees,	en	’n	in	artikel
4	beoogde	persoon	moet	op	grond	van	sodanige	kennisgewing	en	indien	hy	oortuig	is
dat	 die	 kind	 doodgebore	 is	 onder	 die	 van	 van	 ’n	 betrokke	 ouer	 ’n	 voorgeskrewe
begrafnisorder	uitreik	wat	die	begrafnis	magtig.

(4)	Indien	daar	voordat	’n	voorgeskrewe	begrafnisorder	uitgereik	is,	by	’n	in
artikel	4	beoogde	persoon	’n	redelike	twyfel	ontstaan	of	die	kind	doodgebore	is,	reik
hy	nie	 ’n	begrafnisorder	uit	nie	en	 lig	hy	 ’n	polisiebeampte	 in	aangaande	 sodanige
twyfel.

(5)	 Indien	 daar	 nadat	 ’n	 voorgeskrewe	 begrafnisorder	 uitgereik	 is,	 by	 ’n	 in
artikel	4	beoogde	persoon	’n	redelike	twyfel	ontstaan	of	die	kind	doodgebore	is,	lig
hy	 ’n	 polisiebeampte	 in	 met	 betrekking	 tot	 sodanige	 twyfel,	 en	 voordat	 die
polisiebeampte	ingevolge	die	bepalings	van	artikel	16	optree,	moet	hy,	indien	die	lyk
nie	reeds	begrawe	is	nie,	die	begrafnisorder	intrek	en	kanselleer	.	.	.

20.	Begrafnisorder.—(1)	Geen	 begrafnis	 vind	 plaas	 nie	 tensy	 kennis	 van	 die
dood	 of	 doodgeboorte	 aan	 ’n	 persoon	 beoog	 in	 artikel	 4	 gegee	 is	 en	 hy	 ’n
voorgeskrewe	begrafnisorder	uitgereik	het.

(2)	Die	in	subartikel	(1)	vermelde	begrafnisorder	moet	deur	die	persoon	wat
vir	 die	 begrafnis	 verantwoordelik	 is	 aan	 ’n	 persoon	 in	 beheer	 van	 die	 betrokke
begraafplaas	besorg	word.

(3)	 Indien	die	begrafnis	van	 ’n	 lyk	moet	plaasvind	buite	die	 landdrosdistrik
waarin	die	sterfte	plaasgevind	het,	kan	die	lyk	slegs	uit	hoofde	van	’n	begrafnisorder
na	’n	plek	buite	genoemde	landdrosdistrik	verwyder	word	.	.	.

22.	Uitreiking	van	sterftesertifikaat.—Nadat	’n	sterfte	 ingevolge	hierdie	Wet
geregistreer	is,	moet	die	Direkteur-generaal	’n	voorgeskrewe	sterftesertifikaat	uitreik.

HOOFSTUK	IV
ALGEMEEN
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(a)

(b)

(c)

(d)

.	 .	 .	 24.	 Verandering	 van	 voornaam.—(1)	 ’n	 Ouer	 van	 ’n	 minderjarige
persoon,	of	hyself,	indien	hy	meerderjarig	is,	kan	by	die	Direkteur-generaal	aansoek
doen	om	die	verandering	van	sy	voornaam	waaronder	sy	geboorte	geregistreer	is,	en
die	 Direkteur-generaal	 kan	 sodanige	 voornaam	 dienooreenkomstig	 op	 die
voorgeskrewe	wyse	verander.

(2)	By	die	toepassing	van	hierdie	artikel	beteken	“ouer”	een	ouer	of	’n	voog
wat	beheer	en	toesig	oor	’n	persoon	het,	en	ook	iemand	wat	die	wetlike	of	feitelike
bewaring	van	of	beheer	oor	die	betrokke	persoon	het.

25.	Vansverandering	van	minderjarige.—(1)	Wanneer—
die	geboorte	van	’n	buite-egtelike	minderjarige	geregistreer	 is	en	die
moeder	 van	 daardie	 minderjarige	 trou	 met	 iemand	 anders	 as	 die
natuurlike	vader	van	die	minderjarige;
’n	 minderjarige	 se	 vader	 oorlede	 is	 of	 sy	 of	 haar	 ouers	 se	 huwelik
ontbind	is	en	sy	of	haar	moeder	weer	trou	of	sy	of	haar	moeder	as	’n
weduwee	of	geskeide	 ’n	van	aanneem	wat	 sy	voorheen	gedra	het	en
die	 vader,	 waar	 die	 huwelik	 ontbind	 is,	 skriftelik	 daartoe	 toestem,
tensy	’n	bevoegde	hof	vrystelling	van	sodanige	toestemming	verleen;
die	 geboorte	 van	 ’n	 buite-egtelike	 minderjarige	 onder	 sy	 of	 haar
natuurlike	 vader	 se	 van	 geregistreer	 is	 en	 die	 natuurlike	 vader
skriftelik	 daartoe	 toestem,	 tensy	 ’n	 bevoegde	 hof	 vrystelling	 van
sodanige	toestemming	verleen;	of
’n	minderjarige	in	die	sorg	van	’n	voog	is,	kan	sy	of	haar	moeder	of	sy
of	 haar	 voog,	 na	 gelang	 van	 die	 geval,	 by	 die	 Direkteur-generaal
aansoek	doen	om	die	verandering	van	sy	of	haar	van	na	die	van	van	sy
of	 haar	moeder,	 of	 die	 van	wat	 sy	 of	 haar	moeder	 aldus	 aangeneem
het,	of	die	van	van	sy	of	haar	voog,	na	gelang	van	die	geval,	en	die
Direkteur-generaal	 kan	 die	 registrasie	 van	 geboorte	 van	 dié
minderjarige	dienooreenkomstig	op	die	voorgeskrewe	wyse	verander:
Met	 dien	 verstande	 dat	 die	 man	 wat	 met	 die	 moeder	 van	 ’n
minderjarige	 vermeld	 in	 paragraaf	 (a)	 of	 (b)	 getrou	 het,	 skriftelike
toestemming	tot	die	verandering	moet	verleen.

(1A)	Ondanks	 subartikel	 (1)(b)	 en	 (c)	 is	 die	 natuurlike	 vader	 se	 skriftelike
toestemming	nie	nodig	nie	waar	die	moeder	die	alleenvoogdy	van	die	betrokke	kind
het.

(2)	 ’n	Ouer	of	voog	van	 ’n	minderjarige	wie	se	geboorte	onder	 ’n	bepaalde
van	 in	 die	 bevolkingsregister	 opgeneem	 is,	 kan	 op	 grond	 van	 ’n	 rede	 wat	 nie	 in
subartikel	 (1)	 vermeld	 is	 nie,	 by	 die	 Direkteur-generaal	 aansoek	 doen	 om	 die
verandering	 van	 die	 van	 van	 die	 minderjarige	 waaronder	 sy	 of	 haar	 geboorte
geregistreer	 is,	en	die	Direkteur-generaal	kan,	by	voorlegging	van	’n	gegronde	rede
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(a)

(b)

(c)

wat	 vir	 die	 beoogde	 vansverandering	 verstrek	 is,	 genoemde	 oorspronklike	 van
dienooreenkomstig	op	die	voorgeskrewe	wyse	verander.

(3)	By	die	toepassing	van	hierdie	artikel	beteken	“voog”	ook	iemand	wat	die
wetlike	of	feitelike	bewaring	van	of	beheer	oor	’n	minderjarige	het.

26.	Aanname	van	ander	van.—(1)	Behoudens	die	bepalings	van	hierdie	Wet
of	enige	ander	wet	mag	geen	persoon	hom	of	haar	’n	ander	van	toeëien	of	homself	of
haarself	by	’n	ander	van	noem	of	onder	’n	ander	van	deurgaan	as	dié	waaronder	hy	of
sy	 in	 die	 bevolkingsregister	 opgeneem	 is	 nie,	 tensy	 die	Direkteur-generaal	 hom	of
haar	gemagtig	het	om	daardie	ander	van	aan	te	neem:	Met	dien	verstande	dat	hierdie
subartikel	nie	van	toepassing	is	nie	wanneer—

’n	 vrou	 na	 haar	 huwelik	 die	 van	 aanneem	 van	 die	man	met	 wie	 sy
sodanige	huwelik	aangegaan	het	of	na	aanname	van	sy	van,	’n	van	wat
sy	te	eniger	tyd	voorheen	gedra	het,	weer	aanneem;
’n	getroude	of	geskeide	vrou	of	 ’n	weduwee	’n	van	wat	sy	 te	eniger
tyd	voorheen	gedra	het,	weer	aanneem;	en
’n	vrou,	hetsy	getroud	of	geskei,	of	’n	weduwee	tot	die	van	wat	sy	na
die	 huwelik	 aangeneem	 het,	 enige	 van	 byvoeg	wat	 sy	 te	 eniger	 tyd
voorheen	gedra	het.

(2)	Op	 aansoek	 van	 ’n	 persoon	 kan	 die	Direkteur-generaal,	 indien	 hy	 of	 sy
oortuig	is	dat	daar	’n	gegronde	rede	is	vir	die	persoon	se	aanname	van	’n	ander	van,
die	persoon	magtig	om	’n	ander	van	as	sy	of	haar	van	soos	in	die	bevolkingsregister
opgeneem,	aan	te	neem,	en	die	Direkteur-generaal	moet	die	vervangende	van	op	die
voorgeskrewe	wyse	in	die	bevolkingsregister	opneem	.	.	.

27A.	Verandering	van	geslagsbeskrywing.—(1)	Indien	die	Direkteur-generaal
’n	aansoek	toestaan	of	’n	landdros	’n	bevel	uitreik	ingevolge	artikel	2	van	die	Wet	op
Verandering	 van	 Geslagsbeskrywing	 en	 Geslagstatus,	 2003,	 moet	 die	 Direkteur-
generaal	 die	 geslagsbeskrywing	 op	 die	 geboorteregister	 van	 die	 betrokke	 persoon
verander.

(2)	’n	Verandering	aldus	opgeteken	word	gedateer	en	na	die	optekening	van
die	 gemelde	 verandering	 is	 die	 betrokke	 persoon	 daarop	 geregtig	 om	 van	 ’n
gewysigde	geboortesertifikaat	voorsien	te	word.

28.	Uitreiking	van	sertifikate.—(1)	Die	Direkteur-generaal	kan	op	aansoek	’n
sertifikaat	uit	die	bevolkingsregister	uitreik	in	’n	vorm	wat	hy	goedvind.

(2)	 Elke	 sertifikaat	 wat	 ingevolge	 subartikel	 (1)	 uitgereik	 word,	 is	 in	 alle
geregshowe	prima	facie-getuienis	van	die	besonderhede	daarin	uiteengesit	.	.	.
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(a)
(b)

(a)

(b)
(c)
(d)
(e)

(a)

(b)

(a)
(i)
(ii)

(iii)
(b)

CHILDREN’S	ACT*

38	of	2005

1.	Interpretation.—(1)	In	this	Act,	unless	the	context	indicates	otherwise—

“abandoned”,	in	relation	to	a	child,	means	a	child	who—
has	obviously	been	deserted	by	the	parent,	guardian	or	care-giver;	or
has,	for	no	apparent	reason,	had	no	contact	with	the	parent,	guardian,
or	care-giver	for	a	period	of	at	least	three	months;

“abuse”,	 in	 relation	 to	 a	 child,	 means	 any	 form	 of	 harm	 or	 ill-treatment
deliberately	inflicted	on	a	child,	and	includes—

assaulting	a	child	or	inflicting	any	other	form	of	deliberate	injury	to	a
child;
sexually	abusing	a	child	or	allowing	a	child	to	be	sexually	abused;
bullying	by	another	child;
a	labour	practice	that	exploits	a	child;	or
exposing	or	 subjecting	a	 child	 to	behaviour	 that	may	harm	 the	child
psychologically	or	emotionally;

“adopted	child”	means	a	child	adopted	by	a	person	in	terms	of	any	law;	.	.	.

“adoptive	parent”	means	a	person	who	has	adopted	a	child	in	terms	of	any	law;
.	.	.

“artificial	 fertilisation”	 means	 the	 introduction,	 by	means	 other	 than	 natural
means,	of	a	male	gamete	into	the	internal	reproductive	organs	of	a	female	person
for	the	purpose	of	human	reproduction,	including—

the	bringing	together	of	a	male	and	female	gamete	outside	the	human
body	with	a	view	to	placing	the	product	of	a	union	of	such	gametes	in
the	womb	of	a	female	person;	or
the	 placing	 of	 the	 product	 of	 a	 union	 of	 male	 and	 female	 gametes
which	 have	 been	 brought	 together	 outside	 the	 human	 body,	 in	 the
womb	of	a	female	person;	.	.	.

“care”,	in	relation	to	a	child,	includes,	where	appropriate—
within	available	means,	providing	the	child	with—

a	suitable	place	to	live;
living	conditions	that	are	conducive	to	the	child’s	health,	well-
being	and	development;	and
the	necessary	financial	support;

safeguarding	and	promoting	the	well-being	of	the	child;
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(c)

(d)

(e)

(f)

(g)
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(b)

(c)

(d)

(e)
(f)

(g)

(a)

(b)

protecting	 the	 child	 from	maltreatment,	 abuse,	 neglect,	 degradation,
discrimination,	 exploitation	 and	 any	 other	 physical,	 emotional	 or
moral	harm	or	hazards;
respecting,	protecting,	promoting	and	 securing	 the	 fulfilment	of,	 and
guarding	against	any	infringement	of,	the	child’s	rights	set	out	in	the
Bill	of	Rights	and	the	principles	set	out	in	Chapter	2	of	this	Act;
guiding,	directing	and	securing	the	child’s	education	and	upbringing,
including	religious	and	cultural	education	and	upbringing,	in	a	manner
appropriate	to	the	child’s	age,	maturity	and	stage	of	development;
guiding,	 advising	 and	 assisting	 the	 child	 in	 decisions	 to	 be	 taken	by
the	child	in	a	manner	appropriate	to	the	child’s	age,	maturity	and	stage
of	development;
guiding	the	behaviour	of	the	child	in	a	humane	manner;
maintaining	a	sound	relationship	with	the	child;
accommodating	any	special	needs	that	the	child	may	have;	and
generally,	ensuring	that	the	best	interests	of	the	child	is	the	paramount
concern	in	all	matters	affecting	the	child;

“care-giver”	means	any	person	other	 than	a	parent	or	guardian,	who	factually
cares	for	a	child	and	includes—

a	foster	parent;
a	person	who	cares	for	a	child	with	the	implied	or	express	consent	of	a
parent	or	guardian	of	the	child;
a	 person	who	 cares	 for	 a	 child	whilst	 the	 child	 is	 in	 temporary	 safe
care;
the	person	at	the	head	of	a	child	and	youth	care	centre	where	a	child
has	been	placed;
the	person	at	the	head	of	a	shelter;
a	 child	 and	youth	 care	worker	who	 cares	 for	 a	 child	who	 is	without
appropriate	family	care	in	the	community;	and
the	child	at	the	head	of	a	child-headed	household;

“child”	means	a	person	under	the	age	of	18	years;	.	.	.

“child	labour”	means	work	by	a	child	which—
is	 exploitative,	 hazardous	 or	 otherwise	 inappropriate	 for	 a	 person	 of
that	age;	and
places	 at	 risk	 the	 child’s	 well-being,	 education,	 physical	 or	 mental
health,	or	spiritual,	moral,	emotional	or	social	development;

“circumcision”,	in	relation	to	a	female	child,	means	the	removal	of	the	clitoris
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(a)
(b)
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(aa)
(bb)

(ii)

(aa)
(bb)

(a)
(b)
(c)

(a)

(b)
(c)
(d)
(e)
(f)

by	any	means;

“clerk	of	the	court”	means	clerk	of	the	court	of	the	relevant	magistrate’s	court;
means	 the	 person	 appointed	 by	 the	 Director-General:	 Justice	 and	 Constitutional
Development	as	the	clerk	of	the	children’s	court	of	the	relevant	magistrate’s	court;
.	.	.

“commissioning	 parent”	 means	 a	 person	 who	 enters	 into	 a	 surrogate
motherhood	agreement	with	a	surrogate	mother;

“contact”,	in	relation	to	a	child,	means—
maintaining	a	personal	relationship	with	the	child;	and
if	the	child	lives	with	someone	else—

communication	 on	 a	 regular	 basis	 with	 the	 child	 in	 person,
including—

visiting	the	child;	or
being	visited	by	the	child;	or

communication	 on	 a	 regular	 basis	with	 the	 child	 in	 any	 other
manner,	including—

through	the	post;	or
by	 telephone	 or	 any	 other	 form	 of	 electronic
communication;	.	.	.

“Department”	means	 the	national	department	 responsible	 for	 the	provision	of
social	development	services;	.	.	.

“designated	social	worker”	means	a	social	worker	in	the	service	of—
the	Department	or	a	provincial	department	of	social	development;
a	designated	child	protection	organisation;	or
a	municipality;	.	.	.

“divorce	court”	means	 the	divorce	court	established	 in	 terms	of	section	10	of
the	Administration	Amendment	Act,	1929	(Act	No.	9	of	1929);	.	.	.

“exploitation”,	in	relation	to	a	child,	includes—
all	 forms	 of	 slavery	 or	 practices	 similar	 to	 slavery,	 including	 debt
bondage	or	forced	marriage;
sexual	exploitation;
servitude;
forced	labour	or	services;
child	labour	prohibited	in	terms	of	section	141;	and
the	removal	of	body	parts;
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(a)
(b)

(c)
(d)

(a)
(b)

“family	 advocate”	 means	 a	 family	 advocate	 appointed	 in	 terms	 of	 the
Mediation	in	Certain	Divorce	Matters	Act;

“family	member”	,	in	relation	to	a	child,	means—
a	parent	of	the	child;
any	other	person	who	has	parental	responsibilities	and	rights	in	respect
of	the	child;
a	grandparent,	brother,	sister,	uncle,	aunt	or	cousin	of	the	child;	or
any	 other	 person	 with	 whom	 the	 child	 has	 developed	 a	 significant
relationship,	 based	on	psychological	 or	 emotional	 attachment,	which
resembles	a	family	relationship;	.	.	.

“gamete”	 means	 either	 of	 the	 two	 generative	 cells	 essential	 for	 human
reproduction;

“genital	 mutilation”,	 in	 relation	 to	 a	 female	 child,	 means	 the	 partial	 or
complete	removal	of	any	part	of	the	genitals,	and	includes	circumcision	of	female
children;

“guardian”	means	a	parent	or	other	person	who	has	guardianship	of	a	child;

“guardianship”,	in	relation	to	a	child,	means	guardianship	as	contemplated	in
section	18;	.	.	.

“in	need	of	care	and	protection”,	in	relation	to	a	child,	means	a	child	who	is	in
a	situation	contemplated	in	section	150(1);	.	.	.

“marriage”	means	a	marriage—
recognised	in	terms	of	South	African	law	or	customary	law;	or
concluded	 in	 accordance	 with	 a	 system	 of	 religious	 law	 subject	 to
specified	procedures,	and	any	reference	to	a	husband,	wife,	widower,
widow,	divorced	person,	married	person	or	spouse	must	be	construed
accordingly;	.	.	.

“medical	practitioner”	means	a	person	registered	or	deemed	to	be	registered	as
a	medical	practitioner	under	the	Health	Professions	Act,	1974	(Act	No.	56	of	1974)
and	includes	a	dentist	so	registered	or	deemed	to	be	registered;

“mental	illness”	means	mental	illness	as	defined	in	the	Mental	Health	Care	Act,
2002	(Act	No.	17	of	2002);	.	.	.

“Minister”	means	 the	Cabinet	member	 responsible	 for	social	development,	or
where	the	context	indicates	another	Minister,	that	Minister;	.	.	.

“neglect”,	 in	 relation	 to	 a	 child,	 means	 a	 failure	 in	 the	 exercise	 of	 parental
responsibilities	to	provide	for	the	child’s	basic	physical,	intellectual,	emotional	or
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(a)

(b)

(c)

(a)
(b)
(c)

(d)
(e)

(f)

social	needs;	.	.	.

“organ	 of	 state”	 means	 an	 organ	 of	 state	 as	 defined	 in	 section	 239	 of	 the
Constitution;

“orphan”	means	a	child	who	has	no	surviving	parent	caring	for	him	or	her;

“parent”,	 in	 relation	 to	 a	 child,	 includes	 the	 adoptive	 parent	 of	 a	 child,	 but
excludes—

the	biological	father	of	a	child	conceived	through	the	rape	of	or	incest
with	the	child’s	mother;
any	 person	who	 is	 biologically	 related	 to	 a	 child	 by	 reason	 only	 of
being	a	gamete	donor	for	purposes	of	artificial	fertilisation;	and
a	parent	whose	parental	responsibilities	and	rights	in	respect	of	a	child
have	been	terminated;

“parental	 responsibilities	 and	 rights”,	 in	 relation	 to	 a	 child,	 means	 the
responsibilities	and	the	rights	referred	to	in	section	18;	.	.	.

“party”,	in	relation	to	a	matter	before	a	children’s	court,	means—
a	child	involved	in	the	matter;
a	parent;
a	person	who	has	parental	responsibilities	and	rights	in	respect	of	the
child;
a	prospective	adoptive	or	foster	parent	of	the	child;
the	 department	 or	 the	 designated	 child	 protection	 organisation
managing	the	case	of	the	child;	or
any	other	person	admitted	or	recognised	by	the	court	as	a	party;	.	.	.

“prescribed”	means	prescribed	by	regulation;

“presiding	officer”	means	a	presiding	officer	of	a	children’s	court	designated	in
terms	of	section	42;	.	.	.

“psychologist”	means	a	psychologist	 registered	or	deemed	 to	be	 registered	as
such	in	terms	of	the	Health	Professions	Act,	1974	(Act	No.	56	of	1974);	.	.	.

“regulation”	means	a	regulation	made	in	terms	of	this	Act;

“removal	of	body	parts”	means	 the	 removal	of	any	organ	or	other	body	part
from	a	living	person	in	contravention	of	the	National	Health	Act,	2003	(Act	No.	61
of	2003);	.	.	.

“serve”,	 in	 relation	 to	 any	 notice,	 document	 or	 other	 process	 in	 terms	 of	 this
Act,	means	to	serve	such	notice,	document	or	other	process	in	accordance	with	the
procedure	provided	for	the	serving	of	process	in	terms	of	the	Magistrates’	Courts
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(a)
(b)

Act,	 1944	 (Act	 No.	 32	 of	 1944),	 and	 the	 rules	 applying	 to	 the	 proceedings	 of
magistrates’	courts;	.	.	.

“social	service	professional”	includes	a	probation	officer,	development	worker,
child	 and	 youth	 care	 worker,	 youth	 worker,	 social	 auxiliary	 worker	 and	 social
security	 worker	 who	 are	 registered	 as	 such	 in	 terms	 of	 the	 Social	 Service
Professions	Act,	1978	(Act	No.	110	of	1978);

“social	worker”	means	a	person	who	is	registered	or	deemed	to	be	registered	as
a	social	worker	in	terms	of	the	Social	Service	Professions	Act,	1978	(Act	No.	110
of	1978);	.	.	.

“surrogate	 mother”	 means	 an	 adult	 woman	 who	 enters	 into	 a	 surrogate
motherhood	agreement	with	the	commissioning	parent;

“surrogate	motherhood	agreement”	means	an	agreement	between	a	surrogate
mother	and	a	commissioning	parent	in	which	it	is	agreed	that	the	surrogate	mother
will	 be	 artificially	 fertilised	 for	 the	 purpose	 of	 bearing	 a	 child	 for	 the
commissioning	parent	and	in	which	the	surrogate	mother	undertakes	to	hand	over
such	a	child	to	the	commissioning	parent	upon	its	birth,	or	within	a	reasonable	time
thereafter,	with	the	intention	that	the	child	concerned	becomes	the	legitimate	child
of	the	commissioning	parent;

“temporary	 safe	 care”,	 in	 relation	 to	 a	 child,	 means	 care	 of	 a	 child	 in	 an
approved	child	and	youth	care	centre,	shelter	or	private	home	or	any	other	place,
where	 the	 child	 can	 safely	 be	 accommodated	 pending	 a	 decision	 or	 court	 order
concerning	the	placement	of	the	child,	but	excludes	care	of	a	child	in	a	prison	or
police	cell;	.	.	.

“this	Act”	includes—
any	regulation	made	in	terms	of	this	Act;
the	rules	regulating	the	proceedings	of	the	children’s	courts	in	terms	of
section	52;	.	.	.

(2)	In	addition	to	the	meaning	assigned	to	the	terms	“custody”	and	“access”
in	any	law,	and	the	common	law,	the	terms	“custody”	and	“access”	in	any	law	must
be	construed	to	also	mean	“care”	and	“contact”	as	defined	in	this	Act.

(3)	 In	 this	 Act,	 a	 word	 or	 expression	 derived	 from	 a	 word	 or	 expression
defined	 in	 subsection	 (1)	has	a	 corresponding	meaning	unless	 the	context	 indicates
that	another	meaning	is	intended.

(4)	 Any	 proceedings	 arising	 out	 of	 the	 application	 of	 the	 Administration
Amendment	Act,	1929	(Act	No.	9	of	1929),	the	Divorce	Act,	the	Maintenance	Act,
the	 Domestic	 Violence	 Act,	 1998	 (Act	 No.	 116	 of	 1998),	 and	 the	 Recognition	 of
Customary	Marriages	Act,	1998	(Act	No.	120	of	1998),	in	so	far	as	these	Acts	relate
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(a)
(b)

(i)

(ii)
(iii)

(iv)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

(a)

(b)

to	children,	may	not	be	dealt	with	in	a	children’s	court.

2.	Objects	of	Act.—The	objects	of	this	Act	are—
to	promote	the	preservation	and	strengthening	of	families;
to	give	effect	to	the	following	constitutional	rights	of	children,	namely
—

family	care	or	parental	care	or	appropriate	alternative	care	when
removed	from	the	family	environment;
social	services;
protection	 from	 maltreatment,	 neglect,	 abuse	 or	 degradation;
and
that	the	best	interests	of	a	child	are	of	paramount	importance	in
every	matter	concerning	the	child;

to	give	effect	to	the	Republic’s	obligations	concerning	the	well-being
of	 children	 in	 terms	 of	 international	 instruments	 binding	 on	 the
Republic;
to	make	 provision	 for	 structures,	 services	 and	means	 for	 promoting
and	 monitoring	 the	 sound	 physical,	 psychological,	 intellectual,
emotional	and	social	development	of	children;
to	 strengthen	 and	 develop	 community	 structures	which	 can	 assist	 in
providing	care	and	protection	for	children;
to	 protect	 children	 from	 discrimination,	 exploitation	 and	 any	 other
physical,	emotional	or	moral	harm	or	hazards;
to	provide	care	and	protection	to	children	who	are	in	need	of	care	and
protection;
to	recognise	the	special	needs	that	children	with	disabilities	may	have;
and
generally,	 to	 promote	 the	protection,	 development	 and	well-being	of
children	.	.	.

CHAPTER	2
GENERAL	PRINCIPLES

6.	General	principles.—(1)	The	general	principles	set	out	in	this	section	guide
—

the	implementation	of	all	 legislation	applicable	to	children,	including
this	Act;	and
all	 proceedings,	 actions	 and	 decisions	 by	 any	 organ	 of	 state	 in	 any
matter	concerning	a	child	or	children	in	general.

(2)	All	proceedings,	actions	or	decisions	in	a	matter	concerning	a	child	must
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(a)

(b)
(c)
(d)

(e)

(f)

(a)

(b)

(a)
(i)
(ii)

(b)
(i)
(ii)

—
respect,	protect,	promote	and	fulfil	the	child’s	rights	set	out	in	the	Bill
of	Rights,	 the	best	 interests	of	 the	child	standard	set	out	 in	section	7
and	the	rights	and	principles	set	out	in	this	Act,	subject	to	any	lawful
limitation;
respect	the	child’s	inherent	dignity;
treat	the	child	fairly	and	equitably;
protect	the	child	from	unfair	discrimination	on	any	ground,	including
on	the	grounds	of	the	health	status	or	disability	of	the	child	or	a	family
member	of	the	child;
recognise	 a	 child’s	need	 for	development	 and	 to	 engage	 in	play	 and
other	recreational	activities	appropriate	to	the	child’s	age;	and
recognise	 a	 child’s	 disability	 and	 create	 an	 enabling	 environment	 to
respond	to	the	special	needs	that	the	child	has.

(3)	If	it	 is	in	the	best	interests	of	the	child,	the	child’s	family	must	be	given
the	opportunity	to	express	their	views	in	any	matter	concerning	the	child.

(4)	In	any	matter	concerning	a	child—
an	approach	which	 is	 conducive	 to	 conciliation	and	problem-solving
should	be	followed	and	a	confrontational	approach	should	be	avoided;
and
a	delay	in	any	action	or	decision	to	be	taken	must	be	avoided	as	far	as
possible.

(5)	 A	 child,	 having	 regard	 to	 his	 or	 her	 age,	 maturity	 and	 stage	 of
development,	and	a	person	who	has	parental	responsibilities	and	rights	in	respect	of
that	child,	where	appropriate,	must	be	informed	of	any	action	or	decision	taken	in	a
matter	concerning	the	child	which	significantly	affects	the	child.

7.	 Best	 interests	 of	 child	 standard.—(1)	 Whenever	 a	 provision	 of	 this	 Act
requires	 the	best	 interests	of	 the	 child	 standard	 to	be	 applied,	 the	 following	 factors
must	be	taken	into	consideration	where	relevant,	namely—

the	nature	of	the	personal	relationship	between—
the	child	and	the	parents,	or	any	specific	parent;	and
the	 child	 and	 any	 other	 care-giver	 or	 person	 relevant	 in	 those
circumstances;

the	attitude	of	the	parents,	or	any	specific	parent,	towards—
the	child;	and
the	exercise	of	parental	responsibilities	and	rights	in	respect	of
the	child;
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(c)

(d)
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(ii)

(e)

(f)
(i)

(ii)

(g)
(i)
(ii)
(iii)
(iv)

(h)

(i)
(j)
(k)

(l)

(i)

(ii)

the	capacity	of	the	parents,	or	any	specific	parent,	or	of	any	other	care-
giver	 or	 person,	 to	 provide	 for	 the	 needs	 of	 the	 child,	 including
emotional	and	intellectual	needs;
the	 likely	 effect	 on	 the	 child	 of	 any	 change	 in	 the	 child’s
circumstances,	 including	 the	 likely	 effect	 on	 the	 child	 of	 any
separation	from—

both	or	either	of	the	parents;	or
any	brother	 or	 sister	 or	 other	 child,	 or	 any	other	 care-giver	 or
person,	with	whom	the	child	has	been	living;

the	practical	difficulty	and	expense	of	a	child	having	contact	with	the
parents,	or	any	specific	parent,	and	whether	that	difficulty	or	expense
will	substantially	affect	the	child’s	right	to	maintain	personal	relations
and	direct	contact	with	the	parents,	or	any	specific	parent,	on	a	regular
basis;
the	need	for	the	child—

to	remain	in	the	care	of	his	or	her	parent,	family	and	extended
family;	and
to	 maintain	 a	 connection	 with	 his	 or	 her	 family,	 extended
family,	culture	or	tradition;

the	child’s—
age,	maturity	and	stage	of	development;
gender;
background;	and
any	other	relevant	characteristics	of	the	child;

the	child’s	physical	and	emotional	security	and	his	or	her	intellectual,
emotional,	social	and	cultural	development;
any	disability	that	a	child	may	have;
any	chronic	illness	from	which	a	child	may	suffer;
the	 need	 for	 a	 child	 to	 be	 brought	 up	 within	 a	 stable	 family
environment	 and,	 where	 this	 is	 not	 possible,	 in	 an	 environment
resembling	as	closely	as	possible	a	caring	family	environment;
the	need	to	protect	the	child	from	any	physical	or	psychological	harm
that	may	be	caused	by—

subjecting	the	child	to	maltreatment,	abuse,	neglect,	exploitation
or	degradation	or	exposing	the	child	to	violence	or	exploitation
or	other	harmful	behaviour;	or
exposing	 the	 child	 to	 maltreatment,	 abuse,	 degradation,	 ill-
treatment,	 violence	 or	 harmful	 behaviour	 towards	 another
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(m)

(n)

(a)

(b)

(c)

(d)

person;
any	 family	 violence	 involving	 the	 child	 or	 a	 family	 member	 of	 the
child;	and
which	 action	 or	 decision	 would	 avoid	 or	 minimise	 further	 legal	 or
administrative	proceedings	in	relation	to	the	child.

(2)	 In	 this	 section	 “parent”	 includes	 any	 person	 who	 has	 parental
responsibilities	and	rights	in	respect	of	a	child.

8.	 Application.—(1)	 The	 rights	 which	 a	 child	 has	 in	 terms	 of	 this	 Act
supplement	the	rights	which	a	child	has	in	terms	of	the	Bill	of	Rights.

(2)	 All	 organs	 of	 state	 in	 any	 sphere	 of	 government	 and	 all	 officials,
employees	and	representatives	of	an	organ	of	state	must	respect,	protect	and	promote
the	rights	of	children	contained	in	this	Act.

(3)	A	provision	of	this	Act	binds	both	natural	or	juristic	persons,	to	the	extent
that	it	is	applicable,	taking	into	account	the	nature	of	the	right	and	the	nature	of	any
duty	imposed	by	the	right.

9.	 Best	 interests	 of	 child	 paramount.—In	 all	 matters	 concerning	 the	 care,
protection	and	well-being	of	 a	 child	 the	 standard	 that	 the	 child’s	best	 interest	 is	of
paramount	importance,	must	be	applied.

10.	Child	participation.—Every	child	that	is	of	such	an	age,	maturity	and	stage
of	development	as	to	be	able	to	participate	in	any	matter	concerning	that	child	has	the
right	to	participate	in	an	appropriate	way	and	views	expressed	by	the	child	must	be
given	due	consideration.

11.	Children	with	disability	or	chronic	illness.—(1)	In	any	matter	concerning
a	child	with	a	disability	due	consideration	must	be	given	to—

providing	 the	child	with	parental	care,	 family	care	or	special	care	as
and	when	appropriate;
making	 it	 possible	 for	 the	 child	 to	 participate	 in	 social,	 cultural,
religious	and	educational	activities,	recognising	the	special	needs	that
the	child	may	have;
providing	the	child	with	conditions	that	ensure	dignity,	promote	self-
reliance	and	facilitate	active	participation	in	the	community;	and
providing	 the	 child	 and	 the	 child’s	 care-giver	 with	 the	 necessary
support	services.

(2)	 In	 any	matter	 concerning	 a	 child	with	 chronic	 illness	 due	 consideration
must	be	given	to—
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(a)

(b)

(c)

(a)

(b)

(a)
(b)
(c)

(a)

(b)

(a)

providing	 the	child	with	parental	care,	 family	care	or	special	care	as
and	when	appropriate;
providing	the	child	with	conditions	that	ensure	dignity,	promote	self-
reliance	and	facilitate	active	participation	in	the	community;	and
providing	the	child	with	the	necessary	support	services.

(3)	A	child	with	a	disability	or	chronic	illness	has	the	right	not	to	be	subjected
to	medical,	 social,	 cultural	 or	 religious	 practices	 that	 are	 detrimental	 to	 his	 or	 her
health,	well-being	or	dignity.

12.	Social,	cultural	and	religious	practices.—(1)	Every	child	has	the	right	not
to	be	subjected	to	social,	cultural	and	religious	practices	which	are	detrimental	to	his
or	her	well-being.

(2)	A	child—
below	 the	minimum	age	 set	by	 law	 for	a	valid	marriage	may	not	be
given	out	in	marriage	or	engagement;	and
above	 that	 minimum	 age	 may	 not	 be	 given	 out	 in	 marriage	 or
engagement	without	his	or	her	consent.

(3)	Genital	mutilation	or	the	circumcision	of	female	children	is	prohibited.
(4)	Virginity	testing	of	children	under	the	age	of	16	is	prohibited.
(5)	Virginity	testing	of	children	older	than	16	may	only	be	performed—

if	the	child	has	given	consent	to	the	testing	in	the	prescribed	manner;
after	proper	counselling	of	the	child;	and
in	the	manner	prescribed.

(6)	The	results	of	a	virginity	test	may	not	be	disclosed	without	the	consent	of
the	child.

(7)	 The	 body	 of	 a	 child	 who	 has	 undergone	 virginity	 testing	 may	 not	 be
marked.

(8)	Circumcision	of	male	children	under	 the	age	of	16	 is	prohibited,	except
when—

circumcision	 is	 performed	 for	 religious	 purposes	 in	 accordance	with
the	practices	of	the	religion	concerned	and	in	the	manner	prescribed;
or
circumcision	is	performed	for	medical	reasons	on	the	recommendation
of	a	medical	practitioner.

(9)	Circumcision	of	male	children	older	than	16	may	only	be	performed—
if	 the	 child	 has	 given	 consent	 to	 the	 circumcision	 in	 the	 prescribed
manner;
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(d)

after	proper	counselling	of	the	child;	and
in	the	manner	prescribed.

(10)	 Taking	 into	 consideration	 the	 child’s	 age,	 maturity	 and	 stage	 of
development,	every	male	child	has	the	right	to	refuse	circumcision.

13.	Information	on	health	care.—(1)	Every	child	has	the	right	to—
have	 access	 to	 information	 on	 health	 promotion	 and	 the	 prevention
and	treatment	of	ill-health	and	disease,	sexuality	and	reproduction;
have	access	to	information	regarding	his	or	her	health	status;
have	access	 to	 information	regarding	 the	causes	and	 treatment	of	his
or	her	health	status;	and
confidentiality	regarding	his	or	her	health	status	and	the	health	status
of	 a	 parent,	 care-giver	 or	 family	member,	 except	 when	maintaining
such	confidentiality	is	not	in	the	best	interests	of	the	child.

(2)	 Information	 provided	 to	 children	 in	 terms	 of	 this	 subsection	 must	 be
relevant	and	must	be	in	a	format	accessible	to	children,	giving	due	consideration	to
the	needs	of	disabled	children.

14.	Access	to	court.—Every	child	has	 the	right	 to	bring,	and	 to	be	assisted	 in
bringing,	a	matter	to	a	court,	provided	that	matter	falls	within	the	jurisdiction	of	that
court.

15.	Enforcement	of	rights.—(1)	Anyone	listed	 in	 this	section	has	 the	right	 to
approach	a	competent	court,	alleging	that	a	right	in	the	Bill	of	Rights	or	this	Act	has
been	infringed	or	threatened,	and	the	court	may	grant	appropriate	relief,	including	a
declaration	of	rights.

(2)	The	persons	who	may	approach	a	court,	are:
A	child	who	is	affected	by	or	involved	in	the	matter	to	be	adjudicated;
anyone	 acting	 in	 the	 interest	 of	 the	 child	 or	 on	 behalf	 of	 another
person	who	cannot	act	in	their	own	name;
anyone	acting	as	a	member	of,	or	in	the	interest	of,	a	group	or	class	of
persons;	and
anyone	acting	in	the	public	interest.

16.	Responsibilities	of	children.—Every	child	has	 responsibilities	appropriate
to	the	child’s	age	and	ability	towards	his	or	her	family,	community	and	the	state.

17.	Age	of	majority.—A	child,	whether	male	or	female,	becomes	a	major	upon
reaching	the	age	of	18	years.
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CHAPTER	3
PARENTAL	RESPONSIBILITIES	AND	RIGHTS

Part	1
Acquisition	and	loss	of	parental	responsibilities	and	rights

18.	Parental	responsibilities	and	rights.—(1)	A	person	may	have	either	full	or
specific	parental	responsibilities	and	rights	in	respect	of	a	child.

(2)	The	parental	responsibilities	and	rights	that	a	person	may	have	in	respect
of	a	child,	include	the	responsibility	and	the	right—

to	care	for	the	child;
to	maintain	contact	with	the	child;
to	act	as	guardian	of	the	child;	and
to	contribute	to	the	maintenance	of	the	child.

(3)	Subject	 to	 subsections	 (4)	 and	 (5),	 a	parent	or	other	person	who	acts	 as
guardian	of	a	child	must—

administer	and	safeguard	the	child’s	property	and	property	interests;
assist	 or	 represent	 the	 child	 in	 administrative,	 contractual	 and	 other
legal	matters;	or
give	 or	 refuse	 any	 consent	 required	 by	 law	 in	 respect	 of	 the	 child,
including—

consent	to	the	child’s	marriage;
consent	to	the	child’s	adoption;
consent	to	the	child’s	departure	or	removal	from	the	Republic;
consent	to	the	child’s	application	for	a	passport;	and
consent	 to	 the	 alienation	 or	 encumbrance	 of	 any	 immovable
property	of	the	child.

(4)	Whenever	more	than	one	person	has	guardianship	of	a	child,	each	one	of
them	 is	 competent,	 subject	 to	 subsection	 (5),	 any	 other	 law	 or	 any	 order	 of	 a
competent	court	to	the	contrary,	to	exercise	independently	and	without	the	consent	of
the	other	any	right	or	responsibility	arising	from	such	guardianship.

(5)	Unless	a	competent	court	orders	otherwise,	the	consent	of	all	the	persons
that	 have	 guardianship	 of	 a	 child	 is	 necessary	 in	 respect	 of	 matters	 set	 out	 in
subsection	(3)(c).

19.	 Parental	 responsibilities	 and	 rights	 of	 mothers.—(1)	 The	 biological
mother	of	a	child,	whether	married	or	unmarried,	has	full	parental	responsibilities	and
rights	in	respect	of	the	child.
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(2)	If—
the	biological	mother	of	 a	 child	 is	 an	unmarried	 child	who	does	not
have	guardianship	in	respect	of	the	child;	and
the	biological	father	of	the	child	does	not	have	guardianship	in	respect
of	 the	child,	 the	guardian	of	 the	child’s	biological	mother	 is	also	 the
guardian	of	the	child.

(3)	This	section	does	not	apply	 in	 respect	of	a	child	who	 is	 the	subject	of	a
surrogacy	agreement.

20.	Parental	responsibilities	and	rights	of	married	fathers.—The	biological
father	of	a	child	has	full	parental	responsibilities	and	rights	in	respect	of	the	child—

if	he	is	married	to	the	child’s	mother;	or
if	he	was	married	to	the	child’s	mother	at—

the	time	of	the	child’s	conception;
the	time	of	the	child’s	birth;	or
any	time	between	the	child’s	conception	and	birth.

21.	 Parental	 responsibilities	 and	 rights	 of	 unmarried	 fathers.—(1)	 The
biological	father	of	a	child	who	does	not	have	parental	responsibilities	and	rights	in
respect	of	the	child	in	terms	of	section	20,	acquires	full	parental	responsibilities	and
rights	in	respect	of	the	child—

if	 at	 the	 time	 of	 the	 child’s	 birth	 he	 is	 living	 with	 the	 mother	 in	 a
permanent	life-partnership;	or
if	he,	regardless	of	whether	he	has	lived	or	is	living	with	the	mother—

consents	 to	 be	 identified	 or	 successfully	 applies	 in	 terms	 of
section	26	to	be	identified	as	the	child’s	father	or	pays	damages
in	terms	of	customary	law;
contributes	 or	 has	 attempted	 in	 good	 faith	 to	 contribute	 to	 the
child’s	upbringing	for	a	reasonable	period;	and
contributes	or	has	attempted	in	good	faith	to	contribute	towards
expenses	in	connection	with	the	maintenance	of	the	child	for	a
reasonable	period.

(2)	This	section	does	not	affect	the	duty	of	a	father	to	contribute	towards	the
maintenance	of	the	child.

(3)(a)	 If	 there	 is	 a	 dispute	 between	 the	 biological	 father	 referred	 to	 in
subsection	(1)	and	 the	biological	mother	of	a	child	with	regard	 to	 the	fulfilment	by
that	 father	 of	 the	 conditions	 set	 out	 in	 subsection	 (1)(a)	or	 (b),	 the	matter	must	 be
referred	for	mediation	to	a	family	advocate,	social	worker,	social	service	professional
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or	other	suitably	qualified	person.
(b)	 Any	 party	 to	 the	 mediation	 may	 have	 the	 outcome	 of	 the	 mediation

reviewed	by	a	court.
(4)	This	 section	 applies	 regardless	 of	whether	 the	 child	was	 born	 before	 or

after	the	commencement	of	this	Act.

22.	 Parental	 responsibilities	 and	 rights	 agreements.—(1)	 Subject	 to
subsection	(2),	the	mother	of	a	child	or	other	person	who	has	parental	responsibilities
and	 rights	 in	 respect	 of	 a	 child	 may	 enter	 into	 an	 agreement	 providing	 for	 the
acquisition	of	such	parental	 responsibilities	and	rights	 in	 respect	of	 the	child	as	are
set	out	in	the	agreement,	with—

the	 biological	 father	 of	 a	 child	 who	 does	 not	 have	 parental
responsibilities	 and	 rights	 in	 respect	 of	 the	 child	 in	 terms	 of	 either
section	20	or	21	or	by	court	order;	or
any	 other	 person	 having	 an	 interest	 in	 the	 care,	 well-being	 and
development	of	the	child.

(2)	The	mother	or	other	person	who	has	parental	responsibilities	and	rights	in
respect	 of	 a	 child	 may	 only	 confer	 by	 agreement	 upon	 a	 person	 contemplated	 in
subsection	(1)	those	parental	responsibilities	and	rights	which	she	or	that	other	person
has	in	respect	of	the	child	at	the	time	of	the	conclusion	of	such	an	agreement.

(3)	A	parental	responsibilities	and	rights	agreement	must	be	in	the	prescribed
format	and	contain	the	prescribed	particulars.

(4)	Subject	to	subsection	(6),	a	parental	responsibilities	and	rights	agreement
takes	effect	only	if—

registered	with	the	family	advocate;	or
made	an	order	of	the	High	Court,	a	divorce	court	in	a	divorce	matter
or	the	children’s	court	on	application	by	the	parties	to	the	agreement.

(5)	 Before	 registering	 a	 parental	 responsibilities	 and	 rights	 agreement	 or
before	making	a	parental	responsibilities	and	rights	agreement	an	order	of	court,	the
family	 advocate	 or	 the	 court	 concerned	 must	 be	 satisfied	 that	 the	 parental
responsibilities	and	rights	agreement	is	in	the	best	interests	of	the	child.

(6)(a)	 A	 parental	 responsibilities	 and	 rights	 agreement	 registered	 by	 the
family	 advocate	 may	 be	 amended	 or	 terminated	 by	 the	 family	 advocate	 on
application—

by	a	person	having	parental	responsibilities	and	rights	in	respect
of	the	child;
by	the	child,	acting	with	leave	of	the	court;	or
in	the	child’s	interest	by	any	other	person,	acting	with	leave	of
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(e)

(a)
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the	court.
(b)	A	parental	responsibilities	and	rights	agreement	that	was	made	an	order

of	court	may	only	be	amended	or	terminated	on	application—
by	a	person	having	parental	responsibilities	and	rights	in	respect
of	the	child;
by	the	child,	acting	with	leave	of	the	court;	or
in	the	child’s	interest	by	any	other	person,	acting	with	leave	of
the	court.

(7)	 Only	 the	 High	 Court	 may	 confirm,	 amend	 or	 terminate	 a	 parental
responsibilities	and	rights	agreement	that	relates	to	the	guardianship	of	a	child.

23.	Assignment	of	contact	and	care	to	interested	person	by	order	of	court.
—(1)	Any	person	having	an	interest	in	the	care,	well-being	or	development	of	a	child
may	 apply	 to	 the	High	Court,	 a	 divorce	 court	 in	 divorce	matters	 or	 the	 children’s
court	for	an	order	granting	to	the	applicant,	on	such	conditions	as	the	court	may	deem
necessary—

contact	with	the	child;	or
care	of	the	child.

(2)	When	considering	an	application	contemplated	in	subsection	(1),	the	court
must	take	into	account—

the	best	interests	of	the	child;
the	 relationship	 between	 the	 applicant	 and	 the	 child,	 and	 any	 other
relevant	person	and	the	child;
the	 degree	 of	 commitment	 that	 the	 applicant	 has	 shown	 towards	 the
child;
the	extent	to	which	the	applicant	has	contributed	towards	expenses	in
connection	with	the	birth	and	maintenance	of	the	child;	and
any	other	 fact	 that	 should,	 in	 the	opinion	of	 the	 court,	 be	 taken	 into
account.

(3)	If	in	the	course	of	the	court	proceedings	it	is	brought	to	the	attention	of	the
court	 that	 an	 application	 for	 the	 adoption	 of	 the	 child	 has	 been	 made	 by	 another
applicant,	the	court—

must	 request	 a	 family	 advocate,	 social	 worker	 or	 psychologist	 to
furnish	it	with	a	report	and	recommendations	as	to	what	is	in	the	best
interests	of	the	child;	and
may	suspend	the	first-mentioned	application	on	any	conditions	it	may
determine.

(4)	The	granting	of	care	or	contact	 to	a	person	 in	 terms	of	 this	section	does
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not	affect	 the	parental	 responsibilities	and	rights	 that	any	other	person	may	have	 in
respect	of	the	same	child.

24.	Assignment	of	guardianship	by	order	of	court.—(1)	Any	person	having
an	interest	in	the	care,	well-being	and	development	of	a	child	may	apply	to	the	High
Court	for	an	order	granting	guardianship	of	the	child	to	the	applicant.

(2)	When	considering	an	application	contemplated	in	subsection	(1),	the	court
must	take	into	account—

the	best	interests	of	the	child;
the	 relationship	 between	 the	 applicant	 and	 the	 child,	 and	 any	 other
relevant	person	and	the	child;	and
any	other	 fact	 that	 should,	 in	 the	opinion	of	 the	 court,	 be	 taken	 into
account.

(3)	In	the	event	of	a	person	applying	for	guardianship	of	a	child	that	already
has	 a	 guardian,	 the	 applicant	 must	 submit	 reasons	 as	 to	 why	 the	 child’s	 existing
guardian	is	not	suitable	to	have	guardianship	in	respect	of	the	child.

25.	 Certain	 applications	 regarded	 as	 inter-country	 adoption.—When
application	 is	 made	 in	 terms	 of	 section	 24	 by	 a	 non-South	 African	 citizen	 for
guardianship	of	a	child,	the	application	must	be	regarded	as	an	inter-country	adoption
for	the	purposes	of	the	Hague	Convention	on	Inter-Country	Adoption	and	Chapter	16
of	this	Act.

26.	Person	claiming	paternity.—(1)	A	person	who	is	not	married	to	the	mother
of	a	child	and	who	is	or	claims	to	be	the	biological	father	of	the	child	may—

apply	 for	an	amendment	 to	be	effected	 to	 the	 registration	of	birth	of
the	 child	 in	 terms	 of	 section	 11(4)	 of	 the	 Births	 and	 Deaths
Registration	Act,	 1992	 (Act	No.	51	of	1992),	 identifying	him	as	 the
father	of	the	child,	if	the	mother	consents	to	such	amendment;	or
apply	 to	a	court	 for	an	order	confirming	his	paternity	of	 the	child,	 if
the	mother—

refuses	to	consent	to	such	amendment;
is	incompetent	to	give	consent	due	to	mental	illness;
cannot	be	located;	or
is	deceased.

(2)	This	section	does	not	apply	to—
the	biological	father	of	a	child	conceived	through	the	rape	of	or	incest
with	the	child’s	mother;	or
any	 person	who	 is	 biologically	 related	 to	 a	 child	 by	 reason	 only	 of
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being	a	gamete	donor	for	purposes	of	artificial	fertilisation.

27.	Assignment	of	guardianship	and	care.—(1)(a)	A	parent	who	 is	 the	 sole
guardian	of	a	child	may	appoint	a	fit	and	proper	person	as	guardian	of	the	child	in	the
event	of	the	death	of	the	parent.

(b)	A	parent	who	has	the	sole	care	of	a	child	may	appoint	a	fit	and	proper
person	to	be	vested	with	care	of	the	child	in	the	event	of	the	death	of	the	parent.

(2)	An	 appointment	 in	 terms	 of	 subsection	 (1)	must	 be	 contained	 in	 a	will
made	by	the	parent.

(3)	A	 person	 appointed	 in	 terms	 of	 subsection	 (1)	 acquires	 guardianship	 or
care,	as	the	case	may	be,	in	respect	of	a	child—

after	the	death	of	the	parent;	and
upon	the	person’s	express	or	implied	acceptance	of	the	appointment.

(4)	If	two	or	more	persons	are	appointed	as	guardians	or	to	be	vested	with	the
care	of	the	child,	any	one	or	more	or	all	of	them	may	accept	the	appointment	except
if	the	appointment	provides	otherwise.

28.	 Termination,	 extension,	 suspension	 or	 restriction	 of	 parental
responsibilities	and	rights.—(1)	A	person	referred	to	in	subsection	(3)	may	apply	to
the	High	Court,	a	divorce	court	in	a	divorce	matter	or	a	children’s	court	for	an	order
—

suspending	 for	 a	 period,	 or	 terminating,	 any	 or	 all	 of	 the	 parental
responsibilities	and	rights	which	a	specific	person	has	in	respect	of	a
child;	or
extending	or	circumscribing	the	exercise	by	that	person	of	any	or	all
of	the	parental	responsibilities	and	rights	that	person	has	in	respect	of
a	child.

(2)	 An	 application	 in	 terms	 of	 subsection	 (1)	 may	 be	 combined	 with	 an
application	in	terms	of	section	23	for	the	assignment	of	contact	and	care	in	respect	of
the	child	to	the	applicant	in	terms	of	that	section.

(3)	An	application	for	an	order	referred	to	in	subsection	(1)	may	be	brought—
by	a	co-holder	of	parental	responsibilities	and	rights	in	respect	of	the
child;
by	any	other	person	having	a	sufficient	interest	in	the	care,	protection,
well-being	or	development	of	the	child;
by	the	child,	acting	with	leave	of	the	court;
in	 the	 child’s	 interest	 by	 any	 other	 person,	 acting	with	 leave	 of	 the
court;	or
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by	a	family	advocate	or	 the	representative	of	any	interested	organ	of
state.

(4)	When	considering	such	application	the	court	must	take	into	account—
the	best	interests	of	the	child;
the	 relationship	 between	 the	 child	 and	 the	 person	 whose	 parental
responsibilities	and	rights	are	being	challenged;
the	 degree	 of	 commitment	 that	 the	 person	 has	 shown	 towards	 the
child;	and
any	other	 fact	 that	 should,	 in	 the	opinion	of	 the	 court,	 be	 taken	 into
account.

29.	Court	 proceedings.—(1)	An	 application	 in	 terms	 of	 section	 22(4)(b),	 23,
24,	26(1)(b)	or	28	may	be	brought	before	the	High	Court,	a	divorce	court	in	a	divorce
matter	or	a	children’s	court,	as	the	case	may	be,	within	whose	area	of	jurisdiction	the
child	concerned	is	ordinarily	resident.

(2)	An	 application	 in	 terms	 of	 section	 24	 for	 guardianship	 of	 a	 child	must
contain	the	reasons	why	the	applicant	is	not	applying	for	the	adoption	of	the	child.

(3)	The	court	hearing	an	application	contemplated	in	subsection	(1)	may	grant
the	 application	 unconditionally	 or	 on	 such	 conditions	 as	 it	may	 determine,	 or	may
refuse	 the	 application,	 but	 an	 application	 may	 be	 granted	 only	 if	 it	 is	 in	 the	 best
interests	of	the	child.

(4)	When	considering	an	application	contemplated	in	subsection	(1)	the	court
must	 be	 guided	 by	 the	 principles	 set	 out	 in	 Chapter	 2	 to	 the	 extent	 that	 those
principles	are	applicable	to	the	matter	before	it.

(5)	The	court	may	for	the	purposes	of	the	hearing	order	that—
a	report	and	recommendations	of	a	family	advocate,	a	social	worker	or
other	suitably	qualified	person	must	be	submitted	to	the	court;
a	 matter	 specified	 by	 the	 court	 must	 be	 investigated	 by	 a	 person
designated	by	the	court;
a	 person	 specified	 by	 the	 court	 must	 appear	 before	 it	 to	 give	 or
produce	evidence;	or
the	applicant	or	any	party	opposing	the	application	must	pay	the	costs
of	any	such	investigation	or	appearance.

(6)	The	court	may,	subject	to	section	55—
appoint	 a	 legal	 practitioner	 to	 represent	 the	 child	 at	 the	 court
proceedings;	and
order	the	parties	to	the	proceedings,	or	any	one	of	them,	or	the	state	if
substantial	 injustice	would	otherwise	 result,	 to	pay	 the	 costs	of	 such
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(iv)

representation.
(7)	 If	 it	 appears	 to	a	court	 in	 the	course	of	any	proceedings	before	 it	 that	 a

child	involved	in	or	affected	by	those	proceedings	is	in	need	of	care	and	protection,
the	 court	 must	 order	 that	 the	 question	 whether	 the	 child	 is	 in	 need	 of	 care	 and
protection	 be	 referred	 to	 a	 designated	 social	 worker	 for	 investigation	 in	 terms	 of
section	155(2).

Part	2
Co-exercise	of	parental	responsibilities	and	rights

30.	 Co-holders	 of	 parental	 responsibilities	 and	 rights.—(1)	More	 than	 one
person	may	hold	parental	responsibilities	and	rights	in	respect	of	the	same	child.

(2)	When	more	than	one	person	holds	the	same	parental	responsibilities	and
rights	in	respect	of	a	child,	each	of	the	co-holders	may	act	without	the	consent	of	the
other	co-holder	or	holders	when	exercising	 those	 responsibilities	and	 rights,	 except
where	this	Act,	any	other	law	or	an	order	of	court	provides	otherwise.

(3)	A	 co-holder	 of	 parental	 responsibilities	 and	 rights	may	not	 surrender	 or
transfer	those	responsibilities	and	rights	to	another	co-holder	or	any	other	person,	but
may	by	agreement	with	 that	other	co-holder	or	person	allow	the	other	co-holder	or
person	to	exercise	any	or	all	of	those	responsibilities	and	rights	on	his	or	her	behalf.

(4)	An	agreement	in	terms	of	subsection	(3)	does	not	divest	a	co-holder	of	his
or	her	parental	responsibilities	and	rights	and	that	co-holder	remains	competent	and
liable	to	exercise	those	responsibilities	and	rights.

31.	Major	decisions	involving	child.—(1)(a)	Before	a	person	holding	parental
responsibilities	 and	 rights	 in	 respect	 of	 a	 child	 takes	 any	 decision	 contemplated	 in
paragraph	 (b)	 involving	 the	 child,	 that	 person	must	 give	 due	 consideration	 to	 any
views	and	wishes	expressed	by	 the	child,	bearing	 in	mind	 the	child’s	age,	maturity
and	stage	of	development.

(b)	A	decision	referred	to	in	paragraph	(a)	is	any	decision—
in	connection	with	a	matter	listed	in	section	18(3)(c);
affecting	 contact	 between	 the	 child	 and	 a	 co-holder	 of	 parental
responsibilities	and	rights;
regarding	 the	 assignment	 of	 guardianship	 or	 care	 in	 respect	 of	 the
child	to	another	person	in	terms	of	section	27;	or
which	is	likely	to	significantly	change,	or	to	have	an	adverse	effect	on,
the	child’s	living	conditions,	education,	health,	personal	relations	with
a	parent	or	family	member	or,	generally,	the	child’s	well-being.

(2)(a)	Before	a	person	holding	parental	 responsibilities	and	rights	 in	 respect
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(a)
(b)

(a)

(b)

of	 a	 child	 takes	 any	decision	contemplated	 in	paragraph	 (b),	 that	person	must	give
due	 consideration	 to	 any	views	 and	wishes	 expressed	by	 any	 co-holder	of	 parental
responsibilities	and	rights	in	respect	of	the	child.

(b)	A	decision	referred	to	in	paragraph	(a)	is	any	decision	which	is	likely	to
change	 significantly,	 or	 to	 have	 a	 significant	 adverse	 effect	 on,	 the	 co-holder’s
exercise	of	parental	responsibilities	and	rights	in	respect	of	the	child.

32.	Care	of	child	by	person	not	holding	parental	responsibilities	and	rights.
—(1)	A	person	who	has	no	parental	 responsibilities	and	rights	 in	respect	of	a	child
but	who	 voluntarily	 cares	 for	 the	 child	 either	 indefinitely,	 temporarily	 or	 partially,
including	 a	 care-giver	who	 otherwise	 has	 no	 parental	 responsibilities	 and	 rights	 in
respect	of	a	child,	must,	whilst	the	child	is	in	that	person’s	care—

safeguard	the	child’s	health,	well-being	and	development;	and
protect	 the	 child	 from	 maltreatment,	 abuse,	 neglect,	 degradation,
discrimination,	 exploitation,	 and	 any	 other	 physical,	 emotional	 or
mental	harm	or	hazards.

(2)	Subject	to	section	129,	a	person	referred	to	in	subsection	(1)	may	exercise
any	 parental	 responsibilities	 and	 rights	 reasonably	 necessary	 to	 comply	 with
subsection	(1),	including	the	right	to	consent	to	any	medical	examination	or	treatment
of	 the	 child	 if	 such	 consent	 cannot	 reasonably	 be	 obtained	 from	 the	 parent	 or
guardian	of	the	child.

(3)	A	court	may	limit	or	restrict	the	parental	responsibilities	and	rights	which
a	person	may	exercise	in	terms	of	subsection	(2).

(4)	A	person	referred	to	in	subsection	(1)	may	not—
hold	himself	or	herself	out	as	the	biological	or	adoptive	parent	of	the
child;	or
deceive	the	child	or	any	other	person	into	believing	that	that	person	is
the	biological	or	adoptive	parent	of	the	child.

Part	3
Parenting	plans

33.	 Contents	 of	 parenting	 plans.—(1)	 The	 co-holders	 of	 parental
responsibilities	 and	 rights	 in	 respect	 of	 a	 child	 may	 agree	 on	 a	 parenting	 plan
determining	 the	 exercise	of	 their	 respective	 responsibilities	 and	 rights	 in	 respect	of
the	child.

(2)	If	the	co-holders	of	parental	responsibilities	and	rights	in	respect	of	a	child
are	 experiencing	 difficulties	 in	 exercising	 their	 responsibilities	 and	 rights,	 those
persons,	 before	 seeking	 the	 intervention	 of	 a	 court,	 must	 first	 seek	 to	 agree	 on	 a
parenting	plan	determining	the	exercise	of	their	respective	responsibilities	and	rights
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(a)
(b)
(c)

(i)
(ii)

(d)

(a)
(b)

(a)
(b)

(a)
(b)

(a)
(b)

(i)
(ii)

(aa)

(bb)

in	respect	of	the	child.
(3)	A	parenting	plan	may	determine	 any	matter	 in	 connection	with	parental

responsibilities	and	rights,	including—
where	and	with	whom	the	child	is	to	live;
the	maintenance	of	the	child;
contact	between	the	child	and—

any	of	the	parties;	and
any	other	person;	and

the	schooling	and	religious	upbringing	of	the	child.
(4)	A	parenting	plan	must	comply	with	the	best	interests	of	the	child	standard

as	set	out	in	section	7.
(5)	In	preparing	a	parenting	plan	as	contemplated	in	subsection	(2)	the	parties

must	seek—
the	assistance	of	a	family	advocate,	social	worker	or	psychologist;	or
mediation	through	a	social	worker	or	other	suitably	qualified	person.

34.	Formalities.—(1)	A	parenting	plan—
must	be	in	writing	and	signed	by	the	parties	to	the	agreement;	and
subject	to	subsection	(2),	may	be	registered	with	a	family	advocate	or
made	an	order	of	court.

(2)	 An	 application	 by	 co-holders	 contemplated	 in	 section	 33(1)	 for	 the
registration	of	the	parenting	plan	or	for	it	to	be	made	an	order	of	court	must—

be	in	the	prescribed	format	and	contain	the	prescribed	particulars;	and
be	accompanied	by	a	copy	of	the	plan.

(3)	 An	 application	 by	 co-holders	 contemplated	 in	 section	 33(2)	 for	 the
registration	of	a	parenting	plan	or	for	it	to	be	made	an	order	of	court	must—

be	in	the	prescribed	format	and	contain	the	prescribed	particulars;	and
be	accompanied	by—

a	copy	of	the	plan;	and
a	statement	by—

a	 family	 advocate,	 social	 worker	 or	 psychologist
contemplated	 in	 section	 33(5)(a)	 to	 the	 effect	 that	 the
plan	 was	 prepared	 after	 consultation	 with	 such	 family
advocate,	social	worker	or	psychologist;	or
a	 social	 worker	 or	 other	 appropriate	 person
contemplated	 in	 section	 33(5)(b)	 to	 the	 effect	 that	 the
plan	was	prepared	after	mediation	by	such	social	worker
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(a)

(b)
(c)

or	such	person.
(4)	A	parenting	plan	 registered	with	 a	 family	 advocate	may	be	 amended	or

terminated	 by	 the	 family	 advocate	 on	 application	 by	 the	 co-holders	 of	 parental
responsibilities	and	rights	who	are	parties	to	the	plan.

(5)	A	 parenting	 plan	 that	was	made	 an	 order	 of	 court	may	 be	 amended	 or
terminated	only	by	an	order	of	court	on	application—

by	 the	 co-holders	 of	 parental	 responsibilities	 and	 rights	 who	 are
parties	to	the	plan;
by	the	child,	acting	with	leave	of	the	court;	or
in	 the	 child’s	 interest,	 by	 any	 other	 person	 acting	with	 leave	 of	 the
court.

(6)	Section	29	applies	to	an	application	in	terms	of	subsection	(2).

35.	 Refusal	 of	 access	 or	 refusal	 to	 exercise	 parental	 responsibilities	 and
rights.—(1)	Any	person	having	care	or	custody	of	a	child	who,	contrary	to	an	order
of	any	court	or	to	a	parental	responsibilities	and	rights	agreement	that	has	taken	effect
as	contemplated	in	section	22(4),	refuses	another	person	who	has	access	to	that	child
or	who	holds	parental	 responsibilities	and	rights	 in	respect	of	 that	child	 in	 terms	of
that	order	or	agreement	to	exercise	such	access	or	such	responsibilities	and	rights	or
who	 prevents	 that	 person	 from	 exercising	 such	 access	 or	 such	 responsibilities	 and
rights	is	guilty	of	an	offence	and	liable	on	conviction	to	a	fine	or	to	imprisonment	for
a	period	not	exceeding	one	year.

(2)(a)	A	person	having	care	or	custody	of	a	child	whereby	another	person	has
access	to	that	child	or	holds	parental	responsibilities	and	rights	in	respect	of	that	child
in	terms	of	an	order	of	any	court	or	a	parental	responsibilities	and	rights	agreement	as
contemplated	in	subsection	(1)	must	upon	any	change	in	his	or	her	residential	address
forthwith	in	writing	notify	such	other	person	of	such	change.

(b)	A	person	who	fails	to	comply	with	paragraph	(a)	is	guilty	of	an	offence
and	liable	on	conviction	to	a	fine	or	to	imprisonment	for	a	period	not	exceeding	one
year.

Part	4
Miscellaneous

36.	Presumption	of	paternity	in	respect	of	child	born	out	of	wedlock.—If	in
any	legal	proceedings	in	which	it	is	necessary	to	prove	that	any	particular	person	is
the	 father	 of	 a	 child	 born	 out	 of	wedlock	 it	 is	 proved	 that	 that	 person	 had	 sexual
intercourse	with	the	mother	of	the	child	at	any	time	when	that	child	could	have	been
conceived,	 that	person	 is,	 in	 the	absence	of	evidence	 to	 the	contrary	which	raises	a
reasonable	doubt,	presumed	to	be	the	biological	father	of	the	child.
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(a)

(b)

37.	 Refusal	 to	 submit	 to	 taking	 of	 blood	 samples.—If	 a	 party	 to	 any	 legal
proceedings	in	which	the	paternity	of	a	child	has	been	placed	in	issue	has	refused	to
submit	himself	 or	herself,	 or	 the	 child,	 to	 the	 taking	of	 a	blood	 sample	 in	order	 to
carry	 out	 scientific	 tests	 relating	 to	 the	 paternity	 of	 the	 child,	 the	 court	must	warn
such	party	of	the	effect	which	such	refusal	might	have	on	the	credibility	of	that	party.

38.	Effect	of	subsequent	marriage	of	parents	on	child.—(1)	A	child	born	of
parents	who	marry	 each	 other	 at	 any	 time	 after	 the	 birth	 of	 the	 child	must	 for	 all
purposes	be	regarded	as	a	child	born	of	parents	married	at	the	time	of	his	or	her	birth.

(2)	 Subsection	 (1)	 applies	 despite	 the	 fact	 that	 the	 parents	 could	 not	 have
legally	married	each	other	at	the	time	of	conception	or	birth	of	the	child.

39.	 Rights	 of	 child	 born	 of	 voidable	 marriage.—(1)	 The	 rights	 of	 a	 child
conceived	or	born	of	a	voidable	marriage	shall	not	be	affected	by	the	annulment	of
that	marriage.

(2)	 No	 voidable	 marriage	 may	 be	 annulled	 until	 the	 relevant	 court	 has
inquired	into	and	considered	the	safeguarding	of	the	rights	and	interests	of	a	child	of
that	marriage.

(3)	Section	 6	 of	 the	Divorce	Act	 and	 section	 4	 of	 the	Mediation	 in	Certain
Divorce	Matters	Act	 apply,	with	 the	necessary	 changes	 required	by	 the	 context,	 in
respect	of	such	a	child	as	if	the	proceedings	in	question	were	proceedings	in	a	divorce
action	and	the	annulment	of	the	marriage	were	the	granting	of	a	decree	of	divorce.

(4)	Section	8(1)	and	(2)	of	the	Divorce	Act	apply,	with	the	necessary	changes
as	the	context	may	require,	to	the	rescission	or	variation	of	a	maintenance	order,	or	an
order	 relating	 to	 the	 care	 or	 guardianship	 of,	 or	 contact	 with,	 a	 child,	 or	 the
suspension	of	a	maintenance	order	or	an	order	relating	to	contact	with	a	child,	made
by	virtue	of	subsection	(3).

(5)	A	reference	in	any	law—
to	 a	 maintenance	 order	 or	 an	 order	 relating	 to	 the	 custody	 or
guardianship	of,	or	access	to,	a	child	in	terms	of	the	Divorce	Act	must
be	 construed	 as	 a	 reference	 also	 to	 a	maintenance	 order	 or	 an	 order
relating	 to	 the	 custody	 or	 guardianship	 of,	 or	 access	 to,	 a	 child	 in
terms	of	that	Act	as	applied	by	subsection	(3);
to	the	rescission,	suspension	or	variation	of	such	an	order	in	terms	of
the	 Divorce	 Act	 must	 be	 construed	 as	 a	 reference	 also	 to	 the
rescission,	 suspension	 or	 variation	 of	 such	 an	 order	 in	 terms	 of	 that
Act	as	applied	by	subsection	(4).

(6)	 For	 purposes	 of	 this	Act,	 the	 father	 of	 a	 child	 conceived	 of	 a	 voidable
marriage	 where	 such	 marriage	 has	 been	 annulled	 is	 regarded	 to	 be	 in	 the	 same
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(a)
(b)

(a)
(b)

position	as	the	father	of	a	child	who	has	divorced	the	mother	of	that	child.

40.	Rights	of	child	conceived	by	artificial	fertilisation.—(1)(a)	Whenever	the
gamete	or	gametes	of	 any	person	other	 than	a	married	person	or	his	or	her	 spouse
have	been	used	with	the	consent	of	both	such	spouses	for	the	artificial	fertilisation	of
one	 spouse,	 any	 child	 born	 of	 that	 spouse	 as	 a	 result	 of	 such	 artificial	 fertilisation
must	for	all	purposes	be	regarded	to	be	the	child	of	those	spouses	as	if	the	gamete	or
gametes	of	those	spouses	had	been	used	for	such	artificial	fertilisation.

(b)	For	the	purpose	of	paragraph	(a)	it	must	be	presumed,	until	the	contrary
is	proved,	that	both	spouses	have	granted	the	relevant	consent.

(2)	 Subject	 to	 section	 296,	whenever	 the	 gamete	 or	 gametes	 of	 any	 person
have	 been	 used	 for	 the	 artificial	 fertilisation	 of	 a	 woman,	 any	 child	 born	 of	 that
woman	as	a	result	of	such	artificial	fertilisation	must	for	all	purposes	be	regarded	to
be	the	child	of	that	woman.

(3)	Subject	 to	 section	296,	no	 right,	 responsibility,	duty	or	obligation	arises
between	a	child	born	of	a	woman	as	a	result	of	artificial	fertilisation	and	any	person
whose	gamete	has	or	gametes	have	been	used	 for	 such	artificial	 fertilisation	or	 the
blood	relations	of	that	person,	except	when—

that	person	is	the	woman	who	gave	birth	to	that	child;	or
that	 person	 was	 the	 husband	 of	 such	 woman	 at	 the	 time	 of	 such
artificial	fertilisation.

41.	 Access	 to	 biographical	 and	 medical	 information	 concerning	 genetic
parents.—(1)	A	 child	 born	 as	 a	 result	 of	 artificial	 fertilisation	 or	 surrogacy	 or	 the
guardian	of	such	child	is	entitled	to	have	access	to—

any	medical	information	concerning	that	child’s	genetic	parents;	and
any	other	 information	concerning	 that	child’s	genetic	parents	but	not
before	the	child	reaches	the	age	of	18	years.

(2)	 Information	 disclosed	 in	 terms	 of	 subsection	 (1)	 may	 not	 reveal	 the
identity	 of	 the	 person	whose	 gamete	was	 or	 gametes	were	 used	 for	 such	 artificial
fertilisation	or	the	identity	of	the	surrogate	mother.

(3)	The	Director-General:	Health	or	any	other	person	specified	by	regulation
may	 require	 a	 person	 to	 receive	 counselling	before	 any	 information	 is	 disclosed	 in
terms	of	subsection	(1)	.	.	.

129.	Consent	 to	medical	 treatment	and	 surgical	 operation.—(1)	Subject	 to
section	5(2)	of	 the	Choice	on	Termination	of	Pregnancy	Act,	 1996	 (Act	No.	92	of
1996),	a	child	may	be	subjected	to	medical	treatment	or	a	surgical	operation	only	if
consent	for	such	treatment	or	operation	has	been	given	in	terms	of	either	subsection
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(a)
(b)

(a)
(b)

(c)

(a)
(b)

(a)
(b)

(a)

(b)

(a)

(2),	(3),	(4),	(5),	(6)	or	(7).
(2)	A	child	may	consent	to	his	or	her	own	medical	treatment	or	to	the	medical

treatment	of	his	or	her	child	if—
the	child	is	over	the	age	of	12	years;	and
the	 child	 is	 of	 sufficient	 maturity	 and	 has	 the	 mental	 capacity	 to
understand	 the	 benefits,	 risks,	 social	 and	 other	 implications	 of	 the
treatment.

(3)	A	child	may	consent	to	the	performance	of	a	surgical	operation	on	him	or
her	or	his	or	her	child	if—

the	child	is	over	the	age	of	12	years;	and
the	 child	 is	 of	 sufficient	 maturity	 and	 has	 the	 mental	 capacity	 to
understand	 the	 benefits,	 risks,	 social	 and	 other	 implications	 of	 the
surgical	operation;	and
the	child	is	duly	assisted	by	his	or	her	parent	or	guardian.

(4)	The	parent,	guardian	or	care-giver	of	a	child	may,	subject	 to	section	31,
consent	to	the	medical	treatment	of	the	child	if	the	child	is—

under	the	age	of	12	years;	or
over	that	age	but	is	of	insufficient	maturity	or	is	unable	to	understand
the	benefits,	risks	and	social	implications	of	the	treatment.

(5)	The	parent	or	guardian	of	a	child	may,	subject	to	section	31,	consent	to	a
surgical	operation	on	the	child	if	the	child	is—

under	the	age	of	12	years;	or
over	that	age	but	is	of	insufficient	maturity	or	is	unable	to	understand
the	benefits,	risks	and	social	implications	of	the	operation.

(6)	The	superintendent	of	a	hospital	or	the	person	in	charge	of	the	hospital	in
the	 absence	 of	 the	 superintendent	 may	 consent	 to	 the	 medical	 treatment	 of	 or	 a
surgical	operation	on	a	child	if—

the	treatment	or	operation	is	necessary	to	preserve	the	life	of	the	child
or	 to	 save	 the	 child	 from	 serious	 or	 lasting	 physical	 injury	 or
disability;	and
the	need	 for	 the	 treatment	or	operation	 is	 so	urgent	 that	 it	 cannot	be
deferred	 for	 the	 purpose	 of	 obtaining	 consent	 that	 would	 otherwise
have	been	required.

(7)	 The	 Minister	 may	 consent	 to	 the	 medical	 treatment	 of	 or	 surgical
operation	on	a	child	if	the	parent	or	guardian	of	the	child—

unreasonably	 refuses	 to	 give	 consent	 or	 to	 assist	 the	 child	 in	 giving
consent;
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(b)

(c)
(d)

(a)

(b)
(i)

(ii)

(a)
(i)
(ii)

(b)

(c)

is	 incapable	 of	 giving	 consent	 or	 of	 assisting	 the	 child	 in	 giving
consent;
cannot	readily	be	traced;	or
is	deceased.

(8)	 The	 Minister	 may	 consent	 to	 the	 medical	 treatment	 of	 or	 surgical
operation	on	a	child	if	the	child	unreasonably	refuses	to	give	consent.

(9)	A	High	Court	or	children’s	court	may	consent	to	the	medical	treatment	of
or	a	surgical	operation	on	a	child	in	all	instances	where	another	person	that	may	give
consent	in	terms	of	this	section	refuses	or	is	unable	to	give	such	consent.

(10)	No	parent,	guardian	or	care-giver	of	a	child	may	refuse	to	assist	a	child
in	terms	of	subsection	(3)	or	withhold	consent	in	terms	of	subsections	(4)	and	(5)	by
reason	only	of	religious	or	other	beliefs,	unless	that	parent	or	guardian	can	show	that
there	is	a	medically	accepted	alternative	choice	to	the	medical	treatment	or	surgical
operation	concerned.

130.	HIV-testing.—(1)	Subject	to	section	132,	no	child	may	be	tested	for	HIV
except	when—

it	 is	 in	 the	 best	 interests	 of	 the	 child	 and	 consent	 has	 been	 given	 in
terms	of	subsection	(2);	or
the	test	is	necessary	in	order	to	establish	whether—

a	health	worker	may	have	contracted	HIV	due	to	contact	in	the
course	 of	 a	 medical	 procedure	 involving	 contact	 with	 any
substance	from	the	child’s	body	that	may	transmit	HIV;	or
any	other	person	may	have	contracted	HIV	due	to	contact	with
any	 substance	 from	 the	 child’s	 body	 that	 may	 transmit	 HIV,
provided	the	test	has	been	authorised	by	a	court.

(2)	Consent	for	a	HIV-test	on	a	child	may	be	given	by—
the	child,	if	the	child	is—

12	years	of	age	or	older;	or
under	 the	 age	 of	 12	 years	 and	 is	 of	 sufficient	 maturity	 to
understand	the	benefits,	risks	and	social	 implications	of	such	a
test;

the	parent	or	care-giver,	if	the	child	is	under	the	age	of	12	years	and	is
not	of	 sufficient	maturity	 to	understand	 the	benefits,	 risks	and	social
implications	of	such	a	test;
the	provincial	head	of	social	development,	if	the	child	is	under	the	age
of	12	years	and	is	not	of	sufficient	maturity	to	understand	the	benefits,
risks	and	social	implications	of	such	a	test;
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(d)

(e)
(i)

(ii)

(f)
(i)

(ii)

(a)

(b)

(a)

(b)

(a)

(b)

(c)
(d)

a	designated	child	protection	organisation	arranging	the	placement	of
the	 child,	 if	 the	 child	 is	 under	 the	 age	 of	 12	 years	 and	 is	 not	 of
sufficient	 maturity	 to	 understand	 the	 benefits,	 risks	 and	 social
implications	of	such	a	test;
the	superintendent	or	person	in	charge	of	a	hospital,	if—

the	 child	 is	 under	 the	 age	 of	 12	 years	 and	 is	 not	 of	 sufficient
maturity	to	understand	the	benefits,	risks	and	social	implications
of	such	a	test;	and
the	child	has	no	parent	or	care-giver	and	there	is	no	designated
child	 protection	 organisation	 arranging	 the	 placement	 of	 the
child;	or

a	children’s	court,	if—
consent	in	terms	of	paragraph	(a),	(b),	(c)	or	(d)	is	unreasonably
withheld;	or
the	child	or	the	parent	or	care-giver	of	the	child	is	incapable	of
giving	consent	.	.	.

132.	Counselling	before	and	after	HIV-testing.—(1)	A	child	may	be	tested	for
HIV	only	after	proper	counselling,	by	an	appropriately	trained	person,	of—

the	 child,	 if	 the	 child	 is	 of	 sufficient	 maturity	 to	 understand	 the
benefits,	risks	and	social	implications	of	such	a	test;	and
the	 child’s	 parent	 or	 care-giver,	 if	 the	 parent	 or	 care-giver	 has
knowledge	of	the	test.

(2)	Post-test	counselling	must	be	provided	by	an	appropriately	trained	person
to—

the	 child,	 if	 the	 child	 is	 of	 sufficient	 maturity	 to	 understand	 the
implications	of	the	result;	and
the	 child’s	 parent	 or	 care-giver,	 if	 the	 parent	 or	 care-giver	 has
knowledge	of	the	test.

133.	 Confidentiality	 of	 information	 on	HIV/AIDS	 status	 of	 children.—(1)
No	person	may	disclose	the	fact	that	a	child	is	HIV-positive	without	consent	given	in
terms	of	subsection	(2),	except—

within	 the	 scope	of	 that	 person’s	 powers	 and	duties	 in	 terms	of	 this
Act	or	any	other	law;
when	necessary	for	the	purpose	of	carrying	out	the	provisions	of	this
Act;
for	the	purpose	of	legal	proceedings;	or
in	terms	of	an	order	of	a	court.
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(i)
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(b)

(c)

(d)
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(i)

(ii)

(a)
(b)

(a)
(b)
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(2)	Consent	to	disclose	the	fact	that	a	child	is	HIV-positive	may	be	given	by
—

the	child,	if	the	child	is—
12	years	of	age	or	older;	or
under	 the	 age	 of	 12	 years	 and	 is	 of	 sufficient	 maturity	 to
understand	the	benefits,	risks	and	social	 implications	of	such	a
disclosure;

the	parent	or	care-giver,	if	the	child	is	under	the	age	of	12	years	and	is
not	of	 sufficient	maturity	 to	understand	 the	benefits,	 risks	and	social
implications	of	such	a	disclosure;
a	designated	child	protection	organisation	arranging	the	placement	of
the	 child,	 if	 the	 child	 is	 under	 the	 age	 of	 12	 years	 and	 is	 not	 of
sufficient	 maturity	 to	 understand	 the	 benefits,	 risks	 and	 social
implications	of	such	a	disclosure;
the	superintendent	or	person	in	charge	of	a	hospital,	if—

the	 child	 is	 under	 the	 age	 of	 12	 years	 and	 is	 not	 of	 sufficient
maturity	to	understand	the	benefits,	risks	and	social	implications
of	such	a	disclosure;	and
the	child	has	no	parent	or	care-giver	and	there	is	no	designated
child	 protection	 organisation	 arranging	 the	 placement	 of	 the
child;	or

a	children’s	court,	if—
consent	in	terms	of	paragraph	(a),	(b),	(c)	or	(d)	is	unreasonably
withheld	and	disclosure	is	in	the	best	interests	of	the	child;	or
the	child	or	the	parent	or	care-giver	of	the	child	is	incapable	of
giving	consent.

134.	Access	to	contraceptives.—(1)	No	person	may	refuse—
to	sell	condoms	to	a	child	over	the	age	of	12	years;	or
to	provide	a	child	over	 the	age	of	12	years	with	condoms	on	request
where	such	condoms	are	provided	or	distributed	free	of	charge.

(2)	Contraceptives	other	than	condoms	may	be	provided	to	a	child	on	request
by	the	child	and	without	the	consent	of	the	parent	or	care-giver	of	the	child	if—

the	child	is	at	least	12	years	of	age;
proper	medical	advice	is	given	to	the	child;	and
a	medical	examination	is	carried	out	on	the	child	to	determine	whether
there	are	any	medical	reasons	why	a	specific	contraceptive	should	not
be	provided	to	the	child.
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(a)
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(iii)

(iv)

(b)
(i)

(3)	A	child	who	obtains	condoms,	contraceptives	or	contraceptive	advice	 in
terms	of	this	Act	is	entitled	to	confidentiality	in	this	respect,	subject	to	section	110	.	.
.

CHAPTER	15
ADOPTION

.	.	.	233.	Consent	to	adoption.—(1)	A	child	may	be	adopted	only	if	consent	for
the	adoption	has	been	given	by—

each	parent	of	the	child,	regardless	of	whether	the	parents	are	married
or	not:	Provided	that,	if	the	parent	is	a	child,	that	parent	is	assisted	by
his	or	her	guardian;
any	other	person	who	holds	guardianship	in	respect	of	the	child;	and
the	child,	if	the	child	is—

10	years	of	age	or	older;	or
under	the	age	of	10	years,	but	is	of	an	age,	maturity	and	stage	of
development	to	understand	the	implications	of	such	consent.

(2)	Subsection	(1)	excludes	a	parent	or	person	referred	to	in	section	236	and	a
child	may	be	adopted	without	the	consent	of	such	parent	or	person.

(3)	 If	 the	 parent	 of	 a	 child	 wishes	 the	 child	 to	 be	 adopted	 by	 a	 particular
person	the	parent	must	state	the	name	of	that	person	in	the	consent.

(4)	 Before	 consent	 for	 the	 adoption	 of	 the	 child	 is	 granted	 in	 terms	 of
subsection	(1),	the	adoption	social	worker	facilitating	the	adoption	of	the	child	must
counsel	 the	parents	of	 the	child	and,	where	applicable,	 the	child	on	 the	decision	 to
make	the	child	available	for	adoption	.	.	.

(6)	Consent	referred	to	in	subsection	(1)	and	given—
in	the	Republic,	must	be—

signed	by	the	person	consenting	in	 the	presence	of	a	presiding
officer	of	the	children’s	court;
signed	by	the	child	in	the	presence	of	a	presiding	officer	of	the
children’s	court	if	the	consent	of	the	child	is	required	in	terms	of
subsection	(1)(c);
verified	 by	 the	 presiding	 officer	 of	 the	 children’s	 court	 in	 the
prescribed	manner;	and
filed	by	the	clerk	of	the	children’s	court	pending	an	application
for	the	adoption	of	the	child;	or

outside	the	Republic,	must	be—
signed	 by	 the	 person	 consenting	 in	 the	 presence	 of	 the
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(iii)
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(a)
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(c)

(d)

(e)

(f)

(a)

(b)

(a)

prescribed	person;
verified	in	the	prescribed	manner	and	by	the	prescribed	person;
and
submitted	to	and	filed	by	a	clerk	of	the	children’s	court	pending
an	application	for	the	adoption	of	the	child.

(7)	 The	 court	 may	 on	 good	 cause	 shown	 condone	 any	 deficiency	 in	 the
provision	of	a	consent	given	outside	the	Republic	in	that	the	consent—

was	not	signed	in	the	presence	of	the	prescribed	person;	or
was	not	verified	in	the	prescribed	manner	or	by	the	prescribed	person.

(8)	A	person	referred	to	in	subsection	(1)	who	has	consented	to	the	adoption
of	 the	 child	 may	 withdraw	 the	 consent	 within	 60	 days	 after	 having	 signed	 the
consent,	after	which	the	consent	is	final	.	.	.

236.	When	consent	not	required.—(1)	The	consent	of	a	parent	or	guardian	of
the	child	to	the	adoption	of	the	child,	is	not	necessary	if	that	parent	or	guardian—

is	incompetent	to	give	consent	due	to	mental	illness;
has	 abandoned	 the	 child,	 or	 if	 the	 whereabouts	 of	 that	 parent	 or
guardian	 cannot	 be	 established,	 or	 if	 the	 identity	 of	 that	 parent	 or
guardian	is	unknown;
has	abused	or	deliberately	neglected	the	child,	or	has	allowed	the	child
to	be	abused	or	deliberately	neglected;
has	 consistently	 failed	 to	 fulfil	 his	 or	 her	 parental	 responsibilities
towards	the	child	during	the	last	12	months;
has	been	divested	by	an	order	of	court	of	 the	 right	 to	consent	 to	 the
adoption	of	the	child;	or
has	failed	to	respond	to	a	notice	of	the	proposed	adoption	referred	to
in	section	238	within	30	days	of	service	of	the	notice.

(2)	Consent	to	the	adoption	of	a	child	is	not	required	if—
the	child	is	an	orphan	and	has	no	guardian	or	caregiver	who	is	willing
and	able	to	adopt	the	child;	and
the	 court	 is	 provided	with	 certified	 copies	 of	 the	 child’s	 parent’s	 or
guardian’s	 death	 certificate	 or	 such	 other	 documentation	 as	 may	 be
required	by	the	court.

(3)	 If	 the	 parent	 referred	 to	 in	 subsection	 (1)	 is	 the	 biological	 father	 of	 the
child,	the	consent	of	that	parent	to	the	adoption	is	not	necessary	if—

that	biological	 father	 is	not	married	 to	 the	child’s	mother	or	was	not
married	to	her	at	the	time	of	conception	or	at	any	time	thereafter,	and
has	not	acknowledged	in	a	manner	set	out	in	subsection	(4)	that	he	is
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(b)
(c)
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(b)

the	biological	father	of	the	child;
the	child	was	conceived	from	an	incestuous	relationship	between	that
biological	father	and	the	mother;	or
the	court,	following	an	allegation	by	the	mother	of	the	child,	finds	on
a	balance	of	probabilities	 that	 the	child	was	conceived	as	a	 result	of
the	 rape	 of	 the	 mother:	 Provided	 that	 such	 a	 finding	 shall	 not
constitute	a	conviction	for	the	crime	of	rape.

(4)	 A	 person	 referred	 to	 in	 subsection	 (3)(a)	 can	 for	 the	 purposes	 of	 that
subsection	acknowledge	that	he	is	the	biological	father	of	a	child—

by	giving	a	written	acknowledgment	that	he	is	the	biological	father	of
the	child	either	to	the	mother	or	the	clerk	of	the	children’s	court	before
the	child	reaches	the	age	of	six	months;
by	voluntarily	paying	maintenance	in	respect	of	the	child;
by	paying	damages	in	terms	of	customary	law;	or
by	 causing	particulars	 of	 himself	 to	 be	 entered	 in	 the	 registration	of
birth	of	 the	child	 in	 terms	of	section	10(1)(b)	or	 section	11(4)	of	 the
Births	and	Deaths	Registration	Act,	1992	(Act	No.	51	of	1992).

(5)	A	children’s	court	may	on	a	balance	of	probabilities	make	a	finding	as	to
the	existence	of	a	ground	on	which	a	parent	or	person	 is	 excluded	 in	 terms	of	 this
section	from	giving	consent	to	the	adoption	of	a	child.	.	.	.

238.	Notice	 to	 be	 given	 of	 proposed	 adoption.—(1)	When	 a	 child	 becomes
available	 for	adoption,	 the	presiding	officer	must	without	delay	cause	 the	sheriff	 to
serve	a	notice	on	each	person	whose	consent	to	the	adoption	is	required	in	terms	of
section	233.

(2)	The	notice	must—
inform	 the	person	whose	consent	 is	 sought	of	 the	proposed	adoption
of	the	child;	and
request	that	person	either	to	consent	to	or	to	withhold	consent	for	the
adoption,	 or,	 if	 that	 person	 is	 the	 biological	 father	 of	 the	 child	 to
whom	the	mother	is	not	married,	request	him	to	consent	to	or	withhold
consent	 for	 the	adoption,	or	 to	apply	 in	 terms	of	 section	239	 for	 the
adoption	of	the	child.

(3)	If	a	person	on	whom	a	notice	in	terms	of	subsection	(1)	has	been	served
fails	 to	 comply	with	 a	 request	 contained	 in	 the	 notice	within	 30	 days,	 that	 person
must	be	regarded	as	having	consented	to	the	adoption	.	.	.

241.	Unreasonable	withholding	of	consent.—(1)	If	a	parent	or	person	referred
to	in	section	233(1)	withholds	consent	for	the	adoption	of	a	child	a	children’s	court
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(a)
(b)

(a)

(b)

(a)

(b)

(c)

(d)

(a)

(b)

(c)

(d)

may,	despite	the	absence	of	such	consent,	grant	an	order	for	the	adoption	of	the	child
if	the	court	finds	that—

consent	has	unreasonably	been	withheld;	and
the	adoption	is	in	the	best	interests	of	the	child.

(2)	In	determining	whether	consent	is	being	withheld	unreasonably,	the	court
must	take	into	account	all	relevant	factors,	including—

the	 nature	 of	 the	 relationship	 during	 the	 last	 two	 years	 between	 the
child	and	the	person	withholding	consent	and	any	findings	by	a	court
in	this	respect;	and
the	prospects	of	a	sound	relationship	developing	between	the	child	and
the	person	withholding	consent	in	the	immediate	future.

242.	 Effect	 of	 adoption	 order.—(1)	 Except	 when	 provided	 otherwise	 in	 the
order	 or	 in	 a	 post-adoption	 agreement	 confirmed	 by	 the	 court	 an	 adoption	 order
terminates—

all	parental	responsibilities	and	rights	any	person,	including	a	parent,
step-parent	or	partner	in	a	domestic	life	partnership,	had	in	respect	of
the	child	immediately	before	the	adoption;
all	claims	to	contact	with	the	child	by	any	family	member	of	a	person
referred	to	in	paragraph	(a);
all	 rights	 and	 responsibilities	 the	 child	 had	 in	 respect	 of	 a	 person
referred	 to	 in	 paragraph	 (a)	 or	 (b)	 immediately	 before	 the	 adoption;
and
any	previous	order	made	in	respect	of	the	placement	of	the	child.

(2)	An	adoption	order—
confers	 full	 parental	 responsibilities	 and	 rights	 in	 respect	 of	 the
adopted	child	upon	the	adoptive	parent;
confers	 the	 surname	 of	 the	 adoptive	 parent	 on	 the	 adopted	 child,
except	when	otherwise	provided	in	the	order;
does	not	permit	any	marriage	or	sexual	intercourse	between	the	child
and	any	other	person	which	would	have	been	prohibited	had	the	child
not	been	adopted;	and
does	 not	 affect	 any	 rights	 to	 property	 the	 child	 acquired	 before	 the
adoption.

(3)	An	 adopted	 child	must	 for	 all	 purposes	 be	 regarded	 as	 the	 child	 of	 the
adoptive	 parent	 and	 an	 adoptive	 parent	 must	 for	 all	 purposes	 be	 regarded	 as	 the
parent	of	the	adopted	child	.	.	.

CHAPTER	19
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(a)
(b)
(c)

(d)

(e)

(a)

SURROGATE	MOTHERHOOD

292.	Surrogate	motherhood	agreement	must	be	in	writing	and	confirmed	by
High	Court.—(1)	No	surrogate	motherhood	agreement	is	valid	unless—

the	agreement	is	in	writing	and	is	signed	by	all	the	parties	thereto;
the	agreement	is	entered	into	in	the	Republic;
at	 least	 one	 of	 the	 commissioning	 parents,	 or	 where	 the
commissioning	parent	is	a	single	person,	that	person,	is	at	the	time	of
entering	into	the	agreement	domiciled	in	the	Republic;
the	surrogate	mother	and	her	husband	or	partner,	if	any,	are	at	the	time
of	entering	into	the	agreement	domiciled	in	the	Republic;	and
the	agreement	 is	 confirmed	by	 the	High	Court	within	whose	area	of
jurisdiction	 the	 commissioning	 parent	 or	 parents	 are	 domiciled	 or
habitually	resident.

(2)	A	court	may,	on	good	cause	shown,	dispose	with	the	requirement	set	out
in	subsection	(1)(d).

293.	 Consent	 of	 husband,	 wife	 or	 partner.—(1)	 Where	 a	 commissioning
parent	is	married	or	involved	in	a	permanent	relationship,	the	court	may	not	confirm
the	agreement	unless	 the	husband,	wife	or	partner	of	 the	commissioning	parent	has
given	 his	 or	 her	 written	 consent	 to	 the	 agreement	 and	 has	 become	 a	 party	 to	 the
agreement.

(2)	 Where	 the	 surrogate	 mother	 is	 married	 or	 involved	 in	 a	 permanent
relationship,	the	court	may	not	confirm	the	agreement	unless	her	husband	or	partner
has	given	his	or	her	written	consent	to	the	agreement	and	has	become	a	party	to	the
agreement.

(3)	Where	a	husband	or	partner	of	a	surrogate	mother	who	is	not	the	genetic
parent	of	the	child	unreasonably	withholds	his	or	her	consent,	the	court	may	confirm
the	agreement.

294.	 Genetic	 origin	 of	 child.—No	 surrogate	 motherhood	 agreement	 is	 valid
unless	the	conception	of	the	child	contemplated	in	the	agreement	is	to	be	effected	by
the	use	of	the	gametes	of	both	commissioning	parents	or,	if	that	is	not	possible	due	to
biological,	 medical	 or	 other	 valid	 reasons,	 the	 gamete	 of	 at	 least	 one	 of	 the
commissioning	 parents	 or,	where	 the	 commissioning	 parent	 is	 a	 single	 person,	 the
gamete	of	that	person.

295.	 Confirmation	 by	 court.—A	 court	 may	 not	 confirm	 a	 surrogate
motherhood	agreement	unless—

the	 commissioning	 parent	 or	 parents	 are	 not	 able	 to	 give	 birth	 to	 a
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child	and	that	the	condition	is	permanent	and	irreversible;
the	commissioning	parent	or	parents—

are	in	terms	of	this	Act	competent	to	enter	into	the	agreement;
are	 in	all	 respects	suitable	persons	 to	accept	 the	parenthood	of
the	child	that	is	to	be	conceived;	and
understand	and	accept	the	legal	consequences	of	the	agreement
and	this	Act	and	their	rights	and	obligations	in	terms	thereof;

the	surrogate	mother—
is	in	terms	of	this	Act	competent	to	enter	into	the	agreement;
is	in	all	respects	a	suitable	person	to	act	as	surrogate	mother;
understands	 and	 accepts	 the	 legal	 consequences	 of	 the
agreement	and	this	Act	and	her	rights	and	obligations	 in	 terms
thereof;
is	not	using	surrogacy	as	a	source	of	income;
has	entered	into	the	agreement	for	altruistic	reasons	and	not	for
commercial	purposes;
has	a	documented	history	of	at	 least	one	pregnancy	and	viable
delivery;	and
has	a	living	child	of	her	own;

the	 agreement	 includes	 adequate	 provisions	 for	 the	 contact,	 care,
upbringing	 and	 general	 welfare	 of	 the	 child	 that	 is	 to	 be	 born	 in	 a
stable	home	environment,	including	the	child’s	position	in	the	event	of
the	 death	 of	 the	 commissioning	 parents	 or	 one	 of	 them,	 or	 their
divorce	or	separation	before	the	birth	of	the	child;	and
in	 general,	 having	 regard	 to	 the	 personal	 circumstances	 and	 family
situations	of	all	the	parties	concerned,	but	above	all	the	interests	of	the
child	that	is	to	be	born,	the	agreement	should	be	confirmed.

296.	Artificial	fertilisation	of	surrogate	mother.—(1)	No	artificial	fertilisation
of	the	surrogate	mother	may	take	place—

before	the	surrogate	motherhood	agreement	is	confirmed	by	the	court;
after	the	lapse	of	18	months	from	the	date	of	the	confirmation	of	the
agreement	in	question	by	the	court.

(2)	 Any	 artificial	 fertilisation	 of	 a	 surrogate	mother	 in	 the	 execution	 of	 an
agreement	contemplated	in	this	Act	must	be	done	in	accordance	with	the	provisions
of	the	National	Health	Act,	2003	(Act	No.	61	of	2003).

297.	Effect	of	surrogate	motherhood	agreement	on	status	of	child.—(1)	The
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(b)

(c)

(d)

(e)

(f)

(a)

effect	of	a	valid	surrogate	motherhood	agreement	is	that—
any	child	born	of	a	surrogate	mother	in	accordance	with	the	agreement
is	 for	 all	 purposes	 the	 child	 of	 the	 commissioning	 parent	 or	 parents
from	the	moment	of	the	birth	of	the	child	concerned;
the	 surrogate	 mother	 is	 obliged	 to	 hand	 the	 child	 over	 to	 the
commissioning	 parent	 or	 parents	 as	 soon	 as	 is	 reasonably	 possible
after	the	birth;
the	surrogate	mother	or	her	husband,	partner	or	relatives	has	no	rights
of	parenthood	or	care	of	the	child;
the	surrogate	mother	or	her	husband,	partner	or	relatives	have	no	right
of	contact	with	the	child	unless	provided	for	in	the	agreement	between
the	parties;
subject	to	sections	292	and	293,	the	surrogate	motherhood	agreement
may	not	be	terminated	after	the	artificial	fertilisation	of	the	surrogate
mother	has	taken	place;	and
the	child	will	have	no	claim	for	maintenance	or	of	succession	against
the	surrogate	mother,	her	husband	or	partner	or	any	of	their	relatives.

(2)	 Any	 surrogate	 motherhood	 agreement	 that	 does	 not	 comply	 with	 the
provisions	of	this	Act	is	invalid	and	any	child	born	as	a	result	of	any	action	taken	in
execution	of	 such	an	arrangement	 is	 for	all	purposes	deemed	 to	be	 the	child	of	 the
woman	that	gave	birth	to	that	child.

298.	 Termination	 of	 surrogate	 motherhood	 agreement.—(1)	 A	 surrogate
mother	who	is	also	a	genetic	parent	of	the	child	concerned	may,	at	any	time	prior	to
the	lapse	of	a	period	of	sixty	days	after	the	birth	of	the	child,	terminate	the	surrogate
motherhood	agreement	by	filing	written	notice	with	the	court.

(2)	The	court	must	 terminate	 the	confirmation	of	 the	agreement	 in	 terms	of
section	295	upon	finding,	after	notice	to	the	parties	to	the	agreement	and	a	hearing,
that	 the	 surrogate	 mother	 has	 voluntarily	 terminated	 the	 agreement	 and	 that	 she
understands	 the	 effects	 of	 the	 termination,	 and	 the	 court	 may	 issue	 any	 other
appropriate	order	if	it	is	in	the	best	interest	of	the	child.

(3)	The	surrogate	mother	incurs	no	liability	to	the	commissioning	parents	for
exercising	her	rights	of	termination	in	terms	of	this	section,	except	for	compensation
for	any	payments	made	by	the	commissioning	parents	in	terms	of	section	301.

299.	Effect	of	termination	of	surrogate	motherhood	agreement.—The	effect
of	 the	 termination	of	 a	 surrogate	motherhood	 agreement	 in	 terms	of	 section	298	 is
that—

where	the	agreement	is	terminated	after	the	child	is	born,	any	parental
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(c)

(d)
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(a)

rights	 established	 in	 terms	of	 section	297	are	 terminated	 and	vest	 in
the	 surrogate	mother,	 her	 husband	 or	 partner,	 if	 any,	 or	 if	 none,	 the
commissioning	father;
where	the	agreement	is	terminated	before	the	child	is	born,	the	child	is
the	child	of	the	surrogate	mother,	her	husband	or	partner,	if	any,	or	if
none,	the	commissioning	father,	from	the	moment	of	the	child’s	birth;
the	surrogate	mother	and	her	husband	or	partner,	if	any,	or	if	none,	the
commissioning	 father,	 is	 obliged	 to	 accept	 the	 obligation	 of
parenthood;
subject	to	paragraphs	(a)	and	(b),	the	commissioning	parents	have	no
rights	of	parenthood	and	can	only	obtain	such	rights	through	adoption;
and
subject	 to	 paragraphs	 (a)	 and	 (b),	 the	 child	 has	 no	 claim	 for
maintenance	 or	 of	 succession	 against	 the	 commissioning	 parents	 or
any	of	their	relatives.

300.	 Termination	 of	 pregnancy.—(1)	 A	 surrogate	 motherhood	 agreement	 is
terminated	 by	 a	 termination	 of	 pregnancy	 that	may	 be	 carried	 out	 in	 terms	 of	 the
Choice	on	Termination	of	Pregnancy	Act,	1996	(Act	No.	92	of	1996).

(2)	For	 the	purposes	of	 the	Choice	on	Termination	of	Pregnancy	Act,	1996,
the	 decision	 to	 terminate	 lies	 with	 the	 surrogate	 mother,	 but	 she	 must	 inform	 the
commissioning	parents	of	her	decision	prior	to	the	termination	and	consult	with	the
commissioning	parents	before	the	termination	is	carried	out.

(3)	The	surrogate	mother	incurs	no	liability	to	the	commissioning	parents	for
exercising	 her	 right	 to	 terminate	 a	 pregnancy	 pursuant	 to	 this	 section	 except	 for
compensation	 for	 any	 payments	 made	 by	 the	 commissioning	 parents	 in	 terms	 of
section	 301	where	 the	 decision	 to	 terminate	 is	 taken	 for	 any	 reason	 other	 than	 on
medical	grounds.

301.	 Payments	 in	 respect	 of	 surrogacy	 prohibited.—(1)	 Subject	 to
subsections	 (2)	and	 (3),	no	person	may	 in	connection	with	a	 surrogate	motherhood
agreement	 give	 or	 promise	 to	 give	 to	 any	 person,	 or	 receive	 from	 any	 person,	 a
reward	or	compensation	in	cash	or	in	kind.

(2)	 No	 promise	 or	 agreement	 for	 the	 payment	 of	 any	 compensation	 to	 a
surrogate	 mother	 or	 any	 other	 person	 in	 connection	 with	 a	 surrogate	 motherhood
agreement	or	the	execution	of	such	an	agreement	is	enforceable,	except	a	claim	for—

compensation	 for	 expenses	 that	 relate	 directly	 to	 the	 artificial
fertilisation	 and	 pregnancy	 of	 the	 surrogate	mother,	 the	 birth	 of	 the
child	and	the	confirmation	of	the	surrogate	motherhood	agreement;
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(b)

(c)

*

loss	 of	 earnings	 suffered	 by	 the	 surrogate	mother	 as	 a	 result	 of	 the
surrogate	motherhood	agreement;	or
insurance	to	cover	the	surrogate	mother	for	anything	that	may	lead	to
death	or	disability	brought	about	by	the	pregnancy.

(3)	Any	person	who	renders	a	bona	fide	professional	legal	or	medical	service
with	 a	 view	 to	 the	 confirmation	 of	 a	 surrogate	motherhood	 agreement	 in	 terms	 of
section	 295	 or	 in	 the	 execution	 of	 such	 an	 agreement,	 is	 entitled	 to	 reasonable
compensation	therefor.

302.	 Identity	of	parties.—(1)	The	 identity	of	 the	parties	 to	 court	proceedings
with	regard	to	a	surrogate	motherhood	agreement	may	not	be	published	without	the
written	consent	of	the	parties	concerned.

(2)	No	person	may	publish	any	facts	that	reveal	the	identity	of	a	person	born
as	a	result	of	a	surrogate	motherhood	agreement.

303.	 Prohibition	 of	 certain	 acts.—(1)	 No	 person	 may	 artificially	 fertilise	 a
woman	in	the	execution	of	a	surrogate	motherhood	agreement	or	render	assistance	in
such	artificial	fertilisation,	unless	that	artificial	fertilisation	is	authorised	by	a	court	in
terms	of	the	provisions	of	this	Act.

(2)	 No	 person	 may	 in	 any	 way	 for	 or	 with	 a	 view	 to	 compensation	 make
known	 that	 any	 person	 is	 or	 might	 possibly	 be	 willing	 to	 enter	 into	 a	 surrogate
motherhood	agreement	.	.	.

	

The	legislature	did	not	publish	an	Afrikaans	text	of	this	Act.

CHOICE	ON	TERMINATION	OF	PREGNANCY	ACT

92	of	1996

1.	Definitions.—In	this	Act,	unless	the	context	otherwise	indicates—

“Director-General”	means	the	Director-General	of	Health;

“gestation	period”	means	the	period	of	pregnancy	of	a	woman	calculated	from
the	first	day	of	the	menstrual	period	which	in	relation	to	the	pregnancy	is	the	last;

“Head	of	Department”	means	the	head	of	a	provincial	health	department;

“incest”	means	sexual	intercourse	between	two	persons	who	are	related	to	each
other	in	a	degree	which	precludes	a	lawful	marriage	between	them	as	contemplated
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(a)

(b)

(i)

(ii)

(iii)
(iv)

in	 section	 12	 of	 the	 Criminal	 Law	 (Sexual	 Offences	 and	 Related	 Matters)
Amendment	Act,	2007;

“medical	practitioner”	means	a	person	 registered	as	 such	under	 the	Medical,
Dental	 and	Supplementary	Health	Service	Professions	Act,	 1974	 (Act	No.	56	of
1974);

“Member	 of	 the	 Executive	 Council”	 means	 the	 member	 of	 the	 Executive
Council	of	a	province	who	is	responsible	for	health	in	that	province;

“Minister”	means	the	Minister	of	Health;

“minor”	means	any	female	person	under	the	age	of	18	years;

“prescribe”	means	prescribe	by	regulation	under	section	9;

“rape”	 refers	 to	 the	 offences	 contemplated	 in	 sections	 3,	 4	 and	 15	 of	 the
Criminal	Law	(Sexual	Offences	and	Related	Matters)	Amendment	Act,	2007;

“registered	midwife”	means	a	person	registered	as	such	under	the	Nursing	Act,
2005	(Act	No.	33	of	2005),	and	who	has	in	addition	undergone	prescribed	training
in	terms	of	this	Act;

“registered	nurse”	means	a	person	 registered	as	 such	under	 the	Nursing	Act,
2005	(Act	No.	33	of	2005),	and	who	has	in	addition	undergone	prescribed	training
in	terms	of	this	Act;

“termination	of	a	pregnancy”	means	the	separation	and	expulsion,	by	medical
or	surgical	means,	of	the	contents	of	the	uterus	of	a	pregnant	woman;

“woman”	means	any	female	person	of	any	age.

2.	Circumstances	 in	which	and	conditions	under	which	pregnancy	may	be
terminated.—(1)	A	pregnancy	may	be	terminated—

upon	 request	 of	 a	woman	 during	 the	 first	 12	weeks	 of	 the	 gestation
period	of	her	pregnancy;
from	 the	 13th	 up	 to	 and	 including	 the	 20th	 week	 of	 the	 gestation
period	 if	 a	medical	 practitioner,	 after	 consultation	with	 the	 pregnant
woman,	is	of	the	opinion	that—

the	 continued	 pregnancy	 would	 pose	 a	 risk	 of	 injury	 to	 the
woman’s	physical	or	mental	health;	or
there	exists	a	substantial	risk	that	the	fetus	would	suffer	from	a
severe	physical	or	mental	abnormality;	or
the	pregnancy	resulted	from	rape	or	incest;	or
the	continued	pregnancy	would	significantly	affect	the	social	or
economic	circumstances	of	the	woman;	or
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(c)

(i)
(ii)
(iii)

(a)

(b)

(i)

after	 the	20th	week	of	 the	gestation	period	 if	 a	medical	 practitioner,
after	 consultation	 with	 another	 medical	 practitioner	 or	 a	 registered
midwife	 or	 registered	 nurse,	 is	 of	 the	 opinion	 that	 the	 continued
pregnancy—

would	endanger	the	woman’s	life;
would	result	in	a	severe	malformation	of	the	fetus;	or
would	pose	a	risk	of	injury	to	the	fetus.

(2)	 The	 termination	 of	 a	 pregnancy	may	 only	 be	 carried	 out	 by	 a	 medical
practitioner,	except	for	a	pregnancy	referred	to	in	subsection	(1)(a),	which	may	also
be	 carried	 out	 by	 a	 registered	midwife	 or	 registered	 nurse	who	 has	 completed	 the
prescribed	training	course	.	.	.

4.	Counselling.—The	State	shall	promote	 the	provision	of	non-mandatory	and
non-directive	counselling,	before	and	after	the	termination	of	a	pregnancy.

5.	 Consent.—(1)	 Subject	 to	 the	 provisions	 of	 subsections	 (4)	 and	 (5),	 the
termination	 of	 a	 pregnancy	may	 only	 take	 place	with	 the	 informed	 consent	 of	 the
pregnant	woman.

(2)	 Notwithstanding	 any	 other	 law	 or	 the	 common	 law,	 but	 subject	 to	 the
provisions	 of	 subsections	 (4)	 and	 (5),	 no	 consent	 other	 than	 that	 of	 the	 pregnant
woman	shall	be	required	for	the	termination	of	a	pregnancy.

(3)	 In	 the	 case	 of	 a	 pregnant	 minor,	 a	 medical	 practitioner	 or	 a	 registered
midwife	or	registered	nurse,	as	 the	case	may	be,	shall	advise	such	minor	to	consult
with	 her	 parents,	 guardian,	 family	 members	 or	 friends	 before	 the	 pregnancy	 is
terminated:	 Provided	 that	 the	 termination	 of	 the	 pregnancy	 shall	 not	 be	 denied
because	such	minor	chooses	not	to	consult	them.

(4)	Subject	to	the	provisions	of	subsection	(5),	in	the	case	where	a	woman	is
—

severely	 mentally	 disabled	 to	 such	 an	 extent	 that	 she	 is	 completely
incapable	 of	 understanding	 and	 appreciating	 the	 nature	 or
consequences	of	a	termination	of	her	pregnancy;	or
in	 a	 state	 of	 continuous	 unconsciousness	 and	 there	 is	 no	 reasonable
prospect	 that	 she	will	 regain	consciousness	 in	 time	 to	 request	and	 to
consent	to	the	termination	of	her	pregnancy	in	terms	of	section	2,	her
pregnancy	 may	 be	 terminated	 during	 the	 first	 12	 weeks	 of	 the
gestation	period,	or	from	the	13th	up	to	and	including	the	20th	week
of	the	gestation	period	on	the	grounds	set	out	in	section	2(1)(b)—

upon	the	request	of	and	with	the	consent	of	her	natural	guardian,
spouse	or	legal	guardian,	as	the	case	may	be;	or
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(ii)

(a)

(i)

(ii)

(b)

(i)
(ii)
(iii)

(a)

(b)

(c)

if	such	persons	cannot	be	found,	upon	the	request	and	with	the
consent	of	her	curator	personae:	Provided	that	such	pregnancy
may	 not	 be	 terminated	 unless	 two	 medical	 practitioners	 or	 a
medical	 practitioner	 and	 a	 registered	 midwife	 or	 registered
nurse	who	has	completed	the	prescribed	training	course	consent
thereto.

(5)	Where	two	medical	practitioners	or	a	medical	practitioner	and	a	registered
midwife	or	registered	nurse	who	has	completed	the	prescribed	training	course,	are	of
the	opinion	that—

during	the	period	up	to	and	including	the	20th	week	of	 the	gestation
period	of	a	pregnant	woman	referred	to	in	subsection	(4)(a)	or	(b)-

the	 continued	 pregnancy	 would	 pose	 a	 risk	 of	 injury	 to	 the
woman’s	physical	or	mental	health;	or
there	exists	a	substantial	risk	that	the	fetus	would	suffer	from	a
severe	physical	or	mental	abnormality;	or

after	 the	 20th	 week	 of	 the	 gestation	 period	 of	 a	 pregnant	 woman
referred	to	in	subsection	(4)(a)	or	(b),	the	continued	pregnancy—

would	endanger	the	woman’s	life;
would	result	in	a	severe	malformation	of	the	fetus;	or
would	pose	a	risk	of	injury	to	the	fetus,	they	may	consent	to	the
termination	 of	 the	 pregnancy	 of	 such	 woman	 after	 consulting
her	natural	guardian,	spouse,	legal	guardian	or	curator	personae
,	 as	 the	 case	 may	 be:	 Provided	 that	 the	 termination	 of	 the
pregnancy	 shall	 not	 be	 denied	 if	 the	 natural	 guardian,	 spouse,
legal	guardian	or	curator	personae	,	as	the	case	may	be,	refuses
to	consent	thereto.

6.	 Information	 concerning	 termination	 of	 pregnancy.—A	 woman	 who	 in
terms	of	section	2(1)	requests	a	termination	of	pregnancy	from	a	medical	practitioner
or	a	registered	midwife	or	registered	nurse,	as	the	case	may	be,	shall	be	informed	of
her	rights	under	this	Act	by	the	person	concerned	.	.	.

10.	Offences	and	penalties.—(1)	Any	person	who—
is	 not	 a	 medical	 practitioner,	 or	 a	 registered	 midwife	 or	 registered
nurse	 who	 has	 completed	 the	 prescribed	 training	 course,	 and	 who
performs	the	termination	of	a	pregnancy	referred	to	in	section	2(1)(a);
is	 not	 a	medical	 practitioner	 and	who	 performs	 the	 termination	 of	 a
pregnancy	referred	to	in	section	2(1)(b)	or	(c);
prevents	the	lawful	termination	of	a	pregnancy	or	obstructs	access	to	a
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facility	 for	 the	 termination	 of	 a	 pregnancy;	 or	 (d)	 terminates	 a
pregnancy	or	 allows	 the	 termination	of	 a	 pregnancy	 at	 a	 facility	 not
approved	in	terms	of	section	3(1)	or	not	contemplated	in	section	3(3)
(a),	shall	be	guilty	of	an	offence	and	liable	on	conviction	to	a	fine	or
to	imprisonment	for	a	period	not	exceeding	10	years	.	.	.

WET	OP	KEUSE	OOR	DIE	BEËINDIGING	VAN	SWANGERSKAP

92	van	1996

1.	Woordomskrywing.—In	 hierdie	Wet,	 tensy	 uit	 die	 samehang	 anders	 blyk,
beteken—

“beëindiging	 van	 ’n	 swangerskap”	 die	 skeiding	 en	 uitdrywing,	 deur
geneeskundige	 of	 chirurgiese	 metodes,	 van	 die	 inhoud	 van	 die	 uterus	 van	 ’n
swanger	vrou;

“bloedskande”	 seksuele	 gemeenskap	 tussen	 twee	 persone	 wat	 aan	 mekaar
verwant	is	in	’n	graad	wat	hulle	belet	om	wettig	met	mekaar	te	trou	soos	beoog	in
artikel	12	van	die	Wysigingswet	op	die	Strafreg	(Seksuele	Misdrywe	en	Verwante
Aangeleenthede),	2007;

“Departementshoof”	die	hoof	van	’n	provinsiale	gesondheidsdepartement;

“Direkteur-generaal”	die	Direkteur-generaal	van	Gesondheid;

“draagtyd”	die	tydperk	van	swangerskap	van	’n	vrou	bereken	vanaf	die	eerste
dag	van	die	menstruele	periode	wat	met	betrekking	tot	die	swangerskap	die	laaste
is;

“geneesheer”	 iemand	 wat	 as	 sodanig	 kragtens	 die	 Wet	 op	 Geneeshere,
Tandartse	 en	 Aanvullende	 Gesondheidsdiensberoepe,	 1974	 (Wet	 No.	 56	 van
1974),	geregistreer	is;

“geregistreerde	verpleegkundige”	iemand	wat	as	sodanig	kragtens	die	Wet	op
Verpleging,	 2005	 (Wet	 No.	 33	 van	 2005)	 geregistreer	 is	 en	 wat	 daarbenewens
voorgeskrewe	opleiding	ingevolge	hierdie	Wet	ondergaan	het;

“geregistreerde	 vroedvrou”	 iemand	 wat	 as	 sodanig	 kragtens	 die	 Wet	 op
Verpleging,	 2005	 (Wet	 No.	 33	 van	 2005),	 geregistreer	 is	 en	 wat	 daarbenewens
voorgeskrewe	opleiding	ingevolge	hierdie	Wet	ondergaan	het;

“Lid	 van	 die	Uitvoerende	Raad”	 die	 Lid	 van	 die	 Uitvoerende	 Raad	 van	 ’n
provinsie	wat	verantwoordelik	is	vir	gesondheid	in	daardie	provinsie;
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(a)

(b)

(i)

(ii)

(iii)

(iv)

(c)

(i)
(ii)
(iii)

“minderjarige”	’n	vroulike	persoon	onder	die	ouderdom	van	18	jaar;

“Minister”	die	Minister	van	Gesondheid;

“verkragting”	 verwys	 na	 die	 misdrywe	 in	 artikels	 3,	 4	 en	 15	 van	 die
Wysigingswet	op	die	Strafreg	(Seksuele	Misdrywe	en	Verwante	Aangeleenthede),
2007,	beoog;

“voorskryf”	by	regulasie	kragtens	artikel	9	voorskryf;

“vrou”	’n	vroulike	persoon	van	enige	ouderdom.

2.	 Omstandighede	 waarin	 en	 voorwaardes	 waarop	 swangerskap	 beëindig
kan	word.—(1)	’n	Swangerskap	kan	beëindig	word—

op	versoek	van	’n	vrou	gedurende	die	eerste	12	weke	van	die	draagtyd
van	haar	swangerskap;
vanaf	die	13de	 tot	en	met	die	20ste	week	van	die	draagtyd	 indien	’n
geneesheer,	na	oorleg	met	die	swanger	vrou,	van	oordeel	is	dat—

die	voortgesette	 swangerskap	 ’n	gevaar	van	benadeling	vir	die
vrou	se	liggaamlike	of	geestesgesondheid	sal	inhou;	of
daar	 ’n	 wesenlike	 gevaar	 bestaan	 dat	 die	 fetus	 aan	 ’n	 erge
liggaamlike	of	geestesabnormaliteit	sal	ly;	of
die	 swangerskap	 voortgevloei	 het	 uit	 verkragting	 of
bloedskande;	of
die	 voortgesette	 swangerskap	 die	 sosiale	 of	 ekonomiese
omstandighede	van	die	vrou	aansienlik	sal	benadeel;	of

na	 die	 20ste	week	 van	 die	 draagtyd	 indien	 ’n	 geneesheer,	 na	 oorleg
met	’n	ander	geneesheer	of	geregistreerde	vroedvrou	of	geregistreerde
verpleegkundige,	van	oordeel	is	dat	die	voortgesette	swangerskap—

die	lewe	van	die	vrou	in	gevaar	sal	stel;
’n	erge	misvorming	van	die	fetus	sal	veroorsaak;	of
’n	gevaar	van	benadeling	vir	die	fetus	sal	inhou.

(2)	 Die	 beëindiging	 van	 ’n	 swangerskap	 kan	 slegs	 deur	 ’n	 geneesheer
uitgevoer	word,	behalwe	’n	swangerskap	in	subartikel	(1)(a)	bedoel,	wat	ook	deur	’n
geregistreerde	 vroedvrou	 of	 geregistreerde	 verpleegkundige	 wat	 die	 voorgeskrewe
opleidingskursus	voltooi	het,	uitgevoer	kan	word	.	.	.

4.	 Voorligting.—Die	 Staat	 moet	 die	 voorsiening	 van	 nie-verpligte	 en	 nie-
voorskriftelike	voorligting	bevorder,	voor	en	na	die	beëindiging	van	’n	swangerskap.

5.	Toestemming.—(1)	Behoudens	die	bepalings	van	subartikels	(4)	en	(5),	vind
die	beëindiging	van	’n	swangerskap	slegs	plaas	met	die	oorwoë	toestemming	van	die
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(a)

(b)

(i)

(ii)

(a)

(i)

(ii)

swanger	vrou.
(2)	 Ondanks	 enige	 ander	 wet	 of	 die	 gemene	 reg,	 maar	 behoudens	 die

bepalings	 van	 subartikels	 (4)	 en	 (5),	 is	 geen	 toestemming	 behalwe	 die	 van	 die
swanger	vrou	nodig	vir	die	beëindiging	van	’n	swangerskap	nie.

(3)	 In	 die	 geval	 van	 ’n	 swanger	 minderjarige	 moet	 ’n	 geneesheer	 of	 ’n
geregistreerde	vroedvrou	of	geregistreerde	verpleegkundige,	na	gelang	van	die	geval,
sodanige	 minderjarige	 adviseer	 om	 haar	 ouers,	 voog,	 familielede	 of	 vriende	 te
raadpleeg	 alvorens	 die	 swangerskap	 beëindig	 word:	 Met	 dien	 verstande	 dat	 die
beëindiging	 van	 die	 swangerskap	 nie	 geweier	 mag	 word	 omdat	 die	 minderjarige
verkies	om	hulle	nie	te	raadpleeg	nie.

(4)	Behoudens	die	bepalings	van	subartikel	(5),	in	die	geval	waar	’n	vrou—
in	so	’n	mate	ernstig	geestesonbevoeg	is	dat	sy	geheel	en	al	onbevoeg
is	om	die	aard	of	gevolge	van	’n	beëindiging	van	haar	swangerskap	te
begryp;	of
in	’n	staat	van	voortdurende	bewusteloosheid	is	en	daar	geen	redelike
vooruitsig	 is	 dat	 sy	 betyds	 haar	 bewussyn	 sal	 herwin	 om	 die
beëindiging	 van	 haar	 swangerskap	 ingevolge	 artikel	 2	 te	 versoek	 en
toestemming	daartoe	te	verleen	nie,	kan	haar	swangerskap	gedurende
die	eerste	12	weke	van	die	draagtyd,	of	vanaf	die	13de	tot	en	met	die
20ste	 week	 van	 die	 draagtyd,	 beëindig	 word	 op	 die	 gronde	 soos
uiteengesit	in	artikel	2(1)(b)—

op	die	versoek	van	en	met	die	toestemming	van	haar	natuurlike
voog,	gade	of	wettige	voog,	na	gelang	van	die	geval;	of
indien	 sodanige	 persone	 nie	 gevind	 kan	 word	 nie,	 op	 die
versoek	 en	 met	 die	 toestemming	 van	 haar	 curator	 personae:
Met	dien	verstande	dat	 sodanige	swangerskap	nie	beëindig	sal
word	 nie	 tensy	 twee	 geneeshere	 of	 ’n	 geneesheer	 en	 ’n
geregistreerde	vroedvrou	of	geregistreerde	verpleegkundige	wat
die	 voorgeskrewe	 opleidingskursus	 voltooi	 het,	 daartoe
toegestem	het.

(5)	Waar	twee	geneeshere	of	’n	geneesheer	en	’n	geregistreerde	vroedvrou	of
geregistreerde	verpleegkundige	wat	 die	 voorgeskrewe	opleidingskursus	voltooi	 het,
van	mening	is	dat—

gedurende	die	tydperk	tot	en	met	die	20ste	week	van	die	draagtyd	van
’n	swanger	vrou	in	subartikel	(4)(a)	of	(b)	bedoel—

die	voortdurende	swangerskap	’n	gevaar	van	benadeling	vir	die
vrou	se	fisiese	of	geestesgesondheid	sal	inhou;	of
daar	 ’n	 wesenlike	 gevaar	 bestaan	 dat	 die	 fetus	 aan	 ’n	 erge
liggaamlike	of	geestesabnormaliteit	sal	ly;	of
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(b)

(i)
(ii)
(iii)

(a)

(b)

(c)

(d)

na	die	20ste	week	van	die	draagtyd	van	’n	swanger	vrou	in	subartikel
(4)(a)	of	(b)	bedoel	die	voortgesette	swangerskap—

die	lewe	van	die	vrou	in	gevaar	sal	stel;
’n	erge	misvorming	van	die	fetus	sal	veroorsaak;	of
’n	 gevaar	 van	 benadeling	 vir	 die	 fetus	 sal	 inhou,	 kan	 hulle
toestem	 tot	die	beëindiging	van	die	 swangerskap	van	sodanige
vrou	na	oorlegpleging	met	haar	natuurlike	voog,	gade,	wettige
voog	 of	curator	 personae,	na	 gelang	 van	 die	 geval:	Met	 dien
verstande	dat	die	beëindiging	van	die	swangerskap	nie	geweier
sal	word	nie	 indien	die	natuurlike	voog,	gade,	wettige	voog	of
curator	personae,	na	gelang	van	die	geval,	toestemming	daartoe
weier.

6.	 Inligting	 rakende	 beëindiging	 van	 swangerskap.—’n	 Vrou	 wat	 ’n
beëindiging	 van	 swangerskap	 van	 ’n	 geneesheer	 of	 ’n	 geregistreerde	 vroedvrou	 of
geregistreerde	 verpleegkundige,	 na	 gelang	 van	 die	 geval,	 ingevolge	 artikel	 2(1)
versoek,	moet	oor	haar	regte	kragtens	hierdie	Wet	deur	die	betrokke	persoon	ingelig
word	.	.	.

10.	Misdrywe	en	strawwe.—(1)	Enige	persoon	wat—
nie	 ’n	 geneesheer	 of	 ’n	 geregistreerde	 vroedvrou	 of	 geregistreerde
verpleegkundige	is	wat	die	voorgeskrewe	opleidingskursus	voltooi	het
nie	 en	 wat	 die	 beëindiging	 van	 ’n	 swangerskap	 in	 artikel	 2(1)(a)
bedoel,	uitvoer;
nie	’n	geneesheer	is	nie	en	wat	die	beëindiging	van	’n	swangerskap	in
artikel	2(1)(b)	of	(c)	bedoel,	uitvoer;
die	regmatige	beëindiging	van	’n	swangerskap	verhoed	of	toegang	tot
’n	fasiliteit	vir	die	beëindiging	van	’n	swangerskap	verhinder;	of
’n	 swangerskap	 beëindig	 of	 die	 beëindiging	 van	 ’n	 swangerskap
toelaat	by	’n	fasiliteit	wat	nie	ingevolge	artikel	3(1)	goedgekeur	of	in
artikel	 3(3)(a)	 beoog	 is	 nie,	 is	 aan	 ’n	 misdryf	 skuldig	 en	 by
skuldigbevinding	strafbaar	met	’n	boete	of	met	gevangenisstraf	vir	’n
tydperk	van	hoogstens	10	jaar	.	.	.

CIVIL	UNION	ACT*

17	of	2006
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(a)

(b)

*

(a)

(b)
(c)
(d)

1.	Definitions.—In	this	Act,	unless	the	context	otherwise	indicates—

“civil	union”	means	the	voluntary	union	of	two	persons	who	are	both	18	years
of	age	or	older,	which	is	solemnised	and	registered	by	way	of	either	a	marriage	or
a	civil	partnership,	in	accordance	with	the	procedures	prescribed	in	this	Act,	to	the
exclusion,	while	it	lasts,	of	all	others;

“civil	 union	 partner”	 means	 a	 spouse	 in	 a	 marriage	 or	 a	 partner	 in	 a	 civil
partnership,	as	the	case	may	be,	concluded	in	terms	of	this	Act	.	.	.

13.	 Legal	 consequences	 of	 civil	 union.—(1)	 The	 legal	 consequences	 of	 a
marriage	 contemplated	 in	 the	 Marriage	 Act	 apply,	 with	 such	 changes	 as	 may	 be
required	by	the	context,	to	a	civil	union.

(2)	With	the	exception	of	the	Marriage	Act	and	the	Customary	Marriages	Act,
any	reference	to—

marriage	in	any	other	law,	including	the	common	law,	includes,	with
such	changes	as	may	be	required	by	the	context,	a	civil	union;	and
husband,	wife	or	spouse	in	any	other	law,	including	the	common	law,
includes	a	civil	union	partner	.	.	.

	

The	legislature	did	not	publish	an	Afrikaans	text	of	this	Act.

CONSTITUTION	OF	THE	REPUBLIC	OF	SOUTH	AFRICA,	1996

1.	Republic	 of	 South	Africa.-The	Republic	 of	 South	Africa	 is	 one,	 sovereign,
democratic	state	founded	on	the	following	values:

Human	dignity,	 the	achievement	of	equality	and	 the	advancement	of
human	rights	and	freedoms.
Non-racialism	and	non-sexism.
Supremacy	of	the	constitution	and	the	rule	of	law.
Universal	 adult	 suffrage,	 a	 national	 common	 voters	 roll,	 regular
elections	 and	 a	 multi-party	 system	 of	 democratic	 government,	 to
ensure	accountability,	responsiveness	and	openness	.	.	.

CHAPTER	2
BILL	OF	RIGHTS

7.	 Rights.—(1)	 This	 Bill	 of	 Rights	 is	 a	 cornerstone	 of	 democracy	 in	 South
Africa.	It	enshrines	the	rights	of	all	people	in	our	country	and	affirms	the	democratic
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(a)

(b)

values	of	human	dignity,	equality	and	freedom.
(2)	The	state	must	respect,	protect,	promote	and	fulfil	the	rights	in	the	Bill	of

Rights.
(3)	The	rights	in	the	Bill	of	Rights	are	subject	to	the	limitations	contained	or

referred	to	in	section	36,	or	elsewhere	in	the	Bill.

8.	 Application.—(1)	 The	 Bill	 of	 Rights	 applies	 to	 all	 law,	 and	 binds	 the
legislature,	the	executive,	the	judiciary	and	all	organs	of	state.

(2)	A	provision	of	the	Bill	of	Rights	binds	a	natural	or	a	juristic	person	if,	and
to	the	extent	that,	it	is	applicable,	taking	into	account	the	nature	of	the	right	and	the
nature	of	any	duty	imposed	by	the	right.

(3)	When	 applying	 a	 provision	 of	 the	Bill	 of	Rights	 to	 a	 natural	 or	 juristic
person	in	terms	of	subsection	(2),	a	court—

in	order	to	give	effect	to	a	right	in	the	Bill,	must	apply,	or	if	necessary
develop,	 the	common	law	to	 the	extent	 that	 legislation	does	not	give
effect	to	that	right;	and
may	develop	rules	of	the	common	law	to	limit	the	right,	provided	that
the	limitation	is	in	accordance	with	section	36(1).

(4)	A	juristic	person	is	entitled	to	the	rights	in	the	Bill	of	Rights	to	the	extent
required	by	the	nature	of	the	rights	and	the	nature	of	that	juristic	person.

9.	Equality.—(1)	Everyone	 is	 equal	 before	 the	 law	and	has	 the	 right	 to	 equal
protection	and	benefit	of	the	law.

(2)	Equality	includes	the	full	and	equal	enjoyment	of	all	rights	and	freedoms.
To	promote	the	achievement	of	equality,	legislative	and	other	measures	designed	to
protect	 or	 advance	 persons,	 or	 categories	 of	 persons,	 disadvantaged	 by	 unfair
discrimination	may	be	taken.

(3)	 The	 state	 may	 not	 unfairly	 discriminate	 directly	 or	 indirectly	 against
anyone	 on	 one	 or	 more	 grounds,	 including	 race,	 gender,	 sex,	 pregnancy,	 marital
status,	 ethnic	 or	 social	 origin,	 colour,	 sexual	 orientation,	 age,	 disability,	 religion,
conscience,	belief,	culture,	language	and	birth.

(4)	No	person	may	unfairly	discriminate	directly	or	indirectly	against	anyone
on	 one	 or	 more	 grounds	 in	 terms	 of	 subsection	 (3).	 National	 legislation	 must	 be
enacted	to	prevent	or	prohibit	unfair	discrimination.

(5)	Discrimination	on	one	or	more	of	 the	grounds	 listed	 in	subsection	(3)	 is
unfair	unless	it	is	established	that	the	discrimination	is	fair.

10.	Human	dignity.—Everyone	has	inherent	dignity	and	the	right	to	have	their
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(a)
(b)
(c)

(d)
(e)

(a)
(b)
(c)

(a)
(b)
(c)
(d)

(a)

(b)
(c)

dignity	respected	and	protected.

11.	Life.—Everyone	has	the	right	to	life.

12.	 Freedom	 and	 security	 of	 the	 person.—(1)	 Everyone	 has	 the	 right	 to
freedom	and	security	of	the	person,	which	includes	the	right—

not	to	be	deprived	of	freedom	arbitrarily	or	without	just	cause;
not	to	be	detained	without	trial;
to	 be	 free	 from	 all	 forms	 of	 violence	 from	 either	 public	 or	 private
sources;
not	to	be	tortured	in	any	way;	and
not	to	be	treated	or	punished	in	a	cruel,	inhuman	or	degrading	way.

(2)	 Everyone	 has	 the	 right	 to	 bodily	 and	 psychological	 integrity,	 which
includes	the	right—

to	make	decisions	concerning	reproduction;
to	security	in	and	control	over	their	body;	and
not	to	be	subjected	to	medical	or	scientific	experiments	without	their
informed	consent.

13.	 Slavery,	 servitude	 and	 forced	 labour.—No	 one	 may	 be	 subjected	 to
slavery,	servitude	or	forced	labour.

14.	Privacy.—Everyone	has	the	right	to	privacy,	which	includes	the	right	not	to
have—

their	person	or	home	searched;
their	property	searched;
their	possessions	seized;	or
the	privacy	of	their	communications	infringed.

15.	Freedom	of	 religion,	 belief	 and	 opinion.—(1)	Everyone	 has	 the	 right	 to
freedom	of	conscience,	religion,	thought,	belief	and	opinion.

(2)	 Religious	 observances	 may	 be	 conducted	 at	 state	 or	 state-aided
institutions,	provided	that—

those	 observances	 follow	 rules	 made	 by	 the	 appropriate	 public
authorities;
they	are	conducted	on	an	equitable	basis;	and
attendance	at	them	is	free	and	voluntary.

(3)(a)	This	section	does	not	prevent	legislation	recognising—
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(i)

(ii)

(a)
(b)
(c)
(d)

(a)
(b)
(c)

(a)
(b)

(i)
(ii)
(iii)

marriages	 concluded	 under	 any	 tradition,	 or	 a	 system	 of
religious,	personal	or	family	law;	or
systems	 of	 personal	 and	 family	 law	 under	 any	 tradition,	 or
adhered	to	by	persons	professing	a	particular	religion.

(b)	 Recognition	 in	 terms	 of	 paragraph	 (a)	 must	 be	 consistent	 with	 this
section	and	the	other	provisions	of	the	Constitution.

16.	 Freedom	 of	 expression.—(1)	 Everyone	 has	 the	 right	 to	 freedom	 of
expression,	which	includes—

freedom	of	the	press	and	other	media;
freedom	to	receive	or	impart	information	or	ideas;
freedom	of	artistic	creativity;	and
academic	freedom	and	freedom	of	scientific	research.

(2)	The	right	in	subsection	(1)	does	not	extend	to—
propaganda	for	war;
incitement	of	imminent	violence;	or
advocacy	of	hatred	that	is	based	on	race,	ethnicity,	gender	or	religion,
and	that	constitutes	incitement	to	cause	harm	.	.	.

18.	Freedom	of	association.—Everyone	has	the	right	to	freedom	of	association
.	.	.

21.	 Freedom	 of	 movement	 and	 residence.—(1)	 Everyone	 has	 the	 right	 to
freedom	of	movement.

(2)	Everyone	has	the	right	to	leave	the	Republic.
(3)	Every	citizen	has	the	right	to	enter,	to	remain	in	and	to	reside	anywhere	in,

the	Republic.
(4)	Every	citizen	has	the	right	to	a	passport	.	.	.

24.	Environment.—Everyone	has	the	right—
to	an	environment	that	is	not	harmful	to	their	health	or	well-being;	and
to	 have	 the	 environment	 protected,	 for	 the	 benefit	 of	 present	 and
future	generations,	through	reasonable	legislative	and	other	measures
that—

prevent	pollution	and	ecological	degradation;
promote	conservation;	and
secure	ecologically	sustainable	development	and	use	of	natural
resources	 while	 promoting	 justifiable	 economic	 and	 social
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(a)
(b)

(a)
(b)
(c)

(a)
(b)

(c)

(d)
(e)
(f)

development.

25.	Property.—(1)	No	one	may	be	deprived	of	property	except	in	terms	of	law
of	general	application,	and	no	law	may	permit	arbitrary	deprivation	of	property.

(2)	Property	may	be	expropriated	only	in	terms	of	law	of	general	application
—

for	a	public	purpose	or	in	the	public	interest;	and
subject	 to	 compensation,	 the	 amount	 of	 which	 and	 the	 time	 and
manner	 of	 payment	 of	 which	 have	 either	 been	 agreed	 to	 by	 those
affected	or	decided	or	approved	by	a	court	.	.	.

26.	Housing.—(1)	Everyone	has	the	right	to	have	access	to	adequate	housing.
(2)	The	state	must	 take	reasonable	 legislative	and	other	measures,	within	 its

available	resources,	to	achieve	the	progressive	realisation	of	this	right.
(3)	No	one	may	be	evicted	from	their	home,	or	have	their	home	demolished,

without	an	order	of	court	made	after	considering	all	 the	relevant	circumstances.	No
legislation	may	permit	arbitrary	evictions.

27.	Health	care,	food,	water	and	social	security.—(1)	Everyone	has	the	right
to	have	access	to—

health	care	services,	including	reproductive	health	care;
sufficient	food	and	water;	and
social	security,	including,	if	they	are	unable	to	support	themselves	and
their	dependants,	appropriate	social	assistance.

(2)	The	state	must	 take	reasonable	 legislative	and	other	measures,	within	 its
available	resources,	to	achieve	the	progressive	realisation	of	each	of	these	rights.

(3)	No	one	may	be	refused	emergency	medical	treatment.

28.	Children.—(1)	Every	child	has	the	right—
to	a	name	and	a	nationality	from	birth;
to	family	care	or	parental	care,	or	to	appropriate	alternative	care	when
removed	from	the	family	environment;
to	 basic	 nutrition,	 shelter,	 basic	 health	 care	 services	 and	 social
services;
to	be	protected	from	maltreatment,	neglect,	abuse	or	degradation;
to	be	protected	from	exploitative	labour	practices;
not	 to	 be	 required	or	 permitted	 to	 perform	work	or	 provide	 services
that—
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(i)
(ii)

(g)

(i)

(ii)

(h)

(i)

(a)
(b)

(a)
(b)
(c)

(a)
(b)
(c)

are	inappropriate	for	a	person	of	that	child’s	age;	or
place	 at	 risk	 the	 child’s	 well-being,	 education,	 physical	 or
mental	health	or	spiritual,	moral	or	social	development;

not	to	be	detained	except	as	a	measure	of	last	resort,	in	which	case,	in
addition	to	the	rights	a	child	enjoys	under	sections	12	and	35,	the	child
may	be	detained	only	for	the	shortest	appropriate	period	of	time,	and
has	the	right	to	be—

kept	separately	from	detained	persons	over	the	age	of	18	years;
and
treated	in	a	manner,	and	kept	in	conditions,	that	take	account	of
the	child’s	age;

to	have	a	 legal	practitioner	assigned	 to	 the	child	by	 the	 state,	 and	at
state	 expense,	 in	 civil	 proceedings	 affecting	 the	 child,	 if	 substantial
injustice	would	otherwise	result;	and
not	to	be	used	directly	in	armed	conflict,	and	to	be	protected	in	times
of	armed	conflict.

(2)	 A	 child’s	 best	 interests	 are	 of	 paramount	 importance	 in	 every	 matter
concerning	the	child.

(3)	In	this	section	“child”	means	a	person	under	the	age	of	18	years.

29.	Education.—(1)	Everyone	has	the	right—
to	a	basic	education,	including	adult	basic	education;	and
to	 further	 education,	 which	 the	 state,	 through	 reasonable	 measures,
must	make	progressively	available	and	accessible.

(2)	 Everyone	 has	 the	 right	 to	 receive	 education	 in	 the	 official	 language	 or
languages	 of	 their	 choice	 in	 public	 educational	 institutions	where	 that	 education	 is
reasonably	practicable.	In	order	to	ensure	the	effective	access	to,	and	implementation
of,	this	right,	the	state	must	consider	all	reasonable	educational	alternatives,	including
single	medium	institutions,	taking	into	account—

equity;
practicability;	and
the	need	to	redress	the	results	of	past	racially	discriminatory	laws	and
practices.

(3)	 Everyone	 has	 the	 right	 to	 establish	 and	maintain,	 at	 their	 own	 expense,
independent	educational	institutions	that—

do	not	discriminate	on	the	basis	of	race;
are	registered	with	the	state;	and
maintain	 standards	 that	 are	 not	 inferior	 to	 standards	 at	 comparable
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(a)

(b)

(a)
(b)

(a)

(b)

(c)

public	educational	institutions.
(4)	 Subsection	 (3)	 does	 not	 preclude	 state	 subsidies	 for	 independent

educational	institutions.

30.	Language	and	culture.—Everyone	has	the	right	to	use	the	language	and	to
participate	in	the	cultural	life	of	their	choice,	but	no	one	exercising	these	rights	may
do	so	in	a	manner	inconsistent	with	any	provision	of	the	Bill	of	Rights.

31.	Cultural,	religious	and	linguistic	communities.—(1)	Persons	belonging	to
a	cultural,	religious	or	linguistic	community	may	not	be	denied	the	right,	with	other
members	of	that	community—

to	 enjoy	 their	 culture,	 practise	 their	 religion	 and	 use	 their	 language;
and
to	 form,	 join	 and	 maintain	 cultural,	 religious	 and	 linguistic
associations	and	other	organs	of	civil	society.

(2)	The	rights	in	subsection	(1)	may	not	be	exercised	in	a	manner	inconsistent
with	any	provision	of	the	Bill	of	Rights.

32.	Access	to	information.—(1)	Everyone	has	the	right	of	access	to—
any	information	held	by	the	state;	and
any	information	that	is	held	by	another	person	and	that	is	required	for
the	exercise	or	protection	of	any	rights.

(2)	National	legislation	must	be	enacted	to	give	effect	to	this	right,	and	may
provide	for	reasonable	measures	to	alleviate	the	administrative	and	financial	burden
on	the	state.

33.	Just	administrative	action.—(1)	Everyone	has	 the	 right	 to	administrative
action	that	is	lawful,	reasonable	and	procedurally	fair.

(2)	 Everyone	 whose	 rights	 have	 been	 adversely	 affected	 by	 administrative
action	has	the	right	to	be	given	written	reasons.

(3)	 National	 legislation	must	 be	 enacted	 to	 give	 effect	 to	 these	 rights,	 and
must—

provide	 for	 the	 review	of	 administrative	 action	by	 a	 court	 or,	where
appropriate,	an	independent	and	impartial	tribunal;
impose	a	duty	on	the	state	to	give	effect	to	the	rights	in	subsections	(1)
and	(2);	and
promote	an	efficient	administration.

34.	Access	to	courts.—Everyone	has	the	right	to	have	any	dispute	that	can	be
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(a)
(b)

(i)
(ii)

(c)

(d)

(i)
(ii)

(e)

(f)

(a)
(b)

(c)

(d)

(e)

(f)
(i)

resolved	by	the	application	of	law	decided	in	a	fair	public	hearing	before	a	court	or,
where	appropriate,	another	independent	and	impartial	tribunal	or	forum.

35.	Arrested,	detained	and	accused	persons.—(1)	Everyone	who	 is	 arrested
for	allegedly	committing	an	offence	has	the	right—

to	remain	silent;
to	be	informed	promptly—

of	the	right	to	remain	silent;	and
of	the	consequences	of	not	remaining	silent;

not	 to	be	compelled	 to	make	any	confession	or	admission	 that	could
be	used	in	evidence	against	that	person;
to	be	brought	 before	 a	 court	 as	 soon	 as	 reasonably	possible,	 but	 not
later	than—

48	hours	after	the	arrest;	or
the	end	of	the	first	court	day	after	the	expiry	of	the	48	hours,	if
the	 48	 hours	 expire	 outside	 ordinary	 court	 hours	 or	 on	 a	 day
which	is	not	an	ordinary	court	day;

at	the	first	court	appearance	after	being	arrested,	to	be	charged	or	to	be
informed	of	the	reason	for	the	detention	to	continue,	or	to	be	released;
and
to	be	released	from	detention	if	the	interests	of	justice	permit,	subject
to	reasonable	conditions.

(2)	 Everyone	 who	 is	 detained,	 including	 every	 sentenced	 prisoner,	 has	 the
right—

to	be	informed	promptly	of	the	reason	for	being	detained;
to	choose,	and	to	consult	with,	a	legal	practitioner,	and	to	be	informed
of	this	right	promptly;
to	have	a	legal	practitioner	assigned	to	the	detained	person	by	the	state
and	 at	 state	 expense,	 if	 substantial	 injustice	 would	 otherwise	 result,
and	to	be	informed	of	this	right	promptly;
to	challenge	 the	 lawfulness	of	 the	detention	 in	person	before	a	court
and,	if	the	detention	is	unlawful,	to	be	released;
to	 conditions	 of	 detention	 that	 are	 consistent	 with	 human	 dignity,
including	 at	 least	 exercise	 and	 the	 provision,	 at	 state	 expense,	 of
adequate	 accommodation,	 nutrition,	 reading	 material	 and	 medical
treatment;	and
to	communicate	with,	and	be	visited	by,	that	person’s—

spouse	or	partner;
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(ii)
(iii)
(iv)

(a)
(b)
(c)
(d)
(e)
(f)

(g)

(h)

(i)
(j)
(k)

(l)

(m)

(n)

(o)

next	of	kin;
chosen	religious	counsellor;	and
chosen	medical	practitioner.

(3)	Every	accused	person	has	a	right	to	a	fair	trial,	which	includes	the	right—
to	be	informed	of	the	charge	with	sufficient	detail	to	answer	it;
to	have	adequate	time	and	facilities	to	prepare	a	defence;
to	a	public	trial	before	an	ordinary	court;
to	have	their	trial	begin	and	conclude	without	unreasonable	delay;
to	be	present	when	being	tried;
to	 choose,	 and	 be	 represented	 by,	 a	 legal	 practitioner,	 and	 to	 be
informed	of	this	right	promptly;
to	have	a	legal	practitioner	assigned	to	the	accused	person	by	the	state
and	 at	 state	 expense,	 if	 substantial	 injustice	 would	 otherwise	 result,
and	to	be	informed	of	this	right	promptly;
to	be	presumed	innocent,	to	remain	silent,	and	not	to	testify	during	the
proceedings;
to	adduce	and	challenge	evidence;
not	to	be	compelled	to	give	self-incriminating	evidence;
to	be	tried	in	a	language	that	the	accused	person	understands	or,	if	that
is	not	practicable,	to	have	the	proceedings	interpreted	in	that	language;
not	 to	 be	 convicted	 for	 an	 act	 or	 omission	 that	 was	 not	 an	 offence
under	either	national	or	international	law	at	the	time	it	was	committed
or	omitted;
not	to	be	tried	for	an	offence	in	respect	of	an	act	or	omission	for	which
that	person	has	previously	been	either	acquitted	or	convicted;
to	the	benefit	of	the	least	severe	of	the	prescribed	punishments	if	the
prescribed	punishment	for	the	offence	has	been	changed	between	the
time	that	the	offence	was	committed	and	the	time	of	sentencing;	and
of	appeal	to,	or	review	by,	a	higher	court.

(4)	Whenever	 this	 section	 requires	 information	 to	be	given	 to	a	person,	 that
information	must	be	given	in	a	language	that	the	person	understands.

(5)	Evidence	obtained	in	a	manner	that	violates	any	right	in	the	Bill	of	Rights
must	be	excluded	 if	 the	admission	of	 that	evidence	would	 render	 the	 trial	unfair	or
otherwise	be	detrimental	to	the	administration	of	justice.

36.	Limitation	of	rights.—(1)	The	rights	 in	 the	Bill	of	Rights	may	be	 limited
only	 in	 terms	 of	 law	 of	 general	 application	 to	 the	 extent	 that	 the	 limitation	 is
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reasonable	and	justifiable	in	an	open	and	democratic	society	based	on	human	dignity,
equality	and	freedom,	taking	into	account	all	relevant	factors,	including—

the	nature	of	the	right;
the	importance	of	the	purpose	of	the	limitation;
the	nature	and	extent	of	the	limitation;
the	relation	between	the	limitation	and	its	purpose;	and
less	restrictive	means	to	achieve	the	purpose.

(2)	 Except	 as	 provided	 in	 subsection	 (1)	 or	 in	 any	 other	 provision	 of	 the
Constitution,	no	law	may	limit	any	right	entrenched	in	the	Bill	of	Rights	.	.	.

38.	 Enforcement	 of	 rights.—Anyone	 listed	 in	 this	 section	 has	 the	 right	 to
approach	 a	 competent	 court,	 alleging	 that	 a	 right	 in	 the	 Bill	 of	 Rights	 has	 been
infringed	 or	 threatened,	 and	 the	 court	 may	 grant	 appropriate	 relief,	 including	 a
declaration	of	rights.	The	persons	who	may	approach	a	court	are—

anyone	acting	in	their	own	interest;
anyone	acting	on	behalf	of	another	person	who	cannot	act	in	their	own
name;
anyone	acting	as	a	member	of,	or	in	the	interest	of,	a	group	or	class	of
persons;
anyone	acting	in	the	public	interest;	and
an	association	acting	in	the	interest	of	its	members.

39.	Interpretation	of	Bill	of	Rights.—(1)	When	interpreting	the	Bill	of	Rights,
a	court,	tribunal	or	forum—

must	promote	the	values	that	underlie	an	open	and	democratic	society
based	on	human	dignity,	equality	and	freedom;
must	consider	international	law;	and
may	consider	foreign	law.

(2)	When	interpreting	any	legislation,	and	when	developing	the	common	law
or	customary	law,	every	court,	tribunal	or	forum	must	promote	the	spirit,	purport	and
objects	of	the	Bill	of	Rights.

(3)	 The	 Bill	 of	 Rights	 does	 not	 deny	 the	 existence	 of	 any	 other	 rights	 or
freedoms	 that	 are	 recognised	 or	 conferred	 by	 common	 law,	 customary	 law	 or
legislation,	to	the	extent	that	they	are	consistent	with	the	Bill	.	.	.

GRONDWET	VAN	DIE	REPUBLIEK	VAN	SUID-AFRIKA,	1996
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1.	 Republiek	 van	 Suid-Afrika.-Die	 Republiek	 van	 Suid-Afrika	 is	 een,
soewereine,	demokratiese	staat	gegrond	op	die	volgende	waardes:

Menswaardigheid,	 die	 bereiking	 van	 gelykheid	 en	 die	 uitbou	 van
menseregte	en	vryhede.
Nierassigheid	en	nieseksisme.
Die	oppergesag	van	die	grondwet	en	die	heerskappy	van	die	reg.
Algemene	 stemreg	 vir	 volwassenes,	 ’n	 nasionale	 gemeenskaplike
kieserslys,	 gereelde	 verkiesings	 en	 ’n	 veelparty-stelsel	 van
demokratiese	 regering,	 om	 verantwoordingspligtigheid,	 ’n
responsiewe	ingesteldheid,	en	openheid	te	verseker	.	.	.

HOOFSTUK	2
HANDVES	VAN	REGTE

7.	Regte.—(1)	Hierdie	Handves	van	Regte	is	’n	hoeksteen	van	die	demokrasie
in	 Suid-Afrika.	 Dit	 verskans	 die	 regte	 van	 alle	mense	 in	 ons	 land	 en	 bevestig	 die
demokratiese	waardes	van	menswaardigheid,	gelykheid	en	vryheid.

(2)	Die	Staat	moet	 die	 regte	 in	 die	Handves	 van	Regte	 eerbiedig,	 beskerm,
bevorder	en	verwesenlik.

(3)	Die	regte	in	die	Handves	van	Regte	is	onderworpe	aan	die	beperkings	in
artikel	36	of	elders	in	die	Handves	vervat	of	genoem.

8.	Toepassing.—(1)	Die	Handves	van	Regte	is	van	toepassing	op	die	totale	reg
en	 bind	 die	 wetgewende,	 die	 uitvoerende	 en	 die	 regsprekende	 gesag	 en	 alle
staatsorgane.

(2)	 ’n	 Bepaling	 van	 die	 Handves	 van	 Regte	 bind	 ’n	 natuurlike	 of	 ’n
regspersoon	indien,	en	in	die	mate	waarin,	dit	toepasbaar	is	met	inagneming	van	die
aard	van	die	reg	en	die	aard	van	enige	plig	deur	die	reg	opgelê.

(3)	 By	 die	 toepassing	 van	 ’n	 bepaling	 van	 die	 Handves	 van	 Regte	 op	 ’n
natuurlike	of	regspersoon	ingevolge	subartikel	(2)—

moet	 ’n	hof,	 ten	 einde	gevolg	 te	 gee	 aan	 ’n	 reg	 in	die	Handves,	 die
gemene	 reg	 toepas,	 of	 indien	 nodig	 ontwikkel,	 in	 die	 mate	 waarin
wetgewing	nie	aan	daardie	reg	gevolg	gee	nie;	en
kan	’n	hof	reëls	van	die	gemene	reg	ontwikkel	om	die	reg	te	beperk,
mits	die	beperking	in	ooreenstemming	met	artikel	36(1)	is.

(4)	’n	Regspersoon	is	geregtig	op	die	regte	in	die	Handves	van	Regte	in	die
mate	waarin	die	aard	van	die	regte	en	die	aard	van	daardie	regspersoon	dit	vereis.

9.	 Gelykheid.—(1)	 Elkeen	 is	 gelyk	 voor	 die	 reg	 en	 het	 die	 reg	 op	 gelyke

"******	DEMO	-	www.ebook-converter.com*******"



(a)
(b)
(c)

(d)
(e)

(a)
(b)
(c)

beskerming	en	voordeel	van	die	reg.
(2)	Gelykheid	sluit	die	volle	en	gelyke	genieting	van	alle	regte	en	vryhede	in.

Ten	 einde	 die	 bereiking	 van	 gelykheid	 te	 bevorder,	 kan	 wetgewende	 en	 ander
maatreëls	 getref	 word	 wat	 ontwerp	 is	 vir	 die	 beskerming	 of	 ontwikkeling	 van
persone,	of	kategorieë	persone,	wat	deur	onbillike	diskriminasie	benadeel	is.

(3)	 Die	 staat	 mag	 nie	 regstreeks	 of	 onregstreeks	 onbillik	 teen	 iemand
diskrimineer	op	een	of	meer	gronde	nie,	met	inbegrip	van	ras,	geslagtelikheid,	geslag,
swangerskap,	 huwelikstaat,	 etniese	 of	 sosiale	 herkoms,	 kleur,	 seksuele
georiënteerdheid,	 ouderdom,	 gestremdheid,	 godsdiens,	 gewete,	 oortuiging,	 kultuur,
taal	en	geboorte.

(4)	Geen	persoon	mag	regstreeks	of	onregstreeks	onbillik	teen	iemand	op	een
of	meer	gronde	ingevolge	subartikel	(3)	diskrimineer	nie.	Nasionale	wetgewing	moet
verorden	word	om	onbillike	diskriminasie	te	voorkom	of	te	belet.

(5)	Diskriminasie	op	een	of	meer	van	die	gronde	in	subartikel	(3)	vermeld,	is
onbillik,	tensy	daar	vasgestel	word	dat	die	diskriminasie	billik	is.

10.	 Menswaardigheid.—Elkeen	 het	 ingebore	 waardigheid	 en	 die	 reg	 dat
daardie	waardigheid	gerespekteer	en	beskerm	word.

11.	Lewe.—Elkeen	het	die	reg	op	lewe.

12.	Vryheid	en	sekerheid	van	die	persoon.—(1)	Elkeen	het	die	reg	op	vryheid
en	sekerheid	van	die	persoon,	waarby	inbegrepe	is	die	reg	om—

nie	arbitrêr	of	sonder	gegronde	rede	vryheid	ontneem	te	word	nie;
nie	sonder	verhoor	aangehou	te	word	nie;
vry	 te	 wees	 van	 alle	 vorme	 van	 geweld	 van	 hetsy	 openbare	 hetsy
private	oorsprong;
op	geen	wyse	gemartel	te	word	nie;	en
nie	op	’n	wrede,	onmenslike	of	vernederende	wyse	behandel	of	gestraf
te	word	nie.

(2)	Elkeen	het	die	reg	op	liggaamlike	en	psigiese	integriteit,	waarby	inbegrepe
is	die	reg—

om	besluite	oor	voortplanting	te	neem;
op	sekerheid	van	en	beheer	oor	die	eie	liggaam;	en
om	 nie	 sonder	 hul	 ingeligte	 toestemming	 aan	 mediese	 of
wetenskaplike	eksperimente	onderwerp	te	word	nie.

13.	 Slawerny,	 knegskap	 en	 dwangarbeid.—Niemand	 mag	 aan	 slawerny,
knegskap	of	dwangarbeid	onderwerp	word	nie.
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14.	Privaatheid.—Elkeen	 het	 die	 reg	 op	 privaatheid,	waarby	 inbegrepe	 is	 die
reg	dat—

hul	persoon	of	woning	nie	deursoek	word	nie;
hul	eiendom	nie	deursoek	word	nie;
daar	nie	op	hul	besittings	beslag	gelê	word	nie;	of
daar	 nie	 op	 die	 privaatheid	 van	 hul	 kommunikasies	 inbreuk	 gemaak
word	nie.

15.	Vryheid	van	godsdiens,	oortuiging	en	mening.—(1)	Elkeen	het	die	reg	op
vryheid	van	gewete,	godsdiens,	denke,	oortuiging	en	mening.

(2)	 Godsdiensbeoefening	 kan	 by	 staats-	 of	 staatsondersteunde	 instellings
geskied,	mits—

daardie	 beoefening	 reëls	 nakom	 wat	 deur	 die	 tersaaklike	 openbare
gesag	gemaak	is;
dit	op	billike	grondslag	geskied;	en
bywoning	daarvan	vry	en	vrywillig	is.

(3)(a)	Hierdie	artikel	belet	nie	wetgewing	wat	erkenning	verleen	aan—
huwelike	wat	aangegaan	is	kragtens	enige	tradisie,	of	’n	stelsel
van	godsdiens-persone-	of	familiereg	nie;	of
stelsels	 van	 persone-	 en	 familiereg	 kragtens	 enige	 tradisie,	 of
wat	 nagevolg	 word	 deur	 persone	 wat	 ’n	 besondere	 godsdiens
aanhang	nie.

(b)	Erkenning	ingevolge	paragraaf	(a)	moet	met	hierdie	artikel	en	die	ander
bepalings	van	die	Grondwet	bestaanbaar	wees.

16.	 Vryheid	 van	 uitdrukking.—(1)	 Elkeen	 het	 die	 reg	 op	 vryheid	 van
uitdrukking,	waarby	inbegrepe	is—

die	vryheid	van	die	pers	en	ander	media;
die	vryheid	om	inligting	of	idees	te	ontvang	of	oor	te	dra;
die	vryheid	van	artistieke	kreatiwiteit;	en
akademiese	vryheid	en	vryheid	van	wetenskaplike	navorsing.

(2)	Die	reg	in	subartikel	(1)	omvat	nie—
propaganda	vir	oorlog	nie;
die	aanstigting	van	dreigende	geweld	nie;	of
die	 verkondiging	 van	 haat	 wat	 op	 ras,	 etnisiteit,	 geslagtelikheid	 of
godsdiens	 gebaseer	 is	 en	 wat	 aanhitsing	 om	 leed	 te	 veroorsaak,
uitmaak	nie	.	.	.
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18.	Vryheid	van	assosiasie.-	Elkeen	het	die	reg	op	vryheid	van	assosiasie	.	.	.

21.	Vryheid	van	beweging	en	verblyf.—(1)	Elkeen	het	die	reg	op	vryheid	van
beweging.

(2)	Elkeen	het	die	reg	om	die	Republiek	te	verlaat.
(3)	Elke	burger	het	die	reg	om	die	Republiek	binne	te	kom,	daarin	aan	te	bly,

en	op	enige	plek	daarin	verblyf	te	neem.
(4)	Elke	burger	het	die	reg	op	’n	paspoort	.	.	.

24.	Omgewing.—Elkeen	het	die	reg—
op	’n	omgewing	wat	nie	skadelik	vir	hul	gesondheid	of	welsyn	is	nie;
en
op	 die	 beskerming	 van	 die	 omgewing,	 ter	 wille	 van	 huidige	 en
toekomstige	 geslagte,	 deur	 redelike	 wetgewende	 en	 ander	maatreëls
wat—

besoedeling	en	ekologiese	agteruitgang	voorkom;
bewaring	bevorder;	en
die	 ekologies	 volhoubare	 ontwikkeling	 en	 aanwending	 van
natuurlike	 hulpbronne	 verseker,	 terwyl	 dit	 regverdigbare
ekonomiese	en	maatskaplike	ontwikkeling	bevorder.

25.	 Eiendom.—(1)	 Niemand	 mag	 eiendom	 ontneem	 word	 nie	 behalwe
ingevolge	 ’n	algemeen	geldende	 regsvoorskrif,	 en	geen	 regsvoorskrif	mag	arbitrêre
ontneming	van	eiendom	veroorloof	nie.

(2)	Eiendom	mag	slegs	ingevolge	’n	algemeen	geldende	regsvoorskrif	onteien
word—

(a)											vir	’n	openbare	doel	of	in	die	openbare	belang;	en
(b)	 	 	 	 	 	 	 	 	 	 	onderworpe	aan	vergoeding	waarvan	die	bedrag	en	die	 tyd	en

wyse	van	betaling	óf	deur	diegene	wat	geraak	word,	aanvaar	is	óf	deur	’n	hof	bepaal
of	goedgekeur	is	.	.	.

26.	Behuising.—(1)	Elkeen	het	die	reg	op	toegang	tot	geskikte	behuising.
(2)	Die	staat	moet	redelike	wetgewende	en	ander	maatreëls	tref	om	binne	sy

beskikbare	middele	hierdie	reg	in	toenemende	mate	te	verwesenlik.
(3)	 Sonder	 ’n	 hofbevel	 wat	 na	 oorweging	 van	 al	 die	 tersaaklike

omstandighede	 toegestaan	 is,	 mag	 niemand	 uit	 hul	 woning	 gesit	 word	 en	 mag
niemand	 se	 woning	 gesloop	 word	 nie.	 Geen	 wetgewing	 mag	 arbitrêre	 uitsettings
veroorloof	nie.

"******	DEMO	-	www.ebook-converter.com*******"



(a)

(b)
(c)

(a)
(b)

(c)

(d)

(e)
(f)

(i)
(ii)

(g)

(i)

(ii)

(h)

27.	Gesondheidsorg,	voedsel,	water	en	maatskaplike	sekerheid.—(1)	Elkeen
het	die	reg	op	toegang	tot—

gesondheidsorgdienste,	 met	 inbegrip	 van	 reproduktiewe
gesondheidsorg;
voldoende	voedsel	en	water;	en
maatskaplike	 sekerheid,	 met	 inbegrip	 van	 gepaste	 maatskaplike
bystand	 indien	 hulle	 nie	 in	 staat	 is	 om	 hulself	 en	 hul	 afhanklikes	 te
onderhou	nie.

(2)	Die	staat	moet	redelike	wetgewende	en	ander	maatreëls	tref	om	binne	sy
beskikbare	middele	elk	van	hierdie	regte	in	toenemende	mate	te	verwesenlik.

(3)	Niemand	mag	mediese	noodbehandeling	geweier	word	nie.

28.	Kinders.—(1)	Elke	kind	het	die	reg—
op	’n	naam	en	nasionaliteit	vanaf	geboorte;
op	gesinsorg	of	ouerlike	sorg,	of	op	gepaste	alternatiewe	sorg	wanneer
die	kind	uit	die	gesinsomgewing	weggeneem	word;
op	 basiese	 voeding,	 skuiling,	 basiese	 gesondheidsorgdienste	 en
maatskaplike	dienste;
om	 teen	 mishandeling,	 verwaarlosing,	 misbruik	 of	 vernedering
beskerm	te	word;
om	teen	uitbuitende	arbeidspraktyke	beskerm	te	word;
om	nie	 verplig	 of	 toegelaat	 te	word	 om	werk	 te	 verrig	 of	 dienste	 te
lewer	nie	wat—

onvanpas	is	vir	’n	persoon	van	daardie	kind	se	ouderdom;	of
’n	 risiko	 vir	 die	 kind	 se	 welsyn,	 opvoeding,	 liggaamlike	 of
geestelike	 gesondheid	 of	 geestelike,	 morele	 of	 sosiale
ontwikkeling	inhou;

om	 nie	 aangehou	 te	 word	 nie,	 behalwe	 as	 laaste	 uitweg,	 in	 watter
geval,	 benewens	 die	 regte	 wat	 ’n	 kind	 kragtens	 artikels	 12	 en	 35
geniet,	 die	 kind	 slegs	 vir	 die	 kortste	 gepaste	 tydperk	 aangehou	mag
word,	en	die	reg	het	om—

afsonderlik	 van	 aangehoudenes	 bo	 die	 ouderdom	 van	 18	 jaar
aangehou	te	word;	en
op	’n	wyse	behandel	te	word,	en	in	omstandighede	aangehou	te
word,	wat	met	die	kind	se	ouderdom	rekening	hou;

om,	 in	 siviele	 verrigtinge	 wat	 die	 kind	 raak,	 deur	 die	 staat	 op
staatskoste	van	’n	regspraktisyn	voorsien	te	word	indien	dit	andersins
tot	wesenlike	onreg	sou	lei;	en
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(a)

om	nie	 regstreeks	 in	gewapende	stryd	gebruik	 te	word	nie,	en	om	in
tye	van	gewapende	stryd	beskerm	te	word.

(2)	 ’n	 Kind	 se	 beste	 belang	 is	 van	 deurslaggewende	 belang	 in	 elke
aangeleentheid	wat	die	kind	raak.

(3)	In	hierdie	artikel	beteken	“kind”	iemand	onder	die	ouderdom	van	18	jaar.

29.	Onderwys.—(1)	Elkeen	het	die	reg—
op	 basiese	 onderwys,	 met	 inbegrip	 van	 basiese	 onderwys	 vir
volwassenes;	en
op	 verdere	 onderwys,	 wat	 die	 staat,	 deur	 middel	 van	 redelike
maatreëls,	in	toenemende	mate	beskikbaar	en	toeganklik	moet	maak.

(2)	 Elkeen	 het	 die	 reg	 om	 in	 openbare	 onderwysinstellings	 onderwys	 te
ontvang	 in	 die	 amptelike	 taal	 of	 tale	 van	 eie	 keuse	 waar	 daardie	 onderwys
redelikerwys	doenlik	 is.	Ten	einde	doeltreffende	 toegang	 tot	en	verwesenliking	van
hierdie	reg	te	verseker,	moet	die	staat	alle	redelike	alternatiewe	in	die	onderwys,	met
inbegrip	van	enkelmediuminstellings,	oorweeg,	met	inagneming	van—

billikheid;
doenlikheid;	en
die	 behoefte	 om	 die	 gevolge	 van	wette	 en	 praktyke	 van	 die	 verlede
wat	op	grond	van	ras	gediskrimineer	het,	reg	te	stel.

(3)	Elkeen	het	die	reg	om	op	eie	koste	onafhanklike	onderwysinstellings	 tot
stand	te	bring	en	in	stand	te	hou	wat—

nie	op	grond	van	ras	diskrimineer	nie;
by	die	staat	geregistreer	is;	en
standaarde	 handhaaf	 wat	 nie	 minderwaardig	 is	 vergeleke	 met
standaarde	by	vergelykbare	openbare	onderwysinstellings	nie.

(4)	 Subartikel	 (3)	 sluit	 nie	 staatsubsidies	 aan	 onafhanklike
onderwysinstellings	uit	nie.

30.	Taal	en	kultuur.—Elkeen	het	die	reg	om	die	taal	van	eie	keuse	te	gebruik
en	om	aan	die	kulturele	lewe	van	eie	keuse	deel	te	neem,	maar	niemand	wat	hierdie
regte	uitoefen,	mag	dit	doen	op	 ’n	wyse	wat	met	 enige	bepalings	van	die	Handves
van	Regte	onbestaanbaar	is	nie.

31.	 Kultuur,	 godsdiens-	 en	 taalgemeenskappe.—(1)Persone	 wat	 aan	 ’n
kultuur-,	 godsdiens-	 of	 taalgemeenskap	 behoort,	 mag	 nie	 die	 reg	 ontsê	 word	 om,
saam	met	ander	lede	van	daardie	gemeenskap—

hul	kultuur	 te	geniet,	hul	godsdiens	 te	beoefen	en	hul	 taal	 te	gebruik
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nie;	en
kultuur-,	 godsdiens-	 en	 taalverenigings	 en	 ander	 organe	 van	 die
burgerlike	gemeenskap	te	vorm,	in	stand	te	hou	en	daarby	aan	te	sluit
nie.

(2)	Die	regte	in	subartikel	(1)	mag	nie	uitgeoefen	word	op	’n	wyse	wat	met
enige	bepaling	van	die	Handves	van	Regte	onbestaanbaar	is	nie.

32.	Toegang	tot	inligting.—(1)	Elkeen	het	die	reg	op	toegang	tot—
enige	inligting	wat	deur	die	staat	gehou	word;	en
enige	 inligting	wat	deur	’n	ander	persoon	gehou	word	en	wat	vir	die
uitoefening	of	beskerming	van	enige	regte	benodig	word.

(2)	Nasionale	wetgewing	moet	verorden	word	om	aan	hierdie	 reg	gevolg	 te
gee,	 en	 kan	 voorsiening	 maak	 vir	 redelike	 maatreëls	 om	 die	 administratiewe	 en
finansiële	las	op	die	staat	te	verlig.

33.	 Regverdige	 administratiewe	 optrede.—(1)	 Elkeen	 het	 die	 reg	 op
administratiewe	optrede	wat	regmatig,	redelik	en	prosedureel	billik	is.

(2)	Elkeen	wie	se	regte	nadelig	geraak	is	deur	administratiewe	optrede	het	die
reg	op	die	verskaffing	van	skriftelike	redes.

(3)	Nasionale	wetgewing	moet	verorden	word	om	aan	hierdie	regte	gevolg	te
gee,	en	moet—

voorsiening	maak	vir	die	hersiening	van	administratiewe	optrede	deur
’n	hof	of,	waar	dit	gepas	is,	’n	onafhanklike	en	onpartydige	tribunaal;
die	 staat	verplig	om	aan	die	 regte	 in	 subartikels	 (1)	 en	 (2)	gevolg	 te
gee;	en
’n	doeltreffende	administrasie	bevorder.

34.	 Toegang	 tot	 howe.—Elkeen	 het	 die	 reg	 dat	 ’n	 geskil	 wat	 deur	 die
toepassing	van	die	 reg	besleg	kan	word,	 in	 ’n	billike	openbare	verhoor	beslis	word
voor	’n	hof	of,	waar	dit	gepas	is,	’n	ander	onafhanklike	en	onpartydige	tribunaal	of
forum.

35.	 Gearresteerde,	 aangehoue	 en	 beskuldigde	 persone.—(1)	 Elkeen	 wat
weens	’n	beweerde	oortreding	gearresteer	word,	het	die	reg	om—

te	swyg;
onverwyld	verwittig	te	word—

van	die	reg	om	te	swyg;	en
van	die	gevolge	indien	daar	nie	geswyg	word	nie;

nie	 verplig	 te	 word	 om	 ’n	 bekentenis	 of	 erkenning	 te	 doen	 wat	 as
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(d)

(i)
(ii)

(e)

(f)

(a)
(b)

(c)

(d)

(e)

(f)

(i)
(ii)
(iii)
(iv)

(a)

(b)

getuienis	teen	daardie	persoon	gebruik	sou	kon	word	nie;
so	gou	as	wat	redelikerwys	moontlik	is,	voor	’n	hof	gebring	te	word,
maar	nie	later	nie	as—

48	uur	na	die	arrestasie;	of
die	 einde	 van	 die	 eerste	 hofdag	 na	 die	 verstryking	 van	 die	 48
uur,	as	die	48	uur	buite	gewone	hofure,	of	op	’n	dag	wat	nie	’n
gewone	hofdag	is	nie,	verstryk;

by	die	eerste	verskyning	in	’n	hof	na	die	arrestasie,	aangekla	te	word
of	 verwittig	 te	 word	 van	 die	 rede	 vir	 die	 voortsetting	 van	 die
aanhouding,	of	vrygelaat	te	word;	en
behoudens	 redelike	 voorwaardes,	 uit	 aanhouding	 vrygelaat	 te	 word
indien	die	belang	van	geregtigheid	dit	toelaat.

(2)	Elkeen	wat	aangehou	word,	met	inbegrip	van	elke	gevonniste	gevangene,
het	die	reg—

om	onverwyld	van	die	rede	vir	die	aanhouding	verwittig	te	word;
op	’n	regspraktisyn	van	eie	keuse	en	om	met	daardie	regspraktisyn	te
konsulteer,	en	om	onverwyld	van	hierdie	reg	verwittig	te	word;
om	deur	die	staat	op	staatskoste	van	’n	regspraktisyn	voorsien	te	word
indien	dit	andersins	tot	wesenlike	onreg	sou	lei,	en	om	onverwyld	van
hierdie	reg	verwittig	te	word;
om	 die	 regmatigheid	 van	 die	 aanhouding	 persoonlik	 voor	 ’n	 hof	 te
betwis,	en	vrygelaat	te	word	indien	die	aanhouding	onregmatig	is;
op	 omstandighede	 van	 aanhouding	 wat	 met	 menswaardigheid
rekening	 hou,	 met	 inbegrip	 van,	 minstens,	 oefening	 en	 die
voorsiening,	op	staatskoste,	van	toereikende	akkommodasie,	voeding,
leesstof	en	mediese	behandeling;	en
om	in	verbinding	te	tree	met,	en	besoek	te	word	deur,	daardie	persoon
se—

gade	of	lewensmaat;
naasbestaandes;
godsdiensraadgewer	van	eie	keuse;	en
mediese	praktisyn	van	eie	keuse.

(3)	 Elke	 beskuldigde	 persoon	 het	 die	 reg	 op	 ’n	 billike	 verhoor,	 waarby
inbegrepe	is	die	reg—

om	van	die	aanklag	verwittig	te	word	in	voldoende	besonderhede	om
daarop	te	antwoord;
om	genoeg	tyd	en	geriewe	te	hê	om	’n	verweer	voor	te	berei;
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(c)
(d)

(e)
(f)

(g)

(h)

(i)
(j)
(k)

(l)

(m)

(n)

(o)

op	’n	openbare	verhoor	voor	’n	gewone	hof;
op	 ’n	 verhoor	wat	 sonder	 onredelike	 vertraging	begin	 en	 afgehandel
word;
om	by	die	verhoor	teenwoordig	te	wees;
op	 ’n	 regspraktisyn	 van	 eie	 keuse	 en	 om	 deur	 daardie	 regspraktisyn
verteenwoordig	te	word,	en	om	onverwyld	van	hierdie	reg	verwittig	te
word;
om	deur	die	staat	op	staatskoste	van	’n	regspraktisyn	voorsien	te	word
indien	dit	andersins	tot	wesenlike	onreg	sou	lei,	en	om	onverwyld	van
hierdie	reg	verwittig	te	word;
om	onskuldig	geag	te	word,	te	swyg,	en	nie	gedurende	die	verrigtinge
te	getuig	nie;
om	getuienis	aan	te	voer	en	te	betwis;
om	nie	verplig	te	word	om	self-inkriminerende	getuienis	af	te	lê	nie;
om	verhoor	te	word	in	’n	taal	wat	die	beskuldigde	persoon	verstaan	of,
indien	dit	nie	doenlik	is	nie,	dat	die	verrigtinge	in	daardie	taal	getolk
word;
om	nie	skuldig	bevind	te	word	weens	’n	handeling	of	versuim	wat	ten
tyde	van	die	handeling	of	versuim	 ingevolge	óf	die	nasionale	 reg	óf
die	volkereg	nie	’n	oortreding	was	nie;
om	 nie	 verhoor	 te	 word	 weens	 ’n	 oortreding	 ten	 opsigte	 van	 ’n
handeling	of	 versuim	 ten	opsigte	waarvan	daardie	 persoon	voorheen
vrygespreek	of	skuldig	bevind	is	nie;
op	die	voordeel	van	die	 ligste	van	die	voorgeskrewe	strawwe	 indien
die	straf	wat	vir	die	oortreding	voorgeskryf	word,	verander	 is	 tussen
die	tydstip	waarop	die	oortreding	gepleeg	is	en	die	tydstip	van	vonnis;
en
op	appèl	na,	of	hersiening	deur,	’n	hoër	hof.

(4)	Wanneer	hierdie	artikel	vereis	dat	inligting	aan	’n	persoon	verstrek	word,
moet	die	inligting	verstrek	word	in	’n	taal	wat	die	persoon	verstaan.

(5)	 Getuienis	 wat	 verkry	 is	 op	 ’n	 wyse	 wat	 enige	 reg	 in	 die	 Handves	 van
Regte	skend,	moet	uitgesluit	word	indien	toelating	van	daardie	getuienis	die	verhoor
onbillik	sou	maak	of	andersins	vir	die	regspleging	nadelig	sou	wees.

36.	Beperking	van	regte.—(1)	Die	 regte	 in	die	Handves	van	Regte	kan	slegs
kragtens	 ’n	 algemeen	 geldende	 regsvoorskrif	 beperk	 word	 in	 die	 mate	 waarin	 die
beperking	redelik	en	regverdigbaar	is	in	’n	oop	en	demokratiese	samelewing	gebaseer
op	 menswaardigheid,	 gelykheid	 en	 vryheid,	 met	 inagneming	 van	 alle	 tersaaklike
faktore,	met	inbegrip	van—
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(a)
(b)
(c)
(d)
(e)

(a)
(b)

(c)

(d)
(e)

(a)

(b)
(c)

die	aard	van	die	reg;
die	belangrikheid	van	die	doel	van	die	beperking;
die	aard	en	omvang	van	die	beperking;
die	verband	tussen	die	beperking	en	die	doel	daarvan;	en
’n	minder	beperkende	wyse	om	die	doel	te	bereik.

(2)	 Behalwe	 soos	 in	 subartikel	 (1)	 of	 in	 enige	 ander	 bepaling	 van	 die
Grondwet	bepaal,	mag	geen	 regsvoorskrif	 enige	 reg	wat	 in	die	Handves	van	Regte
verskans	is,	beperk	nie	.	.	.

38.	Afdwinging	van	regte.—Iemand	in	hierdie	artikel	genoem,	het	die	reg	om
’n	bevoegde	hof	te	nader	en	aan	te	voer	dat	daar	op	’n	reg	in	die	Handves	van	Regte
inbreuk	gemaak	is	of	dat	so	’n	inbreukmaking	dreig,	en	die	hof	kan	gepaste	regshulp
verleen,	met	inbegrip	van	’n	verklaring	van	regte.	Die	persone	wat	’n	hof	kan	nader,
is—

iemand	wat	in	eie	belang	optree;
iemand	 wat	 optree	 namens	 iemand	 anders	 wat	 nie	 in	 eie	 naam	 kan
optree	nie;
iemand	 wat	 as	 ’n	 lid	 van,	 of	 in	 die	 belang	 van,	 ’n	 groep	 of	 klas
persone	optree;
iemand	wat	in	die	openbare	belang	optree;	en
’n	vereniging	wat	in	die	belang	van	sy	lede	optree.

39.	Uitleg	van	Handves	van	Regte.—(1)	By	 die	 uitleg	 van	 die	Handves	 van
Regte—

moet	 ’n	 hof,	 tribunaal	 of	 forum	 die	 waardes	 wat	 ’n	 oop	 en
demokratiese	samelewing	gebaseer	op	menswaardigheid,	gelykheid	en
vryheid	ten	grondslag	lê,	bevorder;
moet	’n	hof,	tribunaal	of	forum	die	volkereg	in	ag	neem;	en
kan	’n	hof,	tribunaal	of	forum	buitelandse	reg	in	ag	neem.

(2)	 By	 die	 uitleg	 van	 enige	 wetgewing,	 en	 by	 die	 ontwikkeling	 van	 die
gemene	reg	of	gewoontereg,	moet	elke	hof,	tribunaal	of	forum	die	gees,	strekking	en
oogmerke	van	die	Handves	van	Regte	bevorder.

(3)	Die	Handves	van	Regte	ontken	nie	die	bestaan	van	ander	regte	of	vryhede
wat	deur	die	gemene	reg,	gewoontereg	of	wetgewing	erken	of	verleen	word	nie,	 in
die	mate	waarin	daardie	regte	of	vryhede	met	die	Handves	bestaanbaar	is	.	.	.
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DISSOLUTION	OF	MARRIAGES	ON	PRESUMPTION
OF	DEATH	ACT

23	of	1979

1.	Court	may	declare	certain	marriages	to	be	dissolved.
—Any	 provincial	 or	 local	 division	 of	 the	 Supreme	 Court	 of
South	 Africa	 making	 an	 order	 that	 the	 death	 of	 any	 married
person	 shall	 be	 presumed,	may,	when	making	 that	 order	 or	 at
any	time	thereafter,	on	the	application	of	such	person’s	spouse,
make	an	order	that	the	marriage	in	question	shall	be	deemed	to
have	been	dissolved	by	death	as	from	a	date	determined	by	the
court,	whereupon	that	marriage	shall	for	all	purposes	be	deemed
to	have	been	dissolved	by	death	as	from	the	date	so	determined.

2.	 Effect	 of	 certain	 findings	 on	marriages.—Whenever
an	 inquest	 has	been	held	 in	 accordance	with	 the	provisions	of
the	Inquests	Act,	1959	(Act	No.	58	of	1959),	 in	respect	of	 the
death	of	any	married	person,	and	any	finding	in	respect	of	that
death	has	 the	same	effect	 in	 terms	of	 section	18(2)	or	 (2A)	of
that	Act,	as	if	it	were	an	order	granted	by	the	relevant	reviewing
court	or	judge	or	by	the	relevant	provincial	or	local	division	of
the	Supreme	Court	of	South	Africa,	as	the	case	may	be,	that	the
death	of	the	person	concerned	shall	be	presumed	in	accordance
with	 such	 finding,	 the	 marriage	 in	 question	 shall	 for	 all
purposes	 be	 deemed	 to	 have	 been	 dissolved	 by	 death	 as	 from
the	date	of	the	said	person	as	recorded	in	terms	of	section	16(2)
(c)	of	that	Act	in	that	finding	.	.	.

WET	OP	DIE	ONTBINDING	VAN	HUWELIKE	BY
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VERMOEDE	VAN	DOOD

23	van	1979

1.	Hof	kan	verklaar	dat	 sekere	huwelike	ontbind	 is.—
Enige	provinsiale	of	plaaslike	afdeling	van	die	Hooggeregshof
van	Suid-Afrika	wat	’n	bevel	uitvaardig	dat	die	dood	van	enige
getroude	persoon	vermoed	word,	kan	by	die	uitvaardiging	van
daardie	 bevel	 of	 te	 eniger	 tyd	daarna,	 op	 aansoek	van	daardie
persoon	 se	 gade,	 ’n	 bevel	 uitvaardig	 dat	 die	 betrokke	huwelik
geag	word	vanaf	 ’n	datum	deur	die	hof	bepaal,	 deur	die	dood
ontbind	 te	 wees,	 waarna	 daardie	 huwelik	 vir	 alle	 doeleindes
geag	word	vanaf	die	datum	aldus	bepaal	deur	die	dood	ontbind
te	wees.

2.	 Uitwerking	 van	 sekere	 bevinding	 op	 huwelike.—
Wanneer	 ’n	 geregtelike	 doodsondersoek	 ooreenkomstig	 die
bepalings	van	die	Wet	op	Geregtelike	Doodsondersoeke,	1959
(Wet	 No.	 58	 van	 1959),	 ten	 opsigte	 van	 die	 dood	 van	 ’n
getroude	 persoon	 ingestel	 is	 en	 ’n	 bevinding	 ten	 opsigte	 van
daardie	dood	 ingevolge	 artikel	 18(2)	of	 (2A)	van	daardie	Wet
dieselfde	uitwerking	het	asof	dit	’n	bevel	was,	deur	die	betrokke
hersieningshof	 of	 -regter	 of	 deur	 die	 betrokke	 provinsiale	 of
plaaslike	 afdeling	 van	die	Hooggeregshof	 van	Suid-Afrika,	 na
gelang	van	die	geval,	uitgereik,	dat	die	dood	van	die	betrokke
persoon	ooreenkomstig	daardie	bevinding	vermoed	word,	word
die	betrokke	huwelik	vir	alle	doeleindes	geag	vanaf	die	datum
van	 die	 dood	 van	 genoemde	 persoon	 soos	 ingevolge	 artikel
16(2)(c)	van	daardie	Wet	in	daardie	bevinding	aangeteken,	deur
die	dood	ontbind	te	wees	.	.	.
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DOMICILE	ACT

3	of	1992

1.	 Domicile	 of	 choice.—(1)	 Every	 person	 who	 is	 of	 or
over	 the	age	of	18	years,	and	every	person	under	 the	age	of
18	years	who	by	law	has	the	status	of	a	major,	excluding	any
person	 who	 does	 not	 have	 the	 mental	 capacity	 to	 make	 a
rational	 choice,	 shall	 be	 competent	 to	 acquire	 a	domicile	 of
choice,	regardless	of	such	a	person’s	sex	or	marital	status.

(2)	A	domicile	of	choice	shall	be	acquired	by	a	person
when	 he	 is	 lawfully	 present	 at	 a	 particular	 place	 and	 has	 the
intention	to	settle	there	for	an	indefinite	period.

2.	Domicile	 of	 person	who	 cannot	 acquire	 domicile	 of
choice.—(1)	A	 person	 not	 capable	 of	 acquiring	 a	 domicile	 of
choice	 as	 contemplated	 in	 section	 1	 shall	 be	 domiciled	 at	 the
place	with	which	he	is	most	closely	connected.

(2)	 If,	 in	 the	 normal	 course	 of	 events,	 a	 child	 has	 his
home	with	his	parents	or	with	one	of	them,	it	shall	be	presumed,
unless	the	contrary	is	shown,	that	the	parental	home	concerned
is	the	child’s	domicile.

(3)	In	this	section-

“child”	 means	 any	 person	 under	 the	 age	 of	 18	 years,
excluding	 such	 a	 person	 who	 by	 law	 has	 the	 status	 of	 a
major;

“parents”	includes	the	adoptive	parents	of	a	child	and	the
parents	of	a	child	who	are	not	married	to	each	other.

3.	Succession	of	domicile.—(1)	No	person	 shall	 lose	 his
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domicile	 until	 he	 has	 acquired	 another	 domicile,	 whether	 by
choice	or	by	operation	of	law.

(2)	 Notwithstanding	 any	 law	 or	 the	 common	 law,	 no
person’s	 domicile	 of	 origin	 shall	 revive	 except	 within	 the
meaning	of	section	1	or	2	.	.	.

5.	Standard	of	proof	for	acquisition	or	loss	of	domicile.
—The	 acquisition	 or	 loss	 of	 a	 person’s	 domicile	 shall	 be
determined	by	a	court	on	a	balance	of	probabilities	.	.	.

WET	OP	DOMISILIE

3	van	1992

1.	 Domisilie	 van	 keuse.—(1)	 Elke	 persoon	 wat	 18	 jaar
oud	of	ouer	is,	en	elke	persoon	onder	die	ouderdom	van	18	jaar
wat	regtens	die	status	van	meerderjarigheid	het,	uitgesonderd	’n
persoon	wat	nie	oor	die	geestesvermoë	beskik	om	’n	rasionele
keuse	 te	 maak	 nie,	 is	 bevoeg	 om	 ’n	 domisilie	 van	 keuse	 te
verkry,	ongeag	so	’n	persoon	se	geslag	of	huwelikstaat.

(2)	’n	Domisilie	van	keuse	word	deur	’n	persoon	verkry
wanneer	 hy	 wettig	 op	 ’n	 bepaalde	 plek	 aanwesig	 is	 en	 die
bedoeling	het	om	hom	vir	’n	onbepaalde	tydperk	daar	te	vestig.

2.	 Domisilie	 van	 iemand	 wat	 nie	 domisilie	 van	 keuse
kan	verkry	nie.—(1)	Iemand	wat	nie	bevoeg	is	om	’n	domisilie
van	keuse	te	verkry	soos	in	artikel	1	beoog	nie,	se	domisilie	is
die	plek	waaraan	hy	die	nouste	verbonde	is.

(2)	Indien	’n	kind	in	die	gewone	gang	van	sake	sy	tuiste
by	sy	ouers	of	by	een	van	hulle	het,	word	daar	vermoed	dat	die
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betrokke	 ouerhuis	 die	 kind	 se	 domisilie	 is,	 tensy	 die	 teendeel
bewys	word.

(3)	In	hierdie	artikel	beteken-

“kind”	 ’n	 persoon	 onder	 die	 ouderdom	 van	 18	 jaar,
uitgesonderd	 so	 ’n	 persoon	 wat	 regtens	 die	 status	 van
meerderjarigheid	het;

“ouers”	 ook	 die	 aannemende	 ouers	 van	 ’n	 kind	 en	 die
ouers	van	’n	kind	wat	nie	met	mekaar	getroud	is	nie.

3.	Opeenvolging	van	domisilie.—(1)	Niemand	verloor	sy
domisilie	voordat	hy	deur	keuse	of	deur	 regswerking	 ’n	 ander
domisilie	verkry	het	nie.

(2)	 Ondanks	 enige	 wet	 of	 die	 gemene	 reg	 herleef
niemand	 se	 domisilie	 van	 oorsprong	 nie,	 behalwe
ooreenkomstig	die	bedoeling	van	artikel	1	of	2	.	.	.

5.	 Bewysmaatstaf	 vir	 verkryging	 of	 verlies	 van
domisilie.—Die	 verkryging	 of	 verlies	 van	 ’n	 persoon	 se
domisilie	word	deur	 ’n	hof	op	’n	oorwig	van	waarskynlikhede
bepaal	.	.	.

INQUESTS	ACT

58	of	1959

1.	Definitions.—In	 this	Act,	unless	 the	context	otherwise
indicates-

“incident”	means,	 in	 relation	 to	 a	 death,	 the	occurrences
during	 which	 an	 injury	 which	 gave	 rise	 to	 the	 death	 was
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sustained	 or	 during	which	 other	 occurrences	which	 directly
gave	rise	to	the	death	occurred;

“judicial	officer”	means	a	judge	of	the	Supreme	Court	of
South	Africa,	a	regional	magistrate	or	a	magistrate;

“magistrate”	 includes	 an	 additional	 magistrate	 and	 an
assistant	magistrate,	but	not	a	regional	magistrate;

“Minister”	means	the	Minister	of	Justice;

“policeman”	 includes	any	member	of	a	 force	established
under	 any	 law	 for	 the	 carrying	out	 of	 police	 powers,	 duties
and	functions;

“public	 prosecutor”	means	 a	 public	 prosecutor	 attached
to	the	magistrate’s	court	of	the	district	wherein	an	inquest	is
held	or	to	be	held	under	this	Act;

“regional	 magistrate”	 means	 a	 magistrate	 appointed
under	 section	 9	 of	 the	 Magistrates’	 Courts	 Act,	 1944	 (Act
No.	32	of	1944),	to	the	court	for	a	regional	division;

“this	Act”	includes	any	regulation	made	thereunder.

2.	 Duty	 to	 report	 deaths.—(1)	 Any	 person	 who	 has
reason	to	believe	that	any	other	person	has	died	and	that	death
was	due	 to	other	 than	natural	causes,	shall	as	soon	as	possible
report	 accordingly	 to	 a	 policeman,	 unless	 he	 has	 reason	 to
believe	 that	 a	 report	 has	 been	 or	 will	 be	 made	 by	 any	 other
person.

(2)	Any	person	who	contravenes	or	fails	to	comply	with
the	provisions	of	subsection	(1)	shall	be	guilty	of	an	offence	and
liable	on	conviction	to	a	fine	not	exceeding	R1	000.
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(a)

(b)

(a)

(b)

3.	Investigation	of	circumstances	of	certain	deaths.—(1)
Subject	 to	 the	 provisions	 of	 any	 other	 law	 providing	 for	 an
investigation	of	the	circumstances	of	any	death,	any	policeman
who	 has	 reason	 to	 believe	 that	 any	 person	 has	 died	 and	 that
such	person	has	died	from	other	than	natural	causes,	shall-

investigate	 or	 cause	 to	 be	 investigated	 the
circumstances	of	the	death	or	alleged	death;	and
report	 or	 cause	 to	 be	 reported	 the	 death	 or
alleged	 death	 to	 the	 magistrate	 of	 the	 district
concerned,	 or	 to	 a	 person	 designated	 by	 that
magistrate.

(2)	If	the	body	of	a	person	who	has	allegedly	died	from
other	 than	natural	 causes	 is	 available,	 it	 shall	 be	 examined	by
the	district	surgeon	or	any	other	medical	practitioner,	who	may,
if	 he	 deems	 it	 necessary	 for	 the	 purpose	 of	 ascertaining	 with
greater	certainty	the	cause	of	death,	make	or	cause	to	be	made
an	examination	of	any	internal	organ	or	any	part	or	any	of	the
contents	of	the	body,	or	of	any	other	substance	or	thing.

(3)	 For	 the	 purposes	 of	 any	 examination	mentioned	 in
subsection	(2)-

any	part	or	internal	organ	or	any	of	the	contents
of	a	body	may	be	removed	therefrom;
a	body	or	any	part,	 internal	organ	or	any	of	 the
contents	of	a	body	so	removed	therefrom	may	be
removed	to	any	place.

(4)	A	body	which	has	 already	been	 interred	may,	with
the	written	permission	of	the	magistrate	or	the	attorney-general
within	 whose	 area	 of	 jurisdiction	 it	 has	 been	 interred,	 be
disinterred	 for	 the	 purpose	 of	 any	 examination	 mentioned	 in
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(a)
(b)

subsection	(2).
(5)	 At	 any	 examination	 conducted	 by	 a	 medical

practitioner	in	terms	of	subsection	(2),	no	person	other	than-
a	policeman;	or
any	other	medical	practitioner	nominated	by	any
person	who	satisfies	the	magistrate	within	whose
area	of	jurisdiction	such	examination	takes	place,
that	he	has	a	 substantial	and	peculiar	 interest	 in
the	 issue	 of	 the	 examination,	 shall	 be	 present
without	 the	 consent	 of	 such	 magistrate	 or	 the
medical	practitioner	conducting	the	examination.

(6)	 Any	 person	 who	 contravenes	 the	 provisions	 of
subsection	 (5),	 or	 who	 hinders	 or	 obstructs	 a	 medical
practitioner,	 a	 policeman	 or	 any	 person	 acting	 on	 the
instructions	of	a	medical	practitioner	or	policeman	 in	carrying
out	his	powers	or	duties	under	this	section,	shall	be	guilty	of	an
offence	and	liable	on	conviction	to	a	fine	not	exceeding	R2	000
or	 in	 default	 of	 payment	 to	 imprisonment	 for	 a	 period	 not
exceeding	 six	 months	 or	 to	 such	 imprisonment	 without	 the
option	of	a	fine.

4.	 Report	 to	 public	 prosecutor.—The	 policeman
investigating	the	circumstances	of	the	death	or	alleged	death	of
any	 person	 shall	 submit	 a	 report	 thereon,	 together	 with	 all
relevant	 statements,	 documents	 and	 information,	 to	 the	 public
prosecutor,	 who	 may,	 if	 he	 deems	 it	 necessary,	 call	 for	 any
additional	information	regarding	the	death.

5.	When	inquest	to	be	held.—(1)	If	criminal	proceedings
are	not	instituted	in	connection	with	the	death,	or	alleged	death,
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(a)

(b)

(c)

the	public	prosecutor	referred	to	in	section	4	shall	submit	those
statements,	documents	and	information	submitted	to	him	to	the
magistrate	of	the	district	concerned.

(2)	 If	 on	 the	 information	 submitted	 to	 him	 in	 terms	 of
subsection	 (1)	 it	 appears	 to	 the	 magistrate	 that	 a	 death	 has
occurred	and	that	such	death	was	not	due	to	natural	causes,	he
shall,	subject	to	the	directions	of	the	Minister,	take	such	steps	as
may	 be	 necessary	 to	 ensure	 that	 an	 inquest	 as	 to	 the
circumstances	 and	 cause	 of	 the	 death	 is	 held	 by	 a	 judicial
officer	in	terms	of	section	6:	Provided	that	no	inquest	in	respect
of	which	 it	 is	 alleged	 that	 either	 the	 death	 or	 the	 incident	 has
occurred	outside	the	Republic	shall	be	held	unless	the	Minister,
or	any	person	authorized	thereto	by	him,	so	directs.

(3)	If	an	inquest	has	to	be	held	by	a	judicial	officer	other
than	 the	 magistrate	 to	 whom	 the	 statements,	 documents	 and
information	 concerned	 were	 submitted	 such	 magistrate	 shall
transmit	them	to	the	judicial	officer	who	is	to	hold	such	inquest
as	to	the	circumstances	and	cause	of	the	death.

6.	 Judicial	 officer	who	 is	 to	 hold	 inquest.—An	 inquest
shall	be	held-

subject	 to	 the	 provisions	 of	 paragraphs	 (c)	 and
(d),	by	the	magistrate	of	the	district	in	which	the
incident	is	alleged	to	have	occurred;	or
subject	 to	 the	 provisions	 of	 paragraphs	 (c)	 and
(d),	 where	 it	 is	 alleged	 that	 the	 death	 has	 not
occurred	on	land,	by	the	magistrate	of	the	district
where	 the	 body	 has	 been	 brought	 ashore	 or	 on
land	or	has	been	found,	as	the	case	may	be;	or
where	 the	 Minister	 or	 any	 person	 authorized
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(d)

(a)
(b)
(c)
(d)

thereto	by	him	deems	it	expedient,	or	where	it	is
uncertain	 whether	 a	 death	 has	 occurred	 in	 or
outside	the	Republic,	by	any	regional	magistrate
or	 magistrate	 designated	 by	 the	 Minister	 or
person	so	authorized	at	a	place	so	designated;	or
where	 the	 Minister	 has	 so	 requested	 a	 judge
president	of	a	provincial	division	of	the	Supreme
Court,	 by	 any	 judge	 of	 the	 Supreme	 Court	 of
South	Africa	 designated	 by	 the	 judge	 president
concerned,	 and	 notwithstanding	 anything	 to	 the
contrary	in	any	law	contained,	such	inquest	may
be	 held	 at	 any	 place	 from	 time	 to	 time
determined	by	such	judge	.	.	.

16.	 Finding.—(1)	 If	 in	 the	 case	 of	 an	 inquest	where	 the
body	of	the	person	concerned	is	alleged	to	have	been	destroyed
or	 where	 no	 body	 has	 been	 found	 or	 recovered,	 the	 evidence
proves	beyond	a	reasonable	doubt	that	a	death	has	occurred,	the
judicial	 officer	 holding	 such	 inquest	 shall	 record	 a	 finding
accordingly,	 and	 thereupon	 the	 provisions	 of	 subsection	 (2)
shall	apply.

(2)	The	judicial	officer	holding	an	inquest	shall	record	a
finding	upon	the	inquest-

as	to	the	identity	of	the	deceased	person;
as	to	the	cause	or	likely	cause	of	death;
as	to	the	date	of	death;
as	 to	 whether	 the	 death	 was	 brought	 about	 by
any	 act	 or	 omission	 prima	 facie	 involving	 or
amounting	 to	 an	 offence	 on	 the	 part	 of	 any
person.
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(3)	 If	 the	 judicial	 officer	 is	 unable	 to	 record	 any	 such
finding,	he	shall	record	that	fact	.	.	.

18.	Certain	findings	on	review	equivalent	to	orders	that
death	 should	 be	 presumed.—(1)	 Whenever	 a	 regional
magistrate	or	magistrate	has	in	the	case	of	an	inquest	referred	to
in	subsection	 (1)	of	 section	16	 recorded	a	 finding	 in	 regard	 to
the	matters	mentioned	in	that	subsection	and	in	paragraphs	(a)
and	 (c)	 of	 subsection	 (2)	 of	 that	 section,	 such	 regional
magistrate	or	magistrate	shall	submit	the	record	of	such	inquest,
together	with	any	comment	which	he	may	wish	to	make,	to	any
provincial	 or	 local	 division	 of	 the	 Supreme	 Court	 of	 South
Africa	having	 jurisdiction	 in	 the	 area	wherein	 the	 inquest	was
held,	for	review	by	the	court	or	a	judge	thereof.

(2)	 Such	 finding,	 if	 confirmed	 on	 such	 review,	 or,	 if
corrected	on	review,	as	so	corrected,	shall	have	the	same	effect
as	 if	 it	were	an	order	granted	by	such	court	or	such	judge	that
the	death	of	the	deceased	person	concerned	should	be	presumed
in	accordance	with	such	finding.

(2A)	Whenever	a	 judicial	officer	who	 is	a	 judge	of	 the
Supreme	Court	 of	 South	Africa	 has	 in	 the	 case	 of	 an	 inquest
referred	 to	 in	section	16(1)	 recorded	a	 finding	 in	 regard	 to	 the
matters	mentioned	in	that	subsection	and	in	section	16(2)(a)	and
(c),	such	finding	shall	have	the	same	effect	as	if	it	were	an	order
issued	by	a	provincial	or	local	division	of	the	Supreme	Court	of
South	Africa	having	jurisdiction	in	the	area	wherein	the	inquest
was	held,	that	the	death	of	the	deceased	concerned	is	presumed
in	accordance	with	that	finding.

(3)	Nothing	in	this	Act	contained	shall	affect	the	right	of
any	person	to	apply	to	any	competent	court	for	an	order	that	the
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death	 of	 any	 person	 should	 be	 presumed,	 or	 the	 right	 of	 any
competent	court	or	any	judge	thereof	to	grant	any	such	order	.	.
.

WET	OP	GEREGTELIKE	DOODSONDERSOEKE

58	van	1959

1.	 Woordbepaling.—In	 hierdie	 Wet,	 tensy	 uit	 die
samehang	anders	blyk,	beteken-

“hierdie	Wet”	ook	’n	regulasie	daarkragtens	uitgevaardig;

“landdros”	 ook	 ’n	 addisionele	 landdros	 en	 ’n	 assistent-
landdros,	maar	nie	’n	streeklanddros	nie;

“Minister”	die	Minister	van	Justisie;

“polisiebeampte”	 ook	 ’n	 lid	 van	 ’n	mag	by	wet	 ingestel
ter	uitvoering	van	die	bevoegdhede,	pligte	en	werksaamhede
van	polisie;

“regterlike	 beampte”	 ’n	 regter	 van	 die	 Hooggeregshof
van	Suid-Afrika,	’n	streeklanddros	of	’n	landdros;

“staatsaanklaer”	 ’n	 staatsaanklaer	 verbonde	 aan	 die
landdroshof	 van	 die	 distrik	 waarin	 ’n	 geregtelike
doodsondersoek	 ingevolge	hierdie	Wet	gehou	word	of	staan
te	word;

“streeklanddros”	 ’n	 landdros	 by	 die	 hof	 vir	 ’n
streekafdeling	 aangestel	 ingevolge	 artikel	 9	 van	die	Wet	 op
Landdroshowe,	1944	(Wet	No.	32	van	1944);

“voorval”,	met	betrekking	tot	’n	sterfgeval,	die	gebeure
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(a)

(b)

waartydens	 ’n	 besering	wat	 aanleiding	 gegee	 het	 tot	 die
sterfgeval	 opgedoen	 is	 of	waartydens	 ander	 gebeure	wat
direk	 aanleiding	 gegee	 het	 tot	 die	 sterfgeval	 voorgekom
het.

2.	 Verpligte	 aanmelding	 van	 sterfgevalle.—(1)	 Iemand
wat	 rede	 het	 om	 te	 vermoed	 dat	 iemand	 anders	 gesterf	 het	 en
dat	die	sterfte	toe	te	skryf	was	aan	ander	as	natuurlike	oorsake
moet	 so	 spoedig	 doenlik	 by	 ’n	 polisiebeampte
dienooreenkomstig	 verslag	 doen,	 tensy	 hy	 rede	 het	 om	 te
vermoed	dat	’n	verslag	deur	iemand	anders	gedoen	is	of	gedoen
gaan	word.

(2)	Iemand	wat	die	bepalings	van	sub-artikel	(1)	oortree
of	versuim	om	daaraan	te	voldoen,	is	aan	’n	misdryf	skuldig	en
by	 skuldigbevinding	 strafbaar	met	 ’n	 boete	 van	 hoogstens	R1
000.

3.	 Ondersoek	 na	 omstandighede	 van	 sekere
sterfgevalle.—(1)	 Behoudens	 ander	 wetsbepalings	 wat
voorsiening	maak	vir	’n	ondersoek	na	die	omstandighede	van	’n
sterfgeval,	moet	’n	polisiebeampte	wat	rede	het	om	te	vermoed
dat	 iemand	gesterf	 het	 en	 dat	 daardie	 persoon	weens	 ander	 as
natuurlike	oorsake	gesterf	het-

ondersoek	 na	 die	 omstandighede	 van	 die
sterfgeval	 of	 beweerde	 sterfgeval	 instel	 of	 laat
instel;	en
die	 sterfgeval	 of	 beweerde	 sterfgeval	 by	 die
landdros	 van	 die	 betrokke	 distrik,	 of	 by	 ’n
persoon	 deur	 daardie	 landdros	 aangewys,
aanmeld	of	laat	aanmeld.
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(a)

(b)

(a)
(b)

(2)	 Indien	 die	 lyk	 van	 ’n	 persoon	 wat	 na	 bewering
weens	 ander	 as	 natuurlike	 oorsake	 gesterf	 het,	 beskikbaar	 is,
moet	dit	ondersoek	word	deur	die	distriksgeneesheer	of	’n	ander
geneesheer,	wat,	 as	hy	dit	 nodig	ag	 ten	 einde	die	oorsaak	van
die	 dood	 met	 groter	 sekerheid	 vas	 te	 stel,	 ’n	 ondersoek	 kan
uitvoer	of	laat	uitvoer	van	enige	inwendige	orgaan	of	enige	deel
of	 enige	 inhoudsdeel	 van	 die	 lyk,	 of	 van	 enige	 ander	 stof	 of
voorwerp.

(3)	 Vir	 die	 doeleindes	 van	 ’n	 ondersoek	 in	 sub-artikel
(2)	genoem-

kan	 enige	 deel	 of	 inwendige	 orgaan	 of
inhoudsdeel	van	’n	lyk	daarvan	verwyder	word;
kan	 ’n	 lyk	 of	 ’n	 deel,	 inwendige	 orgaan	 of
inhoudsdeel	 daarvan	 wat	 aldus	 verwyder	 is,	 na
enige	plek	verwyder	word.

(4)	 ’n	 Lyk	wat	 alreeds	 begrawe	 is,	 kan	met	 skriftelike
vergunning	 van	 die	 landdros	 of	 die	 prokureur-generaal	 binne
wie	se	regsgebied	dit	begrawe	is,	opgegrawe	word	vir	die	doel
van	’n	ondersoek	wat	in	sub-artikel	(2)	genoem	word.

(5)	By	 ’n	ondersoek	wat	 deur	 ’n	 geneesheer	 ingevolge
sub-artikel	(2)	uitgevoer	word,	mag	niemand	behalwe-

’n	polisiebeampte;	of
’n	ander	geneesheer	aangewys	deur	 iemand	wat
die	 landdros	 binne	 wie	 se	 regsgebied	 daardie
ondersoek	plaasvind,	oortuig	dat	hy	’n	wesenlike
en	 besondere	 belang	 in	 die	 uitslag	 van	 die
ondersoek	 het,	 aanwesig	 wees	 nie	 sonder	 die
toestemming	 van	 daardie	 landdros	 of	 die
geneesheer	wat	die	ondersoek	uitvoer.
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(6)	Iemand	wat	die	bepalings	van	sub-artikel	(5)	oortree
of	 wat	 ’n	 geneesheer,	 ’n	 polisiebeampte	 of	 iemand	 wat	 in
opdrag	 van	 ’n	 geneesheer	 of	 polisiebeampte	 handel,	 by	 die
uitvoering	van	sy	bevoegdhede	of	pligte	kragtens	hierdie	artikel
hinder	 of	 belemmer,	 is	 aan	 ’n	 misdryf	 skuldig	 en	 by
skuldigbevinding	strafbaar	met	’n	boete	van	hoogstens	R2	000
of	 by	 wanbetaling	 met	 gevangenisstraf	 vir	 ’n	 tydperk	 van
hoogstens	 ses	maande	of	met	 sodanige	gevangenisstraf	 sonder
die	keuse	van	’n	boete.

4.	Verslag	aan	staatsaanklaer.—Die	polisiebeampte	wat
ondersoek	 instel	 na	 die	 omstandighede	 van	 die	 dood	 of
beweerde	 dood	 van	 iemand,	 moet	 ’n	 verslag	 daaroor,	 tesame
met	 alle	 ter	 sake	 dienende	 verklarings,	 stukke	 en	 inligting
voorlê	 aan	 die	 staatsaanklaer	 wat,	 indien	 hy	 dit	 nodig	 ag,
verdere	inligting	insake	die	sterfgeval	kan	aanvra.

5.	 Wanneer	 geregtelike	 doodsondersoek	 gehou	 moet
word.—(1)	Indien	’n	strafgeding	in	verband	met	die	sterfgeval
of	 beweerde	 sterfgeval	 nie	 ingestel	 word	 nie,	 moet	 die
staatsaanklaer	bedoel	in	artikel	4	daardie	verklarings,	stukke	en
inligting	 wat	 aan	 hom	 voorgelê	 is,	 aan	 die	 landdros	 van	 die
betrokke	distrik	voorlê.

(2)	Indien	dit	aan	die	landdros	op	grond	van	die	inligting
ingevolge	 subartikel	 (1)	 aan	 hom	 voorgelê,	 blyk	 dat	 ’n
sterfgeval	 voorgekom	 het	 en	 dat	 daardie	 sterfgeval	 nie	 aan
natuurlike	oorsake	 toe	 te	 skryf	 is	 nie,	moet	hy,	 behoudens	die
voorskrifte	van	die	Minister,	die	stappe	doen	wat	nodig	is	om	te
verseker	 dat	 ’n	 geregtelike	 doodsondersoek	 na	 die
omstandighede	 en	 oorsaak	 van	 die	 sterfte	 deur	 ’n	 regterlike
beampte	 ingevolge	artikel	6	 ingestel	word:	Met	dien	verstande
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(a)

(b)

(c)

(d)

dat	geen	geregtelike	doodsondersoek	 ten	opsigte	waarvan	daar
beweer	 word	 dat	 òf	 die	 sterfgeval	 òf	 die	 voorval	 buite	 die
Republiek	plaasgevind	het,	ingestel	word	nie	tensy	die	Minister,
of	iemand	deur	hom	daartoe	gemagtig,	aldus	gelas.

(3)	 Indien	 ’n	geregtelike	doodsondersoek	 ingestel	moet
word	deur	’n	ander	regterlike	beampte	as	die	landdros	aan	wie
die	betrokke	verklarings,	 stukke	en	 inligting	voorgelê	 is,	moet
daardie	 landdros	 dit	 stuur	 aan	 die	 regterlike	 beampte	 wat
sodanige	 ondersoek	 na	 die	 omstandighede	 en	 oorsaak	 van	 die
sterfte	moet	instel.

6.	Regterlike	beampte	wat	geregtelike	doodsondersoek
instel.—’n	Geregtelike	doodsondersoek	moet	ingestel	word-

behoudens	 die	 bepalings	 van	 paragrawe	 (c)	 en
(d),	deur	die	landdros	van	die	distrik	waarin	die
voorval	na	bewering	voorgekom	het;	of
behoudens	 die	 bepalings	 van	 paragrawe	 (c)	 en
(d),	waar	die	sterfgeval	na	bewering	nie	op	land
voorgekom	 het	 nie,	 deur	 die	 landdros	 van	 die
distrik	waar,	na	gelang	van	die	geval,	die	lyk	aan
wal	of	op	land	gebring	is	of	gevind	is;	of
wanneer	 die	 Minister	 of	 iemand	 deur	 hom
daartoe	gemagtig	dit	dienstig	ag,	of	wanneer	dit
onseker	 is	 of	 ’n	 sterfgeval	 binne	 of	 buite	 die
Republiek	 plaasgevind	 het,	 deur	 ’n
streeklanddros	 of	 landdros	 aangewys	 deur	 die
Minister	of	aldus	gemagtigde	persoon	op	’n	plek
aldus	aangewys;	of
wanneer	 die	Minister	 ’n	 regter-president	 van	 ’n
provinsiale	 afdeling	 van	 die	 Hooggeregshof
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(a)
(b)

(c)
(d)

daartoe	 versoek,	 deur	 ’n	 regter	 van	 die
Hooggeregshof	 van	 Suid-Afrika	 deur	 die
betrokke	 regter-president	aangewys,	 en	ondanks
andersluidende	 bepalings	 van	 die	 een	 of	 ander
wet	 kan	 sodanige	 ondersoek	 gehou	 word	 op
enige	 plek	 wat	 sodanige	 regter	 van	 tyd	 tot	 tyd
bepaal	.	.	.

16.	Bevinding.—(1)	Indien	in	die	geval	van	’n	geregtelike
doodsondersoek	 waar	 die	 lyk	 van	 die	 betrokke	 persoon	 na
bewering	vernietig	is	of	waar	geen	lyk	gevind	of	teruggevind	is
nie,	 die	 getuienis	 bo	 redelike	 twyfel	 bewys	 dat	 ’n	 sterfgeval
voorgekom	het,	moet	die	regterlike	beampte	wat	die	ondersoek
waarneem	 ’n	 bevinding	 dienooreenkomstig	 aanteken,	 waarna
die	bepalings	van	subartikel	(2)	van	toepassing	is.

(2)	 Die	 regterlike	 beampte	 wat	 ’n	 geregtelike
doodsondersoek	 waarneem,	 moet	 met	 betrekking	 tot	 die
ondersoek	’n	bevinding	aanteken-

omtrent	die	identiteit	van	die	oorledene;
omtrent	die	oorsaak	of	waarskynlike	oorsaak	van
dood;
omtrent	die	datum	van	die	sterfgeval;
of	 die	 dood	 veroorsaak	 is	 deur	 ’n	 handeling	 of
versuim	wat	prima	facie	’n	misdryf	aan	die	kant
van	iemand	insluit	of	uitmaak.

(3)	Indien	die	regterlike	beampte	nie	in	staat	is	om	enige
sodanige	bevinding	aan	te	teken	nie,	moet	hy	dié	feit	boekstaaf	.
.	.

18.	 Sekere	 bevindings	 na	 hersiening	 gelyk	 aan	 bevele
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dat	 dood	 vermoed	word.—(1)	Wanneer	 in	 die	 geval	 van	 ’n
geregtelike	doodsondersoek	wat	in	subartikel	(1)	van	artikel	16
vermeld	 word,	 ’n	 streeklanddros	 of	 landdros	 ’n	 bevinding
omtrent	 die	 aangeleenthede	 in	 daardie	 subartikel	 en	 in
paragrawe	 (a)	 en	 (c)	 van	 subartikel	 (2)	 van	 daardie	 artikel
vermeld,	 aangeteken	 het,	 moet	 daardie	 streeklanddros	 of
landdros	 die	 notule	 van	 die	 ondersoek,	 tesame	 met	 die
kommentaar	wat	hy	te	lewer	het,	aan	’n	provinsiale	of	plaaslike
afdeling	 van	 die	 Hooggeregshof	 van	 Suid-Afrika	 wat
regsbevoeg	 is	 in	 die	 gebied	 waarin	 die	 ondersoek	 ingestel	 is,
voorlê	vir	hersiening	deur	die	hof	of	’n	regter	daarvan.

(2)	 Daardie	 bevinding,	 indien	 dit	 by	 die	 hersiening
bekragtig	 word	 of,	 indien	 dit	 by	 hersiening	 verbeter	 is,	 soos
aldus	 verbeter,	 het	 dieselfde	 uitwerking	 asof	 dit	 ’n	 bevel	was,
deur	 daardie	 hof	 of	 daardie	 regter	 uitgereik,	 dat	 die	 dood	 van
die	 betrokke	 oorledene	 ooreenkomstig	 daardie	 bevinding
vermoed	word.

(2A)	 Wanneer	 in	 die	 geval	 van	 ’n	 geregtelike
doodsondersoek	wat	in	artikel	16(1)	vermeld	word	’n	regterlike
beampte	wat	’n	regter	van	die	Hooggeregshof	van	Suid-Afrika
is	’n	bevinding	omtrent	die	aangeleenthede	in	daardie	subartikel
en	 in	 artikel	 16(2)(a)	 en	 (c)	 vermeld,	 aangeteken	 het,	 het
daardie	 bevinding	 dieselfde	 uitwerking	 asof	 dit	 ’n	 bevel	 was
wat	uitgereik	is	deur	’n	provinsiale	of	plaaslike	afdeling	van	die
Hooggeregshof	van	Suid-Afrika	wat	regsbevoeg	is	in	die	gebied
waarin	die	ondersoek	ingestel	is,	dat	die	dood	van	die	betrokke
oorledene	ooreenkomstig	daardie	bevinding	vermoed	word.

(3)	 Die	 bepalings	 van	 hierdie	Wet	 raak	 nie	 iemand	 se
reg	om	by	’n	bevoegde	hof	aansoek	te	doen	om	’n	bevel	dat	’n
persoon	se	dood	vermoed	word	nie,	of	die	reg	van	’n	bevoegde
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(a)

hof	of	’n	regter	daarvan	om	so	’n	bevel	uit	te	reik	nie	.	.	.

MARRIAGE	ACT

25	of	1961

24.	Marriage	 of	minors.—(1)	 No	marriage	 officer	 shall
solemnize	a	marriage	between	parties	of	whom	one	or	both	are
minors	unless	the	consent	to	the	party	or	parties	which	is	legally
required	 for	 the	 purpose	 of	 contracting	 the	marriage	 has	 been
granted	and	furnished	to	him	in	writing.

(2)	For	the	purposes	of	subsection	(1)	a	minor	does	not
include	a	person	who	is	under	the	age	of	twenty-one	years	and
previously	 contracted	 a	 valid	 marriage	 which	 has	 been
dissolved	by	death	or	divorce.

24A.	 Consequences	 and	 dissolution	 of	 marriage	 for
want	 of	 consent	 of	 parents	 or	 guardian.—(1)
Notwithstanding	anything	to	the	contrary	contained	in	any	law
or	the	common	law	a	marriage	between	persons	of	whom	one	or
both	are	minors	shall	not	be	void	merely	because	the	parents	or
guardian	 of	 the	 minor,	 or	 a	 commissioner	 of	 child	 welfare
whose	 consent	 is	 by	 law	 required	 for	 the	 entering	 into	 of	 a
marriage,	did	not	consent	to	the	marriage,	but	may	be	dissolved
by	 a	 competent	 court	 on	 the	 ground	 of	 want	 of	 consent	 if
application	for	the	dissolution	of	the	marriage	is	made-

by	 a	 parent	 or	 guardian	 of	 the	minor	 before	 he
attains	majority	and	within	six	weeks	of	the	date
on	which	the	parent	or	guardian	becomes	aware
of	the	existence	of	the	marriage;	or
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(b) by	the	minor	before	he	attains	majority	or	within
three	months	thereafter.

(2)	 A	 court	 shall	 not	 grant	 an	 application	 in	 terms	 of
subsection	 (1)	 unless	 it	 is	 satisfied	 that	 the	 dissolution	 of	 the
marriage	is	in	the	interest	of	the	minor	or	minors.

25.	 When	 consent	 of	 parents	 or	 guardian	 of	 minor
cannot	be	obtained.—(1)	 If	 a	 commissioner	 of	 child	welfare
defined	in	section	1	of	the	Child	Care	Act,	1983,	is	after	proper
inquiry	 satisfied	 that	 a	minor	who	 is	 resident	 in	 the	district	or
area	 in	 respect	 of	 which	 he	 holds	 office	 has	 no	 parent	 or
guardian	or	is	for	any	good	reason	unable	to	obtain	the	consent
of	 his	 parents	 or	 guardian	 to	 enter	 into	 a	 marriage,	 such
commissioner	 of	 child	 welfare	 may	 in	 his	 discretion	 grant
written	consent	 to	such	minor	 to	marry	a	specified	person,	but
such	commissioner	of	child	welfare	shall	not	grant	his	consent
if	one	or	other	parent	of	the	minor	whose	consent	is	required	by
law	or	his	guardian	refuses	to	grant	consent	to	the	marriage.

(2)	 A	 commissioner	 of	 child	 welfare	 shall,	 before
granting	his	consent	to	a	marriage	under	subsection	(1),	enquire
whether	 it	 is	 in	 the	 interests	 of	 the	minor	 in	 question	 that	 the
parties	to	the	proposed	marriage	should	enter	into	an	antenuptial
contract,	and	if	he	is	satisfied	that	such	is	the	case	he	shall	not
grant	his	consent	to	the	proposed	marriage	before	such	contract
has	 been	 entered	 into,	 and	 shall	 assist	 the	 said	 minor	 in	 the
execution	of	the	said	contract.

(3)	A	contract	 so	entered	 into	 shall	be	deemed	 to	have
been	entered	 into	with	 the	assistance	of	 the	parent	or	guardian
of	the	said	minor.
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(4)	 If	 the	 parent,	 guardian	 or	 commissioner	 of	 child
welfare	in	question	refuses	to	consent	to	a	marriage	of	a	minor,
such	consent	may	on	application	be	granted	by	a	 judge	of	 the
Supreme	 Court	 of	 South	 Africa:	 Provided	 that	 such	 a	 judge
shall	not	grant	such	consent	unless	he	is	of	the	opinion	that	such
refusal	 of	 consent	 by	 the	 parent,	 guardian	or	 commissioner	 of
child	 welfare	 is	 without	 adequate	 reason	 and	 contrary	 to	 the
interests	of	such	minor.

26.	 Prohibition	 of	 marriage	 of	 persons	 under	 certain
ages.—(1)	No	boy	under	the	age	of	18	years	and	no	girl	under
the	 age	 of	 15	 years	 shall	 be	 capable	 of	 contracting	 a	 valid
marriage	except	with	 the	written	permission	of	 the	Minister	or
any	 officer	 in	 the	 public	 service	 authorized	 thereto	 by	 him,
which	he	may	grant	in	any	particular	case	in	which	he	considers
such	 marriage	 desirable:	 Provided	 that	 such	 permission	 shall
not	 relieve	 the	 parties	 to	 the	 proposed	 marriage	 from	 the
obligation	to	comply	with	all	other	requirements	prescribed	by
law:	 Provided	 further	 that	 such	 permission	 shall	 not	 be
necessary	 if	 by	 reason	 of	 any	 such	 other	 requirement	 the
consent	of	a	 judge	or	court	having	jurisdiction	 in	 the	matter	 is
necessary	and	has	been	granted.

(2)	If	any	person	referred	to	in	subsection	(1)	who	was
not	capable	of	contracting	a	valid	marriage	without	the	written
permission	of	 the	Minister	or	 any	officer	 in	 the	public	 service
authorized	 thereto	by	him,	 in	 terms	of	 this	Act	or	a	prior	 law,
contracted	a	marriage	without	such	permission	and	the	Minister
or	such	officer,	as	the	case	may	be,	considers	such	marriage	to
be	 desirable	 and	 in	 the	 interests	 of	 the	 parties	 in	 question,	 he
may,	 provided	 such	 marriage	 was	 in	 every	 other	 respect
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solemnized	in	accordance	with	the	provisions	of	this	Act,	or,	as
the	case	may	be,	any	prior	 law,	and	 there	was	no	other	 lawful
impediment	 thereto,	 direct	 in	 writing	 that	 it	 shall	 for	 all
purposes	be	a	valid	marriage.

(3)	 If	 the	Minister	 or	 any	 officer	 in	 the	 public	 service
authorized	thereto	by	him	so	directs	it	shall	be	deemed	that	he
granted	 written	 permission	 to	 such	 marriage	 prior	 to	 the
solemnization	thereof	.	.	.

HUWELIKSWET

25	van	1961

24.	 Huwelike	 van	 minderjariges.—(1)	 Geen
huweliksbevestiger	 mag	 ’n	 huwelik	 voltrek	 nie	 tussen	 partye
van	wie	 een	of	 altwee	minderjariges	 is	 tensy	die	 toestemming
aan	 die	 party	 of	 partye	 wat	 regtens	 vir	 die	 aangaan	 van	 die
huwelik	vereis	word,	verleen	en	op	skrif	aan	hom	verstrek	is.

(2)	 By	 die	 toepassing	 van	 sub-artikel	 (1)	 beteken	 ’n
minderjarige	nie	ook	 iemand	nie	wat	onder	die	ouderdom	van
een-en-twintig	 jaar	 is	 en	 vantevore	 ’n	 wettige	 huwelik
aangegaan	het	wat	deur	die	dood	of	egskeiding	ontbind	is.

24A.	Gevolge	en	ontbinding	van	huwelik	weens	gebrek
aan	 toestemming	 van	 ouers	 of	 voog.—(1)	 Ondanks
andersluidende	 bepalings	 van	 die	 een	 of	 ander	 wet	 of	 die
gemene	 reg	 is	 ’n	huwelik	 tussen	persone	van	wie	een	of	albei
minderjarig	 is,	 nie	 nietig	 bloot	 omrede	 die	 ouers	 of	 voog	 van
die	 minderjarige,	 of	 ’n	 kommissaris	 van	 kindersorg	 wie	 se
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(a)

(b)

toestemming	 regtens	 vir	 die	 aangaan	 van	 ’n	 huwelik	 vereis
word,	nie	tot	die	huwelik	toegestem	het	nie,	maar	kan	dit	deur
’n	 bevoegde	 hof	 op	 grond	 van	 die	 gebrek	 aan	 toestemming
ontbind	 word	 indien	 aansoek	 om	 die	 ontbinding	 van	 die
huwelik	gedoen	word-

deur	 ’n	 ouer	 of	 voog	 van	 die	 minderjarige
voordat	hy	meerderjarigheid	bereik	en	binne	ses
weke	vanaf	die	datum	waarop	die	ouer	of	voog
van	die	bestaan	van	die	huwelik	bewus	word;	of
deur	 die	 minderjarige	 voordat	 hy
meerderjarigheid	 bereik	 of	 binne	 drie	 maande
daarna.

(2)	’n	Hof	staan	’n	aansoek	ingevolge	subartikel	(1)	nie
toe	nie	tensy	hy	oortuig	is	dat	die	ontbinding	van	die	huwelik	in
die	belang	van	die	minderjarige	of	minderjariges	is.

25.	 Wanneer	 toestemming	 van	 ouers	 of	 voog	 van
minderjarige	 nie	 verkry	 kan	 word	 nie.—(1)	 Wanneer	 ’n
kommissaris	 van	kindersorg	 soos	omskryf	 in	 artikel	 1	van	die
Wet	 op	Kindersorg,	 1983,	 na	 behoorlike	 ondersoek	 oortuig	 is
dat	’n	minderjarige	wat	woonagtig	is	in	die	distrik	of	gebied	ten
opsigte	waarvan	hy	sy	amp	beklee,	nie	’n	ouer	of	voog	het	nie
of	 om	 die	 een	 of	 ander	 voldoende	 rede	 nie	 in	 staat	 is	 om	 die
toestemming	van	sy	ouers	of	voog	te	verkry	om	in	die	huwelik
te	 tree	nie,	kan	dié	kommissaris	van	kindersorg	na	goeddunke
skriftelik	toestemming	aan	dié	minderjarige	verleen	om	met	’n
bepaalde	 persoon	 te	 trou,	 maar	 so	 ’n	 kommissaris	 van
kindersorg	mag	sy	 toestemming	nie	verleen	nie	 indien	die	een
of	 die	 ander	 ouer	 van	 die	 minderjarige	 wie	 se	 toestemming
regtens	vereis	word	of	 sy	voog	weier	 om	 toestemming	 tot	 die
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huwelik	te	verleen.
(2)	 Voordat	 ’n	 kommissaris	 van	 kindersorg	 sy

toestemming	 tot	 ’n	 huwelik	 kragtens	 sub-artikel	 (1)	 verleen,
moet	 hy	 ondersoek	 instel	 of	 dit	 in	 belang	 van	 die	 betrokke
minderjarige	 is	 dat	 die	 partye	 by	 die	 voorgenome	 huwelik	 ’n
huweliksvoorwaardekontrak	moet	aangaan,	en	indien	hy	oortuig
is	 dat	 dit	 die	 geval	 is,	 mag	 hy	 nie	 sy	 toestemming	 tot	 die
voorgenome	 huwelik	 verleen	 nie	 alvorens	 sodanige	 kontrak
aangegaan	 is,	 en	moet	hy	aan	genoemde	minderjarige	bystand
verleen	by	die	verlyding	van	genoemde	kontrak.

(3)	’n	Kontrak	aldus	aangegaan,	word	geag	aangegaan	te
gewees	het	met	die	bystand	van	die	ouer	of	voog	van	genoemde
minderjarige.

(4)	 Indien	die	betrokke	ouer,	 voog	of	kommissaris	van
kindersorg	weier	om	tot	 ’n	huwelik	van	’n	minderjarige	 toe	 te
stem,	kan	sodanige	toestemming	op	aansoek	deur	’n	regter	van
die	 Hooggeregshof	 van	 Suid-Afrika	 verleen	 word:	 Met	 dien
verstande	dat	so	’n	regter	nie	sodanige	toestemming	verleen	nie
tensy	hy	van	oordeel	is	dat	dié	weiering	van	toestemming	deur
die	 ouer,	 voog	 of	 kommissaris	 van	 kindersorg	 sonder
genoegsame	rede	en	teen	die	belange	van	dié	minderjarige	is.

26.	 Verbod	 op	 huwelik	 van	 persone	 benede	 sekere
leeftye.—(1)	Geen	 seun	 benede	 die	 ouderdom	 van	 18	 jaar	 en
geen	meisie	benede	die	ouderdom	van	15	jaar	is	bevoeg	om	’n
geldige	huwelik	aan	te	gaan	nie,	behalwe	met	skriftelike	verlof
van	 die	Minister,	 of	 ’n	 beampte	 in	 die	 Staatsdiens	 deur	 hom
daartoe	gemagtig,	wat	hy	kan	verleen	in	’n	bepaalde	geval	waar
hy	 so	 ’n	 huwelik	 as	 wenslik	 beskou:	 Met	 dien	 verstande	 dat
sodanige	 verlof	 die	 partye	 by	 die	 voorgenome	 huwelik	 nie
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vrystel	nie	van	die	verpligting	om	aan	alle	ander	regsvoorskrifte
te	 voldoen:	Met	 dien	 verstande	 voorts	 dat	 sodanige	 verlof	 nie
nodig	 is	 nie	 indien	 weens	 sodanige	 ander	 voorskrif	 die
toestemming	 van	 ’n	 regter	 of	 hof	 met	 regsbevoegdheid	 ten
opsigte	van	die	aangeleentheid	nodig	is	en	verleen	is.

(2)	 Indien	 iemand	 in	 subartikel	 (1)	 bedoel	 wat	 nie
bevoeg	was	om	’n	geldige	huwelik	sonder	die	skriftelike	verlof
van	 die	 Minister	 of	 ’n	 beampte	 in	 die	 Staatsdiens	 deur	 hom
daartoe	gemagtig,	ingevolge	hierdie	Wet	of	’n	vorige	wet	aan	te
gaan	nie,	’n	huwelik	sonder	sodanige	verlof	aangegaan	het,	en
die	Minister	of	bedoelde	beampte,	na	gelang	van	die	geval,	die
huwelik	 as	 wenslik	 en	 in	 belang	 van	 die	 betrokke	 partye
beskou,	 kan	 hy,	 mits	 dié	 huwelik	 in	 elke	 ander	 opsig
ooreenkomstig	die	bepalings	van	hierdie	Wet,	of	na	gelang	van
die	geval,	 ’n	vorige	wet	voltrek	 is,	en	daar	 regtens	geen	ander
beletsel	 daarteen	 was	 nie,	 skriftelik	 gelas	 dat	 dit	 vir	 alle
doeleindes	’n	geldige	huwelik	is.

(3)	Indien	die	Minister	of	’n	beampte	in	die	Staatsdiens
deur	hom	daartoe	gemagtig,	aldus	gelas,	word	daar	geag	dat	hy
voor	die	voltrekking	van	die	huwelik	skriftelike	verlof	daartoe
verleen	het	.	.	.

MATRIMONIAL	PROPERTY	ACT

88	of	1984

24.	 Distribution	 of	 matrimonial	 property	 upon
dissolution	 of	 marriage	 for	 want	 of	 consent	 of	 parents	 or
guardian.—(1)	If	a	court	dissolves	a	marriage	to	which	a	minor
is	 a	 party	 on	 the	 ground	 of	want	 of	 consent	 of	 the	 parents	 or
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guardian	 of	 that	 minor,	 or	 a	 commissioner	 of	 child	 welfare
whose	 consent	 is	 by	 law	 required	 for	 the	 entering	 into	 of	 a
marriage,	it	may	make	such	order	with	regard	to	the	division	of
the	matrimonial	property	of	the	spouses	as	it	may	deem	just.

(2)	 If	 such	a	marriage	 is	not	dissolved,	 the	patrimonial
consequences	of	the	marriage	are	the	same	as	if	the	minor	were
of	age	when	the	marriage	was	entered	into	and	any	antenuptial
contract	 in	 terms	 of	which	 the	 accrual	 system	 is	 included	 and
which	 has	 been	 executed	 with	 a	 view	 to	 such	 a	 marriage	 is
deemed	to	have	been	validly	executed	.	.	.

WET	OP	HUWELIKSGOEDERE

88	van	1984

24.	 Verdeling	 van	 huweliksgoed	 by	 ontbinding	 van
huwelik	weens	gebrek	aan	 toestemming	van	ouers	of	voog.
—(1)	Indien	’n	hof	’n	huwelik	waarby	’n	minderjarige	’n	party
is,	ontbind	op	grond	van	die	gebrek	aan	 toestemming	deur	die
ouers	 of	 voog	 van	 die	 minderjarige,	 of	 ’n	 kommissaris	 van
kindersorg	wie	 se	 toestemming	 regtens	vir	die	aangaan	van	 ’n
huwelik	 vereis	word,	 kan	 hy	 dié	 bevel	met	 betrekking	 tot	 die
verdeling	van	die	huweliksgoed	van	die	gades	gee	wat	hy	billik
ag.

(2)	 Indien	 so	 ’n	 huwelik	 nie	 ontbind	 word	 nie,	 is	 die
vermoënsregtelike	 gevolge	 van	 die	 huwelik	 dieselfde	 asof	 die
minderjarige	 ten	 tyde	 van	 die	 sluiting	 van	 die	 huwelik
meerderjarig	 was	 en	 word	 enige	 huweliksvoorwaardes
ingevolge	waarvan	die	aanwasbedeling	 ingesluit	 is	en	wat	met
die	oog	op	so	’n	huwelik	verly	is,	geag	geldig	verly	te	wees	.	.	.
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MENTAL	HEALTH	CARE	ACT*

17	of	2002

1.	Definitions.—In	 this	 Act,	 unless	 the	 context	 indicates
otherwise-

“administrator”	 means	 a	 person	 appointed	 in	 terms	 of
section	 59	 to	 care	 for	 and	 administer	 the	 property	 of	 a
mentally	ill	person	and	where	applicable	includes	an	interim
administrator;

“assisted	care,	treatment	and	rehabilitation”	means	the
provision	 of	 health	 interventions	 to	 people	 incapable	 of
making	 informed	decisions	due	 to	 their	mental	health	status
and	who	do	not	refuse	the	health	interventions	and	“assisted
care,	 treatment	 and	 rehabilitation	 services”	 has	 a
corresponding	meaning;

“assisted	 mental	 health	 care	 user”	 means	 a	 person
receiving	assisted	care,	treatment	and	rehabilitation;

“associate”	means	a	person	with	a	substantial	or	material
interest	 in	 the	well-being	 of	 a	mental	 health	 care	 user	 or	 a
person	who	is	in	substantial	contact	with	the	user;

“care	 and	 rehabilitation	 centres”	 means	 health
establishments	 for	 the	 care,	 treatment	 and	 rehabilitation	 of
people	 with	 intellectual	 disabilities;	 .	 .	 .	 “head	 of	 a	 health
establishment”	 means	 a	 person	 who	 manages	 the
establishment	concerned;

“health	care	provider”	means	a	person	providing	health
care	services;
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“health	 establishment”	 means	 institutions,	 facilities,
buildings	 or	 places	 where	 persons	 receive	 care,	 treatment,
rehabilitative	 assistance,	 diagnostic	 or	 therapeutic
interventions	 or	 other	 health	 services	 and	 includes	 facilities
such	as	community	health	and	rehabilitation	centres,	clinics,
hospitals	and	psychiatric	hospitals;

“involuntary	care,	treatment	and	rehabilitation”	means
the	 provision	 of	 health	 interventions	 to	 people	 incapable	 of
making	 informed	decisions	due	 to	 their	mental	health	status
and	who	refuse	health	intervention	but	require	such	services
for	 their	 own	 protection	 or	 for	 the	 protection	 of	 others	 and
“involuntary	care,	treatment	and	rehabilitation	services”	has	a
corresponding	meaning;

“involuntary	mental	 health	 care	 user”	means	 a	 person
receiving	 involuntary	care,	 treatment	and	 rehabilitation;	 .	 .	 .
“medical	 practitioner”	means	 a	 person	 registered	 as	 such	 in
terms	of	the	Health	Professions	Act;

“mental	health	care	practitioner”	means	a	psychiatrist	or
registered	 medical	 practitioner	 or	 a	 nurse,	 occupational
therapist,	psychologist	or	social	worker	who	has	been	trained
to	 provide	 prescribed	 mental	 health	 care,	 treatment	 and
rehabilitation	services;

“mental	health	care	provider”	means	a	person	providing
mental	 health	 care	 services	 to	mental	 health	 care	 users	 and
includes	mental	health	care	practitioners;

“mental	health	care	user”	means	a	person	receiving	care,
treatment	and	rehabilitation	services	or	using	a	health	service
at	 a	 health	 establishment	 aimed	 at	 enhancing	 the	 mental
health	status	of	a	user,	State	patient	and	mentally	ill	prisoner
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(i)
(ii)
(iii)

(iv)

(v)

and	where	the	person	concerned	is	below	the	age	of	18	years
or	 is	 incapable	 of	 taking	 decisions,	 and	 in	 certain
circumstances	may	include-

prospective	user;
the	person’s	next	of	kin;
a	 person	 authorised	 by	 any	 other	 law	 or	 court
order	to	act	on	that	person’s	behalf;
an	administrator	appointed	 in	 terms	of	 this	Act;
and
an	executor	of	that	deceased	person’s	estate	and
“user”	has	a	corresponding	meaning;

“mental	 health	 status”	 means	 the	 level	 of	 mental	 well-
being	 of	 an	 individual	 as	 affected	 by	 physical,	 social	 and
psychological	 factors	 and	which	may	 result	 in	 a	 psychiatric
diagnosis;

“mental	 illness”	 means	 a	 positive	 diagnosis	 of	 a	mental
health	related	illness	 in	 terms	of	accepted	diagnostic	criteria
made	by	a	mental	health	care	practitioner	authorised	to	make
such	diagnosis;

“mentally	 ill	 prisoner”	 means	 a	 prisoner	 as	 defined	 in
section	1	of	the	Correctional	Services	Act	in	respect	of	whom
an	 order	 has	 been	 issued	 in	 terms	 of	 section	 52(3)(a)	 to
enable	 the	 provision	 of	 care,	 treatment	 and	 rehabilitation
services	 at	 a	 health	 establishment	 designated	 in	 terms	 of
section	49;

“Minister”	means	a	Minister	responsible	for	Health;

“national	 department”	 means	 the	 National	 Department
of	Health	services	within	the	national	sphere	of	government;
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“official	 curator	 ad	 litem”	means	 the	Director	 of	 Public
Prosecutions	 of	 a	 province	 in	 whose	 jurisdiction	 the	 State
patient	is	detained;

“prescribed”	means	prescribed	by	regulation;

“prison”	 means	 a	 prison	 as	 defined	 in	 section	 1	 of	 the
Correctional	Services	Act;

“property”,	 for	 purposes	 of	 Chapter	 VIII,	 includes
income,	finance,	business	or	undertaking;

“provincial	 department”	 means	 the	 department
responsible	 for	 rendering	 health	 services	 within	 the
provincial	sphere	of	government;

“psychiatric	hospital”	means	 a	health	 establishment	 that
provides	 care,	 treatment	 and	 rehabilitation	 services	 only	 for
users	with	mental	illness;

“psychiatrist”	means	a	person	registered	as	such	in	terms
of	the	Health	Professions	Act;

“psychologist”	means	a	person	registered	as	such	in	terms
of	the	Health	Professions	Act;

“rehabilitation”	 means	 a	 process	 that	 facilitates	 an
individual	 attaining	 an	 optimal	 level	 of	 independent
functioning;

“relevant	 member	 of	 the	 Executive	 Council”	 means	 a
member	of	the	Executive	Council	responsible	for	health	in	a
province;

“Review	 Board”	 means	 Mental	 Health	 Review	 Board
established	in	terms	of	section	18;
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(a)
(i)

(ii)

“severe	 or	 profound	 intellectual	 disability”	 means	 a
range	of	 intellectual	functioning	extending	from	partial	self-
maintenance	 under	 close	 supervision,	 together	 with	 limited
self-protection	 skills	 in	 a	 controlled	 environment	 through
limited	self	care	and	requiring	constant	aid	and	supervision,
to	 severely	 restricted	 sensory	 and	 motor	 functioning	 and
requiring	nursing	care;

“social	 worker”	 means	 a	 person	 registered	 as	 such	 in
terms	of	the	Social	Services	Professions	Act,	1978	(Act	No.
110	of	1978);

“State	 patient”	 means	 a	 person	 so	 classified	 by	 a	 court
directive	in	terms	of	section	77(6)(a)(i)	or	78(6)(i)(aa)	of	the
Criminal	Procedure	Act;

“this	Act”	includes	the	regulations;

“voluntary	 care,	 treatment	 and	 rehabilitation”	 means
the	 provision	 of	 health	 interventions	 to	 a	 person	who	 gives
consent	to	such	interventions	.	.	.

3.	Objects	of	Act.—The	objects	of	this	Act	are	to-
regulate	the	mental	health	care	in	a	manner	that-

makes	the	best	possible	mental	health	care,
treatment	 and	 rehabilitation	 services
available	 to	 the	 population	 equitably,
efficiently	 and	 in	 the	 best	 interest	 of
mental	 health	 care	 users	within	 the	 limits
of	the	available	resources;
co-ordinates	 access	 to	mental	 health	 care,
treatment	 and	 rehabilitation	 services	 to
various	 categories	 of	 mental	 health	 care
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(iii)

(b)

(i)

(ii)
(iii)

(c)

(d)

(a)

(b)

(c)

users;	and
integrates	 the	 provision	 of	 mental	 health
care	 services	 into	 the	 general	 health
services	environment;

regulate	 access	 to	 and	 provide	 mental	 health
care,	treatment	and	rehabilitation	services	to-

voluntary,	assisted	and	involuntary	mental
health	care	users;
State	patients;	and
mentally	ill	prisoners;

clarify	the	rights	and	obligations	of	mental	health
care	 users	 and	 the	 obligations	 of	 mental	 health
care	providers;	and
regulate	 the	 manner	 in	 which	 the	 property	 of
persons	 with	 mental	 illness	 and	 persons	 with
severe	or	profound	intellectual	disability	may	be
dealt	with	by	a	court	of	law.

4.	Implementation	of	policies	and	measures	by	State.—
Every	 organ	 of	 State	 responsible	 for	 health	 services	 must
determine	 and	 co-ordinate	 the	 implementation	 of	 its	 policies
and	measures	in	a	manner	that-

ensures	 the	 provision	 of	 mental	 health	 care,
treatment	 and	 rehabilitation	 services	 at	 primary,
secondary	 and	 tertiary	 levels	 and	 health
establishments	referred	to	in	section	5(1);
promotes	 the	 provision	 of	 community-based
care,	treatment	and	rehabilitation	services;
promotes	the	rights	and	interests	of	mental	health
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(d)
care	users;	and
promotes	 and	 improves	 the	mental	health	 status
of	the	population.	.	.	.

CHAPTER	III
RIGHTS	AND	DUTIES	RELATING	TO	MENTAL	HEALTH

CARE	USERS

7.	Application	of	 chapter.—(1)	The	 rights	 and	duties	of
persons,	 bodies	 or	 institutions	 set	 out	 in	 this	 Chapter	 are	 in
addition	to	any	rights	and	duties	that	they	may	have	in	terms	of
any	other	law.

(2)	In	exercising	the	rights	and	in	performing	the	duties
set	 out	 in	 this	Chapter,	 regard	must	 be	 had	 for	what	 is	 in	 the
best	interests	of	the	mental	health	care	user.

8.	 Respect,	 human	 dignity	 and	 privacy.—(1)	 The
person,	human	dignity	and	privacy	of	every	mental	health	care
user	must	be	respected.

(2)	Every	mental	health	care	user	must	be	provided	with
care,	 treatment	 and	 rehabilitation	 services	 that	 improve	 the
mental	 capacity	 of	 the	 user	 to	 develop	 to	 full	 potential	 and	 to
facilitate	his	or	her	integration	into	community	life.

(3)	 The	 care,	 treatment	 and	 rehabilitation	 services
administered	to	a	mental	health	care	user	must	be	proportionate
to	his	or	her	mental	health	status	and	may	intrude	only	as	little
as	possible	to	give	effect	to	the	appropriate	care,	treatment	and
rehabilitation.

9.	 Consent	 to	 care,	 treatment	 and	 rehabilitation
services	 and	 admission	 to	 health	 establishments.—(1)	 A
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(a)

(b)

(c)

(i)

(ii)

(iii)

(a)

(b)

health	care	provider	or	a	health	establishment	may	provide	care,
treatment	and	rehabilitation	services	to	or	admit	a	mental	health
care	user	only	if-

the	user	has	consented	to	the	care,	treatment	and
rehabilitation	services	or	to	admission;
authorised	by	a	court	order	or	a	Review	Board;
or
due	 to	 mental	 illness,	 any	 delay	 in	 providing
care,	 treatment	 and	 rehabilitation	 services	 or
admission	may	result	in	the-

death	or	irreversible	harm	to	the	health	of
the	user;
user	 inflicting	 serious	 harm	 to	 himself	 or
herself	or	others;	or
user	 causing	 serious	damage	 to	or	 loss	of
property	belonging	to	him	or	her	or	others.

(2)	 Any	 person	 or	 health	 establishment	 that	 provides
care,	 treatment	 and	 rehabilitation	 services	 to	 a	 mental	 health
care	 user	 or	 admits	 the	 user	 in	 circumstances	 referred	 to	 in
subsection	(1)(c)-

must	report	this	fact	in	writing	in	the	prescribed
manner	to	the	relevant	Review	Board;	and
may	not	continue	to	provide	care,	treatment	and
rehabilitation	 services	 to	 the	user	 concerned	 for
longer	 than	 24	 hours	 unless	 an	 application	 in
terms	of	Chapter	V	 is	made	within	 the	24-hour
period.

10.	Unfair	discrimination.—(1)	A	mental	health	care	user

"******	DEMO	-	www.ebook-converter.com*******"



(a)

(b)
(c)

may	not	be	unfairly	discriminated	against	on	the	grounds	of	his
or	her	mental	health	status.

(2)	 Every	 mental	 health	 care	 user	 must	 receive	 care,
treatment	 and	 rehabilitation	 services	 according	 to	 standards
equivalent	to	those	applicable	to	any	other	health	care	user.

(3)	 Policies	 and	 programmes	 aimed	 at	 promoting	 the
mental	 health	 status	 of	 a	 person	 must	 be	 implemented	 with
regard	to	the	mental	capacity	of	the	person	concerned.

11.	 Exploitation	 and	 abuse.—(1)	 Every	 person,	 body,
organisation	 or	 health	 establishment	 providing	 care,	 treatment
and	 rehabilitation	 services	 to	 a	 mental	 health	 care	 user	 must
take	steps	to	ensure	that-

users	are	protected	from	exploitation,	abuse	and
any	degrading	treatment;
users	are	not	subjected	to	forced	labour;	and
care,	treatment	and	rehabilitation	services	are	not
used	 as	 punishment	 or	 for	 the	 convenience	 of
other	people.

(2)	 A	 person	 witnessing	 any	 form	 of	 abuse	 set	 out	 in
subsection	(1)	against	a	mental	health	care	user	must	report	this
fact	in	the	prescribed	manner.

12.	Determinations	concerning	mental	health	status.—
(1)	 Any	 determination	 concerning	 the	 mental	 health	 status	 of
any	person	must	be	based	on	factors	exclusively	relevant	to	that
person’s	 mental	 health	 status	 or,	 for	 the	 purposes	 of	 giving
effect	to	the	Criminal	Procedure	Act,	and	not	on	socio-political
or	economic	status,	cultural	or	religious	background	or	affinity.
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(a)
(b)

(2)	A	determination	concerning	the	mental	health	status
of	a	user	may	only	be	made	or	referred	to	for	purposes	directly
relevant	to	the	mental	health	status	of	that	user.

13.	 Disclosure	 of	 information.—(1)	 A	 person	 or	 health
establishment	may	not	disclose	any	information	which	a	mental
health	care	user	is	entitled	to	keep	confidential	in	terms	of	any
other	law.

(2)	 Despite	 subsection	 (1),	 the	 head	 of	 the	 national
department,	 a	 head	 of	 provincial	 department	 or	 the	 head	 of	 a
health	 establishment	 concerned	may	disclose	 such	 information
if	 failure	 to	 do	 so	would	 seriously	 prejudice	 the	 health	 of	 the
mental	health	care	user	or	of	other	people.

(3)	A	mental	health	care	provider	may	temporarily	deny
mental	health	care	users	access	to	information	contained	in	their
health	records,	if	disclosure	of	that	information	is	likely	to-

seriously	prejudice	the	user;	or
cause	the	user	to	conduct	himself	or	herself	in	a
manner	 that	may	seriously	prejudice	him	or	her
or	the	health	of	other	people.

14.	Limitation	on	intimate	adult	relationships.—Subject
to	 conditions	 applicable	 to	 providing	 care,	 treatment	 and
rehabilitation	 services	 in	 health	 establishments,	 the	 head	 of	 a
health	 establishment	 may	 limit	 intimate	 relationships	 of	 adult
mental	health	care	users	only	if	due	to	mental	illness,	the	ability
of	the	user	to	consent	is	diminished.

15.	 Right	 to	 representation.—(1)	 A	 mental	 health	 care
user	 is	 entitled	 to	 a	 representative,	 including	 a	 legal
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(a)
(b)
(c)

representative,	when-
submitting	an	application;
lodging	an	appeal;	or
appearing	before	a	magistrate,	judge	or	a	Review
Board,	 subject	 to	 the	 laws	 governing	 rights	 of
appearances	at	a	court	of	law.

(2)	 An	 indigent	 mental	 health	 care	 user	 is	 entitled	 to
legal	 aid	 provided	 by	 the	 State	 in	 respect	 of	 any	 proceeding
instituted	 or	 conducted	 in	 terms	 of	 this	 Act	 subject	 to	 any
condition	 fixed	 in	 terms	of	 section	3(d)	 of	 the	Legal	Aid	Act,
1969	(Act	No.	22	of	1969).

16.	 Discharge	 reports.—The	 head	 of	 a	 health
establishment	 must,	 in	 a	 prescribed	 form,	 issue	 a	 discharge
report	 to	 the	user	who	was	admitted	 for	purposes	of	 receiving
care,	treatment	and	rehabilitation	services.

17.	 Knowledge	 of	 rights.—Every	 health	 care	 provider
must,	 before	 administering	 any	 care,	 treatment	 and
rehabilitation	 services,	 inform	 a	mental	 health	 care	 user	 in	 an
appropriate	manner	of	his	or	her	rights,	unless	the	user	has	been
admitted	under	circumstances	referred	to	in	section	9(1)(c)	.	.	.

CHAPTER	V
VOLUNTARY,	ASSISTED	AND	INVOLUNTARY	MENTAL

HEALTH	CARE

25.	 Voluntary	 care,	 treatment	 and	 rehabilitation
services.—A	mental	 health	 care	 user	who	 submits	 voluntarily
to	 a	health	 establishment	 for	 care,	 treatment	 and	 rehabilitation
services,	 is	 entitled	 to	 appropriate	 care,	 treatment	 and
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(a)

(b)
(i)

(ii)

rehabilitation	services	or	to	be	referred	to	an	appropriate	health
establishment.

26.	 Care,	 treatment	 and	 rehabilitation	 services	 for
mental	 health	 care	 users	 incapable	 of	 making	 informed
decisions.—Subject	to	section	9(1)(c),	a	mental	health	care	user
may	 not	 be	 provided	 with	 assisted	 care,	 treatment	 and
rehabilitation	services	at	a	health	establishment	as	an	outpatient
or	inpatient	without	his	or	her	consent,	unless-

a	 written	 application	 for	 care,	 treatment	 and
rehabilitation	services	is	made	to	the	head	of	the
health	 establishment	 concerned	 and	 he	 or	 she
approves	it;	and
at	the	time	of	making	the	application-

there	is	a	reasonable	belief	that	the	mental
health	care	user	is	suffering	from	a	mental
illness	 or	 severe	 or	 profound	 mental
disability,	and	requires	care,	treatment	and
rehabilitation	services	for	his	or	her	health
or	 safety,	 or	 for	 the	 health	 and	 safety	 of
other	people;	and
the	mental	health	care	user	is	incapable	of
making	an	 informed	decision	on	 the	need
for	 the	 care,	 treatment	 and	 rehabilitation
services.

27.	 Application	 for	 assisted	 care,	 treatment	 and
rehabilitation	 services.—(1)(a)	 An	 application	 referred	 to	 in
section	 26	 may	 only	 be	 made	 by	 the	 spouse,	 next	 of	 kin,
partner,	 associate,	 parent	 or	 guardian	 of	 a	 mental	 health	 care
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(i)

(ii)

(a)

(b)
(i)

(ii)

(c)

(d)

user,	but	where	the-
user	is	below	the	age	of	18	years	on	the	date	of
the	application,	the	application	must	be	made	by
the	parent	or	guardian	of	the	user;	or
spouse,	next	of	kin,	partner,	associate,	parent	or
guardian	 of	 the	 user	 is	 unwilling,	 incapable	 or
not	 available	 to	 make	 such	 an	 application,	 the
application	 may	 be	 made	 by	 a	 health	 care
provider.

(b)	 The	 applicants	 referred	 to	 in	 paragraph	 (a)	must
have	seen	the	mental	health	care	user	within	seven	days	before
making	the	application.

(2)	 Such	 application	 must	 be	 made	 in	 the	 prescribed
manner,	and	must-

set	 out	 the	 relationship	 of	 the	 applicant	 to	 the
mental	health	care	user;
if	the	applicant	is	a	health	care	provider,	state-

the	 reasons	 why	 he	 or	 she	 is	 making	 the
application;	and
what	 steps	 were	 taken	 to	 locate	 the
relatives	of	 the	user	 in	order	 to	determine
their	capability	or	availability	to	make	the
application;

set	out	grounds	on	which	 the	applicant	believes
that	 care,	 treatment	 and	 rehabilitation	 services
are	required;	and
state	the	date,	time	and	place	where	the	user	was
last	 seen	 by	 the	 applicant	 within	 seven	 days
before	the	application	is	made.
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(a)

(b)

(3)	An	application	referred	 to	 in	subsection	(1)	may	be
withdrawn	at	any	time.

(4)(a)	On	receipt	of	the	application,	the	head	of	a	health
establishment	concerned	must	cause	the	mental	health	care	user
to	be	examined	by	two	mental	health	care	practitioners.

(b)	Such	mental	health	care	practitioners	must	not	be
the	 persons	 making	 the	 application	 and	 at	 least	 one	 of	 them
must	be	qualified	to	conduct	physical	examinations.

(5)	 On	 completion	 of	 the	 examination	 referred	 to	 in
subsection	(4),	the	mental	health	care	practitioners	must	submit
their	 written	 findings	 to	 the	 head	 of	 the	 health	 establishment
concerned	on	whether	the-

circumstances	 referred	 to	 in	 section	 26(b)	 are
applicable;	and
mental	 health	 care	 user	 should	 receive	 assisted
care,	 treatment	 and	 rehabilitation	 services	 as	 an
outpatient	or	inpatient.

(6)(a)	 If	 the	 findings	 of	 the	 two	 mental	 health	 care
practitioners	 differ,	 the	 head	 of	 the	 health	 establishment
concerned	 must	 cause	 the	 mental	 health	 care	 user	 to	 be
examined	by	another	mental	health	care	practitioner.

(b)	 That	 mental	 health	 care	 practitioner	 must,	 on
completion	of	such	examination,	in	writing,	submit	a	report	on
the	aspects	referred	to	in	subsection	(5).

(7)	 The	 head	 of	 the	 health	 establishment	 may	 only
approve	 the	 application	 if	 the	 findings	 of	 two	 of	 the	 mental
health	 care	 practitioners	 referred	 to	 in	 subsection	 (4)	 or	 (6)
concur	 that	 conditions	 for	 assisted	 care,	 treatment	 and
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(a)

(b)

rehabilitation	exist.
(8)	 The	 head	 of	 the	 health	 establishment	 may	 only

approve	 assisted	 care,	 treatment	 and	 rehabilitation	 of	 a
prospective	user	as	an	inpatient	if-

the	 findings	 of	 two	 mental	 health	 care
practitioners	concur	that	conditions	for	 inpatient
care,	treatment	and	rehabilitation	exist;	and
satisfied	 that	 the	 restrictions	 and	 intrusions	 on
the	 rights	 of	 the	 mental	 health	 care	 user	 to
movement,	privacy	and	dignity	are	proportionate
to	the	care,	 treatment	and	rehabilitation	services
required.

(9)	If	satisfied,	the	head	of	the	health	establishment	must
give	 written	 notice	 to	 the	 applicant	 of	 his	 or	 her	 decision
concerning	 assisted	 care,	 treatment	 and	 rehabilitation	 in
question	and	reasons	thereof.

(10)	If	the	head	of	the	health	establishment	approves	the
application	 for	 inpatient	 assisted	 care,	 treatment	 and
rehabilitation	services,	he	or	 she	must,	within	 five	days,	cause
the	 mental	 health	 care	 user	 to	 be	 admitted	 to	 that	 health
establishment	or	 to	be	referred	 to	another	health	establishment
with	appropriate	facilities.

28.	Initial	review	of	assisted	mental	health	care	user	by
Review	 Board.—(1)	 The	 head	 of	 the	 health	 establishment
concerned	must,	within	seven	days	of	his	or	her	decision	made
under	 section	 27(9),	 send	 a	 copy	 of	 the	 application	 to	 the
relevant	Review	Board	 together	with	 a	 confirmation	 of	 his	 or
her	decision.
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(a)

(b)

(a)
(i)

(ii)

(b)

(2)	Within	30	days	of	receipt	of	the	documents	referred
to	 in	 subsection	 (1),	 the	 Review	 Board	 must	 conduct	 an
investigation	into	the-

incapacity	of	the	mental	health	care	user	to	make
an	informed	decision	on	the	need	for	the	assisted
care,	treatment	and	rehabilitation	services;	and
circumstances	 under	 which	 the	 mental	 health
care	 user	 is	 receiving	 care,	 treatment	 and
rehabilitation	services.

(3)	 On	 completion	 of	 the	 investigation,	 the	 Review
Board	must-

request	the	head	of	the	health	establishment	to-
continue	providing	 the	mental	 health	 care
user	 with	 the	 appropriate	 care,	 treatment
and	rehabilitation	services;	or
discharge	 the	 mental	 health	 care	 user
according	 to	 accepted	 clinical	 practice;
and

report	on	 its	 findings	and	 the	 steps	 taken	 to	 the
head	of	the	relevant	provincial	department.

(4)	 If	 at	 any	 stage	 before	 the	 completion	 of	 the
investigation,	 an	 appeal	 is	 lodged	 in	 terms	 of	 section	 29,	 the
Review	 Board	 must	 stop	 the	 investigation	 and	 consider	 the
appeal	in	question.

29.	 Appeal	 against	 decision	 of	 head	 of	 health
establishment	 to	 approve	 application	 for	 assisted	 care,
treatment	 and	 rehabilitation.—(1)(a)	 A	 mental	 health	 care
user,	spouse,	next	of	kin,	partner,	associate,	parent	or	guardian
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(a)
(b)

(c)

may,	within	30	days	of	the	date	of	the	written	notice	issued	in
terms	of	section	27(9),	appeal	against	 the	decision	of	 the	head
of	the	health	establishment	to	the	Review	Board.

(b)	 Such	 an	 appeal	 must	 contain	 the	 facts	 and	 the
grounds	upon	which	the	appeal	is	based.

(2)	 Within	 30	 days	 after	 receipt	 of	 the	 appeal,	 the
Review	Board	must-

consider	the	appeal	in	the	prescribed	manner;
provide	 the	 appellant,	 applicant,	 the	 relevant
mental	health	care	practitioners	and	 the	head	of
the	 health	 establishment	 concerned	 an
opportunity	 to	 make	 oral	 or	 written
representations	on	the	merits	of	the	appeal;	and
send	a	written	notice	of	its	decision	together	with
reasons	 for	 such	 decision	 to	 the	 appellant,
applicant,	 head	 of	 the	 health	 establishment	 in
question	 and	 the	 relevant	 mental	 health	 care
practitioner.

(3)	 If	 the	 Review	 Board	 upholds	 an	 appeal,	 all	 care,
treatment	 and	 rehabilitation	 services	 administered	 to	 a	mental
health	care	user	must	be	stopped	according	to	accepted	clinical
practices	 and	 the	 user,	 if	 admitted,	must	 be	 discharged	 by	 the
health	 establishment,	 unless	 the	 user	 consents	 to	 the	 care,
treatment	and	rehabilitation	services.

30.	 Periodic	 review	 and	 annual	 reports	 on	 assisted
health	care	users.—(1)	Six	months	after	the	commencement	of
care,	treatment	and	rehabilitation	services,	and	every	12	months
thereafter,	the	head	of	the	health	establishment	concerned	must
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(a)

(b)

(c)

(a)

(b)
(c)

cause	the	mental	health	status	of	an	assisted	mental	health	care
user	to	be	reviewed.

(2)	Such	review	must-
state	 the	capacity	of	 the	mental	health	care	user
to	 express	 himself	 or	 herself	 on	 the	 need	 for
care,	treatment	and	rehabilitation	services;
state	whether	there	are	other	care,	treatment	and
rehabilitation	services	 that	are	 less	 restrictive	or
intrusive	on	 the	right	 to	movement,	privacy	and
dignity	of	the	user;	and
make	 recommendations	 regarding	 a	 plan	 for
further	 care,	 treatment	 and	 rehabilitation
services.

(3)	A	summary	report	of	 the	review	must	be	submitted
to	the	Review	Board.

(4)	 Within	 30	 days	 after	 receipt	 of	 the	 report,	 the
Review	Board-

may	 consult	 with	 any	 person	 who	 may	 have
information	 concerning	 the	mental	 health	 status
of	the	user;
must	decide	on	the	review;	and
must	send	a	written	notice	of	its	decision	and	the
reasons	thereof	to	the	mental	health	care	user	in
question,	applicant	concerned,	head	of	the	health
establishment	where	the	user	is	admitted	and	the
head	of	the	relevant	provincial	department.

(5)(a)	 If	 the	 Review	 Board	 concerned	 decides	 to
discharge	the	assisted	mental	health	care	user-
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(i)

(ii)

(a)

all	 care,	 treatment	 and	 rehabilitation
services	 must	 be	 stopped	 according	 to
accepted	clinical	practices;	and
if	 admitted,	 the	 user	 must	 be	 discharged
from	 the	 relevant	 health	 establishment,
unless	 the	 user	 consents	 to	 the	 care,
treatment	and	rehabilitation	services.

(b)	 The	 head	 of	 the	 health	 establishment	 concerned
must	comply	with	the	decision	of	the	Review	Board.

31.	Recovery	of	capacity	of	assisted	mental	health	care
users	to	make	informed	decisions.—(1)	If	the	head	of	a	health
establishment,	 at	 any	 stage	 after	 approving	 an	 application	 for
assisted	 care,	 treatment	 and	 rehabilitation	 services,	 has	 reason
to	 believe	 from	 personal	 observation,	 from	 information
obtained	 or	 on	 receipt	 of	 representations	 by	 the	 user	 that	 an
assisted	mental	 health	 care	 user	 has	 recovered	 the	 capacity	 to
make	informed	decisions,	he	or	she	must	enquire	from	the	user
whether	 the	 user	 is	 willing	 to	 voluntarily	 continue	 with	 care,
treatment	and	rehabilitation	services.

(2)	 If	 the	 assisted	 mental	 health	 care	 user	 consents	 to
further	 care,	 treatment	 and	 rehabilitation	 services,	 section	 25
applies.

(3)	If	the	assisted	mental	health	care	user	is	unwilling	to
continue	 with	 care,	 treatment	 and	 rehabilitation	 services,	 and
the	head	of	the	health	establishment	is	satisfied	that	the	user	is-

no	 longer	 suffering	 from	 the	 mental	 illness	 or
mental	disability	referred	to	in	section	26(b),	the
head	of	the	health	establishment	concerned	must

"******	DEMO	-	www.ebook-converter.com*******"



(b)

(i)

(ii)

(a)

immediately	 cause	 the	 user	 to	 be	 discharged
according	to	accepted	clinical	practices;	or
still	 suffering	 from	 the	mental	 illness	 or	mental
disability	referred	to	in	section	26(b),	the	head	of
the	 health	 establishment	 concerned	 must,	 in
writing,	inform	the-

person	who	made	the	application	in	terms
of	section	27;	and
mental	 health	 care	 practitioner,	 registered
social	worker	or	nurse	administering	care,
treatment	 and	 rehabilitation	 services	 to
that	mental	health	care	user.

(4)	The	head	of	the	health	establishment	must	advise	the
persons	referred	to	in	subsection	(3)(b)	 that	 they	may	make	an
application	within	30	days	of	receipt	of	such	report	to	the	head
of	the	relevant	health	establishment	to	provide	involuntary	care,
treatment	 and	 rehabilitation	 services	 to	 the	 user	 and	 that
sections	32	and	33	apply.

(5)	 If	 the	 application	 is	 not	 made	 within	 30	 days,	 the
assisted	mental	health	care	user	must	be	discharged.

32.	Care,	treatment	and	rehabilitation	of	mental	health
care	users	without	consent.—A	mental	health	care	user	must
be	 provided	 with	 care,	 treatment	 and	 rehabilitation	 services
without	 his	 or	 her	 consent	 at	 a	 health	 establishment	 on	 an
outpatient	or	inpatient	basis	if-

an	application	 in	writing	 is	made	 to	 the	head	of
the	health	establishment	concerned	to	obtain	the
necessary	 care,	 treatment	 and	 rehabilitation
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(b)

(i)

(ii)

(c)

(i)

(ii)

services	and	the	application	is	granted;
at	 the	 time	 of	 making	 the	 application,	 there	 is
reasonable	belief	that	the	mental	health	care	user
has	a	mental	illness	of	such	a	nature	that-

the	user	is	likely	to	inflict	serious	harm	to
himself	or	herself	or	others;	or
care,	 treatment	 and	 rehabilitation	 of	 the
user	 is	necessary	 for	 the	protection	of	 the
financial	interests	or	reputation	of	the	user;
and

at	 the	 time	 of	 the	 application	 the	mental	 health
care	 user	 is	 incapable	 of	 making	 an	 informed
decision	on	the	need	for	 the	care,	 treatment	and
rehabilitation	services	and	is	unwilling	to	receive
the	care,	treatment	and	rehabilitation	required.

33.	 Application	 to	 obtain	 involuntary	 care,	 treatment
and	 rehabilitation.—(1)(a)	 An	 application	 for	 involuntary
care,	treatment	and	rehabilitation	services	may	only	be	made	by
the	spouse,	next	of	kin,	partner,	associate,	parent	or	guardian	of
a	mental	health	care	user,	but	where	the-

user	 is	 below	 the	 age	 of	 18	 years	 on	 the
date	 of	 the	 application,	 the	 application
must	be	made	by	the	parent	or	guardian	of
the	user;	or
spouse,	 next	 of	 kin,	 partner,	 associate,
parent	or	guardian	of	the	user	is	unwilling,
incapable	or	is	not	available	to	make	such
application,	 the	 application	may	 be	made
by	a	health	care	provider.

"******	DEMO	-	www.ebook-converter.com*******"



(a)

(b)
(i)

(ii)

(c)

(d)

(b)	 The	 applicants	 referred	 to	 in	 paragraph	 (a)	must
have	seen	the	mental	health	care	user	within	seven	days	before
making	the	application.

(2)	 Such	 application	 must	 be	 made	 in	 the	 prescribed
manner,	and	must-

set	 out	 the	 relationship	 of	 the	 applicant	 to	 the
mental	health	care	user;
if	the	applicant	is	a	health	care	provider,	state-

the	reasons	why	the	application	is	made	by
him	or	her;	and
what	 steps	 were	 taken	 to	 locate	 the
relatives	 of	 the	 user	 to	 determine	 their
capability	 or	 availability	 to	 make	 the
application;

set	out	grounds	on	which	 the	applicant	believes
that	 care,	 treatment	 and	 rehabilitation	 are
required;	and
state	the	date,	time	and	place	where	the	user	was
last	 seen	 by	 the	 applicant	 within	 seven	 days
before	making	the	application.

(3)	An	application	referred	 to	 in	subsection	(1)	may	be
withdrawn	at	any	time.

(4)(a)	 On	 receipt	 of	 the	 application,	 the	 head	 of	 the
health	 establishment	 concerned	 must	 cause	 the	 mental	 health
care	 user	 to	 be	 examined	 by	 two	 mental	 health	 care
practitioners.

(b)	Such	mental	health	care	practitioners	must	not	be
the	person	making	the	application	and	at	least	one	of	them	must
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(a)

(b)

(a)

be	qualified	to	conduct	physical	examinations.
(5)	On	completion	of	the	examination	the	mental	health

care	 practitioners	 must	 submit	 to	 the	 head	 of	 the	 health
establishment	their	written	findings	on	whether	the-

circumstances	referred	to	in	section	32(b)	and	(c)
are	applicable;	and
mental	health	care	user	must	receive	involuntary
care,	treatment	and	rehabilitation	services.

(6)(a)	 If	 the	 findings	 of	 the	 two	 mental	 health	 care
practitioners	 differ,	 the	 head	 of	 the	 health	 establishment
concerned	 must	 cause	 the	 mental	 health	 care	 user	 to	 be
examined	by	another	mental	health	care	practitioner.

(b)	 That	 mental	 health	 care	 practitioner	 must,	 on
completion	of	such	examination	submit	a	written	report	on	the
aspects	referred	to	in	subsection	(5).

(7)	 The	 head	 of	 the	 health	 establishment	 may	 only
approve	 the	 application	 if	 the	 findings	 of	 two	 of	 the	 mental
health	 care	 practitioners	 referred	 to	 in	 subsection	 (4)	 or	 (6)
concur	 that	 conditions	 for	 involuntary	 care,	 treatment	 and
rehabilitation	exist.

(8)	 The	 head	 of	 the	 health	 establishment	 must,	 in
writing,	 inform	 the	 applicant	 and	 give	 reasons	 on	 whether	 to
provide	involuntary	care,	treatment	and	rehabilitation	services.

(9)	 If	 the	 head	 of	 the	 health	 establishment	 approves
involuntary	care,	treatment	and	rehabilitation	services,	he	or	she
must-

within	48	hours	cause	the	mental	health	care	user
to	be	admitted	to	that	health	establishment;	or
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(b)

(a)

(b)

(c)

(i)

(ii)

with	 the	 concurrence	 of	 the	 head	 of	 any	 other
health	 establishment	 with	 the	 appropriate
facilities,	 refer	 the	 user	 to	 that	 health
establishment.

34.	 72-Hour	 assessment	 and	 subsequent	 provision	 of
further	involuntary	care,	treatment	and	rehabilitation.—(1)
If	the	head	of	the	health	establishment	grants	the	application	for
involuntary	care,	treatment	and	rehabilitation	services,	he	or	she
must-

ensure	 that	 the	 user	 is	 given	 appropriate	 care,
treatment	and	rehabilitation	services;
admit	the	user	and	request	a	medical	practitioner
and	 another	 mental	 health	 care	 practitioner	 to
assess	 the	 physical	 and	 mental	 health	 status	 of
the	user	 for	a	period	of	72	hours	 in	 the	manner
prescribed;	and
ensure	 that	 the	 practitioners	 also	 consider
whether-

the	 involuntary	 care,	 treatment	 and
rehabilitation	 services	must	 be	 continued;
and
such	 care,	 treatment	 and	 rehabilitation
services	must	be	provided	on	an	outpatient
or	inpatient	basis.

(2)	The	head	of	the	health	establishment	must,	within	24
hours	 after	 the	 expiry	 of	 the	 72-hour	 assessment	 period	make
available	the	findings	of	the	assessment	to	the	applicant.

(3)	If	the	head	of	the	health	establishment	following	the
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(a)

(b)

(i)

(ii)
(c)

(i)

(aa)

(bb)

(cc)

assessment,	is	of	the	opinion	that	the	mental	health	status	of	the
mental	health	care	user-

does	not	warrant	involuntary	care,	treatment	and
rehabilitation	 services,	 the	 user	 must	 be
discharged	immediately,	unless	the	user	consents
to	the	care,	treatment	and	rehabilitation	services;
or
warrants	 further	 involuntary	care,	 treatment	and
rehabilitation	services	on	an	outpatient	basis,	he
or	she	must-

discharge	the	user	subject	to	the	prescribed
conditions	or	procedures	relating	to	his	or
her	 outpatient	 care,	 treatment	 and
rehabilitation	services;	and
in	writing,	inform	the	Review	Board;

warrants	 further	 involuntary	care,	 treatment	and
rehabilitation	 services	 on	 an	 inpatient	 basis,	 the
head	of	the	health	establishment	must-

within	 seven	 days	 after	 the	 expiry	 of	 the
72-hour	 assessment	 period	 submit	 a
written	 request	 to	 the	 Review	 Board	 to
approve	further	involuntary	care,	treatment
and	 rehabilitation	services	on	an	 inpatient
basis	containing-

a	 copy	 of	 the	 application	 referred
to	in	section	33;
a	copy	of	the	notice	given	in	terms
of	section	33(8);
a	copy	of	 the	assessment	 findings;
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(dd)
(ii)

(a)

(b)

(a)

(b)

and
the	basis	for	the	request;	and

give	notice	to	the	applicant	of	the	date	on
which	 the	 relevant	 documents	 were
submitted	to	the	Review	Board.

(4)	 If	 the	 mental	 health	 care	 user	 is	 to	 be	 cared	 for,
treated	and	rehabilitated	on	an	 inpatient	basis	and	the	user	has
been	admitted	to	a	health	establishment	which	is-

a	 psychiatric	 hospital,	 that	 hospital	 must	 keep,
care	for,	treat	and	rehabilitate	the	user;	or
not	 a	 psychiatric	 hospital,	 that	 user	 must	 be
transferred	 to	 a	 psychiatric	 hospital	 for	 care,
treatment	 and	 rehabilitation	 services,	 until	 the
Review	Board	makes	its	decision.

(5)	 If	 at	 any	 time	 after	 the	 expiry	 of	 the	 72-hour
assessment	period,	the	head	of	the	health	establishment	is	of	the
opinion	 that	 the	 user	 who	 was	 admitted	 on	 an	 involuntary
inpatient	basis	is	fit	to	be	an	outpatient,	he	or	she	must-

discharge	 the	 user	 according	 to	 the	 prescribed
conditions	or	procedures;	and
inform	the	Review	Board	in	writing.

(6)	The	head	of	the	health	establishment	may	cancel	the
discharge	 and	 request	 the	 user	 to	 return	 to	 the	 health
establishment	on	an	involuntary	inpatient	basis,	if	he	or	she	has
reason	 to	 believe	 that	 the	 user	 fails	 to	 comply	with	 the	 terms
and	conditions	of	such	discharge.

(7)	The	Review	Board	must,	within	30	days	of	receipt	of
documents	referred	to	in	subsection	(3)(c)(i)-
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(a)

(b)

(c)

consider	 the	 request	 in	 the	 prescribed	 manner,
and	 give	 the	 applicant,	 mental	 health	 care
practitioners	 referred	 to	 in	 section	 33	 or	 an
independent	 mental	 health	 care	 practitioner,	 if
any,	and	the	head	of	the	health	establishment	an
opportunity	 to	 make	 oral	 or	 written
representations	on	the	merits	of	the	request;
send	 a	 decision	 in	 writing	 with	 reasons	 to	 the
applicant	 and	 the	 head	 of	 the	 health
establishment;	and
if	the	Review	Board	decides	to	grant	the	request,
submit	 to	 the	 Registrar	 of	 a	 High	 Court	 the
documents	referred	to	in	subsection	(3)(c)(i)	and
the	 written	 notice	 for	 consideration	 by	 a	 High
Court.

(8)	 If	 at	 any	 stage	before	making	a	decision	on	 further
involuntary	 care,	 treatment	 and	 rehabilitation	 services	 on	 an
inpatient	basis,	 an	appeal	 is	 lodged	against	 the	decision	of	 the
head	 of	 the	 health	 establishment	 in	 terms	 of	 section	 35,	 the
Review	Board	must	 stop	 the	 review	proceedings	 and	 consider
the	appeal.

35.	 Appeals	 against	 decision	 of	 head	 of	 health
establishment	 on	 involuntary	 care,	 treatment	 and
rehabilitation.—(1)(a)	 A	 mental	 health	 care	 user,	 or	 the
spouse,	next	of	kin,	partner,	associate,	parent	or	guardian	of	the
mental	health	care	user	may,	within	30	days	of	 the	date	of	 the
written	 notice	 issued	 in	 terms	 of	 section	 33(8),	 appeal	 against
the	decision	of	head	of	 the	health	establishment	to	the	Review
Board.
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(a)

(b)

(c)

(d)

(a)

(b)

(b)	 Such	 an	 appeal	 must	 contain	 the	 facts	 and	 the
grounds	on	which	the	appeal	is	based.

(2)	Within	30	days	after	receipt	of	the	notice	of	appeal,
the	Review	Board	must-

obtain	from	the	head	of	the	health	establishment
concerned,	 a	 copy	 of	 the	 application	 made	 in
terms	 of	 section	 33,	 notice	 given	 in	 terms	 of
section	 33(8)	 and	 a	 copy	 of	 the	 findings	 of	 the
assessment	conducted	 in	 terms	of	section	34(1),
if	applicable;
give	 the	 appellant,	 applicant,	 mental	 health
practitioners	 referred	 to	 in	 section	 33,	 an
independent	 mental	 health	 care	 practitioner,	 if
any,	 and	 the	 head	 of	 the	 health	 establishment
concerned	an	opportunity	to	make	written	or	oral
representations	on	the	merits	of	the	appeal;
consider	 the	 appeal	 in	 the	 prescribed	 manner;
and
send	 a	 written	 notice	 of	 its	 decision	 and	 the
reasons	 for	 such	 decision	 to	 the	 appellant,
applicant,	 the	 head	 of	 the	 health	 establishment
concerned	 and	 head	 of	 the	 relevant	 provincial
department.

(3)	If	the	Review	Board	upholds	the	appeal-
all	 care,	 treatment	 and	 rehabilitation	 services
administered	to	the	mental	health	care	user	must
be	 stopped	 according	 to	 accepted	 clinical
practices;	and
the	user,	 if	admitted,	must	be	discharged	by	 the

"******	DEMO	-	www.ebook-converter.com*******"



(a)

(b)

(c)
(i)

(ii)

head	of	the	health	establishment,	unless	the	user
consents	to	the	care,	treatment	and	rehabilitation
services.

(4)	 If	 the	Review	Board	does	not	uphold	 the	appeal,	 it
must	submit	the	documents	referred	to	in	subsection	(2)(a)	and
(d)	to	the	Registrar	of	a	High	Court	for	the	review	by	the	High
Court.

36.	 Judicial	 review	 on	 need	 for	 further	 involuntary
care,	treatment	and	rehabilitation	services.—Within	30	days
after	 receipt	of	 the	documents	submitted	by	 the	Review	Board
in	terms	of	section	34(7)	or	35(4),	the	High	Court-

must	 consider	 information	 submitted	 and	 any
other	 representations	 made	 by	 any	 person
referred	to	in	section	35(1);
may	 obtain	 information	 from	 any	 relevant
person;	and
must	thereafter	order-

further	hospitalisation	of	the	mental	health
care	 user	 and,	 if	 necessary,	 the	 financial
affairs	 of	 the	 mental	 health	 care	 user	 be
managed	 and	 administered	 according	 to
the	provisions	of	Chapter	VIII;	or
immediate	 discharge	 of	 the	mental	 health
care	user.

37.	Periodic	review	and	annual	reports	on	involuntary
mental	 health	 care	 users.—(1)	 Six	 months	 after	 the
commencement	 of	 care,	 treatment	 and	 rehabilitation	 services,
and	every	12
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(a)

(b)

(c)

(d)

(a)

(b)

months	 thereafter,	 the	 head	 of	 the	 health	 establishment
concerned	must	cause	the	mental	health	status	of	an	involuntary
mental	health	care	user	to	be	reviewed.

(2)	Such	review	must-
state	 the	capacity	of	 the	mental	health	care	user
to	 express	 himself	 or	 herself	 on	 the	 need	 for
care,	treatment	and	rehabilitation	services;
state	whether	the	mental	health	care	user	is	likely
to	 inflict	 serious	 harm	 on	 himself	 or	 herself	 or
other	people;
state	 whether	 there	 is	 other	 care,	 treatment	 and
rehabilitation	services	 that	are	 less	 restrictive	or
intrusive	 on	 the	 right	 of	 the	mental	 health	 care
user	to	movement,	privacy	and	dignity;	and
make	 recommendations	 regarding	 a	 plan	 for
further	care,	treatment	or	rehabilitation	service.

(3)	The	head	of	the	health	establishment	must	submit	a
summary	report	of	the	review	to	the	Review	Board.

(4)	 Within	 30	 days	 after	 receipt	 of	 the	 report,	 the
Review	Board	must-

consider	 the	 report	 including	 obtaining
information	from	any	relevant	person;	and
send	a	written	notice	of	its	decision	to	the	mental
health	 care	 user,	 applicant,	 head	 of	 the	 health
establishment	 concerned	 and	 head	 of	 the
provincial	department	stating	the	reasons	for	the
decision.

(5)(a)	If	 the	Review	Board	decides	that	 the	involuntary
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(i)

(ii)

mental	health	care	user	be	discharged-
all	 care,	 treatment	 and	 rehabilitation	 services
administered	 to	 the	 user	 must	 be	 stopped
according	to	accepted	clinical	practices;	and
the	user,	 if	admitted,	must	be	discharged	by	 the
health	 establishment	 concerned,	 unless	 the	 user
consents	to	the	care,	treatment	and	rehabilitation
services.

(b)	The	head	of	the	health	establishment	must	comply
with	the	decision	of	the	Review	Board.

(6)	The	Registrar	of	the	High	Court	must	be	notified	in
writing	of	a	discharge	made	in	terms	of	this	section.

38.	Recovery	of	 capacity	 of	 involuntary	mental	health
care	users	to	make	informed	decisions.—(1)	If	the	head	of	a
health	 establishment	 is	 of	 the	 opinion	 from	 personal
observation,	 information	 obtained	 or	 on	 receipt	 of
representations	 by	 the	 user,	 that	 an	 involuntary	 mental	 health
care	 user	 is	 capable	 of	making	 informed	 decisions,	 he	 or	 she
must	 enquire	 from	 the	 user	 whether	 the	 user	 is	 willing	 to
voluntarily	continue	with	 the	care,	 treatment	and	rehabilitation
services.

(2)	If	the	involuntary	mental	health	care	user	consents	to
further	 care,	 treatment	 and	 rehabilitation	 services,	 section	 25
applies.

(3)	 If	 the	 involuntary	 mental	 health	 care	 user	 is
unwilling	 to	 continue	 with	 care,	 treatment	 and	 rehabilitation
services	 and	 the	 head	 of	 the	 health	 establishment	 is	 satisfied
that	 the	 user	 no	 longer	 has	 a	 mental	 illness	 as	 referred	 to	 in
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(a)

(b)

(a)

(b)

section	 32(b),	 the	 head	 of	 the	 health	 establishment	 concerned
must	immediately	cause	the	user	to	be	discharged	according	to
accepted	clinical	practices.

39.	Transfer	 of	mental	 health	 care	users	 to	maximum
security	facilities.—(1)	The	head	of	a	health	establishment	may
submit	a	request	in	writing	to	the	relevant	Review	Board	for	an
order	 for	 transfer	 of	 an	 assisted	 or	 involuntary	 mental	 health
care	 user	 to	 a	 health	 establishment	 with	 maximum	 security
facilities	if	the	user	has-

previously	 absconded	 or	 attempted	 to	 abscond;
or
inflicted	or	 is	 likely	 to	 inflict	harm	on	others	 in
the	health	establishment.

(2)	The	head	of	the	health	establishment	must	submit	a
copy	 of	 the	 report	 to	 the	 applicant	 to	 enable	 the	 applicant	 to
submit	representations	to	the	Review	Board	on	the	merits	of	the
transfer.

(3)	The	Review	Board	must	not	approve	the	request-
in	 order	 to	 punish	 the	 mental	 health	 care	 user
concerned;	or
if	not	satisfied	that	the	mental	health	status	of	the
user	 warrants	 a	 transfer	 to	 maximum	 security
facilities.

(4)	 If	 the	 Review	 Board	 approves	 the	 request	 it	 must
forward	a	copy	of	the	order	concerned	to	the	head	of	the	health
establishment	 and	 the	 head	 of	 the	 relevant	 provincial
department.

(5)	Within	14	days	of	 receipt	of	 the	order,	 the	head	of
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(a)

(b)

(a)

the	 provincial	 department	 concerned	must	make	 the	 necessary
arrangements	 with	 the	 appropriate	 health	 establishment	 and
effect	the	transfer	as	ordered.

(6)	 The	 head	 of	 a	 health	 establishment	 may,	 with	 the
concurrence	 of	 the	 head	 of	 the	 health	 establishment	 with
maximum	 security	 facilities,	 effect	 transfer	 pending	 the
decision	 of	 the	 Review	 Board	 if	 the	 conduct	 of	 the	 mental
health	care	user	has	or	is	likely	to	give	rise	to	an	emergency.

40.	 Intervention	 by	members	 of	 South	 African	 Police
Service.—(1)	If	a	member	of	the	South	African	Police	Service
has	 reason	 to	 believe,	 from	 personal	 observation	 or	 from
information	obtained	from	a	mental	health	care	practitioner,	that
a	person	due	to	his	or	her	mental	illness	or	severe	or	profound
intellectual	disability	is	likely	to	inflict	serious	harm	to	himself
or	herself	or	others,	the	member	must	apprehend	the	person	and
cause	that	person	to	be-

taken	 to	 an	 appropriate	 health	 establishment
administered	under	 the	auspices	of	 the	State	 for
assessment	 of	 the	 mental	 health	 status	 of	 that
person;	and
handed	 over	 into	 custody	 of	 the	 head	 of	 the
health	 establishment	 or	 any	 other	 person
designated	 by	 the	 head	 of	 the	 health
establishment	to	receive	such	persons.

(2)	 If	 a	 mental	 health	 care	 practitioner,	 after	 the
assessment	referred	to	in	subsection	(1),	is	of	the	view	that	the
person	apprehended	is-

due	 to	 mental	 illness	 or	 severe	 or	 profound
intellectual	 disability,	 likely	 to	 inflict	 serious
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(b)

(a)

(b)

harm	to	himself	or	herself	or	others,	must	admit
the	 person	 to	 the	 health	 establishment	 for	 a
period	not	exceeding	24	hours	for	an	application
to	be	made	in	terms	of	section	33;	or
unlikely	 to	 cause	 harm,	 he	 or	 she	must	 release
the	person	immediately.

(3)	 If	 an	 application	 is	 not	 made	 within	 the	 24-hour
period,	 the	 person	 apprehended	 must	 be	 discharged
immediately.

(4)	If	an	assisted	or	involuntary	mental	health	care	user
has	absconded	or	is	deemed	to	have	absconded	or	if	the	user	has
to	 be	 transferred	 under	 sections	 27(10),	 33(9),	 34(4)(b),	 34(6)
and	 39,	 the	 head	 of	 the	 health	 establishment	 may	 request
assistance	from	the	South	African	Police	Service	to-

locate,	 apprehend	 and	 return	 the	 user	 to	 the
health	establishment	concerned;	or
transfer	the	user	in	the	prescribed	manner.

(5)	The	South	African	Police	Service	must	comply	with
the	request.

(6)	When	 requesting	 the	 assistance,	 the	 South	 African
Police	 Service	 must	 be	 informed	 of	 the	 estimated	 level	 of
dangerousness	of	the	assisted	or	involuntary	mental	health	care
user.

(7)	 A	 person	 apprehended	 in	 terms	 of	 subsection	 (4)
may	 be	 held	 in	 custody	 at	 a	 police	 station	 for	 such	 period	 as
prescribed	 to	effect	 the	 return	or	 the	 transfer	 in	 the	prescribed
manner.

(8)	A	member	of	the	South	African	Police	Service,	may
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(a)

(b)

use	 such	 constraining	 measures	 as	 may	 be	 necessary	 and
proportionate	in	the	circumstances	when	apprehending	a	person
or	performing	any	function	in	terms	of	this	section	.	.	.

CHAPTER	VIII
CARE	AND	ADMINISTRATION	OF	PROPERTY	OF

MENTALLY	ILL	PERSON	OR	PERSON	WITH	SEVERE	OR
PROFOUND	INTELLECTUAL	DISABILITY

59.	 Appointment	 of	 administrator	 for	 care	 and
administration	of	property	of	mentally	ill	person	or	person
with	 severe	 or	 profound	 intellectual	 disability.—(1)	 A
Master	of	a	High	Court	may	appoint	an	administrator	to	care	for
and	administer	 the	property	of	 a	mentally	 ill	 person	or	person
with	severe	or	profound	intellectual	disability	on	consideration
and	processing	of-

an	application	submitted	 in	 terms	of	section	60;
or
an	order	made	by	a	High	Court	after	an	appeal	or
an	 enquiry	 referred	 to	 in	 section	 60	 or	 61,
respectively,	stating	that	such	person	is	incapable
of	 managing	 his	 or	 her	 property	 and	 that	 an
administrator	be	appointed.

(2)	An	 administrator	may	only	be	 appointed	 in	 respect
of	the	property	of	a	mentally	ill	person	or	person	with	severe	or
profound	 intellectual	 disability	 if	 the	 procedures	 set	 out	 in
sections	60	or	61	have	been	complied	with.

60.	 Application	 to	 Master	 of	 High	 Court	 for
appointment	of	administrator.—(1)	Any	person	over	the	age
of	 18	 may	 apply	 to	 a	 Master	 of	 a	 High	 Court	 for	 the
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(a)

(i)

(ii)

(b)

(c)

(d)

(e)

(f)

appointment	 of	 an	 administrator	 for	 a	 mentally	 ill	 person	 or
person	with	severe	or	profound	intellectual	disability.

(2)	The	application	must	be	made	in	writing,	under	oath
or	solemn	affirmation	and	must-

set	 out	 the	 relationship	 of	 the	 applicant	 to	 that
person	and-

if	 the	applicant	 is	not	a	 spouse	or	next	of
kin	 of	 that	 person,	 the	 reason	 why	 the
spouse	 or	 next	 of	 kin	 did	 not	 make	 the
application;	and
if	 they	 are	 not	 available	 to	 make	 the
application,	 what	 steps	 were	 taken	 to
establish	their	whereabouts	before	making
the	application;

include	 all	 available	 mental	 health	 related
medical	 certificates	 or	 reports	 relevant	 to	 the
mental	health	status	of	 that	person	and	to	his	or
her	incapability	to	manage	his	or	her	property;
set	 out	 the	 grounds	 on	 which	 the	 applicant
believes	 that	 such	 person	 is	 incapable	 of
managing	his	or	her	property;
state	that,	within	seven	days	immediately	before
submitting	 the	 application,	 the	 applicant	 had
seen	that	person;
state	the	particulars	of	that	person	and	his	or	her
estimated	property	value	and	annual	income;	and
give	the	particulars	and	contact	details	of	persons
who	may	provide	further	information	relating	to
the	mental	health	status	of	that	person.
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(a)

(b)

(i)

(ii)

(a)

(b)

(c)

(a)

(3)	 The	 applicant	must	 attach	 proof	 that	 a	 copy	 of	 the
application	has	been	submitted	to	the	mentally	ill	person.

(4)	The	Master	of	the	High	Court	may,	after	considering
the	application-

appoint	 an	 interim	 administrator	 pending	 the
outcome	 of	 the	 investigation	 referred	 to
subsection	(5);	or
appoint	 an	 administrator	 without	 conducting
such	investigation,	if-

the	 estimated	 property	 value	 and	 annual
income	 of	 that	 person	 is	 below	 the
prescribed	amount;	and
satisfied	that	sufficient	good	grounds	exist
to	make	the	appointment.

(5)	The	Master	of	the	High	Court	must,	within	30	days
of	 receipt	 of	 the	 application,	 cause	 an	 investigation	 into	 the
merits	of	the	application	to	be	conducted	by	a	suitably	qualified
person,	if-

certain	 allegations	 in	 the	 application	 require
confirmation;
further	 information	 is	 required	 to	 support	 the
application;	or
the	estimated	property	value	and	annual	 income
of	that	person	is	above	the	prescribed	amount.

(6)	The	person	conducting	the	investigation-
must	confirm	all	allegations	and	facts	contained
in	 the	application	and	call	on	 that	person	or	his
or	 her	 legal	 representative	 to	 respond	 to	 the
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(b)
(i)

(ii)

(c)

(a)
(b)
(c)

application;
may-

summon	any	person	 to	appear	before	him
or	 her	 to	 provide	 information	 and
documents	relevant	to	the	application;	and
enquire	 into	 the	 financial	 position	 of	 that
person;	and

must	submit	a	report	on	his	or	her	findings	to	the
Master	of	the	High	Court.

(7)	The	investigation	must	be	finalised	within	60	days	of
being	instituted	or	such	extended	periods	as	may	be	granted	by
the	Master.

(8)	 The	Master	must,	within	 14	 days	 after	 considering
the	report-

appoint	an	administrator;
decline	to	appoint	an	administrator;	or
refer	 the	 matter	 for	 consideration	 by	 a	 High
Court	Judge	in	chambers.

(9)	 The	 Master	 must,	 in	 writing,	 inform	 the	 applicant
and	 the	mentally	 ill	 person	or	 person	with	 severe	or	 profound
intellectual	 disability	 of	 his	 or	 her	 decision	 and	 the	 reasons
thereof.

(10)	 The	 applicant,	 mentally	 ill	 person	 or	 person	 with
severe	or	profound	intellectual	disability	may,	within	30	days	of
receipt	of	 the	written	notice,	appeal	against	 the	decision	of	 the
Master	by	submitting	a	written	notice	of	appeal	to	a	High	Court
Judge	 in	 chambers	 and	 a	 copy	 to	 the	 Master	 setting	 out	 the
grounds	of	the	appeal.
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(a)
(b)
(c)

(d)

(e)

(a)

(i)
(ii)

(iii)

(b)
(c)

(11)	 If	 the	 Master	 refers	 the	 application	 for	 the
consideration	by	a	High	Court	Judge	in	chambers,	or	receives	a
copy	of	the	written	notice	of	appeal,	he	or	she	must,	within	14
days,	submit	to	the	High	Court	Judge	in	chambers	a	copy	of-

the	application;
a	written	summary	of	his	or	her	findings;
a	 report	 on	 the	 investigation	 in	 terms	 of
subsection	(5),	if	conducted;
the	 reasons	 for	 declining	 the	 application	 or	 for
referring	the	application	to	the	High	Court	Judge
in	chambers;	and
the	notice	of	appeal	by	the	applicant,	in	the	case
of	an	appeal.

(12)	The	High	Court	Judge	in	chambers	must,	within	30
days	of	receipt	of	the	relevant	documents-

consider	 the	 application	 or	 appeal,	 as	 the	 case
may	 be,	 in	 the	 appropriate	 manner,	 including
providing	the-

appellant	or	applicant,	as	the	case	may	be;
independent	mental	health	practitioners,	if
any;	and
head	 of	 the	 relevant	 health	 establishment,
with	 the	 opportunity	 to	 make	 oral	 or
written	representations	on	the	merits	of	the
application	or	appeal;

make	a	recommendation;	and
send	 a	written	 notice	 of	 the	 recommendation	 to
the	relevant	Master	of	 the	High	Court,	 the	head
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(a)

(b)

of	 the	 relevant	 provincial	 department	 and	 the
persons	referred	to	in	paragraph	(a).

(13)	The	Master	must,	within	60	days	of	being	notified
of	 the	 recommendation	by	 the	High	Court	 judge	 in	 chambers,
cause	an	 investigation	 to	be	conducted	 to	determine	a	 suitable
candidate	 to	 be	 appointed	 as	 administrator	 for	 the	 person
concerned	and	appoint	the	administrator.

(14)	The	costs	for	conducting	the	investigation	referred
to	in	subsections	(5)	and	(13)	must	be-

paid	out	of	the	estate	of	the	mentally	ill	person	or
if	 the	 Master	 or	 the	 High	 Court	 judge	 in
chambers	is	of	the	view	that	the	application	was
trivial	 or	 vexatious,	 out	 of	 the	 property	 of	 the
applicant;	and
determined	by	the	Master	after	consultation	with
the	person	conducting	the	investigation.

61.	Recommendation	to	appoint	administrator	by	High
Court	during	enquiry	or	in	course	of	legal	proceeding.—(1)
If	 a	High	Court,	when	 conducting	 an	 enquiry	 in	 terms	 of	 this
Act	or	during	any	legal	proceeding,	has	reason	to	believe	that	a
person	 in	 respect	 of	 whom	 an	 enquiry	 or	 legal	 proceeding	 is
held	 or	 conducted	 may	 be	 incapable	 of	 managing	 his	 or	 her
property,	 the	 High	 Court	 may,	 as	 part	 of	 that	 enquiry	 or
proceeding,	 initiate	 an	 investigation	 into	 the	 mental	 health
status	of	that	person	and	his	or	her	capacity	to	manage	his	or	her
property.

(2)	 The	 High	 Court	 may,	 when	 conducting	 such
investigation,	request	for	further	information	from	any	relevant
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(a)

(b)

(a)
(i)

(ii)

(b)

(a)

person	 as	 may	 be	 necessary	 for	 purposes	 of	 establishing	 the
mental	health	status	of	the	person	concerned	and	the	capacity	of
that	person	to	manage	his	or	her	property.

(3)	If	on	completion	of	the	investigation,	the	High	Court
finds	that	the	mental	health	status	of	the	person	concerned	is	of
such	a	nature	that	such	person	is	incapable	of	managing	his	or
her	property,	the	High	Court	may-

recommend	that	an	administrator	be	appointed	in
respect	of	that	person;	and
in	writing,	notify	 that	person	and	a	Master	of	 a
High	Court	 of	 the	 finding	 and	 recommendation
and	the	reasons	thereof.

(4)	The	Master	of	the	High	Court	must,	within	60	days
of	the	notice	by	the	High	Court-

cause	an	investigation	to	be	conducted-
into	 the	 estimated	 property	 value	 and
annual	 income	 of	 the	 person	 concerned;
and
to	 determine	 a	 suitable	 candidate	 to	 be
appointed	as	administrator	for	that	person;
and

appoint	 an	 administrator,	 if	 the	 estimated
property	value	and	annual	 income	of	 the	person
concerned	is	below	the	prescribed	amount.

(5)	The	costs	for	conducting	the	investigation	referred	to
in	subsection	(4)	must	be-

paid	out	of	 the	estate	of	 the	mentally	ill	person;
and
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(b)

(i)
(ii)

(a)

(b)

(i)

(ii)

determined	by	the	Master	after	consultation	with
the	person	conducting	the	investigation.

62.	 Confirmation	 of	 appointment	 of	 administrator.—
An	appointment	 of	 an	 administrator	 is	 effective	 from	 the	 date
on	which	a	Master	of	a	High	Court	 signs	an	official	notice	of
such	appointment.

63.	Powers,	functions	and	duties	of	administrators	and
miscellaneous	 provisions	 relating	 to	 appointment	 of
administrators.—(1)(a)	 An	 administrator	 must,	 before	 a
Master	of	a	High	Court	signs	an	official	notice	of	appointment,
lodge	security	with	the	relevant	Master	of	the	High	Court	of	an
amount	to	be	determined	by	the	Master.

(b)	 The	 Master	 may,	 on	 good	 cause	 shown	 by	 the
administrator-

reduce	the	amount	of	security	required;	or
dispense	with	security.

(2)	If	the	Master	at	any	stage-
becomes	 aware	 that	 sequestration	 proceedings
against	the	administrator	have	commenced	or	are
likely	to	be	instituted;	or
has	reason	to	believe	that	it	is	in	the	best	interest
of	 the	 person	 in	 respect	 of	 whom	 the
administrator	has	been	appointed,	he	or	she	may-

increase	the	amount	of	security	to	be	paid
by	that	administrator,	or
appoint	 a	 co-administrator,	 and	 all	 acts
relating	 to	 the	 property	 of	 the	 person
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(a)

(b)

(a)

(b)

(i)
(ii)

(a)
(b)

concerned	must	 be	done	with	 the	 consent
of	both	administrators.

(3)	An	administrator	has	powers	and	functions	to-
take	 care	 of	 and	 administer	 the	 property	 of	 the
person	 for	 whom	 he	 or	 she	 is	 appointed	 and
perform	all	functions	incidental	thereto;	and
carry	 on	 any	 business	 or	 undertaking	 of	 that
person	subject	to	any	other	law.

(4)	An	administrator-
may	 not	 alienate	 or	 mortgage	 any	 immovable
property	 of	 the	 person	 for	 whom	 he	 or	 she	 is
appointed	unless	 authorised	 to	do	 so	by	a	 court
order	or	with	the	consent	of	the	relevant	Master
of	the	High	Court;	and
his	or	her	spouse,	child,	parent,	partner,	associate
or	agent	may	not	purchase	or	otherwise	acquire
any	property	of	that	person	unless-

with	the	consent	of	the	relevant	Master;	or
the	purchase	or	acquisition	was,	in	writing,
legally	 authorised	 by	 that	 person	 before
that	administrator	was	appointed.

(5)	An	administrator	must,	 immediately	after	his	or	her
appointment,	pay	all	moneys	 received	on	behalf	of	 the	person
he	or	she	is	appointed	for	into	the	hands	of	the	relevant	Master
of	the	High	Court,	unless-

the	Master	directs	otherwise;
a	legal	document	of	that	person	made	before	the
administrator	 was	 appointed,	 authorises
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(c)
(i)
(ii)

(iii)

(iv)

(a)

(b)
(c)

(a)
(b)
(c)

(i)

(ii)

otherwise;	or
the	money	is	required	to-

repay	of	any	debt;
pay	 expenses	 relating	 to	 the	 safe	 custody
of	the	property	of	that	person;
maintain	 or	 educate	 that	 person	 or	 his	 or
her	dependants;	or
pay	 for	 the	 current	 expenditure	 of	 the
business	or	undertaking	of	the	person.

64.	 Termination	 of	 administrator.—(1)	 The	 term	 of
office	 of	 an	 administrator	 appointed	 in	 terms	 of	 this	Act	may
only	be	terminated	on	consideration	of	an	application	made	by-

a	 person	 in	 respect	 of	 whom	 the	 administrator
was	appointed;
that	administrator;	or
the	 person	 who	 made	 an	 application	 for	 the
appointment	of	the	administrator	concerned.

(2)	The	application	must-
be	made	by	way	of	a	written	affidavit;
be	sent	to	a	Master	of	a	High	Court;	and
contain-

the	 grounds	 on	 which	 the	 application	 is
based;
all	medical	 certificates	or	 reports	 relevant
to	 the	 mental	 health	 status	 of	 the	 person
concerned	 issued	 subsequent	 to	 the
appointment	of	that	administrator;	and
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(iii)

(a)
(b)
(c)

(a)

(b)
(c)

(a)
(b)
(c)

the	estimated	property	value	of	that	person
at	the	time	of	submitting	the	application.

(3)	The	Master	of	the	High	Court	must,	within	14	days
of	receipt	of	the	application-

terminate	the	appointment	of	the	administrator;
decline	the	application;	or
refer	 the	matter	 for	 the	consideration	by	a	High
Court	judge	in	chambers.

(4)	 If	 the	 Master	 of	 the	 High	 Court	 terminates	 such
appointment	or	declines	the	application	to	terminate,	he	or	she
must,	in	writing,	notify	the	applicant	of	the	decision	and	reasons
thereof.

(5)	 If	 the	 Master	 of	 the	 High	 Court	 declines	 the
application	or	refuses	 to	refer	 the	application	for	consideration
by	a	High	Court	Judge	in	chambers,	 the	applicant	may,	within
30	 days	 of	 receipt	 of	 the	 notice	 referred	 to	 in	 subsection	 (4),
appeal	against	the	decision	of	the	Master-

by	 submitting	 a	 written	 notice	 of	 appeal	 to	 a
High	Court	judge	in	chambers;
setting	out	the	grounds	of	the	appeal;	and
submit	a	copy	of	the	notice	to	the	Master.

(6)	The	Master	of	the	High	Court	must,	within	14	days
after	 receipt	 of	 an	 appeal	 in	 terms	 of	 subsection	 (5)	 or	 after
referring	 an	 application	 to	 a	 High	 Court	 for	 consideration,
submit	to	the	High	Court	a	copy	of-

the	application;
a	written	summary	of	his	or	her	findings;
the	 reasons	 for	 refusing	 the	 application	 or	 for
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(d)

(a)

(b)
(i)
(ii)
(iii)

(iv)

(c)

referring	the	application	to	the	High	Court,	as	the
case	may	be;	and
the	notice	of	appeal,	in	the	case	of	an	appeal.

(7)	The	High	Court	must,	within	30	days	of	 receipt	 of
the	relevant	documents-

consider	 the	 application	 or	 appeal	 in	 the
prescribed	manner,	as	the	case	may	be;
provide	the-

appellant;
relevant	administrator;
independent	mental	health	practitioners,	if
any;	and
head	 of	 the	 health	 establishment,	 the
opportunity	 to	 make	 oral	 or	 written
representations	 on	 the	 merits	 of	 the
application	or	appeal;	and

in	 writing,	 notify	 the	 appellant,	 administrator,
head	 of	 the	 health	 establishment	 concerned	 and
head	of	the	relevant	provincial	department	of	his
or	her	decision	and	the	reasons	thereof.

65.	Administration	of	property	of	mentally	ill	person	or
person	 with	 severe	 or	 profound	 intellectual	 disability.—In
addition	 to	 this	Chapter	 the	 provisions	 of	 sections	 75,	 78,	 79,
83,	84	and	85	of	 the	Administration	of	Estates	Act,	1965	(Act
No.	 66	 of	 1965),	 with	 the	 necessary	 changes,	 apply	 to	 any
administrator	appointed	in	respect	of	a	mentally	disabled	person
.	.	.
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(a)

(b)

The	legislature	did	not	publish	an	Afrikaans	text	of	this	Act.

PROMOTION	OF	EQUALITY	AND	PREVENTION	OF
UNFAIR	DISCRIMINATION	ACT*

4	of	2000

1.	 Definitions.—(1)	 In	 this	 Act,	 unless	 the	 context
indicates	otherwise-

“age”	 includes	 the	 conditions	 of	 disadvantage	 and
vulnerability	 suffered	 by	 persons	 on	 the	 basis	 of	 their	 age,
especially	advanced	age;	.	.	.

“discrimination”	means	any	act	or	omission,	 including	a
policy,	 law,	 rule,	 practice,	 condition	 or	 situation	 which
directly	or	indirectly-

imposes	burdens,	obligations	or	disadvantage	on;
or
withholds	 benefits,	 opportunities	 or	 advantages
from,	 any	 person	 on	 one	 or	 more	 of	 the
prohibited	 grounds;	 .	 .	 .	 “intersex”	 means	 a
congenital	 sexual	 differentiation	 which	 is
atypical,	to	whatever	degree;

“marital	status”	includes	the	status	or	condition	of	being
single,	 married,	 divorced,	 widowed	 or	 in	 a	 relationship,
whether	 with	 a	 person	 of	 the	 same	 or	 the	 opposite	 sex,
involving	 a	 commitment	 to	 reciprocal	 support	 in	 a
relationship;	 .	 .	 .	 “person”	 includes	 a	 juristic	person,	 a	non-
juristic	entity,	a	group	or	a	category	of	persons;
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(a)

(b)

(i)

(ii)
(iii)

(a)
(b)
(c)

“pregnancy”	includes	any	condition	related	to	pregnancy,
intended	 pregnancy,	 potential	 pregnancy	 or	 termination	 of
pregnancy;	.	.	.	“prohibited	grounds”	are-

race,	 gender,	 sex,	 pregnancy,	 marital	 status,
ethnic	or	social	origin,	colour,	sexual	orientation,
age,	 disability,	 religion,	 conscience,	 belief,
culture,	language	and	birth;	or
any	other	ground	where	discrimination	based	on
that	other	ground-

causes	 or	 perpetuates	 systemic
disadvantage;
undermines	human	dignity;	or
adversely	affects	the	equal	enjoyment	of	a
person’s	 rights	 and	 freedoms	 in	 a	 serious
manner	 that	 is	 comparable	 to
discrimination	 on	 a	 ground	 in	 paragraph
(a);	.	.	.	“sex”	includes	intersex;	.	.	.

6.	 Prevention	 and	 general	 prohibition	 of	 unfair
discrimination.—Neither	 the	 State	 nor	 any	 person	 may
unfairly	discriminate	against	any	person	.	.	.

8.	 Prohibition	 of	 unfair	 discrimination	 on	 ground	 of
gender.—Subject	 to	 section	 6,	 no	 person	 may	 unfairly
discriminate	 against	 any	 person	 on	 the	 ground	 of	 gender,
including-

gender-based	violence;
female	genital	mutilation;
the	system	of	preventing	women	from	inheriting
family	property;
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(d)

(e)

(f)
(g)

(h)

(i)

*

any	practice,	 including	 traditional,	customary	or
religious	 practice,	 which	 impairs	 the	 dignity	 of
women	 and	 undermines	 equality	 between
women	 and	men,	 including	 the	 undermining	 of
the	dignity	and	well-being	of	the	girl	child;
any	policy	or	conduct	that	unfairly	limits	access
of	 women	 to	 land	 rights,	 finance,	 and	 other
resources;
discrimination	on	the	ground	of	pregnancy;
limiting	 women’s	 access	 to	 social	 services	 or
benefits,	 such	 as	 health,	 education	 and	 social
security;
the	 denial	 of	 access	 to	 opportunities,	 including
access	 to	 services	 or	 contractual	 opportunities
for	 rendering	 services	 for	 consideration,	 or
failing	to	take	steps	to	reasonably	accommodate
the	needs	of	such	persons;
systemic	inequality	of	access	to	opportunities	by
women	 as	 a	 result	 of	 the	 sexual	 division	 of
labour	.	.	.

	

The	legislature	did	not	publish	an	Afrikaans	text	of	this	Act.

RECOGNITION	OF	CUSTOMARY	MARRIAGES	ACT

120	of	1998

1.	Definitions.—In	 this	Act,	unless	 the	context	otherwise
indicates-	 .	 .	 .	“customary	 law”	means	 the	customs	and	usages
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(a)
(i)

(ii)

(b)

traditionally	observed	among	the	indigenous	African	peoples	of
South	 Africa	 and	 which	 form	 part	 of	 the	 culture	 of	 those
peoples;

“customary	 marriage”	 means	 a	 marriage	 concluded	 in
accordance	 with	 customary	 law;	 .	 .	 .	 “Minister”	 means	 the
Minister	of	Home	Affairs;	.	.	.

3.	Requirements	for	validity	of	customary	marriages.—
(1)	 For	 a	 customary	 marriage	 entered	 into	 after	 the
commencement	of	this	Act	to	be	valid-

the	prospective	spouses-
must	 both	 be	 above	 the	 age	 of	 18	 years;
and
must	 both	 consent	 to	 be	 married	 to	 each
other	under	customary	law;	and

the	marriage	must	be	negotiated	and	entered	into
or	celebrated	in	accordance	with	customary	law.

(2)	 Save	 as	 provided	 in	 section	 10(1),	 no	 spouse	 in	 a
customary	marriage	shall	be	competent	to	enter	into	a	marriage
under	the	Marriage	Act,	1961	(Act	No.	25	of	1961),	during	the
subsistence	of	such	customary	marriage.

(3)(a)	 If	 either	 of	 the	 prospective	 spouses	 is	 a	 minor,
both	his	or	her	parents,	or	if	he	or	she	has	no	parents,	his	or	her
legal	guardian,	must	consent	to	the	marriage.

(b)	 If	 the	 consent	 of	 the	 parent	 or	 legal	 guardian
cannot	 be	 obtained,	 section	 25	 of	 the	 Marriage	 Act,	 1961,
applies.

(4)(a)	Despite	 subsection	 (1)(a)(i),	 the	Minister	 or	 any
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officer	in	the	public	service	authorised	in	writing	thereto	by	him
or	her,	may	grant	written	permission	to	a	person	under	the	age
of	18	years	to	enter	into	a	customary	marriage	if	the	Minister	or
the	 said	 officer	 considers	 such	 marriage	 desirable	 and	 in	 the
interests	of	the	parties	in	question.

(b)	Such	permission	shall	not	relieve	the	parties	to	the
proposed	marriage	 from	 the	 obligation	 to	 comply	with	 all	 the
other	requirements	prescribed	by	law.

(c)	If	a	person	under	 the	age	of	18	years	has	entered
into	a	customary	marriage	without	the	written	permission	of	the
Minister	or	the	relevant	officer,	the	Minister	or	the	officer	may,
if	 he	 or	 she	 considers	 the	marriage	 to	 be	 desirable	 and	 in	 the
interests	 of	 the	parties	 in	question,	 and	 if	 the	marriage	was	 in
every	 other	 respect	 in	 accordance	 with	 this	 Act,	 declare	 the
marriage	in	writing	to	be	a	valid	customary	marriage.

(5)	 Subject	 to	 subsection	 (4),	 section	 24A	 of	 the
Marriage	 Act,	 1961,	 applies	 to	 the	 customary	 marriage	 of	 a
minor	 entered	 into	 without	 the	 consent	 of	 a	 parent,	 guardian,
commissioner	of	child	welfare	or	a	judge,	as	the	case	may	be.

(6)	 The	 prohibition	 of	 a	 customary	 marriage	 between
persons	on	account	of	 their	 relationship	by	blood	or	affinity	 is
determined	by	customary	law	.	.	.

WET	OP	ERKENNING	VAN	GEBRUIKLIKE
HUWELIKE

120	van	1998

1.	 Woordomskrywings.—In	 hierdie	 Wet,	 tensy	 uit	 die
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(a)
(i)
(ii)

(b)

samehang	anders	blyk,	beteken-

“gebruiklike	huwelik”	’n	huwelik	wat	ooreenkomstig	die
gewoontereg	gesluit	is;

“gewoontereg”	 die	 gewoontes	 en	 gebruike	 wat
tradisioneel	onder	die	 inheemse	bevolkingsgroepe	van	Suid-
Afrika	nagekom	word	en	wat	deel	vorm	van	die	kultuur	van
daardie	 bevolkingsgroepe;	 .	 .	 .	 “Minister”	 die	Minister	 van
Binnelandse	Sake;	.	.	.

3.	Geldigheidsvereistes	 van	 gebruiklike	 huwelike.—(1)
Vir	 ’n	 gebruiklike	 huwelik	 wat	 na	 die	 inwerkingtreding	 van
hierdie	Wet	gesluit	is	om	geldig	te	wees-

moet	albei	die	aanstaande	gades-
bo	die	ouderdom	van	18	jaar	wees;	en
instem	 om	 met	 mekaar	 kragtens	 die
gewoontereg	getroud	te	wees;	en

moet	 die	 huwelik	 ooreenkomstig	 die
gewoontereg	beding	en	gesluit	of	voltrek	word.

(2)	 Onderhewig	 aan	 die	 bepalings	 van	 artikel	 10(1)	 is
geen	 gade	 in	 ’n	 gebruiklike	 huwelik	 bevoeg	 om	 ’n	 huwelik
kragtens	 die	 Huwelikswet,	 1961	 (Wet	 No.	 25	 van	 1961),
gedurende	die	bestaan	van	sodanige	gebruiklike	huwelik	te	sluit
nie.

(3)(a)	 Indien	 enige	 van	 die	 aanstaande	 gades	 ’n
minderjarige	is,	moet	beide	sy	of	haar	ouers,	of	indien	hy	of	sy
nie	 ouers	 het	 nie,	 sy	 of	 haar	 wettige	 voog,	 tot	 die	 huwelik
toestem.

(b)	 Indien	 die	 toestemming	 van	 die	 ouer	 of	 wettige
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voog	 nie	 verkry	 kan	 word	 nie,	 is	 artikel	 25	 van	 die
Huwelikswet,	1961,	van	toepassing.

(4)(a)	Ondanks	 subartikel	 (1)(a)(i)	 kan	 die	Minister	 of
enige	beampte	in	die	staatsdiens	wat	skriftelik	deur	hom	of	haar
daartoe	 gemagtig	 is,	 skriftelik	 toestemming	 aan	 ’n	 persoon
onder	 die	 ouderdom	 van	 18	 jaar	 verleen	 om	 ’n	 gebruiklike
huwelik	te	sluit	 indien	die	Minister	of	bedoelde	beampte	so	’n
huwelik	wenslik	en	in	die	belang	van	die	betrokke	partye	ag.

(b)	 Sodanige	 toestemming	 onthef	 nie	 die	 partye	 tot
die	 voorgenome	 huwelik	 van	 die	 verpligting	 om	 aan	 al	 die
ander	vereistes	wat	by	wet	voorgeskryf	is,	te	voldoen	nie.

(c)	Indien	’n	persoon	onder	die	ouderdom	van	18	jaar
’n	gebruiklike	huwelik	 sonder	die	 skriftelike	 toestemming	van
die	 Minister	 of	 die	 betrokke	 beampte	 gesluit	 het,	 kan	 die
Minister	of	die	beampte,	indien	hy	of	sy	die	huwelik	wenslik	en
in	die	belang	van	die	betrokke	partye	ag,	en	indien	die	huwelik
in	alle	ander	opsigte	 in	ooreenstemming	met	hierdie	Wet	was,
die	 huwelik	 skriftelik	 as	 ’n	 geldige	 gebruiklike	 huwelik
verklaar.

(5)	Behoudens	subartikel	(4)	is	die	bepalings	van	artikel
24A	van	die	Huwelikswet,	1961,	op	’n	gebruiklike	huwelik	van
’n	minderjarige	 wat	 gesluit	 is	 sonder	 die	 toestemming	 van	 ’n
ouer,	voog,	kommissaris	van	kindersorg	of	’n	regter,	na	gelang
van	die	geval,	van	toepassing.

(6)	 Die	 verbod	 op	 huweliksluiting	 tussen	 persone	 op
grond	 van	 hulle	 bloedverwantskap	 of	 aanverwantskap	 word
deur	gewoontereg	bepaal	.	.	.
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STERILISATION	ACT

44	of	1998

1.	Definitions.—In	 this	 Act,	 unless	 the	 context	 indicates
otherwise-

“consent”	means	the	consent	contemplated	in	section	4;

“medical	practitioner”	means	a	person	registered	as	such
in	terms	of	the	Health	Professions	Act,	1974	(Act	No.	56	of
1974);

“Member	of	the	Executive	Council”	means	a	member	of
the	Executive	Council	responsible	for	health	in	a	province;

“Minister”	means	the	Minister	of	Health;

“nurse”	means	a	person	registered	as	such	in	terms	of	the
Nursing	Act,	 1978	 (Act	No.	 50	 of	 1978),	 and	who	 holds	 a
qualification	in	psychiatry;

“prescribed”	means	prescribed	by	regulation	made	under
this	Act;

“psychiatrist”	means	a	person	registered	as	such	in	terms
of	the	Health	Professions	Act,	1974	(Act	No.	56	of	1974);

“psychologist”	means	a	person	registered	as	such	in	terms
of	the	Health	Professions	Act,	1974	(Act	No.	56	of	1974);

“social	 worker”	 means	 a	 person	 registered	 as	 such	 in
terms	of	the	Social	Work	Act,	1978	(Act	No.	110	of	1978);

“sterilisation”	means	a	procedure	whereby	a	person	could
be	 permanently	 rendered	 incapable	 of	 fertilisation	 or
reproduction.
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(a)
(b)

(i)

(ii)

(a)

(i)

2.	Persons	capable	of	consenting.—(1)	A	person	may	be
sterilised	if	he	or	she	is-

capable	of	consenting;	and
18	years	of	age	or	above.

(2)	A	person	capable	of	consenting	may	not	be	sterilised
without	his	or	her	consent.

(3)	(a)	Sterilisation	may	be	performed	on	a	person	who
is	under	the	age	of	18	years	if	failure	to	do	so	would	jeopardize
the	person’s	life	or	seriously	impair	his	or	her	health.

(b)	 Section	 3(1)(a)	 and	 (2)	 will	 apply	 with	 the
necessary	changes.

(c)	A	person	 contemplated	 in	 paragraph	 (a),	may	be
sterilised	if-

consent	 is	 given	 by	 a	 person	 who	 is	 lawfully
entitled	to	give	consent;	and
an	independent	medical	practitioner	who,	before
a	panel	is	convened	in	terms	of	section	3(2),	has
consulted	with	the	person	to	be	sterilised	and	has
provided	a	written	opinion	 to	 the	effect	 that	 the
sterilisation	is	in	the	best	interest	of	that	person.

3.	 Person	 incapable	 of	 consenting	 or	 incompetent	 to
consent	 due	 to	 mental	 disability.—(1)	 Sterilisation	 may	 be
performed	 on	 any	 person	 who	 is	 incapable	 of	 consenting	 or
incompetent	to	consent-

upon	 a	 request	 to	 the	 person	 in	 charge	 of	 a
hospital	and	with	the	consent	of	a-

parent;
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(ii)
(iii)
(iv)

(b)

(i)
(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(c)

(i)

(ii)

spouse;
guardian;	or
curator;

if	 a	 panel	 contemplated	 in	 subsection	 (2)	 after
considering	all	relevant	information,	including-

the	person’s	age;
whether	 there	 are	other	 safe	 and	effective
alternatives	to	sterilisation;
the	 person’s	 mental	 and	 physical	 health
and	wellbeing;
the	 potential	 effect	 of	 sterilisation	 on	 the
person’s	 mental	 and	 physical	 health	 and
wellbeing;
the	nature	of	the	sterilisation	procedure	to
be	performed;
the	likelihood	that	the	person	will	become
capable	of	consenting	to	sterilisation;
whether	 the	 sterilisation	 is	 in	 the	 best
interests	of	the	person	to	be	sterilised;	and
the	 benefit	 which	 the	 person	 may	 derive
from	sterilisation,	concurs	that	sterilisation
may	be	performed;	and

if	 the	 person	 is	 mentally	 disabled	 to	 such	 an
extent	that	such	a	person	is	incapable	of-

making	 his	 or	 her	 own	 decision	 about
contraception	or	sterilisation;
developing	mentally	to	a	sufficient	degree
to	 make	 an	 informed	 judgement	 about
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(iii)

(a)

(b)
(c)

contraception	or	sterilisation;	and
fulfilling	 the	 parental	 responsibility
associated	with	giving	birth.

(2)	The	person	 in	 charge	of	 a	hospital	 contemplated	 in
subsection	(1)	must	upon	request,	as	prescribed	for	sterilisation,
convene	a	panel	which	will	consist	of-

a	 psychiatrist,	 or	 a	 medical	 practitioner	 if	 no
psychiatrist	is	available;
a	psychologist	or	a	social	worker;	and
a	nurse.

(3)	Where	a	person	 to	be	sterilised	 is	 in	custodial	care,
no	member	of	 the	panel	may	be	an	employee	of	 the	 custodial
institution.

(4)	If	sterilisation	is	to	be	performed	in	a	private	health
care	 facility,	 the	members	of	 the	panel	may	not	be	employees
of,	or	have	a	financial	interest	in,	that	facility.

(5)	The	person	performing	the	sterilisation	must	ensure
that	the	method	of	sterilisation	used	holds	the	least	health	risk	to
the	person	on	whom	sterilisation	is	performed	.	.	.

(7)	For	the	purposes	of	this	section,	“mental	disability”
means	 a	 range	 of	 functioning	 extending	 from	 partial	 self-
maintenance	under	close	supervision,	together	with	limited	self-
protection	 skills	 in	 a	 controlled	 environment	 through	 limited
self	 care	 and	 requiring	 constant	 aid	 and	 supervision,	 to
restrained	sensory	and	motor	functioning	and	requiring	nursing
care.

4.	 Consent.—For	 the	 purposes	 of	 this	 Act,	 “consent”
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(a)

(i)
(ii)

(b)

(c)

means	 consent	 given	 freely	 and	 voluntarily	 without	 any
inducement	and	may	only	be	given	if	the	person	giving	it	has-

been	 given	 a	 clear	 explanation	 and	 adequate
description	of	the-

proposed	plan	of	the	procedure;	and
consequences,	 risks	 and	 the	 reversible	 or
irreversible	 nature	 of	 the	 sterilisation
procedure;

been	 given	 advice	 that	 the	 consent	 may	 be
withdrawn	any	time	before	the	treatment;	and
understood	 and	 signed	 the	 prescribed	 consent
form	.	.	.

WET	OP	STERILISASIE

44	van	1998

1.	 Woordomskrywing.—In	 hierdie	 Wet,	 tensy	 uit	 die
samehang	anders	blyk,	beteken-

“geneesheer”	 iemand	wat	 as	 sodanig	 ingevolge	 die	Wet
op	 Gesondheidsberoepe,	 1974	 (Wet	 No.	 56	 van	 1974),
geregistreer	is;

“Lid	 van	 die	 Uitvoerende	 Raad”	 ’n	 lid	 van	 die
Uitvoerende	 Raad	 verantwoordelik	 vir	 gesondheid	 in	 ’n
provinsie;

“maatskaplike	werker”	iemand	wat	as	sodanig	ingevolge
die	 Wet	 op	 Maatskaplike	 Werk,	 1978	 (Wet	 No.	 110	 van
1978),	geregistreer	is;
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(a)
(b)

“Minister”	die	Minister	van	Gesondheid;

“psigiater”	 iemand	wat	as	 sodanig	 ingevolge	die	Wet	op
Gesondheidsberoepe,	 1974	 (Wet	 No.	 56	 van	 1974),
geregistreer	is;

“sielkundige”	 iemand	wat	 as	 sodanig	 ingevolge	 die	Wet
op	 Gesondheidsberoepe,	 1974	 (Wet	 No.	 56	 van	 1974),
geregistreer	is;

“sterilisasie”	’n	prosedure	waardeur	’n	persoon	permanent
onbekwaam	vir	bevrugting	of	vir	voortplanting	gemaak	kon
word;

“toestemming”	die	toestemming	beoog	in	artikel	4;

“verpleegkundige”	 iemand	wat	 as	 sodanig	 ingevolge	die
Wet	 op	 Verpleging,	 1978	 (Wet	 No.	 50	 van	 1978),
geregistreer	is	en	wat	’n	kwalifikasie	in	psigiatrie	het;

“voorgeskryf”	 voorgeskryf	 by	 regulasie	 kragtens	 hierdie
Wet	uitgevaardig.

2.	Persone	in	staat	om	toe	te	stem.—(1)	’n	Persoon	mag
gesteriliseer	word	indien	hy	of	sy-

in	staat	is	om	toe	te	stem;	en
18	jaar	oud	of	ouer	is.

(2)	 Iemand	 wat	 in	 staat	 is	 om	 toe	 te	 stem,	 mag	 nie
sonder	sy	of	haar	toestemming	gesteriliseer	word	nie.

(3)	 (a)	 Sterilisasie	 mag	 uitgevoer	 word	 op	 ’n	 persoon
onder	die	ouderdom	van	18	jaar	indien	die	versuim	om	aldus	te
doen	 die	 persoon	 se	 lewe	 in	 gevaar	 sal	 stel	 of	 sy	 of	 haar
gesondheid	ernstig	sal	benadeel.
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(i)

(ii)

(a)

(i)
(ii)
(iii)
(iv)

(b)

(i)
(ii)

(b)	 Artikel	 3(1)(a)	 en	 (2)	 sal	 met	 die	 nodige
veranderings	van	toepassing	wees.

(c)	 ’n	 Persoon	 in	 paragraaf	 (a)	 beoog,	 mag
gesteriliseer	word	indien-

toestemming	 gegee	 word	 deur	 ’n	 persoon	 wat
wettiglik	geregtig	is	om	toestemming	te	gee;	en
’n	 onafhanklike	 geneesheer,	 voordat	 ’n	 paneel
byeengeroep	word	ingevolge	artikel	3(2),	oorleg
gepleeg	 het	 met	 die	 persoon	 wat	 gesteriliseer
staan	 te	 word	 en	 ’n	 skriftelike	 mening	 verskaf
het	 te	 dien	 effekte	 dat	 sterilisasie	 in	 die	 beste
belang	van	daardie	persoon	is.

3.	 Persoon	 nie	 in	 staat	 of	 onbevoeg	 om	 toe	 te	 stem
weens	 verstandelike	 gestremdheid.—(1)	 Sterilisasie	 kan
uitgevoer	 word	 op	 enigiemand	 wat	 nie	 in	 staat	 is	 nie	 of
onbevoeg	is	om	toe	te	stem-

op	 ’n	 versoek	 tot	 die	 persoon	 in	 beheer	 van	 ’n
hospitaal	en	met	die	toestemming	van	’n-

ouer;
eggenoot;
voog;	of
kurator;

indien	 ’n	 paneel	 in	 subartikel	 (2)	 beoog	 na
oorweging	 van	 alle	 tersaaklike	 inligting,	 met
inbegrip	van-

die	persoon	se	ouderdom;
of	 daar	 ander	 veilige	 en	 doeltreffende
alternatiewe	vir	sterilisasie	is;
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(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(c)

(i)

(ii)

(iii)

die	 persoon	 se	 geestes-	 en	 liggaamlike
gesondheid	en	welsyn;
die	 potensiële	 uitwerking	 van	 sterilisasie
op	die	persoon	se	geestes-	en	 liggaamlike
gesondheid	en	welsyn;
die	 aard	 van	 die	 sterilisasieprosedure	wat
uitgevoer	staan	te	word;
die	 waarskynlikheid	 dat	 die	 persoon
bekwaam	sal	word	om	tot	sterilisasie	toe	te
stem;
of	die	sterilisasie	in	die	beste	belang	is	van
die	 persoon	 wat	 gesteriliseer	 staan	 te
word;	en
die	 voordeel	 wat	 die	 persoon	 uit	 die
sterilisasie	 kan	 trek,	 saamstem	 dat
sterilisasie	uitgevoer	mag	word;	en;

indien	 die	 persoon	 in	 so	 ’n	 mate	 verstandelik
gestremd	 is	dat	 sodanige	persoon	nie	 in	 staat	 is
om-

sy	 of	 haar	 eie	 besluit	 te	 neem	 rakende
geboortebeperking	of	sterilisasie	nie;
verstandelik	 in	 ’n	 voldoende	 mate	 te
ontwikkel	om	’n	ingeligte	oordeel	rakende
geboortebeperking	of	sterilisasie	te	fel	nie;
en
die	 ouerlike	verantwoordelikheid	wat	met
die	skenk	van	lewe	gepaard	gaan,	te	vervul
nie.

(2)	 Die	 persoon	 in	 beheer	 van	 ’n	 hospitaal	 beoog	 in
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(a)

(b)
(c)

subartikel	(1)	moet	op	versoek,	soos	voorgeskryf	vir	sterilisasie,
’n	paneel	byeenroep	wat	bestaan	uit-

’n	 psigiater,	 of	 ’n	 geneesheer	 indien	 geen
psigiater	beskikbaar	is	nie;
’n	sielkundige	of	’n	maatskaplike	werker;	en
’n	verpleegkundige.

(3)	Waar	 ’n	 persoon	wat	 gesteriliseer	 staan	 te	word	 in
bewaringsorg	is,	mag	geen	lid	van	die	paneel	’n	werknemer	van
die	bewaringsinstansie	wees	nie.

(4)	 Indien	 sterilisasie	 in	 ’n	 private
gesondheidsorgfasiliteit	uitgevoer	gaan	word,	mag	lede	van	die
paneel	nie	werknemers	wees	van,	of	’n	finansiële	belang	hê	in,
daardie	fasiliteit	nie.

(5)	 Die	 persoon	 wat	 die	 sterilisasie	 uitvoer,	 moet
verseker	 dat	 die	metode	 van	 sterilisasie	wat	 gebruik	word	 die
kleinste	 gesondheidsrisiko	 inhou	 vir	 die	 persoon	 op	 wie	 die
sterilisasie	uitgevoer	word.	.	.

(7)	 By	 die	 toepassing	 van	 hierdie	 artikel	 beteken
“verstandelike	gestremdheid”	’n	omvang	van	funksionering	wat
strek	 van	 gedeeltelike	 selfonderhoud	 onder	 noukeurige	 toesig,
tesame	 met	 beperkte	 selfbeskermingsvaardighede	 in	 ’n
beheerde	 omgewing	 deur	 beperkte	 selfsorg	 en	 wat	 konstante
hulp	 en	 toesig	 benodig,	 tot	 beperkte	 sensoriese	 en	 motoriese
funksionering	en	wat	verpleegsorg	benodig.

4.	 Toestemming.—By	 die	 toepassing	 van	 hierdie	 Wet
beteken	 “toestemming”	 toestemming	 wat	 vrylik	 en	 vrywillig
sonder	 enige	 oorreding	 gegee	 is	 en	 dit	mag	 slegs	 gegee	word
indien	die	persoon	wat	dit	gee-
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(a)

(i)

(ii)

(b)

(c)

’n	 duidelike	 verduideliking	 en	 voldoende
beskrywing	van	die-

voorgestelde	plan	van	die	prosedure	gegee
is;	en
gevolge,	 risiko’s	 en	 die	 herroeplike	 of
onherroeplike	 aard	 van	 die
sterilisasieprosedure	gegee	is;

geadviseer	 is	 dat	 die	 toestemming	 te	 eniger	 tyd
voor	die	behandeling	teruggetrek	mag	word;	en
die	 voorgeskrewe	 toestemmingsvorm	 verstaan
en	onderteken	het	.	.	.
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