
TheConceptofLegalPersonality
DEFINITION

 Thelawofpersonsisthatpartofobjectivelaw(nationallaw)whichregulatesthecominginto
being,privatelegalstatusandthecomingtoanendofanaturalpersonorlegalstatus.

ELEMENTS
1. Comingintobeing(birth)
2. Legalstatusandfactorsaffectingstatus(domicile,age,capacitytoact&litigate,dutiesof

aminor,terminationofminority,emancipation,parentalpower,proofofpaternity,artificial
insemination,mentalillness,guardianship)

3. Comingtoanend(deathandpresumptionsofdeath)

IMPORTANCEOFHAVINGLEGALPERSONALITY
 Itregulatestherelationshipwithothersinlegalterms,suchasbyallowinganindividualto

enterintocontracts
 Bestowsdutiesandrightsuponallindividuals

BasicConcepts

OBJECTIVELAWversusSUBJECTIVELAW

ObjectiveLaw
 Objectivelawistherulesornormsofconductthatregulatethelegalrelationshipbetween

thestateandindividuals,andindividualsthemselves
 Rulesallocatejudicialcapacities,suchastoactortolitigate,tomembersofsociety
 Judicialcapacitiesareofinteresttoanindividualastheydeterminetheirstatusinlegal

intercourse
 Example:Driver’slicence:thejudicialcapacitiesarethatapersonmustbeatleast18years

toattainalicence,therulesthatadrivermustfollowontheroadandthecautiontonot
damageproperty,ifinpossessionofalicence.

SubjectiveLaw
 Subjectivelawistherulesornormsofconductprimarilyconcernedwiththeregular

relationshipbetweenindividuals.
 Example:Righttoownershipofavehicle.

Tworelationshipsarecreated,calleddualrelationships:

DUALRELATIONSHIPS:Subject-SubjectAndSubject-Object

Subject-SubjectRelationship
 Thisisarelationshipbetweenthebeareroftherightsandallotherlegalsubjects
 Thereisarightandanobligation
 RATO:Thereisnosenseinhavingrightsiftheycannotoperateagainstanotherperson

Subject-ObjectRelationship
 Thisistherelationshipbetweenthebeareroftherightsandtheobjectofhisright.
 RATO:Thereisnosenseinhavingarightagainstallothersifthatrightdoesnotpertainto

anyparticularobject.

LAWversusRIGHT
 Lawdeterminesthecontentandlimitofeveryright;hencethelawmaylimitorextendthe

righttoownership.



 Example:Ifaman(subject)ownsacar(object),thatmanislimitedtotheagelimitfora
driver’slicenceandtherulesoftheroad.

LEGALSUBJECTversusLEGALOBJECT

LegalSubject
 Alegalsubjectisthebearerofjudicialcapacities,subjectiverightsandentitlement,aswell

aslegalduties.
 Therefore,alegalsubjectisanentityuponwhichlegalpersonalityisconferred/given.
 Inmostinstances,alegalsubjectisaperson.

LegalObject
 Alegalobjectisanyobjectthatcanhaveeconomicvalue,andthelawdoesnotconferlegal

capacityonlegalobjects.
 RATO:Humanscanactthereforetheycangiverisetolegalconsequences
 Inmostcases,alegalobjectisathingorananimal.However,animalsdonotalwayshave

economicvaluebutareofsentimentalvalue.

Peoplearesubjectsoflegalrightsandthethingsoverwhichtheyhavecontrolarethelegal
objects.

CATEGORIESOFLEGALPERSONS

NaturalPersons
 Everypersontowhomthelawwillattachrightsandduties,irrespectiveofage,mental

capacityandintellectualability,isanaturalperson.

JuristicPersons
 Ajuristicpersonisanon-humanentity(suchasacompany)onwhichthelawconfersrights

anddutiesandtowhichlegalpersonalityisgranted.

CharacteristicsofaJuristicPerson
1. Needslegalexistenceindependentofitsmembers
2. Actsthroughfunctionaries(directorsofcompanies)
3. Itisthecompany,notthefunctionaries,thatwillincurdebtoracquiretherightsandduties

JuristicPersonscanbegivenrightsintheseways:
1. Throughanactofparliament/enablinglegislationorthroughregistration(banksand

companies)
2. Throughandactofparliamentforaclass:associationsarecreatedwithpermissionfrom

government,suchasuniversities,Eskometc(publicinstallations)
3. Commonlaw:thismeansthattheorganizationdoesnothavetoregisterbutitmustmeet

certainrequirements,namely:
 Continuousexistencewithoutmembers
 Shouldnotexistsolelytomakeprofit(example:churches).Iftheorganization’smain

aimistomakeprofitthenitmustfallunderanactofparliament.
 Entitymustbeabearerofrightsanddutiesirrespectiveoftherightsofitsmembers
 Mustbecapableofsuingandbeingsuedinhis/herownname.

CATEGORIESOFLEGALOBJECTS

Corporealthings
 Anobjectthatispronetohumancontrolandwhichisofvaluetopeople(Cronjé&Heaton).

Thephysicalcontentscanbeperceivedthroughsenses
 Subjectiveright:Realright



 Example:Righttoownershiporproperty

Performance
 Thisisanyhumanactbywhichsomethingisgiven,doneornotdone.
 Subjectiveright:Personalright
 Example:Righttoclaimpaymentortherighttospecificperformance

PersonalityProperty
 Personalitypropertyrelatestoalltheaspectsofaperson’spersonality(Cronjé&Heaton),

suchasgoodname,reputation,honouranddignity
 Subjectiveright:Personalityright
 Examples:Rightnottobedefamedorwrongfullyaccused

ImmaterialObject(intellectualproperty)
 Thisisaproductofwhichthehumanmindisexternalised.
 Subjectiveright:Immaterialpropertyright
 Examples:Respectofcopyright,suchasanartist’srighttohispaintingoranauthor’sright

tohisbook.

Theprimarytaskofprivatelawistodemarcateandtocounterbalancethesubjectiverights
ofindividualstoensureapeacefullyregulatedsociety.


