
TheBeginningofLegalPersonality
 Legalpersonalitybeginsatbirth,andafoetusisnotaconsideredalegalsubjectwhilstin

thewomb,itismerelyapartofthemother.Thelawdoesnotconferrightsanddutiesonthe
foetus.

LegalRequirementsForBirth
Therearelegalrequirementsfor“birth”:

1. Thechildmustbebornalive,henceitmustbebreathing(TheCriminalProtectionActdeems
achildisaliveifitisbreathing)

2. Theremustbeseparationbetweenthemotherandchild(theumbilicalcordneednotbe
severed)

3. Thereisnoconsensusonthefollowingcondition;howeversomelegalexpertsareofthe
opinionthatthechildmustbeviable:Viabilitydenotesthatthechildmusthavebeenin
existenceinthemother’swombforaperiodofatleast6monthsandsoifthechildhadto
leavethewombat6monthsitwouldsurviveindependently.Anincubatorisanaccepted
meanofaid,butthechildshouldbeabletolivewithoutrelianceonthemother’s
bloodstream).
ThisisnotrequiredinSouthAfricanlaw.

 Assoonasthemotherandchildareseparated,thatchildacquiresrights,dutiesand
capacitiesandisthereforealegalpersonality.

RegistrationOfBirths
 RegistrationofbirthstakesplaceintermsoftheBirthsandDeathsRegistrationAct51of

1992
 Thechildmustberegisteredwithin30daysofbirth
 Oneorbothparentsmustregisterthebirth
 Iftheparentsareunabletodoso:thenitmustbedonebythepersoninchargeofthechild

(guardian)orthepersonaskedtodosobytheparents.
 OnceregistrationiscompletetheDirector-GeneraloranyotherauthorizedofficialatHome

AffairspresentsaBirthcertificate.
 Ifregistrationoccursafterthe30-dayperiod,reasonsforlateregistrationmustbe

provided,aswellasthefingerprintsofthechild.

LegitimacyOfAChild

LegitimateChildren
 Achildislegitimateifitisborninwedlockorifitisbornintoacustomarymarriage(avalid

marriage)
 Alegitimatechildwilleithertakeitsfather’ssurname,oradouble-barrelsurnameincluding

themotherandfather’ssurnames.
 Thelawdoesnotrecognizeareligiousmarriagethatispolygamist,butachildborninto

polygamyisstillconsideredlegitimate,forthepurposeofregistration.Thereisstilldebate
whetherornotthechildcaninheritfromitsfather.

Illegitimate/Extra-maritalChildren
 Ifachildisbornoutofwedlock,thenthatchildwillberegisteredunderthemother’s

surname.
 Bothparentscanrequestthatthechildberegisteredunderthesurnameofthefatherbut

thefathermustacknowledgepaternityofthechildinwritingandtheparticularsofthe
fathermustbeprovided.

 Ifthemotherdiesatthebirthofthechild,thechildwillstillreceivethemother’ssurname.



 Later,ifthelegitimateparentsofanillegitimatechilddecidetomarry,thebirthcertificate
willbeamendedandthechildwillbecomelegitimatewhichwillbeshownfromdateof
marriage,accordingtocommonlaw.

 Problems:forthefathertoacknowledgepaternityafterregistrationofthechild,the
mothermustconsent.Ifthemotherrefusestoconsent,thenthefathercanapplytothe
courtsforadeclaratoryorderthatwillallowconfirmationofpaternityanddispensingany
discontent.

ArtificialInsemination
 Childrenbornasaresultofartificialfertilizationtoawomanwhoisinasame-sexlife

partnershipareclassifiedaslegitimateandobtainthesurnameofeitherpartnerora
double-barrelsurnamecomprisingbothpartners’surnames.

SexChanges
 AlterationofSexDescriptionandSexStatusAct49of2003

AbandonedChildren
 Anabandonedchildisusuallygivenanameandsurnameandisregisteredbyasocialworker.
 Iftheparentsarefound,theBirthRegistermustbeamended.

BirthOutsideSouthAfrica
 IfachildisbornoutsideSouthAfricaandtheparentsareSouthAfricanCitizensthenthe

parentsmustreportthebirthtotheembassyoradiplomatintheothercountry.

TheEndofLegalPersonality
Significance

 Theendoflegalpersonalityisveryimportantinourlaw
 Whenapersondies,theirlegalsubjectivityends,theyarenolongerconferredlegal

capacities(rightsandduties),marriageendsandtheirestateiswoundupanddivided
accordinglyamongtheheirs(successiontakesplace)

RequirementsforDeath
Apersonisdeadaccordingtotwoopinions:

1. Assoonasthebrainfunctioningceases
2. Theperson’slungsstopfunctioningandtheirheartstopsbeating

 Althoughifapersonisbraindeadthefunctioningoftheirvitalorgansmaybemaintained
duetoassistancefrommachines,thelegalopinionofdeathiswhenthebrainfunctioning
ceases.

SomaticDeath
 Apersonisdeclareddeadwhenthebrainfunctioningceasespermanently,thisiscalled

Somaticdeath.
 Ascenarioinwhichdeterminingbrainfunctioningending,wouldbeinamotoraccidentwhen

itisnecessarytoknowwhichvictimdiedfirst,forthepurposeofsuccession.

 Ifapregnantwomanisinabraindeadstate,itmustbedeterminedwhetherornotthe
foetusisliving,inwhichcasethemothermaybekeptalivebyuseofmachinesandthebaby
canbefedintravenously,untilitisreadytoleavethewomb.

ProofOfDeath
1) Adeathcertificatesignedbyamedicalpractitionerormagistrateistheprimafacie(at



firstsight)proofthatapersonhasdied.
2) Adeathcertificateisrequiredforsuccessiontooccur.

PresumptionOfDeathOrders
Apresumptionofdeathorderismadebyacourtwhenamissingpersonispresumedtobedead.
Itcantakeplaceintwoways:

1) Underthecommonlaw
2) Underastatute(eitherbytheInquestActorAviationAct)

1.CommonLaw
 ApresumptionofdeathorderisgivenundertheCommonlawisapersonhasdiedofnatural

orunnaturalcauses.
 AnapplicationtothecourtmustbemadebyaninterestedpartytoaHighCourt(the

interestedpartyincludesaspouse,parentorachild).
 TheapplicationmustbemadetotheHighCourtintheareathatthemissingpersonwas

domiciledatthetimeofdisappearance.
 Thecourttakescertainfactorsintoaccounttodetermineiftheordermaybegranted:
1) Circumstancessurroundingthedisappearanceofperson

 Examples:didthepersonhaveadangerousoccupation?
 Weretherefinancialdifficulties?
 Wasthereasuicidenote?

2) Theageofthepersonwhoismissing
 Examples:teenagersmayrunawayfromhomeoryoungchildrencouldhavebeen

kidnapped.
3) Lengthofthedisappearance
4) Thementalandphysicalhealthoftheperson

 Deathmustbeprovedonabalanceorprobabilities,usingtheabovefactors.
 Apresumptionofdeathorderisnotpermanentandmaylaterberepealedifthepersonis

laterfoundortheordercanberefusedbyotherparties.
 Thecourtwillgranta‘Rulenisi’(areturndate).
 Thisreturndateisanopportunityforotherinterestedpartiestocomeforwardwithany

objectionsorevidence.

RequirementsforattainingthePresumptionofDeathOrder
Thepartyattemptingtogetthepresumptionofdeathorderhasto:

1) Publishanapplicationonthegovernmentgazetteand
2) Publishanoticeinthenewspaperofthemissingperson’sresidentialarea.
3) Thisistosaythereisapresumptionofdeathandannouncetherulenisidate,sothatpeople

maybeinformedandbeabletocomeforward.

CASE:ExParteGovender(1993)
Pg60

 LegalQuestions:Canapresumptionofdeathorderbegranted?
 Facts:MrGovender’swifemadeanapplicationtothecourtforapresumptionofdeath

orderafter8yearsofherhusband’sdisappearance.Shetoldthecourtthatallattemptsto
tracehimwereunsuccessful.Atthetimeofhisdisappearancehewas56yearsold,ingood
healthandhadagoodrelationshipwiththisfamily.Thecourtthengrantedarulenisisoany
interestedpartiescouldlodgeobjectionsforthefinalordernottobemade.Onthisreturn
datethewifesubmittedfurtherfactstothecourt:herhusbandhadbeenexperiencing
financialdifficultiesbeforedisappearingand10daysafterthedisappearanceshefounda
suicidenote,whichhadbeenwritten5monthspriortothedisappearance.MrsGovenderwas
thereforearguingthatMrGovenderhadcommittedsuicide.

 Considerations:MrsGovendertook8yearstocomeforwardandsheonlysubmittedthe
suicidenoteonthereturndate.

 Results:Thecourtruledthatsuicidewaspossiblebutthefactswereinsufficienttojustify



apresumptionofdeathorder.ThecourtwasnotconvincedMrGovenderhadactually
committedsuicide.

EffectsOfThePresumptionOfDeathOrder(CommonLaw)
DivisionofEstate

 Apresumptionofdeathorderwillresultintheestateofthesaidpersonbeingdividedamong
theheirs.However,beforetheheirscanclaimtheirinheritance,theyhavetogivesecurity
(collateral)suchasahouseorcar,tothevalueofwhatisgiventothemfromthe
inheritance.

 Thisisintheeventofthepersonpresumeddeadreturning,sothattheycanreturntotheir
normallifeandwillnotbeleftwithoutpriorpossessionsorfinances.

 Ifanheirrefusestogivesecurityandthemissingpersondoesreturn,theheircanbesued
for‘unjustenrichment’.

DissolutionofMarriages
 Ifthepresumptionofdeathorderhasbeengranted,itentitlesthespousetoapplytoapply

foranordertodissolvethemarriage,
 ThedissolvingofmarriagesisdoneintermsoftheDissolutionofMarriagesonthe

PresumptionofDeathAct.
 Accordingtothisact,anapplicationmustbemadetodissolvethemarriage;amarriagedoes

notautomaticallyendwhenonepersondies.
 AfterthemarriageisofficiallyoverundertheAct,itremainsdissolvedatalltimes,evenif

themissingpersonreturns

2.Statute
 Thestatutoryrequirementsforapresumptionofdeathorderaredoneintermsofthe

InquestActortheAviationAct.
 UnnaturalcausesONLY

INQUESTACT
 Ifabodyisdestroyedorcannotbefound,thenamagistratemustrecordthefollowing(if

possible):
1) Identityofthedeceased
2) Dateofdeath
3) Causeorlikelycauseofdeath
4) Whetherthedeathwascausedbyanoffence

Process
1) Itmustbeprovedbeyondreasonabledoubtthatapersonisdead.
2) Thisisdonebyamagistrate,andthenreviewedbytheHighCourt.
3) IftheHighCourtconfirmsthedeathoftheperson,thepresumptionofdeathorderisgiven

andthisisarebuttableorder.

4) Note:theprocedureintermsoftheInquestActdoesnotreplacetheprocedureofthe
commonlaw.Bothroutescanbefollowedsimultaneously.

AVIATIONACT
 Thisactonlydealswithdeaththatoccursinanaircraftaccident(aeroplane,helicopter,

spaceshuttles)

Process
1) Onecouldhavea‘joinedboardofenquiry’andaninquesttoestablishthecauseofdeath.
2) Itmustbeprovedbeyondreasonabledoubtthatapersonisdead.
3) Thisisdonebyamagistrate,thenreviewedbytheHighCourt.
4) IftheHighCourtconfirmsthedeathoftheperson,thepresumptionofdeathorderisgiven

andthisisarefutableorder.



5) ThepresumptionofdeathorderintermsoftheInquestandAviationActhasthesame
effect

EffectsOfThePresumptionOfDeathOrder(statute)
DivisionofEstate

 Apresumptionofdeathorderwillresultintheestateofthesaidpersonbeingdividedamong
theheirs.However,beforetheheirscanclaimtheirinheritance,theyhavetogivesecurity
(collateral)suchasahouseorcar,tothevalueofwhatisgiventothemfromthe
inheritance.

 Thisisintheeventofthepersonpresumeddeadreturning,sothattheycanreturntotheir
normallifeandwillnotbeleftwithoutpriorpossessionsorfinances.

 Ifanheirrefusestogivesecurityandthemissingpersondoesreturn,theheircanbesued
for‘unjustenrichment’.

DissolutionofMarriages
 Ifthepresumptionofdeathorderhasbeengranted,itentitlesthespousetoapplytoapply

foranordertodissolvethemarriage,
 ThedissolvingofmarriagesisdoneintermsoftheDissolutionofMarriagesonthe

PresumptionofDeathAct(section2)
 Assoonasthepresumptionofdeathordercomesthrough,themarriagewillautomatically

dissolve,onthesamedate.
 Themarriagewillthenremaindissolvedforalltimesandpurposes,evenintheeventofthe

missingpersonreturning.

SummaryofdifferencesbetweenCommonLawandStatute

COMMONLAW STATUTE

Thepersondiesfromanycause(natural Thepersondiesfromunnaturalcauses
orunnatural)

Onlyprivateindividualsareinvolved,Thestateisinvolved,asitinvolvesthe
thereisnostateinvolvement possibilityofacrime

Burdenofproof:balanceofprobabilities Burdenofproof:beyondreasonabledoubt

Spouseappliesseparatelytodissolvethe Marriageisautomaticallydissolved
marriage


