EVI301 – Law of Evidence Admissibility

Discussion class held on Saturday 12 March, 2010

Remember to always substantiate and use authority for your answers and use authority i.e. cases firstly, then statue and academic writing.
Use a step by step approach to answering the questions, the following steps are integral:

1. Identify the issue i.e. problem deals with hearsay evidence;

2. Outline the law: Give the definition, identify the rules and principles; identify the exceptions (very important);

3. Apply the law to the problem;

4. Answer the question. (Do not jump straight to this, give yes/no with reasons for your conclusion only at the end!)

For problem type questions, use case law if facts are similar or to differentiate; when using cases identify the facts involved, the issues involved and the decision. 

Legislation should be used to substantiate, and academic writing should be referred to often i.e. the authors of our prescribed textbook.

Exam Format

MCQ – 30 Marks

Short Questions 20 Marks

Long Questions 20 Marks

Problem Questions 30 Marks

Similar Fact Evidence 

e.g. the fact that a person has murdered before. 

Usually inadmissible.

The prosecutor must prove the crime at hand and there must be a nexus between the crime the accused has been charged with and the facts connected in order for it to be admissible. i.e.  a crime charged previously and the crime at hand, if you which to present evidence regarding the previous offence there must be a nexus to the present crime.

A classic example is that of the Solomon’s Case (Think this may be asked.)

Person had stabbed and killed someone and had stabbed someone earlier (non fatal). The evidence presented changed from inadmissible to admissible. This case is also an example of an exception. When the legal nexus was proved the evidence presented became admissible similar fact evidence.

In the DPP v. Boardman case it was ruled that the probative value must outweigh the prejudicial effect of the evidence in order for it to be admissible SFE.

Character Evidence

Personality, good or bad character/
Norms of that person or their reputation. 

Rule: Prosecution may not enter into evidence, evidence about the accused’s bad character UNLESS the accused attacks the character of another witness or enters into evidence, evidence regarding his own good character. In the case, the prosecutor may the cross examine the accused on such good character and attack the character of the accused.

Section 197 CPA – The accused may always bring evidence about his own good character.

Sexual offences cases:

The Complainant used to be allowed to be examined on their sexual history- but this is now BANNED, but can ask for the court’s permission to do so, which they may grant on a discretionary basis, they will investigate to see if it is relevant to go into the sexual history of the complainant. 

Exception – Many question the sexual history of the complainant only with regard to the crime which with the accused is charged, i.e. her sexual history with that accused IF THE JUDGE FEELS IT IS RELEVANT
Section 227 – Any person without reason to be in the court may be asked to leave in a sexual offence case, even the complainant.

Previous Consistent Statement 

E.g. Make a statement at the scene of the crime without police (out of court) and then make the same statement in court.  It happens before the court case.

General Rule: Inadmissible

Exceptions:
 1. Complainant in a sexual case if the following circumstances present:

1. Must have been a physical assault;

2. Complaint must be made at the first reasonable opportunity 

                        In the Gouws case the court found it reasonable that a girl who had been                     assaulted on the train only later told her mother and not the ticket operator.

Person does not have to admit spontaneously but mustn’t be intimidated/led otherwise it will be negated. In S v. T held intimidation as the child was threatened to point out who assaulted her.

S v. R – the Complainant arrived home drunk, and told flatmate she was assaulted. She was drunk and could not remember telling the friend in court. The Flatmate was called in to relate the facts as an exception and the evidence was ruled admissible.

2. To rebut an allegation of recent fabrication, think someone is fabricating may then allow the previous consistent statement which is the same and therefore rebuts the evidence of fabrication. 
3. Prior identification: If someone has been identified in an identification parade prior to the trial. At the trial they may say that is the accused I picked him out in the I.D. parade.

The lecturer skipped hearsay and opinion evidence.

Admission and Confessions

Admission – Statement that is prejudicial/ adverse to the person who made it. 

Confession – Admission of all elements of the crime which amounts to a plea of guilty. Yes I did kill person = confession. I assaulted him = an admission of certain elements of the crime. If there is room to mount a defence then it is not a confession. 

Exculpatory = Part of it is prejudice and part proves innocence therefore it is an admission.
If there is a question, give the definition for either admission/confession/exculpatory statement, then look at the requirements for admissibility and note them. 

i.e. admission = must have been made freely and voluntarily, without threat or promise from someone in authority. 

Confession requirements =     1. Freely and voluntarily made

2. without undue influence;

3. Sound and sober senses.

If it is not made to a justice/magistrate (i.e. made to a peace officer) must be reduced to writing in front of one of the aforementioned.

CONSTITUTION!!! – Every person has the legal right to legal representation and not to make a statement which is prejudice to him * remember to note this when answering questions on admissions/confessions*
Residuary Clause: Any law not covered by statute/case law/ common law etc. 30 May 1961 English Law was applicable in evidence.

