CSL2601 MARKING MEMORANDUM: JUNE 2016

Question 2 
In 2008 the International Criminal Court issued an arrest warrant for Sudanese President Omar Al-Bashir (hereafter, ‘Bashir’). The International Criminal Court took this initiative because the United Nations Security Council had referred the matter of the alleged genocide and crimes against humanity that had been perpetrated in Darfur, Sudan, to the International Criminal Court, even though Sudan is not a state party to the Rome Statute which established the International Criminal Court. South Africa is not only a party to the Rome Statute, but also enacted the Implementation of the Rome Statute of the International Criminal Court Act 27 of 2002, which domesticates the Rome Statute in South Africa. One of the consequences of domestication of the Rome Statute is that South Africa is bound to arrest and surrender to the International Criminal Court any person who is alleged to have committed crimes against humanity, war crimes or genocide if that perpetrator is within South Africa’s territory.

In June 2015, the African Union Summit of Heads of State took place in South Africa. Bashir attended the Summit despite the fact that South Africa is a party to the Rome Statute. Upon his arrival in South Africa, the Southern Africa Litigation Centre began urgent proceedings to seek a declaration from the North Gauteng High Court that Bashir should be arrested and not be permitted to leave South Africa.  

Judge Hans Fabricius heard part of the matter on Sunday 13 June and made an interim order that: “President Omar Al-Bashir of Sudan is prohibited from leaving the Republic of South Africa until the final order is made in this application and the respondents (the government of South Africa) is directed to take all necessary steps to prevent him from doing so”. Notwithstanding this order, on Monday 14 June at around midday, the Sudanese President’s plane took off from Waterkloof Airforce Base, with Bashir on board.

When the court reconvened, judges Dunstan Mlambo, Hans Fabricius and Aubrey Ledwaba decided the matter. Importantly, Judge Mlambo stated that:

the government’s failure to arrest Bashir is inconsistent with the Constitution.

With reference to case law and provisions of the Constitution or any other relevant law as well as the facts you’ve been given, you are required to answer the following questions:

(a) Explain fully whether the rule of law was undermined by the government.           (8) 

Section 1(c) of the Constitution declares that South Africa is based on the rule of law. This entails that everyone (both human beings and organs of state) must comply strictly with the letter of the law. However, this is not the only method of interpreting the rule of law. The other is the substantive conception of the rule of law, whereby there is a perceived commitment of the legal order to the supremacy of the Constitution and spirit of the law even if such constitutional or statutory commitments are unwritten. Importantly the effect of the rule of law is that everyone – including the President – must obey the law.

In a constitutional democracy, such as South Africa, the state is deemed to operate on the basis of the notion of constitutionalism. As de Vos et al state on page 38, constitutionalism ‘conveys the idea of a government that is limited by a written constitution: it describes a society in which elected politicians, judicial officers and government officials must all act in accordance with the law’. 

In line with the characteristics of a constitutional state, the fundamental precepts of the South African constitutional state are: a supreme Constitution; the rule of law; democracy; protection of human rights; an independent judiciary; accountability, responsiveness, openness and transparency (as per section 1 (d) of the Constitution); and the separation of powers (even though the separation of powers is not expressly mentioned anywhere in the Constitution). 

In terms of s165 of the Constitution, the judicial authority of the republic is vested in the courts who are independent and subject only to the constitution and the law which they must apply impartially, and without fear, favour or prejudice. S165(5) further states that an order or decision issued by the court binds all persons to whom and organs of state to which it applies. 

The epitome of the rule of law is that no one is above the law and the law applies equally to everyone. In addition, if the law gives an indication that things should be a certain way, then that is precisely what should happen. Authority for this line of thinking is found in the cases of Glenister v President of the Republic of South Africa and Others (2011) and Freedom Under Law v Acting Chairperson: Judicial Service Commission and Others (2011). In the Glenister case, it was confirmed that a fundamental feature of a state premised on the rule of law is that the state (or any of the branches of the state, namely the legislature, executive or judiciary) does not act arbitrarily or irrationally.

In this case, the rule of law was undermined by the South African government by failing to comply with an order of court   and ensuring that Al Bashir does not leave the country. South Africa is a democratic country based on the rule of law.

(b) Explain whether judicial review of executive conduct/omission is legitimate bearing in mind the fact that while the executive is in theory accountable to the legislature, the members of the executive are also, more often than not, members of the leadership of the political party to which the majority of members of the legislature belong.  Is judicial review in the context of the Bashir matter not counter-majoritarian and thus inconsistent with South Africa’s democratic dispensation?                                                                                       (10)

To answer the question properly, the should be an understanding of the principle of separation of powers and whether it means a strict separation between the legislature, executive and judiciary and the extent to which judicial review of legislative function  or executive conduct  is permissible. 

The Constitutional Principles which formed part of the Interim Constitution required that the Constitution contains a separation of powers between the three branches of state as well as the appropriate checks and balances on the exercise of power of each of these branches to “ensure accountability, responsiveness and openness”.  According to de Vos et al, “the separation of powers is also closely associated with the protection of human rights more generally in addition to safeguarding political liberty. This is so because separation of powers aims to protect society against the abuse of political power, something that is required to protect human rights” (page 60). 

The doctrine of separation of powers does not require a strict separation between the judiciary, the legislature and the executive because it requires the judiciary to check whether the other branches comply with the law and exercise their authority in conformity with the Constitution (known as judicial review). The result is that the judiciary should not interfere in the functions and processes of other branches of government unless it is mandated by the Constitution in cases where the legislature or executive fails to comply with its constitutional or legislative mandate. Accordingly, the division of powers is not strictly enforced: if it appears that one sphere of government fails to comply with its constitutional obligations, the judiciary must intervene to uphold the Constitution. 

The Constitution itself does not prescribe a specific, fixed form of the separation of powers doctrine. Instead, each case must be assessed on its own merits and guidelines can be developed over time as to the best method of ensuring that each of the 3 principal organs of state (legislature, executive, judiciary) retain their particular areas of power and expertise, but at the same time (as the counter-majoritarian dilemma has taught us), the judiciary is entitled and empowered to declare law or conduct invalid if it does not comply with the Constitution.

[bookmark: _GoBack]In the context of the Al Bashir matter, the judiciary was expected to review the decision of the executive since the executive had failed to enforce the order of the court-which was to ensure that Al Bashir was not allowed to leave the country. 

Is judicial review in the context of the Bashir matter not counter-majoritarian?

Judicial review of executive conduct is legitimate and does not amount to counter majoritarian.  The courts have testing powers. The relationship between a supreme constitution and the court's testing power is that when a constitution is supreme, ALL law and ALL conduct must comply with it and if it does not comply, it MUST be declared invalid. We, the South African people, chose to give our courts this testing power when our representatives drafted the Interim and Final Constitutions in the early 1990s and provisions were included such as section 172 which obliges the courts to declare law invalid. Accordingly, the testing power of the courts reinforces the supremacy of the Constitution and ensures that it remains supreme and that all laws including executive conduct are compatible with it. The Glenister case is an excellent illustration (discussed on page 102 of the textbook). When a court undertakes the process of judicially reviewing legislation or executive conduct, the judges carefully inquire into the constitutionality of the legislation or the conduct of the executive, but cannot (and do not) simply substitute the views of the legislature or executive with its own. The judiciary upholds the separation of powers doctrine and defers to the authority and expertise of the legislature or executive who is then required to draft a new law which conforms to the Constitution or to rectify the irrational and unconstitutional executive decision.

Essentially, the counter-majoritarian dilemma is where 11 judges (that is the number of judges in the Constitutional Court, but it may even be as little as a single judge in the High Court)) have declared a law invalid, but that law that they have declared invalid is a law that was passed by 400 Parliamentarians who had all assumed their positions in Parliament because we, the people had voted for the political party to which they belong, and they represent that political party and thus, they represent us and have been mandated by us to pass laws in our interests.   This is based on the fact that judges of the courts are appointed and not democratically elected like members of the legislature and executive. So it seems as if the judges have immense or superior powers over the 400 members of parliament. 

But, if the court comes to the conclusion that the excuses being made by the executive are weak and that there is sufficient evidence to prove the contrary then in order to uphold the Constitution, the court will - and must - intervene and order the executive to make sure that it immediately correct the wrong it has made. Though it appears as though the judiciary is intruding too deeply into the domain of the executive when doing this, which is undemocratic, but in fact, it is done with the purpose of ensuring that real constitutional democracy is realised. 

Similarly, if a law appears invalid, a court has the right to declare that law invalid, but (to quote the De Lange v Smuts case) must retain the delicate balance between what the judiciary is permitted to do and what the legislature does, so when the court declares a law invalid, it will only say that the law must be rectified. The court definitely does not re-write the law, because that is the proper role of the legislature. Likewise, when declaring executive conduct unconstitutional, the court will also leave it up to the executive to rectify the unconstitutional conduct; it will not tell the executive what to do, unless it is absolutely necessary.

(c) The fact cannot be ignored that all three of the judges deciding the Bashir matter are male. Critically discuss the constitutional provision on the appointment of judicial officers and provide an opinion on whether the institution established to uphold the integrity and independence and ensure the transformation of the judiciary has succeeded in its task. Refer to recent controversies and relevant case law to support your answer.                                                                             (10)

Section 174(1) of the Constitution states that “any appropriately qualified woman or man who is a fit and proper person may be appointed as a judicial officer. Any person to be appointed to the Constitutional Court must also be a South African citizen”.  Section 174(2) further indicates that the appointment of a diverse judiciary is a constitutional imperative and provides that there is need for the judiciary to reflect broadly the racial and gender composition of South Africa which must be considered when judicial officers are appointed. Therefore, as a transformative state, it is absolutely essential for the judiciary to mirror society.  It is therefore extremely concerning that so few black women are on the bench.

The institution established to uphold the integrity and independence and ensure the transformation of the judiciary is known as the Judicial Service Commission and is created by section 178 of the Constitution. The JSC is comprised of 23 members who are drawn from the judiciary; attorneys and advocates; two houses of the national legislature; executive, civil society and academia. The JSC is chaired by the Chief justice of the CC. The role of the JSC in the appointment of judges differs and depends on the nature of the appointment to be made. For instance, when appointing the Chief Justice and Deputy Chief Justice of the CC the President as head of the executive plays a major role and appoints a person of his/her choice after consulting the JSC and the leaders of the parties represented in the NA and the President must also consult the JSC before appointing the President and Deputy President of the SCA. In the appointment of other judges of the Constitutional Court, the JSC does not play a decisive role as the President appoint judges of the CC after consulting the Chief Justice and the representatives of parties in the NA. The JSC plays a central role in the sense that it has to prepare a list of nominees with three names more than the number of appointment to be made and submit the list to the President.

The JSC plays a more decisive role in the appointment of all other judges to the SCA; High courts and other specialised courts. In this case, the JSC selects candidates to fill such vacancies, and the President does not have a discretion but is required to appoint the candidates selected by the JSC. 

The requirement set out in Section 174(2) that there is need for the judiciary to reflect broadly the racial and gender composition of South Africa is important and has been a concern it the appointment of judges by the JSC. The historical architect of the South African judiciary inherit post 1994 was exclusively male and white therefore there is a need to increase the diversity of the bench through special measures. This should also address the historical discrimination of race and gender prevalent in South Africa pre 1994.  Diversity in the bench is needed to improve the quality of justice by South African Courts. 

Based on recent statistics, the JSC is doing relatively well in ensuring a non-racial judiciary but struggling in improving gender representation. The question and the debate has always been whether racial and gender representation should trump other consideration for the appointment to the bench. Lack of women appointees has been a source of debate in the legal fraternity. 

NB! Students should be credited for discussing any of the cases or controversies regarding this section like Helen Suzman Foundation v Judicial service Commission and others; etc. since none of the recent cases and issues were prescribed. 

(d) Assume that the Government is not satisfied with the decision of the North Gauteng High Court and wishes to take the matter on appeal. With reference to the Constitution Seventeenth Amendment Act 2012, which court will have jurisdiction to hear this appeal and make the final decision on the matter? Explain.                                            (6)                                                                                                                        
 
Before 2013, in terms of s167(3)(a)  the Constitutional Court was the court of final instance in relation to constitutional matters and issues connected with a decision on a constitutional matter and was not a court of general jurisdiction.  This was the case until August 2013 when the Constitution Seventeenth Amendment Act was passed and amended S167(3)(a). 

The Seventeenth Amendment Act drastically changed the jurisdiction of the Constitutional Court. The amended S167(3)(a) of the Constitution makes it clear that the Constitutional Court is the highest court of the Republic. S167(3)(b) state that the CC may decide constitutional matters and any other matter, if the CC grants leave to appeal on the grounds  that the matter raises an arguable point of law of general public importance which ought to be considered by that court.  

Therefore the government can take the Appeal to the Constitutional Court which will have a discretion on whether it will hear an appeal or not. The Constitutional Court will hear the appeal if according to the court the matter raises an arguable point of law and if such point of law is of such general public importance that it is necessary for the CC to give clarity on this point of law.  

(e) Suppose that the Court finds that the African Union Host Country Agreement has no status in South African law and assume further that it was the President himself who instructed various officials to facilitate Bashir’s departure from South Africa. What possible courses of action exist in the circumstances? Will this warrant removal of the President from office? Critically discuss.                          (8)

In terms of the Constitution, there are two methods of removal of the President from office.  The first method by which the President can be removed from office is in terms of a resolution passed pursuant to section 89(1) of the Constitution. In such an instance, the National Assembly must have objectively concluded that one of the specific grounds for the removal of the President exists, including a serious violation of the Constitution or the law, serious misconduct or inability to perform the function of office. Accordingly, these grounds serve to safeguard the nation against the abuse of power by the President. Should one of these grounds exist, a two-thirds majority (66.6%) vote is required. Schedule 3 of the Electoral Act 73 of 1998 has set the number of members of the National Assembly at 400. Therefore, 267 out of 400 member of the National Assembly must vote in favour of the removal of the President. The removal of the President in this manner has no relation with political reasons, such as the President having lost the support of the majority party in Parliament.

The other method by which the President can be removed from office is in terms of section 102(2) of the Constitution and this is for purely political reasons. This form of removal takes the form of a motion of no confidence in the President being passed. In order for a motion of no confidence to succeed, all that is required is a simple majority vote (51%). 204 out of 400 members of the National Assembly must vote in favour.

It is thus obviously easier to remove the President by way of passing a motion of no confidence, rather than impeachment because of the lower threshold of votes required. This, however, is not as straight forward as it may seem, because given that the minority parties combined only have 161 seats, which is quite a considerable number off the required number of 204, it would be extremely difficult for them to achieve a majority, unless members of the majority party also vote in favour of the motion of no confidence, which is highly unlikely in the south African context where members of political parties support the political leadership, under virtually any circumstance.

This method can only be achieved when the President loses the support of his party. The impact of the constitutional provision concerning motion of no confidence is that now any member of the National Assembly can propose a motion of no confidence in the President (and not only the majority party) and this motion must be debated in the National Assembly. This transpired as a result of the case of Mazibuko Leader of the Opposition in the National Assembly v Sisulu MP Speaker of the National Assembly and Others (2012) where the Western Cape High Court considered whether the National Assembly and its Speaker had erred in not scheduling a debate on a vote of no confidence in the President which had been tabled by the official opposition. The most relevant part of the Court’s decision was when it stated: “you must operate within a constitutionally compatible framework; you must give content to section 102 of the Constitution; you cannot subvert this expressly formulated idea of a motion of no confidence; however, how you allow this right to be vindicated is for you to do, not for the courts to so determine”. 

Of significant importance in the context of a motion of no confidence, sections 187 to 190 in Chapter 12 of the Rules of the National Assembly contained provisions which permitted the majority party in the National Assembly or any of the minority parties to block the tabling, discussion, consideration and voting on a motion of no confidence. The unconstitutional provision was thus declared invalid by the Constitutional Court in the case of Mazibuko v Sisulu and Another 2013 (6) SA 249 (CC), where Deputy Chief Justice Moseneke did not hesitate to highlight the importance of a motion of no confidence in a democratic society, at paragraph 43, where he said:

A motion of no confidence in the President is a vital tool to advance our democratic hygiene. It affords the Assembly a vital power and duty to scrutinize and oversee executive action … The ever-present possibility of a motion of no confidence against the President and the Cabinet is meant to keep the President accountable to the Assembly which elects her or him. If a motion of no confidence in the President were to succeed, he or she and the incumbent Cabinet must resign. In effect, the people through their elected representatives in the Assembly would end the mandate they bestowed on an incumbent President.  

There is even a third possibility which potentially exists (precedent has been set in this regard) and that is the recalling of the President by the political party to which he belongs. At times, when the President lose the support of the majority party leadership, she or he may be “recalled” as was the case with former President President Thabo Mbeki.

(f) In response to the international community’s outrage that Bashir was allowed to leave South Africa, the Government of South Africa wishes to amend the Constitution permitting it to disregard any national laws and the principle of the supremacy of the Constitution when matters concerning “protection of international relations between South Africa and her African counterparts” arise. In light of this you are required to discuss the majorities required to amend different parts of the Constitution (s 74(1)–(3) of the Constitution) and the special procedures required to prevent Parliament from amending the Constitution without careful consideration (s 74(4)–(8) of the Constitution).                                (8)

South African Constitution is classified as an inflexible Constitution and as such requires special procedure to be amended. The procedure for amending different sections of the Constitution is stated in Section 74 of the Constitution.  While some sections of the Constitution require 75% of the members of the National Assembly while others require a two third majority.  According to the Constitution, the following is provided:  

Section 1 and section 74 of the Constitution may maybe amended by 
(a) the National Assembly, with a supporting vote of at least 75 per cent of its members and 
(b) the National Council of Provinces, with a supporting vote of at least six provinces.

S74 (2) provides that Chapter 2 may be amended by a Bill passed by-
(a) the National Assembly, with a supporting vote of at least two thirds of its members and 
(b) the National Council of Provinces, with a supporting vote of at least six provinces 

S74 (3) indicate that any other provision of the Constitution may be amended by a Bill passed-
(a) by the National Assembly, with a supporting vote of at least two thirds of its members 
(b) also by the National Council of Provinces, with a supporting vote of at least six provinces and if the amendment-
(i) relates to a matter that affects the Council;
(ii) alters provincial boundaries, powers, functions or institutions; or
(iii) amends a provision that deals specifically with a provincial matter.

In addition S74 (4)-(8) among others indicate that a Bill amending the constitution should not include other provisions but must solely provide for provisions amending the Constitution. Further, it is a requirement that 30 days before the Bill amending the constitution is introduced in parliament, it must be published in the Government Gazette for public comment, to the provincial legislature for their views and to the NCOP for a public debate. Also, the Bill should not be put to a vote in the National Assembly within 30 days of its introduction or tabling.




Question 3

3.1 	The Ubuntu philosophy is premised on an acknowledgment that man is a social being. A society governed by Ubuntu also emphasises that everyone should participate in society and not disappear in the whole. A tradition of consultation and decision making by ordinary members of society is also embodied in Ubuntu. The consultation that precedes decision making in societies that acknowledge Ubuntu is derived from an age old pre-colonial African ethos that, arguably, permeated all pre-colonial African societies. The consultation preceding decision making in most pre-colonial African societies has led scholars to conclude that most African societies were inherently democratic even though the word democracy may not have been in use then.

	With reference to the concept of Ubuntu, you are to prepare an essay in which you highlight the comparisons between constitutionalism and Ubuntu using relevant case law, provisions of the Constitution and fundamental principles and concepts underpinning constitutional law in order to reach a legally-sound and compelling conclusion.                                                                                              (10)

The African philosophical concept of Ubuntu was incorporated in the South African Constitution of 1993 (the interim Constitution). The 1996 Constitution made no express mention of Ubuntu but the notion has been referred to in some case law. As a fundamental value that informs the regulation of African interpersonal relations and dispute resolution, Ubuntu is inherent to customary law. Moreover, since the Constitution is autochthonous (indigenous), the concept of Ubuntu permeates the constitutional system in South Africa. Ubuntu represents humanity, personhood, compassion, humanness and morality. It is a metaphor that describes group solidarity which is central to the survival of communities with a scarcity of resources (Y Mokgoro ‘Ubuntu and the law in South Africa’ Buffalo Human Rights Law Review (4) 1998). Indeed, Ubuntu essentially means that “everybody counts in society” and therefore, Ubuntu’s relationship with the constitutional law principle of democracy is clear: in a democracy, everyone’s opinion/view counts and must be considered. This is the epitome of a multi-party democracy, which South Africa has. In the context of scarce resources (as per Mokgoro’s description of Ubuntu), corruption cannot be tolerated because it is those same resources which are required for society’s development. Ubuntu thus signifies the approach that everyone must act in solidarity towards a common objective.  Moreover, the idea of morality in the context of Ubuntu can be likened to adherence to the rule of law (one should feel morally bound to comply with the law). Ubuntu is also applicable with respect to participation in the legislative process. Since Ubuntu means that everyone’s opinion counts, the people should be afforded an opportunity to provide their opinion on decisions that will affect them.

Constitutionalism is defined as the principle or system of government in accordance with the Constitution. It describes a society in which government must act in accordance with the law which derives its legitimacy and power from the Constitution itself. Constitutionalism prescribes limits on the exercise of state power and provides mechanisms to ensure that the exercise of power does not exceed the limits set by the Constitution. South African constitutionalism relates to more than the mere technical legal regulation of the exercise of state power. It is thus, not only descriptive in nature. It is also prescriptive in that it prescribes how state power should be exercised. The Constitution is the supreme law of the Republic (section 2 of the Constitution).it also contains an entrenched Bill of Rights, which is the cornerstone of democracy in South Africa (section 7 (1) of the Constitution). The Republic of South Africa is founded on the values of human dignity, equality, promotion of human and freedoms and multi-party democracy to ensure accountability, responsiveness and openness and the rule of law (section 1 of the Constitution). The founding values of the democracy established in the Constitution coincide with some key values of Ubuntu, e.g. human dignity, respect, inclusivity, compassion, concern for others, honesty and conformity (see Y Mokgoro at 9). Also the Ubuntu values of collective unity and group solidarity can translate in to the spirit of national unity demanded of the new South African society.

In S v Makwanyane 1995 (3) SA 391 (CC) the Constitutional Court referred to Ubuntu as the concept which could serve as a basis from which interpretation of the Bill of Rights could proceed. Makgoro J stated that “although South Africans have a history of deep divisions characterised by strife and conflict, one shared value and ideal that runs like a golden thread across cultural lines, is the value of Ubuntu - a notion now coming to be generally articulated in this country (Makwanyane para 306). Accordingly, the concept of Ubuntu is placed at the forefront of constitutional interpretation of the fundamental rights entrenched in the Constitution.

3.2 In Democratic Alliance v South African Broadcasting Corporation Ltd and Others 2015 (1) SA 551 Schippers J of the Western Cape High Court held that: 

	The fact that the findings of and remedial action taken by the Public Protector are not binding does not mean that these findings and remedial action are mere recommendations, which an organ of state may accept or reject.

	On 24 August 2015 the Public Protector released her report titled “Derailed” which dealt with maladministration at Prasa and which implicated the former CEO, Lucky Montana in financial mismanagement, procurement irregularities, unmanaged conflict of interest, nepotism/corruption, irregular appointments. In response, Montana has declared that he intends going to court to have the report set aside. Provide a substantiated opinion on the status of the Public Protector and evaluate the extent to which there is compliance with the findings of the Public Protector.  (7)                                                                                                                      

Section 181 of the Constitution guarantees the independence of the Public Protector together with the other State Institutions Supporting Constitutional Democracy. These institutions are independent and subject only to the Constitution and the law. Section 182 confers power on the Public Protector to investigate any conduct in state affairs, or in the public administration in any sphere of government, that is alleged or suspected to be improper or prejudice. Furthermore it has a mandate to report on that conduct and to take appropriate remedial action. The Public Protector must report to the national Assembly at least a year, and the government is required to act on the findings of the Public Protector.

Initially there was confusion surrounding the status of the findings of the Public protector. This was highlighted in Democratic Alliance v South African Broadcasting Corporation Ltd 2015 (10 SA 551, where the Court held that:

The fact that the findings of and remedial action taken by the Public Protector are not binding does not mean that these findings and remedial action are mere recommendations, which an organ of state may accept or reject (para 59).

Subsequently the Supreme Court of Appeal lends support to the fact that the Public Protector’s findings are indeed binding. In South African Broadcasting Corporation Ltd v Democratic Alliance (393/2015) [2015] ZASCA 156, the Court held that:

The Public protector cannot realise the constitutional purpose of her office if other organs of state may second – guess her finding and ignore her recommendations. Section 182(1)(c) must accordingly be taken to mean what it says. The Public Protector may take remedial action herself. She may determine the remedy and direct its implementation. It follows that the language, history and purpose of section 182 (1)(c ) make it clear that the Constitution intends for the Public Protector to have the power to provide an effective remedy for the State misconduct, which includes the power to determine the remedy and direct its implementation (para 52).

Finally, the Constitutional Court re-affirmed the decision of the Supreme Court of Appeal on the status of the findings of the Public Protector that it was binding. In Economic Freedom Fighters v Speaker of the national Assembly; Democratic Alliance v Speaker of the National Assembly ( CCT143/15;CCT 171/15) [2016] ZACC 11 ( 31 March 2016) Mogoeng CJ held that:
The public Protector would arguably have no dignity and be ineffective if her directives could be ignored willy-nilly. The power to take remedial action that is so inconsequential that anybody, against whom it is taken, us free to ignore or second-guess, is irreconcilable with the need for an independent, impartial and dignified Public protector and the possibility to effectively strengthen our constitutional democracy (para 67).

(Students should not be penalised for not referring to this case which was decided towards the end of the semester).

In certain instances both the executive and Parliament were reluctant to comply with the findings of the Public Protector. This is apparent from the judgments of Democratic Alliance v South African Broadcasting Corporation Ltd and Economic Freedom Fighters v Speaker of Parliament. 

3.3 With reference to the provisions of the Constitution and case law, fully explain whether an ordinary individual member of the National Assembly who is not a cabinet member can introduce a Bill in the National Assembly.                             (6)

Section 73 (2) of the Constitution confers power on a cabinet member or a deputy Minister or a member or Committee of the NA to introduce a Bill in the NA. Because of political dominance of the executive in Parliament draft legislation usually introduced by members of the Cabinet and passed by Parliament. However, individual members of the Na may initiate legislation called private members Bills. The previous Rules of the NA made it difficult for a member of the NA to initiate Bills because the Rules permitted a member of the NA to introduce a Bill into the NA only if a majority of members of the NA had given permission to an MP to initiate such legislation. In practice, this means that members of the NA who are not members of the Cabinet, more particularly members of the opposition could never introduce any Bills into the NA without the permission of the Majority party. In Oriani Ambrosini, MP v Sisulu, MP Speaker of the National Assembly 2012 (6) SA 588 (CC) the Constitutional Court invalidated the Rules of the NA which required a member of the NA to obtain permission from the NA to initiate and introduce Bills. The importance of the provision in the Constitution which allows individual MPs to initiate legislation was re-affirmed by the Court that it provides members of the NA with an opportunity to promote their legislative proposals so that they could be considered properly (para 48).

3.4 Briefly mention how the problem of conflicting laws between national and provincial laws is resolved. Your answer must relate specifically to both Schedule 4 and Schedule 5 of the Constitution and must indicate which law will prevail in each specific circumstance. 	                                                                                                (7)

The Constitution provides for mechanisms for the resolution of conflict between national and provincial legislation falling within a functional areas of concurrent national and provincial legislative competence (Schedule 4 matters). In terms of section 146(2) national legislation that applies uniformly with regard to the country as a whole will prevail over provincial legislation if any of the following conditions are established:
· the national legislation deals with a matter that cannot be regulated effectively by provincial legislation
· the national legislation provides uniformity to a matter that requires that requires uniformity across the nation
· the national legislation is necessary for the maintenance of national security; the maintenance of economic unity; the protection of common market in respect of the mobility of goods, services, capital and labour; the promotion of economic activities across provincial boundaries; the promotion of equal opportunities or equal access to government services; or the protection of the environment.

Furthermore, national legislation will prevail if it is aimed at preventing unreasonable action by a province that is prejudicial to the economic, health, or security of another province or the country as a whole or impedes the implementation of economic policy (section 146(3)).

Section 147 regulates a conflict falling within the functional areas of exclusive provincial legislative competence (Schedule 5). In terms of this provision, national legislation prevails over provincial legislation if it is necessary to;
· maintain national security
· maintain economic security
· maintain essential national standards
· establish minimum standards required for the rendering of services
· prevent unreasonable action taken by a province which is prejudicial to the interests of another province or to the country as a whole.
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