
SOUTH AFRICAN CONSTITUTIONAL LAW IN PRACTICE: 
  

The separation of powers 
 

Remember that in the case of De Lange v Smuts, it was held that: “over time our courts will develop a 
distinctively South Africa [unique] model of separation of powers … that reflects a delicate balancing between 
the need to control government by separating powers but also by enforcing checks and balances to avoid 
diffusing power so completely that government cannot act in the public interest”. 
 

This document illustrates the proper roles of the legislature, executive and judiciary by illustrating the 
relationship between the three and highlighting the checks and balances, such as judicial review, when 
necessary to ensure compliance with the Constitution. 
 
 

PART A: HOW LEGISLATION IS ACTUALLY PASSED 
 

As you will see, of the 10 steps (each step is numbered consecutively to illustrate this) in the legislative 
process (which one would think should all be conducted by the legislature), some of those steps are actually 

performed by the executive and even the judiciary!  
 

Legislature Executive Judiciary 
The NA is composed of 400 
representatives elected by the electorate. 
Based on our closed-list proportional 
representation electoral system, the 
members of the NA represent all of the 
political parties that reached the required 
threshold of votes, in proportion to the 
overall number of seats. As a multi-party 
democracy, all political parties play a role 
in Parliament. 
 
 

s86(1): at its first sitting the NA elects the 
President from among its members. 
 
 

 
 
 
 
 
 
 
 
 

Remember that an individual MP may also 
introduce legislation (Oriani-Ambrosini 
case) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

6] The Cabinet Minister responsible for the 
Bill (eg: education) usually first introduces 

 
 
 
 
 
 
 
 
 
 
 
 

As soon as the President is elected 
he ceases to be a member of the NA 
and then assumes the role of Head 
of the Executive. He also becomes 
the Head of State at that time. 
 

As Head of State, the President is 
responsible for performing the duties 
set out in s84(2), such as pardoning 
prisoners. 

 
1] Policy is formulated (s85(2)(b)) via 
various channels, including through 
Nedlac, internal party discussions as 
well as consultation with 
affected/interested parties.  
2] The proposed legislation is then 
discussed in a Green Paper. Public 
hearings are held on the matter. 
3] A White Paper is prepared and 
public hearings are held concerning 
the proposed legislation. 
4] A draft of the Bill as well as an 
explanatory memorandum is 
prepared by the Minister responsible 
for the issue (in terms of s85(2)(d)). 
Cabinet then approves it. 
5] Once Cabinet has approved the 
draft Bill, the state law advisers 
certify that the law is constitutional 
before it is submitted to Parliament. 
 

De Lille v Speaker of the National 
Assembly: the citizenry must be properly 
represented in the working of the National 
Assembly. Suspension of a member is for 
contempt unconstitutional. 
 

In DA v Speaker of the National Assembly 
(decision of 20 March 2016), the Court 
held that members of Parliament may not 
be arrested and removed from Parliament 
even if they create a disturbance in the 
Parliamentary precinct or committees.  
 
 
 
 
 
 

President of the Republic of South Africa v 
Hugo is an example of the exercise of a 
Head of State power. Presidential powers 
have always been reviewable (President 
of South Africa v SARFU) 
 
In Oriani-Ambrosini the Constitutional 
Court decided that the rules of the National 
Assembly were unconstitutional because 
they did not allow ordinary MPs to 
introduce legislation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



the Bill in the National Assembly (or the 
National Council of Provinces). This is the 
first reading. 

7] The Bill is referred to the appropriate 
portfolio committee for review and 
amendment after facilitation of public 
involvement (s59). This is the second 
reading. 

8] If the National Assembly passes the Bill, 
it is forwarded to the National Council of 
Provinces for its assent.  
9] If the Bill was approved by the National 
Council of Provinces, it is forwarded to the 
National Assembly for its assent. 
10] Once both Houses of Parliament have 
passed the Bill, it is presented to the 
President for signature (s84(2)(a)). 
However, if the President is not convinced 
that the Bill is Constitutional, he may refer 
it back to the National Assembly for 
reconsideration (s85(2(b)). The President 
signs the law in his capacity as Head of 
State, not Head of Executive. 
 
 

 

 

 

 

 
 
 

In Executive Council, Western Cape 
Legislature v President of South Africa it 
was held that it is not acceptable for the 
legislature to assign its lawmaking 
functions to the executive. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Once the legislation has been 
passed, the executive must 
implement it (s85(2)(a)).  

 
 
 
 

In Doctors for Life, Matatiele Municipality v 
President of the Republic of South Africa 
and Merafong it was held that Parliament 
must take reasonable steps to facilitate 
public involvement in the law-making 
process and that without ensuring public 
participation, the legislation is fatally 
flawed because the correct procedure was 
not followed. 
 

In Glenister 1 (2009), it was held that the 
judiciary may not intervene in the 
legislative process until the legislature has 
completed the drafting of the law (unless 
there is no other effective remedy and 
harm caused would be material and 
irreversible). 
 
As you will note in s84(2)(c), if after 
referring the Bill back to the National 
Assembly, the President is still not 
satisfied as to the constitutionality of a Bill 
he may refer it to the Constitutional Court. 
(Ex Parte President of the Republic: In re: 
Constitutionality of the Liquor Bill) 

 

PART B: HOW THE EXECUTIVE IS REQUIRED TO OPERATE 
 

Legislature Executive Judiciary 
 
 
 
 
 
 
 
 
 
The President and Cabinet are accountable 
to Parliament for the exercise of their 
powers and performance of their functions 
(s92(2)). This occurs on occasions such as 
the ‘State of the Nation Address’ held early 
each year where the President accounts to 
Parliament and details the government’s 
priorities for the forthcoming year. 
 

 
 
 
 
 
 
 
 
 
 
The Public Protector, and other Chapter 9 
institutions must also report to Parliament 

 

Within five days of being elected, the 
President must assume office by 
swearing or affirming faithfulness to the 
Republic and obedience to the 
Constitution. 
 
 
 

As Head of the Executive, the 
President is responsible for appointing 
his Cabinet (Deputy President and 
Ministers); reshuffling; and dismissing 
Cabinet (s91(2)).  
 

Together with Cabinet, the President 
co-ordinates the functions of state 
departments and administrations 
(s85(2)(c); performing any other 
executive function provided in the 
Constitution or law (s85(2)(e)); 
appointing judges (s174); designating 
persons to the Judicial Service 
Commission (s178(1)(j)); appointing 
the National Director of Public 
Prosecutions (NDPP) (s179(1)(a); the 
Public Protector (s193(4)); the Auditor-
General (s193(4)); and members of the 
Human Rights Commission; 
Commission for Gender Equality; 
Electoral Commission (s193(4)(a-c); 

Para 116 of Ex Parte Chairperson of the 
Constitutional Assembly: In re: 
Certification of the Constitution (1996): 
“The President derives powers not from 
antiquity but from the Constitution itself 
that proclaims its own supremacy. Should 
the exercise of the power in any particular 
instance be such as to undermine it, that 
conduct would be reviewable”. 
 

In DA v President of the Republic of South 
Africa (4 May 2017, concerning an order 

that the President must provide the 
information and reasons for his Cabinet 
reshuffle of 30 March 2017, thus 
removing Gordhan and Jonas) it was 
highlighted that the judiciary is 
empowered to hold the President 
accountable and to ensure that he 
adheres to the rule of law (s1, s2, s83(b), 
s172(1)(a) and (b)), because the 
President must act rationally and validly 
when performing his duties. 
 

 

In DA v President of the Republic of South 
Africa (2012), Menzi Simelane’s 
appointment as the NDPP was declared 
unlawful. 
 

 
 



on their activities. Moreover, the report by 
the Public Protector must be submitted to 
Parliament and Parliament must implement 
the recommendations. 

appoint commissioners to the Public 
Service Commission (s196(7)(a)); the 
National Commissioner of the police 
service (s207(1)); head of the National 
Intelligence Agency (NIA) (s209(2)), etc. 
 
 
 
 
 
 
The Cabinet members are supposed to 
be appointed based on their expertise, 
qualifications and ability to execute 
their duties effectively. They must then 
be responsible and held accountable 
for failure to perform their duties. 
 
 
 
 
 
 

The executive also includes the 
executive in the provincial and local 
spheres.  
 
 

Implementation of the law means 
giving effect to the law and doing what 
the law states in order to realise the 
priorities and obligations of the state. 
This includes providing basic 
healthcare, such as antiretroviral 
treatment to HIV positive persons; 
providing sufficient water; enabling 
persons to get married if they wish, etc. 
Failure to do this is unconstitutional.  

In Masethla v President of the Republic of 
South Africa, it was held that the 
President has executive power to appoint 
and dismiss the head of the NIA. 
 

In EFF v Speaker of the National 
Assembly, it was held that decisions of 

the Public Protector (even when they 
implicate the President) are binding and 
must be complied with. 
 
 

In this regard, the ‘SASSA’ case of 17 
March 2017 is relevant: the Minister of 
Social Welfare had failed to ensure that a 
new contract had been entered into with 
a service provider to pay social welfare 
grants since the previous contract was 
unlawful. The court required the Minister 
to provide periodic reports on progress in 
obtaining a new contract to ensure that 
social grants will continue to be paid into 
the future. 
 

Minister of Police v Premier of the 
Western Cape: a Premier of a province 

can appoint a commission of inquiry on 
something related to the province. 
 
 
 
 
See the cases of MEC for Health, KZN v 
Treatment Action Campaign (2002); 
Mazibuko v City of Johannesburg (2010); 
Minister of Home Affairs and Another v 
Fourie (2006) 

 

PART C: THE JUDICIARY 
 

Legislature Executive Judiciary 

 
 
400 members of the National Assembly are 
elected in order to pass laws on our behalf. 
Since the membership reflects the wishes of 
the majority of the population, the laws 
enacted are consistent with the interests of 
the majority of the people. However, when a 
law is passed which somehow infringes on 
the rights or interests of society, that law 
must be declared invalid and 
unconstitutional.  It is the judiciary’s role to 
declare the law invalid, even though the 
judiciary is composed of a small minority of 
appointed people (no more than 11 at any 
time) who seem to have more power than 
400 people. This is the counter-majoritarian 
dilemma. But remember, it is not 
undemocratic for the judiciary to declare law 
invalid if the law is not in line with the rule of 
law or supremacy of the Constitution.  

 
 
 
 

The judiciary’s primary purpose is to 
resolve disputes between parties. In the 
context of Constitutional Law, its duty is 
to ensure that all law and all conduct is 
consistent with the Constitution. You 
must know which courts have 
constitutional jurisdiction and which not. 
Even when the High Court or Supreme 
Court of Appeal declares law or conduct 
invalid, the decision is not final until it 
has been confirmed by the 
Constitutional Court. 
 

The judiciary is thus responsible for 
maintaining adherence to the rule of law. 
In Fedsure v Johannesburg Transitional 
Metropolitan Council, the court stated: 
“the rule of law, to the extent that it 
expresses the principles of legality is 
fundamental to Constitutional Law, since 
the rule of law includes at a minimum the 
principle of legality”. 
 

In order to undertake its task 
successfully, the judiciary must be 
independent. S165(2) and (3) confirm 

this. Therefore, in South African 
Personal Injury Lawyers v Heath, the 



court held that it is not appropriate for a 
sitting judge to be appointed to chair a 
commission of inquiry as this blurs the 
distinction between the judicial and 
executive roles. 
 

But, the judiciary must understand the 
limits of its powers. It cannot intrude 
unnecessarily into the domain of either 
the legislature or the executive. In 
National Treasury v Opposition to Urban 
Tolling Alliance it was held that the 
judiciary is not suited to making policy-
laden and polycentric decisions as that 
is the duty of the executive.  
 

It was similarly held in MEC for 
Education v Pillay that courts must be 
“deferent” to the executive because of 
the executive’s expertise and 
qualifications to make such decisions. 
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