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Statutory protection of purchasers

13.1  Introduction

Certain kinds of contract are concluded more often than others, for example, contracts of 

sale, lease and employment. Of these, the contract of sale is probably the most common. 

Although all contracts must comply with the general requirements for valid contracts, 
which have already been discussed (chapters 4-7), certain special principles have evolved 

concerning the most commonly concluded kinds of contract. These contracts are known 

as specific or named contracts. For a contract to qualify as a specific contract, certain 

additional characteristics or requirements (essentialia) must be present (chapter 8).

The reason for classifying a contract as a specific contract is that certain naturalia

could flow from that contract (chapter 8). These natural consequences regulate the 
relationship between the parties on certain aspects if the parties do not regulate it 

themselves. For example, if the parties to a contract of sale have not agreed when 

payment shall be made, it is assumed that payment must take place simultaneously with 

delivery of the object of the sale (the merx): that is, it will be a cash sale, not a credit 

sale. As is also evident from this example, it is fairly easy for parties to make other 
arrangements. For example, they can arrange that payment will take place only at the 

end of the month.

A contract of sale may be defined as a contract in which one party (the seller) 

undertakes to deliver the merx to another party (the buyer or purchaser), and the 

purchaser, in exchange for this, agrees to pay the seller a certain sum of money (the 

purchase price).

In addition to the general requirements for valid contracts, parties to a contract of sale 
must agree on the above-mentioned two essential characteristics. The existence of 

consensus regarding the purchase price and the thing sold shows that a contract of sale 

has been concluded and distinguishes it from other types of contract. These two 

requirements are, therefore, the essentialia of a contract of sale.



(a)

(b)
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13.1.1  The object of the sale (merx)

A valid contract of sale can come into existence only if there is agreement regarding the 

merx. The merx, therefore, must be definite or ascertainable.

The merx is definite if it is mentioned by name in the agreement: for example, ‘portion 

12 of the farm Bonny Heights in the district of Rustenburg’ or ‘the horse Morning Star’. It 

is also definite if it is clear that the parties were in agreement about the thing being sold. 

In the case of a generic sale, that is, a sale of a quantity of a particular type of thing, the 
merx is not definite, but ascertainable, since the number, weight or measure is 

mentioned together with the type of thing, for example, ‘ten thousand stock bricks’, ‘one 

thousand kilograms of kraal manure’ or ‘three thousand liters of petrol’.

Nearly anything may be sold, provided that it can form part of one’s patrimony, that is, 

it can be owned by someone. The merx may consist of movable or immovable goods, or 

may even be an incorporeal thing such as a claim, servitude or a patent (chapter 2). In 
keeping with the general requirement that contracts should be lawful, no contract will 

come into being where the law prohibits the sale of the merx, for example, in the case of 

illegal drugs.

13.1.2  The purchase price

The second essential requirement for a contract of sale is that a price for the merx must 

be agreed upon. Like the merx, the purchase price must be definite or ascertainable. 

Therefore, the parties have to agree on an amount, stipulate a price per unit or 
determine a method by which the purchase price can be determined without reference to 

the parties themselves. They may agree that a specified third person will determine the 

price.

It often happens that goods which are in free supply in commerce are bought and sold 

without any explicit reference being made to their price: for example, when a person 

enters a shop and buys an article without a price tag. A valid contract nonetheless comes 
into being and the parties are deemed to have agreed on the customary price for the 

merx. It may be reasoned that in these circumstances the usual price was tacitly agreed 

upon.

The price must be an amount of money; otherwise there will be no contract of sale, 

but possibly a contract of exchange. In terms of the Consumer Protection Act 68 of 2008, 

the price must also be fair, reasonable and just (the Consumer Protection Act is discussed 
in chapter 30).

13.2  The rights and duties of the purchaser and the seller

The classification of a contract as a contract of sale has important practical legal 

consequences:
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It determines certain legal consequences that cannot be excluded by the parties. 

The delivery of the merx and the payment of the purchase price are consequences 
that cannot be excluded by the parties.

It determines the legal position of the parties in respect of certain matters that 

were not arranged by them. It often happens that the parties to a contract of sale 

agree only on the two essential characteristics of a contract of sale. They might not 

even consider all the matters that are potentially relevant: for example, whether or 
not the price has to be paid in cash; in what way delivery has to take place, or what 

would happen if the merx were destroyed before it could be delivered to the 

purchaser. Our common law provides a legal framework for contracts of sale and if 

the parties do not make arrangements to the contrary, these natural consequences 

(naturalia) will apply. Naturalia can be excluded expressly or tacitly. However, it 



must be clear from the surrounding facts that the parties actually had the intention 

to exclude a specific naturale. For example, Lerato and Tshepo conclude a contract 

of sale and agree that the seller will give no warranties.

It is important to realise that a substantial number of contracts are not concluded on the 
common-law basis, but on the basis of a comprehensive set of terms contained in a 

printed document which is signed by both parties. This document then constitutes the 

foundation of the legal relationship between the parties with respect to the relevant 

contract of sale. From the point of view of the purchaser, it becomes important to 

determine the extent to which the wording of the standard-form contract deviates or 
derogates from the common-law position. This deviation factor is of great importance, 

particularly with regard to the sale of consumer durables where the common-law 

position, especially with regard to the seller’s responsibility for latent defects, is regularly 

displaced by means of so-called guarantees, warranties and other exclusionary 

contractual terms. In various instances the purchaser is protected from exploitation 
through legislation. This is discussed at the end of this chapter.

13.2.1  The common-law rights of the purchaser

13.2.1.1  The purchaser is entitled to delivery of the merx

Although the purchaser is entitled to delivery of the merx, this does not necessarily mean 
that the seller is liable for physically off loading it on the purchaser’s doorstep. It merely 

means that the merx must be made available to the purchaser and that he or she is 

entitled to its free and undisturbed possession. The various forms of delivery are 

discussed later in this chapter.

13.2.1.2  The purchaser is entitled to preservation of the merx pending delivery

One of the duties of the seller is to preserve the merx until it is delivered to the 

purchaser. If the merx is damaged or destroyed owing to the negligence or intentional 
conduct of the seller, he or she will be liable. Should the purchaser fail
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to take delivery of the merx, that is, if the purchaser is in mora, the seller will only be 

liable for gross negligence or intent.

If the merx is damaged or destroyed while the seller is in mora, the seller bears the 

risk, except for misfortunes which, in any case, would have affected the merx, even if he 

or she had delivered on time.

13.2.1.3  The purchaser is entitled to be protected by the seller against eviction

In our law it is not an automatic consequence of a contract of sale that the seller has to 

transfer ownership in the merx to the purchaser. The seller merely undertakes that the 
purchaser will not be disturbed in his or her enjoyment and possession of the merx by 

another person with a better title to the merx than that of the purchaser. This 

undertaking is implied by our law in every contract of sale. However, as a general rule 

nothing prevents the parties from excluding this consequence.

The undertaking so implied by our common law is known as the seller’s warranty 

against eviction. It entails that where the purchaser is disturbed in his or her possession 
and enjoyment of the merx by someone claiming legal title to it, it is the seller’s duty to 

come to the purchaser’s assistance after being notified by the purchaser. Should the 

seller fail to do so, the purchaser must nonetheless put up a proper and competent 

defence against the third party’s claim.

If the purchaser has notified the seller, but the seller fails to intercede, and the third 

party succeeds with a claim despite the fact that the purchaser has vigorously resisted it, 
the seller will be deemed to have breached the warranty against eviction.

Should the purchaser fail to put up a proper and competent defence, and it turns out 

that the third party’s claim was, in fact, contestable, the purchaser loses his or her right 

of recourse against the seller.

If the purchaser has surrendered to the third party’s claim, he or she will still have a 

right of recourse against the seller if it can be proved that the third party’s claim was, in 

fact, incontestable. The purchaser can decide either to enforce the contract and claim 
damages or to cancel the contract and claim the return of the purchase price and 

damages.

13.2.1.4  The purchaser is entitled to a merx free from latent defects

An implied warranty against latent defects is read into every contract of sale, unless it 

has been excluded by the parties. This warranty entitles the purchaser to certain legal 

remedies, should the merx contain a latent defect. The seller is liable for latent defects 

even when he or she was unaware of the defect and did not act in bad faith.

A purchaser who wishes to institute a claim because of latent defects in the merx must 
prove that —

there is or was a material defect in the merx. A material defect is a shortcoming or 

abnormal characteristic in the merx which renders it completely useless or less 

useful for the purpose for which it was bought. If the purchaser indicated expressly 

or by implication to the seller that he or she wanted to use the merx
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for a specific purpose, the defect will be regarded as material if it impairs the 

serviceability of the merx for such purpose. If a special purpose was not known to 
the seller, a material defect is one which detrimentally affects the serviceability of 

the merx for the purpose for which things of that kind are ordinarily used.

the defect was present when the contract of sale was concluded.

the defect was latent. Defects are regarded as latent if the purchaser could not 

have readily noticed it during a reasonable inspection of the merx at the time of the 
sale.



(d)
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(d)

he or she (the purchaser) was unaware of the defect at the time of conclusion of 

the contract.

The remedies for breach of the implied warranty against latent defects are the so-called 

aedilitian actions, namely the actio redhibitoria and the actio quanti minoris.

13.2.1.4.1  The actio redhibitoria

If the latent defect is so material that, had he or she known about the defect, the 
purchaser would never have bought the article, or if the defect renders the article 

useless, the purchaser may claim the following:

return of the purchase price

interest

repayment of all expenses incurred regarding the receipt and preservation of the 
merx

reimbursement for improvements effected by him or her to the merx.

The purchaser must return the merx together with all that has accrued to it. However, if 

the merx is destroyed as a result of the very defect, or for some or other reason through 

no fault of the purchaser, the inability to return the merx will not prevent the purchaser 

from enforcing this remedy.

It is important to note that, in the case of a serious defect, the purchaser is not forced 
to use the actio redhibitoria. The purchaser might still prefer the actio quanti minoris

despite the seriousness of the defect.

13.2.1.4.2  The actio quanti minoris

If the latent defect is not so material that the purchaser would have refused to buy the 

article if he or she had known about the defect, or if the defect does not render the 

article completely useless, but there is nevertheless a defect, the purchaser will have to 

be satisfied with keeping the merx and claiming a reduction of the purchase price. The 

reduction is calculated by deducting the value of the defective merx from the purchase 
price.

13.2.1.4.3  Further availability of aedilitian actions

The actio redhibitoria and the actio quanti minoris are relics from Roman law, which was 

a formalistic system where the availability of a specific action was a
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prerequisite for the enforcement of rights. Our legal system does not generally rely on 

specific actions, but rather on the general principle that any legal right can be enforced. 

However, we still use these two aedilitian actions because the liability of a seller for latent 

defects in the merx is an exceptional kind of liability. These actions can also be applied in 

circumstances other than breach of the implied warranty against latent defects, namely 
—

when a contractual warranty against latent defects is breached. A contractual 

warranty is one which is included in the contract by the parties and which replaces 

the implied warranty against latent defects

when a contractual warranty which warrants certain good characteristics in the 
merx is breached

where the seller intentionally conceals defects in the merx

where, during negotiations, the seller makes a material statement about 

characteristics of the merx, which characteristics, in fact, do not exist.

The aedilitian actions are aimed only at restitution or restoration and thus cannot be used 

to claim damages. For this reason they will be used in the above-mentioned four cases, 
only in exceptional circumstances, since in each of the cases mentioned more 

comprehensive remedies exist, such as the remedies for misrepresentation or breach of 

contract by which damages can also be claimed.

13.2.1.4.4  ‘As is’ sales

The warranty against latent defects may be excluded by the parties. This can be achieved 

in any way from which the intention to exclude the warranty can be deduced, but the 

usual way is to state that the article is sold ‘voetstoots’ or ‘as is’.

The purchaser then has no legal remedies if the merx has a latent defect, except 
where the seller knew of the defect at the time of the conclusion of the contract.

If the seller knows of the defect and conceals it, he or she will not be able to rely on 

the ‘as is’ clause and the purchaser will have the aedilitian actions at his or her disposal. 

In addition to this, the purchaser will probably succeed in proving intentional or negligent 

misrepresentation, entitling him or her to recover damages as well.

13.2.1.5  The actio empti

The actio empti is not a separate common-law right of the purchaser, but a remedy the 

purchaser can use to enforce his or her rights against the seller. Like the aedilitian 
actions, this action is derived from Roman law. Also, as in the case of the aedilitian 

actions, the results of the actio empti can usually also be achieved under the general 

principles of our law. The purchaser may rely on the actio empti in the following 

instances:

Defective performance. Where the merx is delivered without the good qualities 
guaranteed by the seller, or with defects (the absence of which was guaranteed by 

the seller) the purchaser may claim damages based on his or
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her positive interest and, if the merx is seriously defective, he or she may claim 

cancellation.

Misrepresentation. Where the seller is aware of defects in the merx but does not 

disclose this to the purchaser, or if the seller induces the contract by making false 

representations about good qualities of the merx, the purchaser may rely on the 
actio empti to claim damages according to his or her negative interest.

Manufacturer’s liability. Where the seller is the manufacturer of the merx or a 

specialist dealer who publicly claims to have expertise regarding the merx, he or 

she can, if it is defective, be held liable for damages, including damages for 

consequential loss. Consequential loss is loss resulting from the use of the defective 
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merx: for example, the loss of crops resulting from a defective weed-killer. This 

liability is wider than that of other sellers.

Breach of the warranty against eviction. This aspect has already been dealt 
with (see paragraph 13.2.1.3 above).

13.2.2  The common-law rights of the seller

The seller is entitled to payment of the purchase price by the purchaser. This is the most 
important obligation of the purchaser and cannot be excluded by the parties. The 

payment of a sum of money is one of the essential characteristics of a contract of sale.

13.3  The transfer of ownership

When a contract of sale is executed in full and without hitches, the purchaser acquires 
ownership of the merx. The transfer of ownership is usually the primary purpose of the 

parties to a contract of sale, yet it is not an automatic consequence of the execution of a 

contract of sale.

The transfer of ownership is regulated by the rules of the law of property. One of the 

ways in which a person can obtain the ownership of a movable corporeal thing is by its 

transfer to him or her by another person. Four requirements are set:
The transferor must deliver the thing to the transferee. However, immovables can 

only be transferred by means of registration in a Deeds Office.

Both parties must have the intention that ownership should pass from the 

transferor to the transferee.

The transferor must be in a position to transfer ownership: that is, he or she must 
be the owner of the thing.

In the case of contracts of sale, the purchase price must be paid or security given 

for its payment or credit must have been granted. If it is a cash sale, ownership will 

pass only once the purchase price is paid or security given. In the case of a credit 

sale, that is, where the seller has given extension for the payment of the price, 
ownership will pass upon delivery.
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13.3.1  Delivery

Movable property has to be delivered to the transferee. There are different forms of 

delivery.

13.3.1.1  Actual delivery

This is the most common form of delivery and entails the physical handing over of the 

merx by the seller to the purchaser.

13.3.1.2  Symbolic delivery

Here the merx is not physically handed over to the purchaser, but something else is 

delivered to the purchaser which enables him or her to obtain control of the merx: for 

example, the seller of a motor vehicle hands its keys to the purchaser.

13.3.1.3  Delivery with the long hand

This entails the pointing out of the merx and its being made available to the purchaser. 

This method is used where the merx is too large or heavy to be handed over physically: 
for example, cattle in a kraal.

13.3.1.4  Delivery with the short hand

This form of delivery occurs where the purchaser is already in possession of the merx, 

but does not hold it as owner, and then subsequently holds it as owner. For example, 

Gaby lends a horse to Sandy and while the horse is in Sandy’s possession, they agree 

that Sandy will buy the horse.

13.3.1.5  Constitutum possessorium

This form of delivery is the opposite of delivery with the short hand. The seller retains 

possession of the merx, but on behalf of the purchaser: for example, because he or she 

rents it from the purchaser for a period of time.

13.3.2  Registration

Immovables, for example, land, are transferred by way of their registration in the name 
of the purchaser. As soon as the transfer is registered in a Deeds Office, transfer of 

ownership takes place.

13.3.3  The intention that ownership be transferred

Both parties must have the intention that ownership be transferred by delivery of the 

merx. The parties can, of course, explicitly or tacitly agree on the moment when 

ownership will be transferred: for example, only once the purchase price is paid.
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13.3.4  The seller must be the owner

If the seller is not the owner of the merx, he or she cannot transfer ownership to the 

purchaser, because one cannot transfer more rights than one has. If the seller is not the 

owner of the merx, but still delivers the thing to the purchaser, the purchaser can acquire 
only the same rights in respect of the merx that the seller had. The real owner can claim 

back the thing from the purchaser with the owner’s action (the rei vindicatio), even if the 

purchaser obtained the thing in good faith and paid for it.

13.3.5  Payment of the purchase price

In the case of contracts of sale, it is a further requirement for the transfer of ownership 

that the purchase price has been paid or that the seller has given the purchaser credit for 

the payment thereof or that the purchaser has given security for the payment thereof. If 

there is nothing to indicate the contrary, it is accepted that a contract of sale is concluded 
on a cash basis: that is, ownership will only pass once the purchase price is paid. Delivery 



(a)
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and payment then have to be made simultaneously. In the case of a credit sale, which 

should not be confused with an instalment sale transaction regulated by the National 

Credit Act 34 of 2005 (see paragraph 13.5.5 below), ownership will pass immediately 
when the merx is delivered.

13.4  The passing of the risk

When property is destroyed, it is normally its owner who bears the loss. It is also the 

owner who is entitled to any benefit or profit accruing to the thing. If performance 
accidentally becomes impossible after conclusion of a contract, the general rule is that 

both parties are released from their respective obligations.

However, it is one of the consequences of a contract of sale that the risk of accidental 

damage to, or loss of the merx, as well as the right to any potential benefit or profit 

accruing to it, passes from the seller to the purchaser as soon as the contract is perfecta: 

that is, even before the purchaser has become the owner. This consequence can be 
excluded from the contract by the parties by agreeing on another risk arrangement.

A contract of sale is perfecta as soon as the following requirements are met:

The merx must be definite or identified. The existence of a contract of sale merely 

requires that the merx must be definite or ascertainable. Where it is ascertainable, 

the contract cannot be perfecta until the merx is indeed definite. For example, 

Hafez and Jomo conclude a contract with an alternative obligation. Hafez can decide 
whether he will buy the horse Prince or horse Princess. The performance is thus 

ascertainable, but not yet definite. The merx will be identified only when Hafez has 

exercised his choice. In the case of a generic sale, the merx is definite only once 

individualisation has taken place.

The purchase price must be ascertained or ascertainable through simple calculation. 
Where the purchase price is ascertainable, but not readily or
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easily calculable, the contract will not yet be perfecta. For example, Dharma buys a 

flock of sheep from Lenie at R150 each. The purchase price is thus ascertainable by 

counting the number of sheep and then multiplying it by the amount. However, the 

purchase price is not yet ascertained or ascertainable through simple calculation. 

Should it already be established that there are two hundred sheep in the flock, the 
purchase price will be ascertainable through simple calculation.

If the contract contains a suspensive condition, it must already have been fulfilled. 

If Malcolm and Henry agree that Malcolm will buy a motor car from Henry if 

Malcolm can obtain a loan from his bank, the contract cannot be perfecta until 

Malcolm does, in fact, obtain a loan. As soon as the condition is fulfilled, the 
contract will be perfecta, provided the other two requirements have been met.

The importance of the rules concerning the passing of the risk arises from the fact that 

there is often a delay between the time when the contract is concluded and the time 

when delivery to the purchaser eventually occurs. If the risk has passed and the merx is 

destroyed or damaged before the purchaser has become its owner, the purchaser still has 

to pay the purchase price, although he or she will now either receive nothing or only the 
damaged merx from the seller.

13.5  Statutory protection of purchasers

In the commercial world many contracts are concluded along the lines of written 

standard-form contracts, usually drawn up by the more sophisticated of the two parties. 
These contracts are usually geared towards protecting the party responsible for drafting 

them and often include terms that operate unreasonably against the other party, while 

excluding natural consequences that would have favoured him or her.

In an attempt to prevent or limit the exploitation of consumers, various protection 

mechanisms have been incorporated into legislation. These mechanisms include the 

requirement that the important terms of the contract be put in writing and that certain 
terms or conditions that might operate unfairly against the consumer be prohibited. The 

applicable legislation depends on the nature of the merx, ranging from fixed property and 

shares in share block schemes to consumer durables such as motor vehicles. There is a 

degree of overlap between the protection of purchasers as such and the protection of 

consumers who take up credit. Some statutes have both these objectives. In this chapter 
we are primarily concerned with the protection of purchasers. The protection of 

consumers who accept credit is discussed in chapter 16.

13.5.1  The Alienation of Land Act 68 of 1981

The Alienation of Land Act prescribes formalities for contracts of sale and other deeds of 

alienation of land. It provides that all deeds of alienation must be signed
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by or on behalf of each of the parties and must contain a reference to the statutory right 

of revocation of a purchaser.

Land includes a unit in a sectional title scheme, a right to claim transfer of land, an 

undivided share in land and certain other interests in land. In our law, land includes the 

improvements to the land, such as buildings. A share in a share block scheme is not land 
and confers only a personal right to use property, but purchasers of shares are protected 

by the Share Blocks Control Act 59 of 1980, which is discussed below. ‘Alienate’ means 

sell, exchange or donate. However, some of the provisions apply only to purchasers of 

land and some to certain types of land only. In this chapter we are concerned only with 

the protection of purchasers. A purchaser of land cannot validly waive any right or power 
given to him or her by the Act.

13.5.1.1  Restriction on the receipt of consideration



(a)

An important objective of the Act is to protect purchasers of stands in unproclaimed 

townships should proclamation not eventually take place. For this purpose the Act 

provides that no consideration may be received in respect of the sale of a stand (erf) or 
sectional title unit which cannot yet be registered, unless the consideration is either 

properly kept in trust by a practitioner (attorney, notary or conveyancer) or by an estate 

agent, or alternatively if a guarantee for the refund of the consideration has been given 

by a financial institution or insurer. The purchaser is thus assured of the return of his or 

her money should the contract be cancelled due to the seller’s breach of contract, or if 
performance has become impossible. Also, if the seller becomes insolvent, the money has 

to be refunded to the purchaser.

13.5.1.2  The purchaser’s right to claim transfer

Another objective of the Act is to protect purchasers who purchase land on instalments. 

The Act gives a purchaser the right to claim transfer of land in his or her name once at 

least fifty per cent of the purchase price has been paid. This provision applies to any 

registrable land. The seller has to tender transfer of the land within three months of 
receiving the purchaser’s demand for transfer, failing which the purchaser may cancel the 

contract. When the transfer is registered, a mortgage bond over the land is 

simultaneously registered in favour of the seller to secure the balance of the purchase 

price and interest. The terms of the bond may not be more onerous than that of the 

contract. In this way, both purchaser and seller are protected. The purchaser becomes 
the owner and the seller a secured creditor for the outstanding amount.

13.5.1.3  The purchaser’s right of revocation or termination

In certain circumstances a purchaser has a statutory right to revoke an offer to purchase 
land or to terminate a deed of alienation of land. The requirements for the availability of 

this right are:

The purchaser or prospective purchaser must be a natural person.



(b)

(c)

(a)
(b)

(c)

(d)

(a)

(b)

(c)

(a)
(b)

Page 164

The purchase price or the price offered must not exceed a specified amount 

(currently R250 000).

The land involved must be used or intended to be used mainly for residential 

purposes. Sectional title units and shares in share block schemes are specifically 

included, while agricultural land is specifically excluded.

If these requirements are present, and provided that the contract or offer does not fall 
within one of the exceptions discussed below, the purchaser or prospective purchaser 

may terminate the deed of alienation or revoke the offer to purchase within five business 

days after having signed it. The purchaser has to exercise this right by delivering to the 

seller a written and signed notice in which the offer or deed of alienation is identified and 

in which he or she unconditionally revokes or terminates the offer or deed.

Any amounts paid by the purchaser or prospective purchaser in respect of the offer or 
deed must be refunded to him or her within ten days of delivery of the notice. The 

purchaser or prospective purchaser cannot be held liable for any damages or any penalty 

or fee due to the termination or revocation. The right of revocation or termination is not 

available in the following instances:

where the land is purchased at a publicly advertised auction
where the seller and purchaser have previously entered into a deed of alienation of 

the same land on substantially the same terms

where the purchaser or prospective purchaser has reserved the right to nominate or 

appoint another person to take over his or her rights and obligations

where the purchaser is exercising an option which was open for at least five days.

13.5.1.4  Consequences of void or terminated deeds of alienation

The consequences of deeds of alienation that are void, or have been terminated, are 
arranged on a basis which operates fairly towards both parties. Each party is entitled to 

recover what he or she has performed. In addition to this, the purchaser may recover 

from the seller —

interest at the prescribed rate on any payment made in terms of the contract

reasonable compensation for necessary expenditure incurred for the preservation or 
improvement of the property

reasonable compensation for any improvement effected by him or her with the 

express or implied consent of the owner or seller, if the market value of the land 

was enhanced by the improvement.

The seller may recover from the purchaser —

reasonable compensation for the occupation, use or enjoyment of the land
compensation for any damage to the property caused intentionally or negligently by 

the purchaser or any person for whose actions he or she may be liable.
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If both parties have performed in full and transfer has taken place, the transaction will be 

regarded as having been valid from its conclusion, despite the fact that the contract was 

void for non-compliance with the provisions of the Act.

13.5.1.5  The protection of purchasers of residential land on instalments

The sale of residential land on instalments is discussed elsewhere (see also paragraph 

28.4.4.4).

13.5.2  The Sectional Titles Act 95 of 1986

A unit in a sectional title scheme comprises a section of the land and buildings plus an 

undivided share in the common property of the scheme. The purchaser of a sectional title 
unit is protected by the Alienation of Land Act, discussed above. In addition to this, the 

Sectional Titles Act 95 of 1986 offers further protection to purchasers of units, primarily 



by ensuring that each unit is accurately described in an approved sectional plan. 

Sectional plans are registered and any prospective purchaser can establish exactly what 

he or she is buying.

If the developer or body corporate has reserved the right to add further sections to the 
scheme, this fact must also be disclosed in the deed of alienation of each section. If it is 

not disclosed, the purchaser may resile (withdraw) from the contract. The reason for this 

disclosure is that the addition of new units will influence each existing owner’s share of 

the common property.

13.5.3  The Share Blocks Control Act 59 of 1980

The way in which a share block scheme operates is that the shares entitle the 

shareholders to occupy particular parts of the immovable property owned or leased by 
the share block company. The Share Blocks Control Act aims to protect the purchaser of 

shares in the company by supplying him or her with adequate information and by 

providing other protective measures to members of share block companies. A member of 

a share block company cannot validly waive any of these rights. In addition to the 

protection afforded by the Share Blocks Control Act, the purchaser of a share in a share 
block scheme has a statutory right to revoke his or her offer or terminate the contract 

within five working days as provided for in the Alienation of Land Act.

13.5.3.1  The form and contents of the contract

The contract has to be in writing and signed by or on behalf of the parties. It must 

contain certain prescribed information relating to, for example, the immovable property 

owned or leased by the company, the parties to the contract and their addresses, the 

share which is being sold and the purchase price, instalments and rate of interest.

The seller has to supply the purchaser with a copy of the contract within fourteen days 

of the date of conclusion of the contract.
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13.5.3.2  Restriction on the receipt of consideration

No consideration for shares may be received before the incorporation of the share block 

company, except if it is paid into the trust account of a practitioner or estate agent or if a 

guarantee for its repayment has been given by a financial institution or insurer. In the 

event of the insolvency of the person entitled to the consideration, usually the developer, 

the consideration has to be refunded to the purchaser immediately.

13.5.3.3  Protection during existence of share block scheme

The Act limits the powers of the share block company in that it may not engage in any 
activities not required for the realisation of its main object, which should be to operate a 

share block scheme. This protects the members against the risk that other unsuccessful 

activities may cause the company to go insolvent and lose the share block property.

A share block company may only increase its loan obligation or encumber (give as 

security) its assets if the contemplated increase or encumbrance was either disclosed to 

all the members when they acquired shares in the company, or, alternatively, with the 
approval of its members. Protection against further indebtedness is necessary because 

the loan obligation of the company is allocated between the members and they are liable 

to the company for it. A share block company does not, however, need permission when 

it encumbers its assets to secure an existing liability.

The Act also limits excessive control by the developer of the voting rights in the 

company. The vote attaching to shares held by a developer may not be exercised for 
certain decisions: for example, decisions to increase the loan obligation or to encumber 

the company’s assets.

The members other than the developer may appoint at least one of the directors of the 

share block company, or, if there are more than ten other members, two of the directors.

13.5.3.4  Consequences of void or cancelled contracts

If a contract for the acquisition of a share is void because the prescribed formalities or 

certain other provisions have not been complied with, the consequences are regulated by 

the Act in substantially the same way as in the Alienation of Land Act, discussed above.

Any rouwkoop clause in terms of which a purchaser who breaches the contract is 
deemed to have terminated the contract and becomes liable for forfeiture or the payment 

of a penalty or damages is regarded as a penalty stipulation and is subject to the 

Conventional Penalties Act 15 of 1962. This is an important protection measure for 

purchasers in share block schemes as such clauses do not usually qualify as penalty 

clauses. Penalty clauses and the remedy available under the Conventional Penalties Act 
are discussed above (see chapter 8).

If both parties have performed in full in terms of a void contract, the contract will be 

deemed to have been valid from the start.

Page 167

13.5.4  The Property Time-sharing Control Act 75 of 1983

Property time-sharing gives a person the right to occupy immovable property for a 

specific or determinable period every year. A time-sharing scheme can be established on 

the basis of a sectional title scheme (with a number of co-owners of each unit), a share 

block scheme or even in another form such as a club. Such a scheme will have to comply 

with the legislation that may be applicable to the type of scheme involved. In addition to 
this, the Property Time-sharing Control protects purchasers of time-share. Some of its 

provisions do not apply to time-sharing schemes using the share block method because 

the Share Blocks Control Act contains sufficient protection.



(a)

(b)

(c)

(d)

(a)

(b)

(c)
(d)

Regulations have been made under the Act regarding additional information which 

must be disclosed by time-share developers, as well as pertaining to the management of 

time-share schemes which are not based on the sectional title or share block methods.

13.5.4.1  The form and contents of the contract

A contract for the sale of time-share must be in writing, in the official language chosen by 

the purchaser, and signed by or on behalf of the parties. In addition to any particulars 
prescribed by other applicable legislation, the contract must, among other things, contain 

—

the names and addresses of the parties

a description of the legal basis of the scheme, its duration, the time-sharing interest 
sold, and the recurrent period during which and conditions upon which the 

purchaser will be entitled to the use of the facilities

particulars of the immovable property, such as its ownership and any mortgages or 

bonds over it

particulars of the consideration, instalments and interest rate.

Certain provisions in a contract for the sale of a time-share will be invalid, namely, any 
term whereby —

someone acting on behalf of the seller is regarded as the agent of the purchaser

the seller is exempted from liability for any act, omission or representation of 

someone who acted on his or her behalf

the seller’s liability for eviction is excluded or restricted
the purchaser binds him- or herself in advance to agree if the seller later wishes to 

transfer some of his or her obligations to someone else.

Any rouwkoop clause in terms of which a purchaser who has breached the contract is 

deemed to have terminated the contract and becomes liable for forfeiture or the payment 

of a penalty or damages, or for the delivery or performance of anything, is regarded as a 

penalty stipulation and is subject to the Conventional Penalties Act.



(a)

(b)

(c)

(d)
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13.5.4.2  Restriction on the receipt of consideration

Any consideration received for time-share accommodation before an architect’s certificate 

has been issued must be kept in trust by a practitioner or estate agent or its refund 

guaranteed by a financial institution or insurer. The architect’s certificate must state that 

the accommodation has been erected according to approved plans, that regulations and 

by-laws have been complied with and that the accommodation is sufficiently complete for 
occupation. If the seller becomes insolvent before the certificate is issued, any 

consideration must be refunded to the purchaser.

13.5.4.3  The purchaser’s right to terminate the contract

A purchaser of time-share may cancel the contract if an architect’s certificate is not 

delivered to him or her within the time stipulated in the contract. This provision, together 

with the restriction on the receipt of consideration, protects the purchaser who buys 

time-share in uncompleted buildings if the accommodation is not completed in time.

In terms of the Alienation of Land Act, purchasers in sectional title and share block 
time-share schemes also have the right to revoke an offer to purchase or to terminate 

the contract within five working days.

13.5.4.4  Consequences of void or cancelled contracts

The consequences of void or terminated contracts are regulated in substantially the same 

way as in the Alienation of Land Act. This is discussed above.

13.5.5  The National Credit Act 34 of 2005

The National Credit Act is applicable to instalment agreements in terms of which movable 

property is sold to a consumer and which meet the following criteria:

The whole or a part of the price is deferred and is payable by way of periodic 

payments (instalments)
Possession and use of the property is transferred to the consumer.

Ownership of the property is reserved and passes only when the agreement is fully 

complied with, or ownership passes immediately subject to the right of the credit 

provider to repossess the goods should the consumer fail to satisfy all his or her 

financial obligations under the agreement.
Interest, fees or other charges are payable to the credit provider in respect of the 

agreement or deferred amount.

An instalment agreement is an example of a credit transaction which, in turn, is one of 

the forms of credit agreement. The protection in respect of credit agreements thus also 

applies to contracts of sale that qualify as instalment agreements. Certain terms in a 

credit agreement are invalid: for example, any term that directly or indirectly limits or 
excludes liability for misrepresentation or liability in terms of implied warranties. Of 

particular importance in the context of the contract of sale
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is that parties are not allowed to exclude the implied warranty against eviction and the 

implied warranty against latent defects.

If an instalment agreement is concluded on premises other than the registered 

business premises of the credit provider, for example, in the house of the purchaser, the 

purchaser enjoys a statutory right to terminate the contract within five days of signing it. 
This right of termination may be exercised by delivering a notice of termination to the 

seller and tendering return of the property sold. The purchaser must also pay for any 

services he or she has received in connection with the agreement.

Credit agreements are discussed in more detail in chapter 16.
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