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Welcome to the Module: Human rights, values and social
transformation

The aim of this module

A warm welcome to the Module: Human rights, values and social transformation
(HRV1601). This module provides an introduction to the study of human rights,
and has been designed to help you explore the values inherent to human rights
and assess the social transformation that occurs when human rights are applied
and lived in any society in Southern Africa, the continent of Africa and the larger
world. In this module, a “hands-on” approach is followed in the sense that we use
interactive texts, which employ various media, case studies, newspaper clippings
and contextual lived experiences by integrating them with human rights theory and
practices. Human rights embrace universal values, and in particular the value that
each human person is endowed with human dignity irrespective of whether a person
is poor or rich, black or white, male or female, gay, straight or bisexual, atheists,
theists or agnostic, single, married or divorced, etc. Human rights constitute global
ethics and for this reason the module draws information from history, ethics of life,
religion, politics, economy, ecology, culture, law, human and social sciences.

Apart from providing an introduction to the concept of human rights, the aim of
this module is to guide you to discover that human rights constitute more than
laws that were passed in Parliament. Instead, the implementation of human rights
is accompanied by a living ethos and a philosophy of life, and these aspects need
to be imbibed by each human being. Implementing human rights requires a way of
beginning to think of oneself and other human beings in a manner that is highly
respectful and reverential, and that it is not only the moral obligation of the State
to implement human rights, but also the serious and honourable attempt of each
person, community and cultural group to work out an ethic of human rights which
is mindful of both the individual and the community.

The module is aimed at presenting you as a student with an academic approach
that is central to universal teaching and constitutes an important element in the
constant endeavour to understand human rights both theoretically and practically
in a South African, African and world context. Furthermore, this module is aimed
at providing you an appreciative insight into Human Rights which will, firstly,
enable you to develop a moral or ethical awareness of how to live and treat people
in accordance to the ethic of human rights as well as the values embedded in
the rights. Secondly, an insight into human rights will equip you with the ability
to influence the transformation and well-being of your society and the physical
environment. This module is grounded on the perspective that all knowledge
systems are resourceful if they engage and dialogue with the lived experiences
of people in diverse contexts, hence it intertwines both experiential learning and
theory.
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This module recognises and affirms the importance of theory and praxis and their
synthesis in order to promote a holistic understanding of human rights. The focus of
a holistic perspective is that human rights, values and social transformation become
relevant to the plight of all people and the attainment of dignity, social justice,
political, economic and ecological well-being. In addition, a holistic perspective
recognises the importance of all other created beings and ecological life, such as
issues of climate change and justice, ecological destruction and degradation as key
concerns for human rights. The purpose of this study guide is to introduce students
to the intersections of human rights, ethical values of dignity, equality, justice,
solidarity and other values that enable the attainment of a better and fuller life for
all citizens, no matter their ethnic background, place of origin, colour, sexuality,
gender, ability and religion.

Outcomes of this module

The module has been designed to enable you to -

4 obtain a comprehensive understanding of the universality of human rights
and related values

¢ have a detailed understanding of the various human rights generations

contextualise human rights to practical circumstances in society and critical
life situations

recognise when the human rights of individuals and groups are violated
analyse social situations in the light of human rights and values

think and integrate human rights into your own life

Particular skills you will acquire in this module will be to -

4 engage with human rights, to recognise the values embedded in the human
rights of the individual and of groups

4 to enable you as an individual to assist in the transformation of your social
context

¢ imbibe and contribute to development of moral philosophy for human rights
living

critically evaluate and construct arguments related to human rights violations

4 link ethical convictions to human rights living

vi
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As a result of the scope of this module, a multitude of human rights issues,
especially ethical and justice issues pertaining to human rights will be revealed
to you. A detailed explanation will be given of what constitutes human rights, and
social-economic, moral, environmental, religious, justice and cultural issues will
be discussed. In addition, this module will also draw on your own views, values
and belief systems. This module will draw heavily on your own cultural norms and
religious faith as a source to approach human rights in certain respects, while it
will claim no adherence to religious or cultural principles in other respects, but will
hold onto a philosophy of life or a morality of justice as a basis of social existence.
The contents of this module will bring you thus to confront “contentious” human
rights in the sense that the rights may be in conflict with your religious or cultural
beliefs. You will thus be called upon to employ your own personal convictions,
but not to the extent of violating other people’s rights and values. To enter into
an ethical dialogue concerning human rights, it is important to discover your own
ethical convictions, to grasp the origin and motivation of your own value system,
without having to impose it onto others who may not necessarily be in agreement
with your views. It is important to keep an open mind and develop the ability to
filter situations through your values and the values of human rights, while holding
in balance the concept of human dignity and justice.

Activities

Throughout the study guide, activities are provided to test your understanding
of specific contents of the module. The purpose of providing activities at regular
intervals throughout the study guide, is to encourage you to interact with the study
material in an active manner, instead of being a passive learner who learns the
content off by heart without gaining an understanding of the practical application
of the study material. The activities challenge you to link your theoretical knowledge
and practical experiences to the study material in an interactive and critical manner.
When completing an activity, engage in dialogue with the content by testing the
perspectives maintained in the study material against your own belief and value
systems to determine how the information relates to your cultural norms and what
relevance and meaning it holds for you in your personal context and to conclude
whether you are in agreement or in total disagreement. Ask yourself if you have
obtained new insights or awareness, what knowledge you have gained, what skills
you can apply and how applicable is the content to your own life situation. When
integrating the study material, ask yourself what changes are required in terms of
your own world-view, character, work or study, or your socio-economic environment.

Prescribed study material

Please read Tutorial Letter HRV1601/101/3 carefully which provides information
on the prescribed books as well as recommended reading. Please do not delay in
buying the prescribed book as you will use it in conjunction with the study guide.

vii
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Please obtain copies of the South African Constitution and Bill of Human Rights as
you will be required to refer to these documents during your studies.

Purpose of the study guide

This study guide aims to provide an introduction to human rights in the following
ways:

¢ It outlines the ways international human rights have developed over the years
and the action taken by the international community against human rights
violations and abuses, and how states, governments and civil societies respond
to these violations.

¢ It explores regional and local human rights and maps out the ways in which
human rights have developed in Africa and in South Africa.

¢ It provides an understanding of the historical, philosophical/ethical and
theological basis of human rights, as well as the primary values which underpin
them.

¢ It provides a number of case studies on human rights violations and abuses.

¢ It identifies the local, regional and international institutions whose mandate is
to enforce human rights, for example the Human Rights Commission (in South
Africa), the Commission on Gender Equity, the African Commission on Human
and People’s Rights and the United Nations Commission on Human Rights.

¢ It provides examples of ways in which states and civil society organisations
participate in the quest for promoting human rights as well as their enforcement/
articulation of new developments or (new) discourses relating to human rights
—such as “gay rights” women’s rights, as well as the expansion of human rights
to include ecological justice concerns such as climate change, environmental/
ecological rights and the rights of indigenous people.

To present the subject in an interesting manner, the information is illustrated with
case studies and factual information. It encourages students to consult audio-
visual materials that enable them to enhance their understanding of human rights.
Materials are drawn from a variety of sources on ethics and human rights, including
concrete experiences of life, stories from magazines, factorial research materials as
well and online research.

Since this is an introductory course, the study guide serves as a comprehensive
study resource for an introductory level course and, therefore, does not discuss
the complete scope of human rights. Instead, the study guide focuses on the
nonderogable rights, since they are the fundamental rights of every human being.
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Why is this module included in the Discipline of Theological Ethics?

Many developments in the 20th and 21st centuries in the area of human rights,
including their codification into the laws of many different states/countries, have
been strongly influenced by the moral and ethical commitment to promoting respect
for the dignity and humanity of all people. In this module, we approach the study of
human rights from the perspective of ethics and theology, while underscoring the
importance of the legal discourse on human rights.

The relationship between human rights, ethics, values and morality has always
been affirmed in ethics, philosophy and human sciences. This is partly due to the
fact that, before the codification of human rights through multilateral instruments,
such as the United Nations Declarations of Human Rights, over 60 years ago
discussions on the protection of the dignity of people had already been asserted at
various points in history by numerous people. These, however, had not been under
international law, but under philosophical debates on natural law.

Examples which demonstrate that human rights were already the subject of
discussion more than 200 years ago, include the quest for liberty, justice and freedom
as is evident by the French Revolution, the struggle for liberation, decolonisation
and self-determination in Haiti, the struggles for decolonisation of many African
states from European colonial domination in the 1960s, and recently, the struggles
of South Africans and those in solidarity with them against the apartheid regime.
The struggles for rights pursuance or for the dignity of peoples oppressed by the
State, rulers and/or foreign domination, attest to the fact that people have not
always been comfortable with the violation of their dignity or the dignity of other
human beings. These examples attest to the search for dignity by people whose
human rights were not recognised.

The experiences of apartheid, a system of structural racism which negated the full
humanity of black people, and which created a hierarchy of humanity by valuing
and ranking the importance of people, for example, giving respect and value to
white people, people of Asian and Indian descent, people of mixed descent (formerly
known in South Africa as coloureds) and lastly black people or people of African
descent, also gives evidence that in the not so long past, the violation of human
rights was rampant: The dignity of African people in South Africa was at risk.
Apartheid aggression needs to be transformed if the dignity of people, respect
and equality are to be realised. Apartheid violence and its residues have to be
continually transformed in order to affirm the dignity of people. This will be helpful
in promoting equality and respect.

It has been over 60 years since the United Nations (UN) Universal Declaration of
Human Rights was signed by many governments of the world, to accede to the
notion that all human beings have or ought to have their human rights ascertained
and protected by governments and their societies. Yet, in many parts of the world,
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including in many African countries, the existence of the violations and abuses of
human rights is evident.

The context of poverty which hinder many people from accessing the most basic
needs and rights, for example the right to shelter, food, water, education and
health care, confirms the contradictions of affirming the dignity of all people and
the practice of ensuring that human dignity is manifested to all, and not just a few.

In addition, it is important in the context of Africa, marked by numerous conflicts,
some of which are internally generated (initiated by local inhabitants) or externally
generated (initiated by foreign and or colonial or market interests), to develop ways
to overcome conflicts, violence and social destruction, and to promote the culture
of responsible life, where human rights in all their varieties are cultivated, pursued
and protected.

The present is also marked by high levels of violence, imposed on individuals, states
and civil societies. The prevalence of violence, generated by individuals, states and
sometimes private entities, is another element which leads to the violation of human
rights. Examples include the terrorist attacks in Kenya, Syria, Libya, Israel, France
and even the United States of America on 11 September 2001. There are plenty
precarious moments in our history today, where anti-human rights activities,
such as those by terrorists and anti-human rights responses by governments have
become explicit. These include the abduction of your women in Nigeria by the
terrorist group Boko Horam, the attacks of Somalia and Al-Shabaab, the activities
of Islamic State of Iraq and the Levant (ISIL) Islamic State of Iraq and ash-Sham
(ISIS) and Al Qaeda. All these constitute human rights abuses and war crimes.

Shah (2004:1) rightly observes that since the war on terror, triggered by the terrorist
attacks in the United States of America on 11 September 2001, “the situation
of human rights seems to have deteriorated, with not only terrorists committing
human rights violations, but also powerful governments who are sacrificing
rights for security.” The obvious violations of human rights, under the pretext of
security, business or market autonomy are, in addition, indicative of the setbacks
of the culture and values of human rights that the African communities and, the
international communities have to affirm.

Shah (2004:2) reminds us that, although human rights systems within the UN
had tended to seek to protect the rights of individuals and/or citizens from the
possible force of their governments, it is important today to note that not only
governments violate human rights or fail to protect the rights of individuals,
citizens or communities. Instead, there are other actors that also contribute to
the violation of rights, such as businesses, individuals and sometimes, organised
groups that are not associated with the state, for example, mercenaries. There
are so many examples of various countries, corporations and institutions violating
human rights by either contributing to the suppression of rights in other countries
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or ignoring the plight of people in other countries whose rights are denied, due to
their own economic and political interests in those other countries (Shah 2004:2).

Although the government or state has the moral and political vocation to protect
people’s human rights, and to ensure that laws and enforcement mechanisms which
affirm these rights are available, it is also important that students of human rights
be able to identify other actors or stakeholders that contribute to the protection of,
and/or the violation of human rights, as for example, advocacy groups that bring
human rights abuses to the attention of states and/or the international community,
as well as those who advocate for such rights.

Since the course on human rights has developed in an African context of South
Africa, the study guide will focus primarily on the experiences of Africa relating to
the articulation of human rights, their application and the quests to ensure that
they are protected in various parts of Africa and the world. Although the study guide
is attentive to the context of Africa and South Africa, it will also seek to relate the
concepts and practice or protection of human rights to historical moments in other
regions of the world, such as the Caribbean Islands, for example Haiti, Europe,
Asia and the Americas in order to enrich the scope and comparative understanding
of human rights in diverse contexts.

It is particularly important to note from the onset that, whilst the protection of the
dignity of human beings has always been a central concern of many societies in
the world, and has been expressed through various political, social and economic
organisations or institutional modes, the documentation of human rights or human
rights discourse has tended to have more coherent documentation of European,
American and western experiences of the search or articulation of rights. The fact
that western attempts to assert human rights for some time, especially prior to 1948,
have been well documented by human rights scholars, does not, however, mean that
other societies, for example, Africa, Asia, Latin America and the Caribbean Islands
lacked notions and systems of affirming and asserting human rights. This would
require students of human rights, values and transformation to be rigorous in their
research, analyses and perspectives on human rights, in order to avoid the risk of
overvaluing western epistemological systems over and above all other knowledge
systems and processes. This implies that a holistic, expansive and systematic
discernment on what constitutes human rights, in social, political and economic
discourses will be necessary. This, therefore, calls students of human rights to
embark on detailed, systematic and extensive research on African, Asian and Latin
American attempts to protect human rights, prior to, and following the formation
of the UN and the proclamation of the United Nations Universal Declaration of
Human rights in 1948.

In conclusion: this module has been included in the Discipline of Theological Ethics
since 1998, in view of the ethical moralities and religious implications embedded
in the subject matter. The purpose of presenting this module is to form moral
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awareness and principles related to human rights and responsibilities.

In view of the information provided in this section, we now proceed with Study Unit 1,
which provides a general introduction to human rights, values and transformation.
Key to icons

The following icons are used throughout the study guide to indicate specific funtions:

ACTIVITY

This icon indicates that you are required to complete certain activities which
will assist you with your studies.

NB/TAKE NOTE
: Information of particular importance is indicated by this icon.

xii



STUDY UNIT 1

GENERAL INTRODUCTION TO HUMAN
RIGHTS, VALUES AND TRANSFORMATION

Outcomes for Study Unit 1

In this study unit you are introduced to the historical roots and the
universality of human rights. After completing Study Unit 1, you
should -

¢ know that human rights are housed in the dignity of each human
person

4 have a conceptual understanding of human rights

¢ realise that human rights have always been there, though not clearly
articulated and implemented

1.1  Human rights and being human

Being human has been understood in various ways throughout history.
In the past, most understandings have stressed either being born into a
particular group or living in a particular way. Today, in sharp contrast, by
“human” we typically mean simply being a member of the species homo
sapiens. To have human rights, one need be or do nothing other than be
a member of this species. If human rights are the rights we have by virtue
of simply being members of the homo sapiens, then it implies that these
rights are equal, because we are all equally human. Human rights are,
therefore, inherent in each human person, no exception. “All human beings
are born free and equal in dignity and rights” (Article 1 of the Universal
Declaration). In other words, human beings possess equal human rights
simply because they are human. Secondly, these rights are inalienable
rights, meaning that no matter how one behaves or suffers, one cannot
stop being a human being and thus cannot cease having human rights.
Human rights are therefore universal in the sense that all human beings
have them, regardless of where they reside and their condition of life. The
only problem is, however, that the duties and obligations to protect and
provide these rights have been assigned principally to sovereign territorial
states. Hence, there is more of the abuse of rights than the provision
thereof.

The successful provision and respectful adherence to human rights is
integrally related to the understanding of the concept human dignity.
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1.2 Human rights and human dignity

Historically, according to Donnelly (2009:10) the term “dignity” has been
ascribed to the elite of society; it has been connected, particularly to
possessing a high status or position in public and recognition of rank.
The English term derives from the (12th century) French dignité, from the
Old French digneté with the roots in the Latin term dignus, worthy, from
dignitas, meaning “worth, worthiness, merit.” It was clearly perceived and
connected with a patrician, the well-born, especially if this person held a
high public position in society. In other words, historically in the English
and French senses, “dignity” was fundamentally viewed in egalitarian
terms. It is only relatively recently, namely in the past 200 or 300 years,
that dignity has been widely conceived as a quality belonging to all human
beings (Donnelly 2009:10).

Today, the term “dignity” is defined in the Oxford English Dictionary as
the “quality of being worthy or honourable”. Dignity designates worth that
demands respect. From a theological perspective, the concept human
dignity derives from the Hebrew and Christian Biblical understanding that
the human person was created in the “Image and Likeness of God” (Imago
Dei) of the Divine (Genesis 1:26-28). The “Image of God” is perhaps the
most fundamental theological principle behind the idea of human rights.
The belief that God created humanity in God’s own image and likeness
implies that everyone is equal before God and before humanitarian law.
From a Biblical perspective, particularly Hebrew thinking, there is no
distinction between the secular and sacred understanding of the human
person, and hence the notion of human rights is certainly implicit in
the creation accounts of the Bible. The affirmation of God’s image in
creation is the avowal of the universal equality of human beings, as well
as an admonition against all forms of violation of human rights. From a
theological perspective, denial of human rights amounts to the distortion
of the “Image of God” in humanity (Nalunnakkal in Razu 2001:3-4).

The claim of human dignity is that simply being human makes one
worthy or deserving of respect. Human rights can thus be understood
to specify certain forms of social respect: goods, services, opportunities,
and protections owed to each person as a matter of rights implied by this
dignity. And the practice of human rights provides a powerful mechanism
to realise the underlying dignity of the person in the social world. Human
rights are based on, but not reducible or equivalent to, being human.
Human rights would be regarded as one particular mechanism, or a
particular set of practices, that brings to realisation a certain class of
conceptions of human dignity (Donnelly 2009:11).
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In summary: human rights are based on human dignity, which indicates the worth of the
human person that demands respect. Since human rights are implied by human dignity,
the practice of human rights provides a powerful mechanism to realise in the social
world the underlying dignity of the person (Donnelly 2009:11). Human rights rest on,

give voice to, and seek to realise the dignity and worth of the human person.

Take note: “Human dignity” provides the foundation for human rights.

1.3  What constitutes human dignity?

Today, however, the term “human dignity” lacks clear substance, but in
general it is defined as a kind of intrinsic worth that belongs equally to
all human beings as such, constituted by certain intrinsically valuable
aspects of being human” (Alan Gewirth: 1992:12). People want to know:
What exactly encompasses human dignity? The philosopher Kant states
that autonomy and reason are frequently mentioned as foundations of
human dignity. In contemporary Christian accounts, the notion that
human beings are created by and in the Image of God is often appealed
to as the substantive foundation of human dignity. Klaus Dicke (2002:
118, 120) presents human dignity, as it functions in the context of the
Universal Declaration, as “a formal, transcendental norm”. The idea that
the human being has the capacity to go beyond the ordinary, that the
human being has spiritual or divine qualities. “Although ambiguous,
dignity is a signalling term that goes to the heart of what constitutes the
quality of humanness” (Weisstub 2002:269).

The notion of dignity within the Western/Judeo-Christian tradition, has
both religious and secular roots and goes right back to the Hebrew Bible
and Stoic Ethics. They did, however, have very different perceptions
from contemporary understandings and practices. In religious contexts,
human dignity was derived from the dignity of God of the Divine and
served primarily to mark the human person off from the rest of creation.
It did not regulate relations between people. In secular contexts, dignity
typically was seen not as an attribute of all people, but of particular types
or classes of people. Only in the last half of the 18th century have we
seen fully developed theories and significant bodies of political practice in
which dignity is seen as a defining feature of every person that demands
social and political respect. “Dignity” as an old age definition, which refers
to “the quality of being worthy or honourable” and thus historically, has
been ascribed to an elite group; it has been tied particularly to high status
or position and public recognition of rank. Dignity indicates worth that
demands respect. In the past and still today, such worth has typically
been understood to be differential, rather than equal.
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Ask yourselfif you ever had “an otherworldly” experience. An experience that revealed

to you that you are more than just human; that you are more than just flesh and blood?

Relating inherent human dignity with inherent human rights: How
does one do this?

There are two significant aspects that need to be considered regarding
human rights and human dignity. First, the idea of human rights is both
equal and inalienable; is held by every human being and can be exercised
against the state and society, is relatively new and was not evident or
practised in any prominent Western or non-Western culture or society
prior to the 17th century CE. The same holds for human dignity: prior
to the late seventeenth and eighteenth centuries, dignity was not a
universal principle of equality, it was reserved for particular groups and
hierarchy. Certain transformations took place in the past three centuries
with respect to human rights and human dignity. The inherent dignity
of each human person was recognised, in theory, and to relate human
dignity with individual human rights is an idea that had to take root
and develop in the minds of people and the collective consciousness of
societies. Even today there are still massive problems in relating inherent
human dignity with inherent human rights. The idea and the practice
of human rights, understood as equal and inalienable rights, suffered
grave misunderstandings largely because of a very selective reading of the
western engagement with human rights. It was not until well into the 20th
century that most western states began to have a vision of human rights
that closely reflected that of the Universal Declaration. This was largely
due to the in-egalitarian conceptions of dignity and the deeply hierarchical
and in-egalitarian political practices until the modern period. Human
rights are both a roadmap and a set of practices for constructing a life of
dignity in the conditions of the contemporary world.

In summary: the concept of human dignity originally emerged largely separate from the
idea of human rights. Today, however, human rights and human dignity have increasingly
become fused. Although one can think of human dignity, independently of human rights,
that is becoming increasingly infrequent, as the prominence of human rights increases
and the link between human rights and human dignity is increasingly seen as normative,

rather than accidental.
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1.4 Human rights and a life of dignity

Human rights go beyond the inherent dignity of the human person to
provide mechanisms for realising a life of dignity. Human rights both
specify the forms of life that are worthy of beings with inherent moral
worth, and provide legal and political practices to realise a life of dignity
that vindicates the inherent worth of the human person. In other words,
human rights insist that the inherent worth of human beings must not
be left in an abstract philosophical or religious domain, but rather must
be expressed in everyday life through practices that respect and realise
human rights.

This is the challenge we face today: to use human rights to construct
the foundations for lives of dignity all across the earth. This goes back
before the Universal Declaration of Human Rights. Nonetheless, today,
drawing on a great variety of historical, cultural, and material resources,
individuals, groups and societies across the globe are actively grappling
with the threats and opportunities provided by modern social life as they
try, by claiming and practising human rights, to make for themselves lives
of dignity worthy of true human beings (Donnelly 2007:88).

The fact that the West lacked a long and deeply embedded historic culture
of human dignity and human rights had important implications for other
countries, cultures, and civilizations. The absence of ideas and practices
of human rights and a morally foundational shared human dignity in
traditional non-Western societies, made for the undermining of human
rights and human dignity in all societies today.

Hierarchy and division, rather than any shared sense of a common
humanity or equal rights, dominated political thought and practice. Any
moral notion of equal dignity at best referred to the potential of every
Christian to be saved in the afterlife. No notion of equal political rights of
all people or even Christians, had any theoretical or practical traction.

The foundational concept that provides ultimate value and coherence to
the universal understanding of Human Rights is “Human Dignity” (Hasson
2003:83). The International Human Rights Covenants of 1996 and the
Vienna Declaration of the 1993 World Human Rights Conference both
state that Human rights derive from the inherent dignity of the human
person” (ICCPR, Article 10). These claims are based on the opening words
of the Universal Declaration of Human Rights (1948) which states that
“recognition of the inherent dignity and of the equal and inalienable rights
of all members of the human family is the foundation of freedom, justice
and peace in the world” (Article 22 and Article 23:(3)). All of this can be
traced back to the aim of the UN, as stated in the second paragraph of the
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Preamble of the Charter, “to reaffirm faith in fundamental human rights,
in the dignity and worth of the human person, in the equal rights of men
and women and of nations large and small.” The dignity of the human
person is not only the cornerstone, but also the foundation on which the
UN sought to reconstruct the future of humanity and of public life in
general. Human rights seek to realise the dignity and worth of the human
person (Donnelly 2009:4).

1.4.1 The universality of human rights

Universal Declaration of Human Rights (1948), which was the first of the
UN public pronouncement on human rights, constitutes both a moral
forum requiring respect for the freedom and dignity of all persons and it
contains a future-oriented project which requires continuous efforts at all
levels to make human rights a reality that is enjoyed universally (Rwiza
2010:61). In this sense, human rights are not only judicial norms, but first
and foremost ethical values. For this reason, people have to be educated
so as to imbibe the values of human rights.

Activity 1.1

Please take a break from your reading and take a good look at the Universal
Declaration of Human Rights of 1948 (see Appendix A)

The Declaration of Human Rights

The Universal Declaration of Human Rights (UDHR) is a declaration adopted
by the United Nations General Assembly (UNGASS) on 10 December
1948 at the Palais de Chaillot, Paris. By means of this document, the UN,
the international community, vowed never again to allow atrocities like
those of the Second World War occur again. This document was meant to
guarantee the rights of every individual everywhere. A summarised version
of the Universal Declaration of Human Rights is given below:

Summary of Preamble:

The General Assembly recognises that the inherent dignity and the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace
in the world, human rights should be protected by the rule of law, friendly relations
between nations must be fostered, the peoples of the UN have affirmed their faith in
human rights, the dignity and the worth of the human person, the equal rights of men and
women and are determined to promote social progress, better standards of life and larger
freedom and have promised to promote human rights and a common understanding of

these rights.
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A summary of the Universal Declaration of Human Rights

1.

w

o u

10.
11.
12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.
25.

Everyone is free and we should all be treated in the same way.
Everyone is equal despite differences in skin colour, sex, religion,
language, for example.

Everyone has the right to life and to live in freedom and safety.

No one has the right to treat you as a slave nor should you make
anyone your slave.

No one has the right to hurt you or to torture you.

Everyone has the right to be treated equally by the law.

The law is the same for everyone, it should be applied in the same
way to all.

Everyone has the right to ask for legal help when their rights are not
respected.

No one has the right to imprison you unjustly or expel you from your
own country.

Everyone has the right to a fair and public trial.

Everyone should be considered innocent until guilt is proved.
Everyone has the right to ask for help if someone tries to harm you,
but no-one can enter your home, open your letters or bother you or
your family without a good reason.

Everyone has the right to travel as they wish.

Everyone has the right to go to another country and ask for protection
if they are being persecuted or are in danger of being persecuted.
Everyone has the right to belong to a country. No one has the right to
prevent you from belonging to another country if you wish to.
Everyone has the right to marry and have a family.

Everyone has the right to own property and possessions.

Everyone has the right to practise and observe all aspects of their
own religion and change their religion if they want to.

Everyone has the right to say what they think and to give and receive
information.

Everyone has the right to take part in meetings and to join associations
in a peaceful way.

Everyone has the right to help choose and take part in the government
of their country.

Everyone has the right to social security and to opportunities to
develop their skills.

Everyone has the right to work for a fair wage in a safe environment
and to join a trade union.

Everyone has the right to rest and leisure.

Everyone has the right to an adequate standard of living and medical
help if they are ill.
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26. Everyone has the right to go to school.

27. Everyone has the right to share in their community’s cultural life.

28. Everyone must respect the “social order” that is necessary for all
these rights to be available.

29. Everyone must respect the rights of others, the community and public
property.

30. No one has the right to take away any of the rights in this declaration.

Source: Resource Centre: First Steps: A manual for starting human rights education

It is important to note that the primary concerns for the formation of the
UN and the international human rights legal systems were grounded on
the notions of peace and human rights. Peace was articulated through the
language of human rights. For instance, Article 1 of the UN Charterlists,
the promotion and encouragement of respect for human rights without
distinction as to race, sex, language or religion as one of the purposes of
the new organisation.

It might also be noted that, whereas the UN was understood to be the
vehicle for human rights and peace, Article 2 of the UN Charter clearly
prohibited the UN from intervening in matters, which were essentially
within the jurisdiction of any state, thus the goal was to promote and
respect the sovereignty of states. The UN, thus, developed as one of the
most important contemporary institutions for advancing international
human rights, but the founders knew that the organisation had to relate
to states cautiously. The other issue, which is still a bone of contention for
many human rights advocates relating to the UN, was the fact that, in its
founding, it gave only five major powers, that is, Britain, China, the United
states of America, the Soviet Union and France, the powers of veto, which
no other nation has.

For the implementation of human rights, the UN is structured in the
following ways:

¢ The UN General Assembly and the security council would handle civil
and political rights issues;

4 FAO, IBRD, IMF, UNRRA and UNESCO were meant to address the
economic and social rights or issues.

The adoption of the major declarations on human rights was influenced by
the redefinition of the scope of human rights in relation to war crimes. This
is understandable as the motives for the establishment of the organisation
were to avoid the massive violations of rights, which resulted from the two
major wars as well as the efforts to maintain peace.
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1.5 What is a human right?

Activity 1.2

At this stage, ask yourself:

¢ What is a right?

¢ What is a human right?

¢ What are the human rights that are most important to you as an individual?

Feedback

The term “right”

The word “right” in English, as in several other languages, has two central moral and
political senses: the first being rectitude, when we speak of “the right thing to do,” of
something being right (or wrong), and the second being entitlement, in which case we
typically speak of someone having a right. Claims of rectitude (righteousness) — “That s

wrong,” “That s not right,” — focus on a standard of behaviour. To have a right to is to
be entitled to that right, such as the right to life. It is owed to me, it belongs to me in

particular.
There are different kinds of rights:

Natural rights: No one has the authority to dismiss a natural right, this comes with the

nature of being human.

Legal rights: These kind of rights have the law as their source. Here one point to a
Statute or custom as the mechanism by which the right is created. Contractual rights are

created by contracts. Here one has the act of contracting to refer to.

Human rights: Human nature is the source of these rights. These are sometimes called

fundamental (inalienable) rights, because they are the foundation of our humanness.

1.5.1 Basic human rights

We can claim them independently of and prior to their acknowledgement
by any society, doctrine or ethic. Fundamental human rights are based on
the idea that we all have rights simply because we were born human. They
constitute the basic minimum respect and dignity which is the right due
to any person simply because we are human.
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These basic fundamental rights need not be earned or deserved. People
have human rights irrespective of the laws of any particular state or
country. This means that even when the laws of a country do not recognise
or protect you, you still have human rights. In an ideal situation, however,
these fundamental rights of people should be safeguarded by the state.
In our country the institutions charged with the protection of human
rights include Parliament, the courts, and other institutions supporting
constitutional democracy. It is important to note that in any discussion
of human rights there is a technical, legal side involving the role of the
Constitution, the state, laws and the courts which extend beyond the
scope of this course. However, the focus of this study unit is to highlight
some of the structures or institutions concerned with human rights, and
to encourage you to become familiar with aspects of the South African Bill
of Rights and the work of the Human Rights Commission.

According to Ndungane (quoted by Villa-Vicencio 1992:157) “A human right
is a right that a human person has simply by virtue of being a human person,
irrespective of his or her social status, cultural accomplishments, moral
merits, religious beliefs, class membership or cultural relationships. Human
rights are not optional extras. Nor are they a voluntary legal provision to be
embraced or abandoned on the whim of individual governments. They are
binding obligations that reflect universal values and entail responsibilities
on the part of governments” (Thipanyane 2008:113).

A further point he makes is that if human beings do not discover the rights
of others, the world will continually lack peace. For many South Africans
“human rights” as a concept may seem to be new, but in reality the idea
of “human rights” has its roots in ancient civilizations (Moore 1996:201)
and in religious traditions. The struggle for human rights can be described
as a response by the people to the violation of their rights, and as an
attempt to establish the social conditions where there are harmonious and
peaceful relationships among people. Sachs (1991:8) suggests that human
rights were formulated by those who were victims of arbitrariness and
oppressive social conditions, as a way of controlling or excluding the power
of the oppressors. To him, human rights, in essence, reflect a struggle: “a
struggle born out of anger at injustice, anger at inequality, anger at cruelty,
anger at humiliation” (Sachs (1992:vii). The purpose of documents dealing
with human rights is to root out all kinds of oppressive behaviour, in
other words, they are responding to an earlier denial of rights as was the
situation in South Africa. To understand human rights and how they are
embodied in our Constitution and protected by the laws of the country, we
have to understand what is meant by a “right”, by a “human right” and why
human rights are important.

10
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This leads us to the next chapter where we look at human rights and what
we really mean by human rights.

Activity 1.3

¢ Consider the 30 rights in the Universal Declaration of Human Rights.
¢ Why are these rights called fundamental rights or the inalienable rights?
¢ Can you categorise these rights?
¢

Which important areas of life are these rights addressing?

Feedback

Fundamental and inalienable rights are those rights that come with being human. These
cannot be changed or minimised or taken away. Some other rights are regarded as
privileges, such as a right to own a house, to attend school, or to have running water.
Inalienable rights cannot be suspended, whereas other rights are there to restore normality
and pave the way for fundamental rights to be respected. In a state of emergency, or in
the event of war, fundamental human rights can be suspended, but only to protect people

and their well-being. This will later be elaborated when we deal with derogable and

nonderogable rights.

1.6 Conclusion

In this study unit we looked at the concept human dignity that forms a
constituent element of being human. Human dignity forms the foundation
of human rights and human rights validate or authenticate human dignity.
Human dignity has deep roots, but as in the case of human rights, was not
equally applied to people even though the concept is grounded in religious
philosophies. The importance of human dignity and human rights and the
relationship between the two still has to reach a level of awareness among
all people so that humanity can be valued and treated with respect and
self-worth. This is the primary aim of human rights: to enable people to
live morally and ethically good lives.

11



STUDY UNIT 2

A BRIEF HISTORICAL SURVEY OF THE
DEVELOPMENT OF MODERN HUMAN RIGHTS

Outcomes of Study Unit 2

After completing Study Unit 2, you should be able to —

4 map out and discuss historical evolution and development of human
rights, human rights instruments and human rights law

4 analyse the link between human rights, ethics and values, and state
the ways in which these concepts aid the transformation of societies

¢ compare and contrast the articulation of the basis of human rights
in the past two centuries and today

4 discuss the history of human rights and the ways that the human
rights discourse has developed over the years, with specific reference
to South Africa

21 Introduction: The history and structure of the Bill of Rights in
context

In 2008, the 60th Anniversary of the Universal Declaration of Human
Rights was commemorated. This event also held particular significance
for the people of the Republic of South Africa, because for the first time
in its history the people of South Africa could rightfully participate in the
celebration of the Bill of Rights, as the Democratic Constitution of 1996 is
recognised by the Bill of Human Rights. The Bill of Human Rights forms
a fundamental part of the new Constitution and its primary aim is to
transform the South African society, together with all its political, socio-
economic and legal systems. The preamble of the Constitution of South
Africa proclaims:

12
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We, the people of South Africa,

Recognise the injustices of our past;

Honour those who suffered for justice and freedom in our land;

Respect those who have worked to build and develop our country; and

Believe that South Africa belongs to all who live in it, united in our diversity.

We therefore, through our freely elected representatives, adopt this Constitution as
the supreme law of the Republic so as to

Heal the divisions of the past and establish a society based on democratic values,
social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government is based
on the will of the people and every citizen is equally protected by law;

Improve the quality of life of all citizens and free the potential of each person; and
Build a united and democratic South Africa able to take its rightful place as a
sovereign state in the family of nations.

May God protect our people.

Nkosi Sikelel’ iAfrika. Morena boloka setjhaba sa heso.

God seén Suid-Afrika. God bless South Africa.

Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.

The next section focuses on the historical roots of human rights. However,
before we proceed to the next section, read the preamble again and
complete Activity 2.1.

Activity 2.1

Extract from the preamble the essential things that need to be addressed
by the people of South Africa.

List the values that are inherent in the preamble.

What actions are inherent in the preamble?

Feedback

The main tasks the preamble requires the people of South Africa to do are to —

¢  heal the divisions of the past

create a society based on democratic values, namely social justice and fundamental

human rights

13
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create a democratic and open society

create a government based on the will of the people

¢
¢
¢ regard every citizen to be equal before the law
¢ improve the quality of life of all citizens

¢

free the potential of each person

The main task of the Bill of Rights is to restore the human dignity of people
and to bring about equality.

Activity 2.2

How far are we in implementing these tasks? Use experiential facts to estimate

the progress made in this regard.

2.2 The historical roots of human rights

The Universal Declaration of Human Rights was the first of the UN
pronouncements on Human Rights, but in principle it was not a new
concept. It was adopted on 10 December 1948 and formed part of the
UN Charter. It became the model for subsequent documents such as
the European Convention on Human Rights (1950); the International
Covenant on Civil and Political Rights (1966); the International Covenant
on Economic, Social and Cultural Rights (1966) and regional codes of
rights such as the African Charter of Human and People’s Rights (1981).
According to Donnelly (2009:6) the “Universal Declaration is a stunningly
good document”. Pope John XXIII also made specific reference to the
UN Charter when he declared that: “One of the most important acts
accomplished by the UN was the Universal Declaration of Human Rights”
and asserted that, “We consider this declaration to be a first step towards
the establishment of a legal and political organization for the world
community” (John XXIII, Pacem in Terris, Acta ApostolicaeSedis 55 (1963),
259-304, art 141-2).

However, human rights emerge out of deeper foundations and “have no
single philosophical or religious foundation. Instead, they have many
foundations — and thus much greater practical resonance than could be
provided by any particular philosophy or religion. Christians, Muslims,
Confucians, and Buddhists; Kantians, Utilitarians, Pragmatists, and neo-
Aristotelians; liberals, conservatives, traditionalists, and radicals, and
many other groups as well, come to human rights from their own particular

14
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path. It is striking, however, that today almost all the paths leading to
social justice and human dignity centrally involve human rights. For their
own varied reasons, most leading comprehensive doctrines today see
human rights as the political expression of their deepest values” (Donnelly
2009:7).

It was only in the second half of the 18th century, especially with the
American and French Revolutions, that the ideas of human rights began
to have real political impact. The proclamation of human rights during
the French Revolution had considerable influence on the formation and
content of the UDHR 159 years later. The French and the Americans created
a revolution for all people, not only their own. Significantly, these political
ideas were closely associated with new ideas about human nature and
human dignity and shaped the international declaration of human rights.
Human rights were first coined during the French Revolution, though its
origin dates back to the heritage of monotheistic religions. According to the
perspective of monotheistic religions, the human person was created in
the Image of God and herein lies the rights of the human person. For this
reason, the secularised concept of human rights has not lost its spiritual
significance (Rwiza 2010:70). Only in the second half of the 18th century,
especially with the American and French Revolutions, did something
close to our ideas of human rights begin to have real political impact.
Significantly, these political ideas were closely associated with new ideas
about human nature and human dignity.

The American Declaration ofIndependence of the Thirteen Colonies, adopted
on 4 July 1776, assumed that all human beings are equal. This perspective
was maintained by Thomas Jefferson (1743-1826) who stated that each
person is endowed by their Creator with certain inalienable rights and
among these are life, liberty and the pursuit of happiness. Thirteen years
later, on 26 August 1789, the French National Assembly promulgated the
Déclaration des Droits de ’Homme et du Citoyen (Declaration of the Rights
of Man and of the Citizen). This was followed by the 1793 Declaration
of the Rights of Man and of the Citizen and the 1795 Declaration of the
Duties of Man and the Citizen. The first article of the French Declaration
of the Rights of Man and of the Citizen states: “Men are born free and
equal in their rights; Social distinctions can only be based on the common
interest”. This sentence was adapted in 1948 in the Universal Declaration
of Human Rights. The UDHR states in Article 1 that “All human beings
are born free and equal in all dignity and rights ...” It is clear that this
is a reinstatement of the French Revolutionary creed, it is a product of a
historical and cultural context: the rising of a new middle class intended to
assert their freedoms against the power of the monarchy and hierarchical
aristocracy (Rwiza 2010:72-73).

15
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Additional attention was given to human rights awareness and the
importanceit has for to the human condition, especially after the destruction
and brutality of the Second World War (1939-1945). This brutality was
expressed by Mussolini’s fascist government of Italy, the Franco Regime
and the Spanish Civil War, the Japanese militarism, their cruel occupation
policies, and above all the monstrous Nazi regime of Germany under Adolf
Hitler. This coincided with Stalin’s reign of terror in the Soviet Union. No
doubt all the atrocities shocked the global human conscience, so much
so, that it motivated the effort to establish a new humanistic legal order.
The immense horrors of the Second World War made the world authorities
aware that human rights had to be respected and this was no longer just a
domestic concern, but had international implications for peace and justice.
It was necessary for the UN to affirm confidence in fundamental human
rights, in the dignity and worth of the human person, and in the equal
rights of all men and women in all countries around the world (Vincent
1986:92).

221 Where did the idea of “human rights” originate?

The concept of “human rights”, as we understand it today, has evolved
over time. Different social contexts have produced particular struggles for
the protection of individuals or social groups. These struggles have given
rise to new understandings of human rights.

The middle and late 17th century saw the beginnings of claims of “natural
rights.” The Second Treatise of Government (1689) of John Locke is often
seen, as presenting the first fully developed natural rights theory. By the
end of the 17th century, Britain had managed to achieve a little more
than some sort of balance between King, Lords, and Commons, which
represented only a tiny portion of the population. Only in the second half
of the 18th century, especially with the American and French Revolutions,
does something close to our ideas of human rights begin to have real
political impact. Significantly, these political ideas were closely associated
with new ideas about human nature and human dignity.

Lynn Hunt, in her book “Inventing Human Rights” (2007), maintains that
the changes took place around 1750. She claims that this was due to
the fundamental changes in the ways in which men and women came to
perceive themselves. It was due to a sense of fellow-feeling that cut across
traditional barriers of birth, class, gender, and even race. In the mid-18th
century, “people learned to think of others as their equals, as being like
them in some fundamental fashion” (Hunt 2007:58).

16
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International legal instruments of human rights

2.2.2 The English Bill of Rights of 1689

The English Bill of Rights differed vastly from the American Declaration of
Independence of 1776 in the sense that it expounded traditional rights, not
natural rights, and the rights not of the people considered as a collective
sovereign body, but of the Lords Spiritual and Temporal and Commons.

2.2.3 The American War of Independence (1775-1783)

The American Revolution is the alternate name for the American War
of Independence. This war can be described as a revolt of the British
North American colonies against their ruler, Britain, which resulted in the
establishment of the United States of America. It was caused by colonial
(American) opposition to British economic exploitation in their territories,
and by the unwillingness of the colonists to pay for a standing British
army. It was also triggered by the colonists’ resistance to being ruled by
a British king and their desire to participate in their own political affairs.
On 4 July 1776, the Declaration of Independence was adopted. In it the
natural rights of humankind and the sovereignty of the American States
were proclaimed. The Declaration of Independence in effect universalised
the traditional rights of English people and made them the rights of all
humanity. It stated that ‘all men are created equal ... they are endowed by
their Creator with certain unalienable rights ... among these are life, liberty,
and the pursuit of happiness’. No other American political document has
ever caused such excitement, both at home and abroad (Mackay, Hill &
Buckler 1992:801).

Activity 2.3

Before proceeding to the next section, please compare the American Declaration
of Independence of 1776 with the English Bill of Rights of 1689. Take
note of similarities and differences. This activity is important, since you need
to understand both the United Nations Bill of Human Rights and the South
African Bill of Human Rights.

Feedback

The American Declaration of Independence of 1776, differed from the English Bill of
Rights of 1689.

The latter was rooted simply and primarily in traditional rights and privileges, whereas
the former was rooted in “the separate and equal station to which the Laws of Nature
and Nature'’s God entitle them.”

17
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®  The second paragraph of the Declaration stated a completely new conception of
government: We hold these truths to be self-evident, that all men are created equal,
that they are endowed by their Creator with certain unalienable rights. Among these

are life, liberty and the pursuit of happiness.

¢ 7o secure the above rights, governments are to be instituted among people, deriving

their just powers from the consent of those to be governed.

®  Whenever any form of government becomes destructive of these ends, it is the right

of the people to alter or abolish it, and to institute a new government.

® By laying its foundation on such principles and organising its powers in such form,

shall seem most likely to affect the safety and happiness of all people.

PLEASE TAKE NOTE: God is still present, however not religion. (What is
the difference? Can you articulate it?)

Right and liberties remain central, but they are now natural or human
rights, not traditional rights. Sovereignty no longer resides in the king
and/or Parliament, but in the people, who are free not just to replace a
bad king/ruler with a good one, but to replace kingship with a republic.

2.2.4 The French Revolution 1789-1799

The French Revolution refers to the period 1789-1799 (a 10-year active
revolution). It was characterised by crucial changes in the socio-political
conditions of France. The French monarchy and its claim to absolute
rule were abolished and the First Republic was established. Two ideas
fuelled the revolutionary period in both America and Europe: liberty and
equality. The call for liberty was first of all a call for individual human
rights. Even the most enlightened monarchs customarily claimed that it
was their duty to regulate what people wrote and believed. Liberals of the
revolutionary era protested against such controls and they demanded the
following:

basic personal freedom

freedom to worship according to the dictates of their own conscience,
instead of according to the politics of the monarchs

4 an end to censorship and the right to express their beliefs in print or
at public meetings

¢ freedom from arbitrary laws

18
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Please note that these rights were the foundation of the ‘Freedom Rights’in
the future UN Bill of Human Rights.

Activity 2.4

Can you identify what was revolutionary regarding human rights brought about
by the French Revolution?

Feedback

The revolutionaries believed in liberty and equality. All citizens should have identical

rights and civil liberties
® Nobody had the right to special privileges based on the accident of birth.
¢ Equal opportunity was seen as very important.

That meant that employment in government, business and in the professions should be

based on ability, not on wealth, family background or legal status.

® The revolutionaries preached:

R/

% religious tolerance
% freedom of speech
% freedom of the press

s just and equal treatment before the law

Activity 2.5

What do you think was the reaction of those who were in power and possessed
all the wealth of the country?

Feedback

Of course, those who were in power at the time, the rulers and aristocrats, did not agree
with these ideas and considered them to be false and dangerous. It was obvious that
their power was being threatened by these developments. These developments were life-

changing.
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It is worth mentioning that the political declarations that originated from
those times still influence our thinking on human rights today. These
declarations are:

¢ The Magna Carta
¢ The American Declaration of Independence (1776)

4 The French Declaration of the Rights of Man and the Citizen (1789)

225 French Declaration of the Rights of Man and the Citizen of 1789

In this declaration, the equality language is also very strong. The first
three articles assert that:

4 “Men (People) are born and remain free and equal in rights”.

¢ “The purpose of all political association is the preservation of the
natural and imprescriptible rights of man.”

¢ “The principle of sovereignty rests essentially in the nation.”
No less radical is the assertion in Article 6 that:

¢ All citizens have the right to take part in the formation of the law,
which is the expression of the general will.

4 All citizens are equally admissible to all public dignities, offices, and
employments, according to their ability, and with no other distinction
than that of their virtues and talents.

Significant here is the reference to public dignities. Here the old hierarchical
conception of dignity is in effect being democratised. Each person is worthy
of public respect solely on the basis of virtue and talent.

Reflection: These revolutions mentioned above, though exceptional
and influential, also had very severe limits. Gender, race, and property
remained fundamental constraints on “the rights of men.” The rights in
question in the American and French revolutions pertained to the rights
of men, and not of women. Take note, however, that a few radical theorists
claimed equal rights for women, perhaps most notably Mary Wollstonecraft
(1759-1797), who wrote both “A Vindication of the Rights of Men” and
“A Vindication of the Rights of Woman”. Even in theory, however, such
arguments made little progress. In legal and political practice, there was
no change at all. The men in question were also almost exclusively white.
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Activity 2.6

For those of you who are interested in furthering the cause of women and their
rights, it is well to explore the life and times of Mary Wollstonecraft (1759-
1797), who was a feminist philosopher, an English writer and an advocate of
women’s rights. She argued that women are not naturally inferior to men, but
it only appeared so because they lacked education. Further your knowledge.

Contradictions at the time were the following:

¢ The American Constitution of 1787 not only entrenched the institution
of slavery within the fundamental law of the new republic, but
infamously defined slaves as three-fifths of a person for the purposes
of electoral apportionment.

¢ The French Revolution in its most radical phase did, for one year
officially abolished slavery. The practice, however, remained essentially
unchanged. And the overseas imperial holdings, for which various
revolutionary and post-revolutionary French governments fought, did
not even make a pretense of conforming to the idea that men are born,
let alone remain, free and equal in rights.

¢ Property restrictions on the franchise continued to exclude many
freeborn white male residents from full or active citizenship, particularly
in the Old World, namely Europe.

¢ Economic and social rights were restricted largely to the right to
property (although in America, where land still could readily be seized
from the indigenous populations, this was a less severe limitation than
in the Old World).

4 Many basic civil and political rights continued to be deeply contested,
as illustrated by the Alien and Sedition Acts of 1798, which appear to
have had the intent, and certainly had the consequence, of repressing
political speech critical of the American government.

Nonetheless, as stated by Donnelly (2007:44), by the end of the 18th
century the mainstream of theory and practice included a new conception
of political legitimacy based on a notion of (politically foundational) equal
and inalienable rights of human persons. The historic significance of this
transformation should not be underestimated. This was a radical change
within the tradition of Western moral and political theory and practice,
and this change occurred only about 250 years ago.
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2.3  Useful considerations concerning the development of human
rights thus far

2.3.1 Human rights were confined to white Christian men

Despite the fact that the United States, in the 19th century, continued to
expand the depth and range of its human rights-based republic, it is worth
noting that the rights were confined to white Christian men only. Progress
in Europe, since it was more established, was even more limited, and
much more sporadic, especially in the first half of the 19th century. But
in the second half of the century, the tide shifted fairly decisively against
the monarchical vision of Europe’s future. By the time that Bismarck
created the Three Emperors’ League in 1873, even the most conservative of
Europe’s major powers were willing to engage in a direct conversation with
a rights-based conception of politics. Bismarck laid the foundations of the
German welfare state (Sozialstaat) in the early 1870s (Donnelly 2007:42).
(A Welfare State is a state of social security and social justice.)

The most contentious question at this time was: “Who had those rights?”;
meaning who would (and would not) be treated as fully human, in the
sense of possessing a dignity that granted them the same rights as those
already entitled to claim in law the equal rights of people, both men and
women?

The best single measure of progress was based on who had the right to
vote and to hold public office. Recognition of full active citizenship is of
immense theoretical and practical significance in the struggle for equal
rights. In the Western world, however, property and religious restrictions
were the norm through the first half of the 19th century, and restrictions
based on gender and race did not give way until well into the 20th century.

2.3.2 Universal manhood suffrage, only men had the right to vote

Universal manhood suffrage was formally introduced in France in 1792
and firmly institutionalised in 1848. In Britain, The Peoples’ Charter
of 1838 initiated a sustained push towards universal manhood suffrage
that culminated in the Reform Act of 1867, which more or less doubled
the size of the British electorate. Germany followed suit in 1871 (Donnelly
2007:44) By World War I, it was the norm in Europe, but only in the
metropolitan states.

2.3.3 Religious exclusion

Religious exclusion was somewhat less of a problem, nonetheless, very
basic forms of legal and religious discrimination were common in the 19th
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century. For example, in Britain Catholics were not allowed to vote in
Parliamentary elections until 1829. Jews had to wait until 1858. And even
in countries where formal discrimination against Jews had been largely
eliminated, such as France and Germany, pervasive social discrimination
was the norm until the mid-20th century. Atheists were not permitted to
give testimony in British courts until 1870, when an affirmation instead
of an oath was permitted prior to giving testimony. Not until 1886 could
a member of Parliament be seated through an affirmation rather than
a religious oath, effectively prohibiting membership by any “out-of-the-
closet” atheist (Donnelly 2007:45).

2.3.4 Gender discrimination

Gender discrimination did not begin to give way until the 19th century.
Finland, then an autonomous duchy within the Russian empire, granted
women the right to vote and stand in parliamentary elections in 1906.
19 women (out of 200 members of Parliament) were elected in 1907. In
1913, Norway became the first independent state to allow women to run
for public office. Women’s suffrage came to the Netherlands in 1919, the
U.S. in 1920 (although primarily only for white women), Spain in 1933
(although it was revoked from 1939 through 1975), France in 1944, Italy
in 1945, and Belgium in 1948. In other words, until the same year that the
Universal Declaration of Human Rights was adopted by the UN, Belgium
disenfranchised half of its adult population. And Portugal, which granted
limited women’s suffrage in 1931, did not remove the last of its gender
restrictions until 1976 (Donnelly 2007:45).

2.3.5 Race as a barrier to full citizenship

The question of race provided an even more serious barrier to full active
citizenship. In the United States, the abolition of slavery inaugurated a
century of more or less effective disenfranchisement of the vast majority of
the black population. Only with the Civil Rights Act of 1964 did the United
States adopt truly universal manhood suffrage, nearly half a century after
white women were enfranchised. Being “red”, rather than black, brought
different forms of equally degrading and debilitating treatment (Donnelly
2007:45).

2.3.6 Ethnic discrimination: African and Asian

Most of the rest of the Western world had only a small nonwhite population,
although ethnic discrimination remained a serious issue, especially
in Central Europe. The denial of basic electoral equality of African and
Asian peoples took the form of colonialism, which became increasingly
brutal in the second half of the 19th century, and only moderately less
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degrading in the first half of the 20th century. One should note that the
right to self-determination is not mentioned in the Universal Declaration
of Human Rights, for the simple reason that the western states refused to
acknowledge the idea that equal rights applied to the peoples of Africa and
Asia. The language of the savage and barbarian had been pushed from
centre stage, but the underlying attitudes persisted — and supported the
continued denial of even basic political rights to those across much of the
southern hemisphere.

2.3.7 Equal rights, including for those with colonial status

Only after the Second World War, with the implementation of the Declaration
on the Granting of Independence to Colonial Countries and Peoples, did the
Western world really came to accept the notion of equal political rights for
all. The key symbolic markers are the independence of India in 1947, the
Ghanaian independence in 1956, and the adoption of the United Nations
General Assembly Resolution in 1960. The West came to accept that equal
political rights could not be legitimately denied on the basis of “race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, or birth,” as the Universal Declaration put it, or colonial
status either. Denials based on, for example, disability, age, and sexual
orientation, however, continued to be accepted.

But this only takes us halfway to the Universal Declaration vision of human
rights. This change in the Western world is largely a phenomenon of the
first half of the 20th century (Donnelly 2007:48).

Despite the fact that the West may have developed somewhat in
consciousness and awareness of human rights, many people’s rights in
the former colonies were severely violated and abused, all over the world.
This was obvious in the USA, who had a Declaration of Independence,
and in South Africa, where the apartheid regime was formalised and
implemented with uncompromising oppression and violence.

24  Other treaties and agreements that also had an impact on our
thinking

¢ The Treaty of Parisin 1814 where the British and French governments
agreed to cooperate in the suppression of the traffic of slaves. This
later led to the abolition of slavery in many countries.

4 The Geneva Convention of 1864 was agreed to by 12 states which
undertook to respect immunity for hospital staff and respect the Red
Cross emblem. This was aimed at allowing the medical staff to care for
the wounded in times of war and civil conflict. The agreement entailed
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the idea that ambulances and hospitals bearing the symbol of a red
cross were supposed to be avoided as targets of attacks during the
conflict. Because the cross was seen as a symbol associated more with
the Christian religion/faith, the common practice has been to use the
Red Crescent as a similar symbol in many Muslim countries.

¢ The Treaty of Berlin in 1878 where certain states undertook to grant
religious freedom to nationals (cf Titus 1993:15). This means that you
are free to follow your own religion and worship, without interference,
in a synagogue, church, mosque, etc.

Summary

The idea of “human rights” (liberty, equality and fraternity), has passed
through three generations, which can be typified by the three themes of the
French Revolution — liberté (liberty), egalité (equality), fraternité (fraternity
or brotherhood)” (Moore 1996:201). All three ideas — liberty, equality and
fraternity — have existed throughout modern times, but only one of these
ideas has usually been predominant in each generation. We speak of first
(political, civil and legal), second (socio-economic and cultural), and third
(green or solidarity) generation human rights. We will now examine each
of these.

The human rights movement is not simply a matter of norms - rules,
standards, principles. To the contrary, those norms are imbedded in
institutions, some of them state and some international in particular, it
is impossible to grasp this movement adequately without an appreciation
of its close relation and relations on international organisations. Both
the universal and regional human rights systems have vital links to such
organisations. For example, the basic instruments of the universal system
were drafted within the different organs of the united national assembly
and adopted by its general assembly before, (in the case of treaties), being
submitted to states for ratification (Steiner & Alston 1996:118).

25 The 20th century historical antecedents to the formal
codification of the international human rights law and norms

Haas (2008:72)indicates that whereas previous eras developed international
human rights incrementally, albeitin fits and starts, a new urgency emerged
after World War II. Human rights were massively violated during the war
through the mistreatment of civilians. Therefore, developing measures
aimed at quelling violence became imperative after the war. This implied
that the first post-war task was to set up new systems and structures of
international institutions which would focus on protecting the rights of
peoples and stopping future calamities.
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As a result, the international human rights instruments developed out
of concerns for peace and international law to mitigate against massive
violence. The agreements that were made in pursuance of the ideals for
peace and the respect for the dignity of people resulted into a substantial
number of treaties that came into force when ratified by a number of states.
Other legal measures, such as the establishment or agreement accession
declaration of policy commitments were also developed (Haas 2008:74).

In addition to the process to establish the UN, the concerns for human
rights and their protection became a pivotal role of international law. When
World War II broke out, the verdict on the effectiveness of the League
of Nations was that the league had failed and that a new organisation
had to be established in order to prevent war. In 1941, one of the eight
points in the Atlantic Charter adopted by Winston Churchill and later
Franklin Roosevelt of the United States of America was to establish a new
association of nations. One month later, representatives of ten countries
agreed to the provisions.

Two other provisions were to prohibit the use of force in international
relations, except in self-defence or when authorised by the new association
and to respect the ‘inherent dignity’ and equal and inalienable rights of
all peoples. In 1942, accordingly, diplomats from 26 countries met in
Washington to adopt the declaration by United Nations, a pledge that they
would together defeat Germany, Italy and Japan and would not make a
separate peace. Although no post-war organisation was identified, the
name ‘United Nations’ thereby gained currency (Haas 2008:73-74).

At the Moscow conference in 1943, the foreign ministers of Britain, China,
the Soviet Union and the United States proposed a general international
organisation based on the principle of the sovereignty equality of all peace-
loving states which was endorsed by Winston Churchill, Roosevelt and
Josef Stalin at the Tehran Conference (Haas 2008:73-74).

Several organisations were founded from 1943 to 1944 to be part of the
proposed UN system. These were the Food and Agricultural Organisation
(FAO), the United Nations Reliefand Rehabilitation Administration (UNRAA),
the United Nations Scientific and Cultural Organisation (UNESCO). In
1944, the International Monetary Fund (IMF) and the International Bank
for Reconstruction and Development (IBRD), then later known as the
World Bank, were established in a conference at Bretton Woods, New
Hampshire. These were followed by the development of the Charter of the
United Nations, which was adopted in 1945. The Charter of the United
Nations was the first treaty of the post-war era to put human rights in the
forefront. As adopted two months later, the preamble of the UN Charter
contained the following words:
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We the peoples of the United Nations, determined to save succeeding
generations from the scourge of war, which twice in our lifetime
has brought untold sorrow to mankind (sic) and to reaffirm faith in
the fundamental human rights, in the dignity the human person,
in the equal rights of men and women of nations large and small
and to establish conditions under which justice and respect for the
obligations arising from the treaties and other sources of international
law can be maintained, and to promote social progress and better
standards of life in larger freedom (quoted in Haas 2008:74).

2.5.1 The United Nations Conference on International Organisation (UNICO)
in 1945

It is important to note that the primary concerns for the formation of the
UN and the international human rights legal systems were grounded on
the notions of peace and human rights. Peace was articulated through
the language of human rights. For instance, Article 1 of the UN Charter
lists one of the purposes of the new organisation, as the promotion and
encouragement of respect for human rights without distinction as to race,
sex, language or religion.

It might also be noted that whereas the new organisation, that is, the UN,
was understood to be the vehicle for human rights and peace, Article 2
of the UN Charter clearly prohibited the UN from intervening in matters
which were essentially within the jurisdiction of any state, thus the goal
was to promote and respect the sovereignty of states.

The United Nations, thus, developed as one of the most important
contemporary institutions for advancing international human rights, but
the founders knew that the organisation had to relate to states cautiously.
The other issue, which is still a bone of contention for many human rights
advocates relating to the UN, was the fact that, in its founding, it gave only
five major powers, that is, Britain, China, the United States of America,
the Soviet Union and France, the powers of veto, which no other nation
has.

The UN thus was implicitly structured in the following ways: The UN General
Assembly and the Security Council would handle civil and political rights
issues; AO, IBRD, IMF, UNRRA and UNESCO were meant to address the
economic and social rights or issues. The adoption of major declarations
on human rights was influenced by the redefinition of the scope of human
rights in relation to war crimes. This is understandable, as the motives for
the establishment of the organisations were to avoid the massive violations
of rights which resulted from the two major wars as well as the efforts to
maintain peace.
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2.6 Conclusion

In this study unit an overview of the development of human rights was
given. It is essential to do your own research on this topic, as not all the
information can be provided in this study unit. A list of the documents
that provide an outline of important developments in the field of human
rights is given below.

Historical documents of human rights in the 16th, 17th and 18th
centuries

YEAR DOCUMENT

1628 Petition of Right (England)

1648 Peace of Westphalia

1679 Habeas Corpus Act (England)

1687 Declaration of Liberty of Conscience/Declaration of
Indulgence

1689 English Bill of Rights

1701 Act of Settlement

1774 American Declaration of Rights and Grievances

1776 Virginia Declaration of Rights

1778 Declaration of Independence

1787 Catholic Relief Act

1789 Declaration of the Rights of Man and Citizen

1790 Declaration of the Rights of Women and the Female
Citizen

1791 American Federal Bill of Rights

Source: Haas (2008:41)

Historical documents on human rights in the 19th and early 20th
century

4 Abolition of the Slave Trade Act

¢ Treaty of Ghent

4 Final Act of the Congress of Vienna
¢

Catholic Emancipation Act
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Slavery Abortion Act: People’s Charter
Declaration of Sentiments
Declaration of Paris

Emancipation Proclamation

Lieber Code

Convention for The Amelioration of Conditions of The Wounded on The
Field of Battle

Thirteenth, Fourteenth and Fifteenth Amendments Acts, USA
Declaration of The Rights of Women Of The US
Final Act of The Congress of Berlin

Project of An International Declaration Concerning The Laws And
Customs of War

Manual of The Laws And Customs of War

Erfurt Program

Rerum Novarum

General Act for the suppression of The African Slave Trade
Treaties Adopted at The First and Second Hague Conferences
Berne Convention

Balfour Declaration

Wilson’s Fourteen Points

Treaty of Versailles Including Covenant of The League of Nations
Constitution of The International Labour Organisation

Statute of Permanent Court of International Court of Justice Nineteenth
Amendment

General Act for The Pacific Settlement of International Disputes
Locarno Peace Pact

Slavery, Servitude, Forced Labour and Similar Institutions and
Practices Conventions

General Treaty for the Renunciation of War

(Source: Haas 2008:49)
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STUDY UNITY 3

THE AFRICAN HUMAN RIGHTS SYSTEM

Outcomes of Study Unit 3

After completing Study Unit 3, you should -
¢ have a better understanding of the human rights situation in Africa
4 Dbe able to recognise human rights violations in Africa

4 Dbe able to measure the concepts dignity and equality in the context
of the conditions in Africa

4 Dbe able to examine critically why the Ubuntu values and the African
philosophy do not sustain human rights values

4 Dbe able to compare the African Charter on Human and People’s
Rights with the Universal Declaration of Human Rights and discuss
whether these have made any difference to the daily lives of citizens
in Africa

3.1 Introduction

This unit focuses on the cultural, political, social and religious environment
in Africa in relation to human rights. To appeal for human rights and the
implementation of human rights in Africa is a relatively recent concept,
because it is accompanied by many other processes such as decolonisation
and the re-engineering and restitution of the racial psyche. Many African
philosophers are of the opinion that the awareness and implementation
of human rights in Africa has to be rooted in the African system of values,
since the universality of human rights is still a tremendous challenge in
Africa, because it has to transcend tribal and national identities as well
as the struggle for freedom and dignity. There are also other factors that
hinder the recognition and implementation of human rights in Africa such
as the challenges and realities of neo-colonialism, imperialism, disunity,
under-development, dire social conditions such as poverty and material
greed. These and other negative issues determine claims for human rights
in Africa. Africa is still exploited either from outside (internationally) and
from the inside (domestically), from gluttonous leaders, poor leadership
and constant violent conflict. One of the essential roles of human rights is
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to appeal for the transformation of the status quo. It is a claim for social
change and transformation. Undoubtedly, the situation in Africa is very
complex — a controversial link exists between claims for human rights
and the aspiration for peace. Julius Nyerere, the revered African leader,
stated that peace amidst terrible human conditions is neither secure nor
justifiable. In the face of so much exploitation, lack of freedom, civil wars
and violence, the implementation of human rights in Africa is reported
as being poor and remains an area of concern for the international World
and the UN. Human rights are still extensively abused in many parts of
Africa, and often this occurs under the oversight of the state and local
governments. Most of these violations can be attributed to political and
economic instability, often as a “side effect” of civil war and a litany of
violations of human rights.

Activity 3.1
Do some independent research by completing Activity 3.1.
Select five countries at random in Africa from the following areas:

Country Conditions Violations of human rights

Determine the human rights that are violated in your selected countries. Who
are the perpetrators? Who suffer the most and what form does the suffering
take?

3.2  Africa and human rights

The year 2007 marked the launching of the 60th anniversary of the
Universal Declaration of Human Rights (1948). This was celebrated by
roundtable discussions whereby the members reflected on the Human
Rights in Africa today. The theme was “Dignity and Justice for all of us”.
The year-long commemoration (2008) culminated on Human Rights Day
2008, and the aim was to raise awareness of the Universal Declaration of
Human Rights and its relevance to people around the world and to make
the Declaration a reality for all. The roundtable discussions reviewed the
impact that the Universal Declaration of Human Rights had on Africa. The
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topic of the roundtable discussion was “Reflecting on Human Rights on
Africa today” and this launching took place on 10 December 2007. Below
is the logo that was used during the commemoration.

e
@

UNIVERSAL

DECLARATION
OF HUMAN
RIGHTS  Dignity and justice for all of us

In the Forward of the Document, Achmat Dangor, CEO of the Nelson
Mandela Foundation, says: “Human Rights are not translated into a reality
that is lived or experienced on a daily basis by the citizens these frameworks
set out to protect”. Bahame Tom Nyanduya, the African Commissioner
on Human and People’s Rights in Africa, stated that at the occasion of
celebrating the anniversary of the Universal Declaration of Human Rights
we should take stock of the achievements, challenges and failures in the
common pursuit of the realisation of human rights. He also refers to the
implementation of the African Charter of Human and People’s Rights

(The Legacy of the Universal Declaration of Human Rights to Africa:
Lessons, challenges and prospects. Bahame Tom Nyanduga,
Commissioner with the African Commission on Human and People’s
Rights and Special Rapporteur on Refugees, Asylum Seekers, Internally
Displaced Persons and Migrants in Africa 2007:7.)

This of course implies looking at the recent historical reality of Africa in which human

rights are to operate.

With the adoption of the Universal Declaration it was also the time of
anti-colonial struggles, the demand for freedom and independence by
the people in the colonial territories, not only in Africa, but also in other
areas such Asia and Latin America. The freedom movement in Africa was
greatly inspired by the ideals and principles of equality and respect for
human rights enshrined in the UN Charter and the Universal Declaration.
Yet, as pointed out by Nyanduga (2007:9), despite all this, the colonial
powers continued to administer the non-self-governing and trusteeship
territories without regard for the rights enshrined in the UN Charter, nor
the pledge they made towards the Universal Declaration. The equality
and nondiscrimination principles, which were eloquently and elaborately
enshrined in these historical instruments, were deemed by the colonial
powers as nonrealisable rights for the people living in colonial nongoverning
and trusteeship territories.
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3.21 The adoption of additional instruments

The UN continued to adopt additional instruments in the 1960s and later,
that gave concrete content to the principles contained in the Universal
Declaration. This took place in the backdrop of the Cold War and with
decolonisation it meant that the major imperial powers no longer had a
monopoly over international affairs or the perception of human rights.

The two most important instruments in international affairs were the UN
Charter and the Universal Declaration. Additional international human
rights instruments and institutions emerged, dedicated to the promotion
and protection of human rights, which gave the Universal Declaration
broader recognition and legitimacy. These various international
instruments were the following:

¢ the 1965 International Convention on the Elimination of all Forms of Racial

Discrimination

® the International Covenants of 1966 (which comprised the International Covenant

on Economic, Social and Cultural Rights)
®  the International Covenant of Civil and Political Rights
® the International Covenant on Elimination of All Forms of Racial Discrimination

® the 1979 Convention on the Elimination of all Forms of Discrimination against

Women

¢ the 1989 Convention on the Rights of the Child

All these instruments were inspired by the Universal Declaration and were
adopted through the effective participation of former colonies, in particular
the African states. Although these instruments had universal application,
they addressed issues of immediate relevance to and impact on African
peoples. The policies of apartheid and racial discrimination were critical to
the adoption of the International Convention on the Elimination of all Forms
of Racial Discrimination (Nyanduga 2007:10). The colonial powers and the
apartheid and other racist regimes, although claimed to respect the UN
Charter and the Universal Declaration, in reality systematically violated
the human rights of the colonial subjects in Africa and elsewhere. The
independence and democratisation of the people of Africa are inextricably
linked to the realisation of human rights.

3.2.2 The impact of the Universal Declaration on Africa

Since the late 1950s and early 1960s, many African states were beset
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by major human rights challenges, ranging from poverty and disease to
political instability associated with military coups, totalitarianism, ethnic
conflict and civil war. The ideological divide during the Cold War led to
many conflicts in Africa, which caused massive human rights violations,
such as war crimes and crimes against humanity, wars of aggression and
apartheid throughout the second part of the 20th century. The Rwanda
genocide marked the gravest violation of human rights since Africa had
emerged from colonialism.

3.2.2.1  The establishment of the Organisation of African Unity (OAU)

When the Organisation of African Unity (OAU) was established in 1963, it
derived inspiration from key objectives and principles contained in the UN
Charter and the Universal Declaration of Human Rights. The preamble of
the OAU Charter reaffirmed that these principles “provide a solid foundation
for peaceful and positive co-operation among states” (Nyanduga 2007:11).
According to Nyanduga (2007:11) the Constitutive Act of the African Union
went further than the OAU Charter, by stipulating as one of its objectives
that it shall “encourage international co-operation taking due account of
the Charter of the United Nations and the Universal Declaration of Human
Rights”.

a African failures to implement the Declaration of Human Rights

Despite the fact that African states made a positive contribution in
the articulation of international human rights standards through the
UN, many African States failed in the implementation of human rights
obligations, and this has not been very encouraging to its people. Despite
the universal approval of the African Charter on Human and People’s
Rights by all AU member states, the enjoyment of the rights enshrined in
the African Charter is not fully guaranteed. This amounts to a negation of
the Universal Declaration.

Nyanduga (2007:12) reported that:

¢ the African Commission, which was established to monitor the
implementation of the Charter, faces severe human and material
resource constraints. Its capacity to address the human rights
challenges facing the continent is limited.

¢ other African human rights bodies such as the African Court on
Human and People’s Rights and the African Committee of Experts on
the Rights and Welfare of the Child face similar or worse situations.

He maintained that the African Commission’s special mechanisms, that
are responsible for the rights of indigenous peoples, refugees and internally
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displaced persons, human rights, freedom of expression, and the rights of
women, are supported by external donors, without which these activities
would not have been accomplished. It was noted that the government of
the Republic of South Africa provides extra budgetary support.

b The Africa Court on Human and People’s Rights

Another reason for failure is that a considerable number of African
states have not ratified various human rights instruments adopted by
the African Union. The protocol that was meant to establish the African
Court on Human and People’s Rights is one of them. Article 34(6) of the
Protocol requires state parties to deposit declarations whereby they accept
that NGOs and individual victims can access the court. Without such a
declaration, the court cannot exercise jurisdiction in cases of violations
of human and people’s rights. It was reported by Nyanduga (2007:12)
that so far, only one AU member state, Burkina Faso, has deposited the
declaration. Despite state parties’ failure to adhere to Article 34(6), the
Protocol entered into force on 24 January 2004, and the judges of the
court were sworn in in June 2006. There are still a number of measures
that ought to be put in place for the courts to function properly, otherwise
the court is likely to remain redundant for some time to come.

c Rights of Women in Africa

Another protocol that also needs to obtain broad ratification is the one
on the Rights of Women in Africa, which was adopted in July 2003 and
entered into force on 25 November 2005. The protocol is an important
instrument for guaranteeing the equality of women. It recognises the
inherent dignity of a woman and the right to participate in public affairs
and in making decisions in matters affecting women, it protects women
against harmful traditional practices and protects the right of widows, as
well as the rights of women to economic and social welfare, among others.
The protocol complements the ground-breaking gender parity principle
enshrined in Article 4(1) of the Constitutive Act of the African Union.

d The need to establish a human rights culture in Africa

The struggle to establish a human rights culture in Africa cannot be won,
unless Africans address the causes of massive human rights violations.
In spite of the setbacks says Commissioner Nyanduga (2007:12) the
conflicts, the poverty and the despair visible in places like Chad, Central
African Republic, Darfur, Somalia, the north-east Democratic Republic
of Congo, and Zimbabwe, the Universal Declaration continues to inspire
many people in Africa and beyond, to aspire for attainment of equality,
peace and justice.
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African states have the duty to ensure that their people enjoy the basic
rights and fundamental freedoms, in accordance with their democratic
constitutions and the obligations under regional and international human
rights instruments. The citizenry must be able to freely participate in the
public affairs of each state. States must ensure the equitable distribution
of resources so that economic, social and cultural rights, and the benefits
of their economic and natural resources, reach every individual and
community. To do otherwise, is likely to lead to the marginalisation of
sections of the population.

Among the causes contributing to the violation of human rights in
Africa are civil wars, economic mismanagement and deprivation, and
poor governance. The refusal or failure by some African states to take
responsibility for massive human rights violations continues to concern
the African Commission. Freedom, justice and peace, proclaimed in the
Universal Declaration of Human Rights, remain very important elements
for sustaining a culture for promoting human rights.

Africa must re-examine its priorities if it is to come out of the culture of
conflict and poverty. It must decide to work for freedom, justice, peace
and development, or perpetually continue to suffer the scourge of wars
and conflicts, and attendant massive human rights violations. Africa has
historically allowed its rich resources to become causes of conflict. African
states adopted the African Charter and enshrined the right to dispose of
their natural resources in the interest of the people, as well as the rights
to peace, development and a safe environment.

Activity 3.2

Considering the discussion in section 1, what problems do you think need to
be addressed in Africa so as to implement the Universal Declaration of Human
Rights and the African Charter on Human and People’s Rights effectively?
Consider the situation in various parts of Africa and list the various situations
that undermine the implementation of human rights. Can you suggest any

solutions to these problems, whether social, economic, cultural or religious.

Feedback

To be able to create a culture of human rights we need to be able to understand the

dignity and worth of the human person.
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1t is up to the people in Africa to decide to work for freedom, justice, peace and
development, or be faced with the alternative which is to continue to suffer the scourge

of wars and conflicts.

The people, and in particular leadership, have to address the massive human rights
violations, such as corruption, misallocation of resources, conflicts and poverty.

However, if those in leadership form part of the violations of human rights, then the

people have to use their democratic right to level the playing field.

The conflict and wars in Africa drain the coffers of the various countries. According

to the report Africa’s Missing Billions: International Arms Flows and the Costs of
Conflict, by Debbie Hillier, of OxfaM, Africa spends more than US$18-billion on

armaments annually. This is not sensible and Africa can least afford to spend such
amounts of money on armaments. Such money could be spent to cover the cost of

solving the HIV and AIDS crisis in Africa, the recent Ebola crisis or to provide
education, water as well as prevention and treatment of TB and malaria.

The conflict perpetuates the conditions that violate people'’s human rights. In
comparison to peaceful African countries, those African states in conflict have on
average 5% more infant deaths; 15% more undernourished people, life expectancy
reduced by five years,; 20% more adult illiteracy, 2.5 times fewer doctors per patient
and 12.4% less food per person.

“Conflicts in Africa have perpetuated poverty and underdevelopment, which constitute
grave violations of human rights. Conflicts have diverted resources, which could have
been utilised to enhance the right to life, the right to food, the right to mental and
physical health, the right to education, and the rights of women and children, who are
most vulnerable during conflicts. Not only do the people of Africa suffer the physical
horrors of violence, armed conflict undermines their efforts to escape poverty” (Debbie

Hillier of OxfaM).

Unless the people of Africa decide to bring an end to war, internal strife, conflicts and

armament, and decide to respect and protect the human rights of all peoples, peace and

development are not likely to be fully realised.

African people in leadership must invest in the human security of its people instead of

furthering the destruction. The very important thing is to move out of the proverbial

“vicious circle” of poverty, conflict, and the massive violation of human rights.
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By continuing to embrace conflicts, corruption and poor governance, Africa will

continue to languish in poverty, while blaming others for our own misdeeds.

1t is up to the people of Africa to take responsibility to ensure that the African
people enjoy the basic rights and fundamental freedoms enshrined in the Universal
Declaration and in the African Charter of Human and People s Rights, which they have
pledged to respect, together with all other international and regional instruments they

have ratified, instead of being the violators of the rights of its subjects.

African people have to contribute to make the Universal Declaration of Human Rights

the reality that it ought to be and a bastion of hope for all people residing in Africa.

Good governance, human rights and economic development programmes must be

consolidated in order to address development problems.

The people of Africa must re-examine its priorities so as to exchange the culture of
conflict and poverty with a culture of human rights, living by the values of respect for

human dignity, equality, justice and freedom.

3.3 How to create a culture of human rights? Abide by the ethical
dimensions of human rights

Ethics refer to rules provided by an external source, for example, codes of
conduct in workplaces or principles in religions. Ethics is perceived as the
concept that determines that which is right and wrong. Morals refer to an
individual’s own principles regarding right and wrong. Moral conscience
belongs to each person and how it had been informed by one’s personal
values and belief system. There is a connection between morality and ethics,
however the basis for ethics must be morals and not the other way around.
The underpinning for decent human conduct must be a consistent and an
easily understood code of morality. For many societies over the centuries
the most basic, practical laws that have governed human behaviour have
in reality been amplifications of the Ten Commandments (Exodus 20:1-
17; Deuternomy 56-21).

¢ Ethics: the origin of the word is “ethos” in Greek which means
“character”. It is defined as the science of morals; that branch of
philosophy which is concerned with human character and conduct:
a system of morals, rules of behaviour: a treatise on morals. Ethics is
an external system that comes from the social system. I do something,
because society says it is the right thing to do. A person may strictly
follow ethical principles and may not have any morals at all. Likewise,
one could violate ethical principles within a given system of rules in
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order to maintain moral integrity. Ethics are governed by professional
and legal guidelines within a particular time and place.

¢ Moral: the origin of the word in Greek is mos which means “custom”,
and in Latin ethica refers to customs or moral philosophies. Moralis
relates to character or conduct that is considered good or evil. To be
ethical is to conform or to be directed towards that which is right,
virtuous, especially in matters of sex: capable of knowing what is right
and wrong and to be subject to the moral law. Morals are individual
and internal. I do something, because I believe it to be right or wrong.

¢ Morality: is defined as the quality of being moral: that which renders
an action right or wrong: the practice of moral duties apart from
religion: virtue: the doctrine of actions as right or wrong. Morality is
ultimately a personal compass of right and wrong. Morality transcends
cultural norms.

3.3.1 Human rights are universal moral rights

Human rights belong to everybody because they are human. Human rights
are not earned, bought or inherited. They are inalienable and linked to
human dignity. Human rights are the ethics of our time for we confront a
unique situation in the history of ethics and of ethical ideas.

Human rights stand as the ethics of our time, it is the means whereby
the objective can be reached, namely the dignity of human life. The ethics
of human rights is unquestionably universal. Human rights penetrates
the internal forum as well as national or international public forums. The
ethical strength of human rights lies in the fact that the life and personal
dignity of individuals in the community has its proper value which can
neither be dissolved in, nor derived from, anything else.

The moral equality of all human beings remains a consistent problem
and appear to have no apparent solution due to its complexity. However,
human rights are basic moral claims that all human beings can claim, since
these are rights they are entitled to simply by being a person. According
to Rwiza (2010:14), a Kenyan moral theologian and philosopher, such
an understanding of rights contains notable ethical implications, which
derive from the person together with his or her dignity as a moral subject.
To respect human rights implies that every person be treated as both an
autonomous and a moral subject. The person remains a moral subject,
a person is inviolable in this sense that the uniqueness and intangibility
remain even in situations where certain acts may tend to contain him or
her. Constraining acts are powerless in injuring a person’s moral worth or
taking away the human dignity of a person.
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Ethically speaking, four characteristics are suggested as foundational to
human rights, namely:

¢ All human beings have human rights.

4 All human beings must possess human rights equally: equality starts
with the human right that all persons are equal in inherent value.

¢ All human beings, regardless of laws and customs, possess human
rights equally.

¢ Human rights can be asserted against the whole world in the sense
that human rights can be claimed equally against any and every other
person (Rwiza 2010:14, 15).

Human rights are a form of moral or ethical rights as they apply to all
people at all times and in all situations. Moral rights are not simply legal
rights. Moral rights are values, which can be claimed either objectively
or subjectively. Conventionally, morality varies from group to group in as
much as African Christian morality, Bantu morality and Socialist morality
differ. The subject of human rights is the community of humankind and
human rights have a moral persuasion, thereby facilitating the aspirations
of people in establishing a world order. Human rights, says Rwiza (2010:18),
are justifiable claims that have achieved widespread moral force and
stands as the strongest moral claims available.

3.3.2 Rights and responsibilities of human rights

There is a vital link between human rights and the ethic of responsibility.
In many instances the exercise of human rights depends on upon the
responsible behaviour of people. There are four innate characteristics
of human rights, namely: that they are wuniversal and inalienable;
interdependent and indivisible; equal and nondiscriminatory; and lastly,
they are both rights and obligations, meaning that states assume obligations
and duties under international law to respect, to protect and to guarantee
human rights to its citizens. Firstly, a state must refrain from interfering
with or limiting the enjoyment of human rights. Secondly, states must
protect individuals and groups against human rights abuses, and thirdly,
states should take positive action in order to facilitate the enjoyment of
basic human rights.

Human rights are defined as the rights and freedoms that are inherent to
all human beings, regardless of their nationality, place of residence, sex,
national or ethnic origin, colour, religion, language, or any other status.
Fundamental human rights, although they differ from country to country,
include civil and political rights, such as the right to life and liberty,
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freedom of expression, equality before the law, and economic, social and
cultural rights, such as the right to participate in culture, the right to be
treated with dignity and respect, the right to food, the right to education,
and so forth. These rights are often expressed and guaranteed by law, in
the form of treaties, customary international law, and general principles.
The international human rights law also declares the obligations of
governments to act in certain ways or to refrain from certain acts. The
aim of this is to promote human rights and fundamental freedoms of
individuals or groups.

The Department of Basic Education and “Lead South Africa”, together
with the support of the South African Interfaith Council, have officially
launched a campaign to promote the Bill of Responsibilities — a guide for
active responsible citizenship aimed at young South Africans. For the first
time, the Bill of Rights in the Constitution of the Republic of South Africa
has been transformed into a practical document — the Bill of Responsibilities.
The Department of Basic Education has also developed a teachers’
guide that provides practical ways for schools to promote the rights and
responsibilities of children and shows how a rights and responsibilities
culture can be built into school and classroom management. The Bill
seeks to inculcate the value of rights and responsibilities among school
children. In particular, the Bill focuses on respect for human dignity and
a work ethic.

How to do the right thing? “The Bill of Responsibilities contains the
building blocks towards ethical living. It shows us how to do the right thing
and achieve this by outlining the responsibilities that correspond to each
of the rights we are afforded in our Constitution.” Also covered in the Bill
of Responsibilities are aspects such as the following: “The responsibility
in ensuring the right to life, the responsibility in ensuring the right to
equality, the responsibility in ensuring the right to freedom of religion,
belief and opinion; the responsibility in ensuring the right to freedom of
expression; responsibility in ensuring the right to live in a safe environment
and responsibility in ensuring the right to family and parental care.”

Activity 3.3

Consider your responsibility in relation to the following human rights. After
you have done so and if you have access to the internet google “The Bill of
Responsibility ...” and see the responsibilities articulated there and compare

them with your own answers.
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What is my responsibility in ensuring the following human rights?
¢ right to equality
¢ right to human dignity
¢ right to life
What is my responsibility in ensuring the following human rights?
right to equality
right to human dignity
right to life
right to freedom

right to family and parental care

¢

¢

¢

¢

¢

¢ right to education
¢ right to work

¢ right to own property

¢ right to freedom of religion and belief
¢

right to citizenship

3.4 Limitations of human rights

Sometimes countries and governments are obliged under -certain
circumstances to implement permissible limitations to certain human
rights. Those limitations must be stipulated by law and although often
exceptional, they are necessary to protect —

and respect the rights or reputations of others
national security
public order

public health

® & & oo o

morals

Restrictions that are imposed on human rights must be “necessary” for a
permitted purpose. The Human Rights Commission (HRC) has made the
requirement to place restrictions on certain human rights that a measure
limiting freedom of information and expression be “necessary”. However,
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these “restrictive measures must conform to the principle of proportionality”,
which means they must be —

4 appropriate to achieve their protective function

¢ the least intrusive instrument amongst those which might achieve
their protective function

¢ proportionate to the interest to be protected

The principle of proportionality has to be respected not only in the law
that frames the restrictions, but also by the administrative and judicial
authorities in applying the law. The principle of proportionality must also
take account of the form of expression at issue as well as the means of its
dissemination. In the exercise of human rights and freedoms, everyone is
subject to the limitations as are determined by law solely for the purpose
of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order and
the general welfare in a democratic society.

On 31 March 2011, South Africa launched a Bill of Responsibilities.
“Because everyone has human rights, we must make sure that we respect
other people’s rights. If we want our rights to be respected, we must not
do anything that violates another person’s rights. Also, these rights do
not replace the laws we already have, and so we must respect these laws
as well” (My Rights. My Responsibilities Rights, Responsibilities and the
SAHRC).

Activity 3.4

Consider some of the articles in the African Charter on Human and Peoples’
Rights. Monrovia, Liberia, from 17 to 20 July 1979.

The full Charter consists of 62 articles.

Reflect on the underlined parts of the articles below. In your view, are these
underlined issues within the articles complied to in Africa. Substantiate your
views with practical examples, both positive and negative. Where possible, refer
to case studies and countries.
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Considering the Charter of the Organisation of African Unity, which stipulates that
“freedom, equality, justice and dignity are essential objectives for the achievement of

the legitimate aspirations of the African peoples”;

Reaffirming the pledge they solemnly made in Article 2 of the said Charter to eradicate
all forms of colonialism from Africa, to coordinate and intensify their cooperation and
efforts to achieve a better life for the peoples of Africa and to promote international

cooperation having due regard to the Charter of the United Nations and the Universal

Declaration of Human Rights,

Part I: Rights and Duties: Chapter I — Human and Peoples’ Rights

Article 2

Every individual shall be entitled to the enjovment of the rights and freedoms
recognised and guaranteed in the present Charter without distinction of any kind, such
as race, ethnic group, colour, sex, language, religion, political or any other opinion,

national and social origin, fortune, birth or other status.
Article 3

1. Every individual shall be equal before the law. 2. Every individual shall be entitled to

equal protection of the law.

Article 4

Human beings are inviolable. Every human being shall be entitled to respect for his life

and the integrity of his person. No one may be arbitrarily deprived of this right.
Article 5

Every individual shall have the right to the respect of the dignity inherent in a

human being and to the recognition of his legal status. All forms of exploitation and

degradation of man, particularly slavery, slave trade, torture, cruel, inhuman or

degrading punishment and treatment shall be prohibited.

Article 6

Every individual shall have the right to liberty and to the security of his person. No one

may be deprived of his freedom except for reasons and conditions previously laid down

by law. In particular, no one may be arbitrarily arrested or detained.
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Article 8

Freedom of conscience, the profession and free practise of religion shall be guaranteed.

No one may, subject to law and order, be submitted to measures restricting the exercise

of these freedoms.

3.5 The African understanding of human rights

According to Richard N Rwiza (2010:155), a Kenyan moral theologian, the
challenge of human rights exists in Africa with its people abiding by a
strong communitarian vision of life. While the promotion and protection
of human rights at a continental level had been crucial, and establishing
the African Charter on Human Rights created international coordination,
supervision and promotion of human rights, the challenge of facilitating a
scheme of human rights norms and principles founded on African moral
values still needs to be faced. While human rights are universal, it is
important to discover what is distinctive in the African concept of human
rights. One of the most vital differences is that in the Western world, the
dignity of the individual, the personal worth of the individual, the personal
autonomy and property is of paramount importance, while in Africa the
rights of the community rank above those of the individual (Rwiza 2010:
156). This existed even before colonial times. The context of family, clan,
and ethnic solidarity, provide the framework where human rights are
exercised. Within African humanism, the individual is considered as a
whole and viewed within the community. This means the communitarian
value of the individual is considered and in this context a corporate way
of thinking is respected. This connection is described by Charles Nyamiti
(1990:9) as that the individual’s relation to the community is so intimate
that the person belongs more to it than the community belongs to him.
Although the individuality of the person is acknowledged as well as his/her
rights, they are dominated by the community idea. In African humanism
the individual does not exist independently from the community or society,
and African ethics is a “we-ethics”. This, however, does not mean that
the individual’s identity is dissolved within the community, the identity
of the individual is respected. The person in African humanism is not
characterised by individualisation, but rather by relatedness, and it is
in this context that human rights are employed. The implementation
of human rights presupposes a community, but since the community
identity is more important than the individual identity, it makes it difficult
to perceive that human rights are there to protect the individual against
the state which it is. Human dignity is foundational to providing proper
relations with society, it is not individual dignity as in the West, but in
Africa is it strongly collective. It is acknowledged that African societies have
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experienced a radical transformation in the direction of individualisation,
but nevertheless, says Rwiza (2010:159), the values and wisdom of African
communitarianism should be taken into account when educating Africans
about human rights.

3.6 Conclusion

Human rights in Africa may have to go through a deconstruction phase to
give expression, whereby the individual is respected and protected while
intimately connected to the values and claims of being in community. This,
however, has to take place by taking account of the interface between duties
and responsibility. As said by Rizwa (2010:168) “the notion of an individual
who is utterly free, totally irresponsible and opposed to society is not in
harmony with African communitarianism”. The living and attribution of
human rights need to be housed in the respect for the human dignity of
the individual who is intimately related to the community. This still does
not explain the over-abundance of human right abuse and violations of
the rights of the most vulnerable in Africa.

You are advised to read the roundtable discussions that took place for
the 60th Anniversary of the Universal Declaration of Human Rights.

In DIGNITY AND JUSTICE FOR ALL OF US 60th Anniversary of the Universal
Declaration of Human Rights. Reflecting On Human Rights In Africa Today Human
Rights Lecture and Roundtable Discussion, 10 December 2007.
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STUDY UNIT 4
THE VIOLATION AND ADVOCACY OF

HUMAN RIGHTS: INTERNATIONALLY,
IN AFRICA AND IN SOUTH AFRICA

Outcomes for Study Unit 4

After completing Study Unit 4, you should be able to -
¢ recognise when a human right is violated
¢ describe what exactly subscribes to a violation of a human right

¢ evaluate the problem that constitutes the violation of the human
right

¢ finding a solution for the violations of human rights

¢ determine what organisations would assist to bring the transgressors
to book

41 Introduction

Every person is entitled to basic human rights regardless of the
circumstances of the individual. These rights include almost all the
fundamental human rights and the most important of all rights, is the
right to life and safety. By abiding to human rights imply that each person’s
need for justice, acceptance, mutual respect and human dignity is valued.
Each human person’s human rights are to be protected and each person
is to be treated humanely. However, people’s human rights are violated
daily and this means that people are deprived from the fundamental
moral entitlements, in other words, they are treated as if they are less
than human and undeserving of respect and dignity. In this unit we look
at what it means to violate a person’s human rights and the violation of
human rights implies damaging the dignity of the person as a human
being.

4.2 What does it mean to violate human rights?

Activity 4.1
Can you answer this question without looking at the content below?

Who are responsible for the protection of an individual’s human rights?
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Feedback

To protect the human rights of a person is to ensure that the person is treated in a
respectful, humane, decent manner with dignity that befits every human person. To violate
a person’s basic human rights is to deny that person’s fundamental moral entitlements,
in other words, it is to treat the person undeservingly and with little or no respect and
dignity. Acts such as murder, torture, slavery, medical experimentation, deliberate
poverty, starvation, various crimes against humanity, discrimination on the basis of sex,
race, gender, colour of skin, religion and persuasion, all fall under the violation of basic
human rights. Sometimes these violations are due to policies that are implemented by
governments, and in such cases it is the task of international law to limit the unrestrained
power of the state or the country. Certain basic human rights apply universally and
certain violations such as genocide, which count as a crime against humanity, need

international protection.

421 The violation of human rights

We often read in the newspapers and hear on the news that women and
girls are raped or forced into prostitution by means of trafficking. More
than often the international community fails to address the problem of
sexual violence particularly during armed conflict.

Sexual offensives, which involve sexual mutilation, sexual humiliation,
and forced pregnancy, are quite common in everyday life and even more
so in times of war. Such crimes are often prompted by the long-held views
that women are the pleasures of war to which soldiers are entitled, and
these actions are hardly ever perceived as a violation of the human rights
of women.

The trafficking of women and girls, a form of sexual slavery, in which
women are transported across national borders and marketed for
prostitution, is another gross violation of human rights. However, sexual
violence is used to silence women who are politically active, and often it is
used as a ploy to inflict terror upon the population at large. In the 1990s,
the media reported that “rape and other sexual atrocities were a deliberate
and systematic part of the Bosnian Serb campaign as a reward for victory
in the war” (the former Yugoslavia).

Torture of any person is a physical or psychological humiliation or
annihilation of the dignity of another person, which is another violation
of human rights. Physical torture varies from mutilation, beatings and
electric shocks to psychological torture where people are deprived of food
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and water for long periods, kept standing upright for hours, deprived of
sleep, or tormented by high-level noise.

The abduction of persons, such as the girls in Nigeria by Boko Horam, is
a typical form of the violation of women’s human rights. Individuals who
pose a threat to those in power, such as in Zimbabwe, or do not share the
political views of leaders are often arbitrarily imprisoned or never even
brought to trial. The denial of people to vote or excluded from all forms of
political participation is also a violation of rights as well as the deprivation
of people’s freedom of movement, which may be enforced as was the case
of black people during the apartheid regime in South Africa.

Political oppression, as was the case in South Africa, took the form of
discrimination based on the colour of people’s skins. In such cases, basic
human rights are denied and this is often also the case relating to religion,
ethnicity, race, or gender. Apartheid, which denied political rights on the
basis of race, was perhaps one of the most severe forms of discrimination
since it was legalised.

Racial segregation. Thesystemofapartheidin South Africainstitutionalised
extreme racial segregation that involved laws against interracial marriage
or sexual relations and forced people of different races to live in separate
territorial areas. Certain people were regarded as inferior by definition,
and were not perceived as full human beings under the law. It was the
aim of the apartheid system to enforce social control, and brought about
a society divided along racial or colour lines and this was characterised by
a systematic disregard for human rights. Women in some regions (Africa
and Asia, for example) suffer greater poverty than men and are denied
political influence, education, and even job training.

Entrenched discrimination against women is prevalent in many parts
of the world and is expressed in various forms of political and social
oppression. This includes strict dress codes, which impose severe
limitations on women’s basic liberties.

It had been noticed all over the world that there exists a strong
interdependence between human rights violations and persistent conflict
or war. The abuse of human rights often leads to conflict, and conflict
typically results in human rights violations. It is a vicious circle and it is
not surprising, then, that human rights abuses are often at the centre of
wars and that protection of human rights is central to conflict resolution.

49



HUMAN RIGHTS, VALUES AND SOCIAL TRANSFORMATION

Look at some areas that are at war: Syria (the world's bloodiest war at present, and is
generating millions of refuges), Somalia (war against Islamic militants al Shabab), the
Democratic Republic of Congo (war against rebel groups), Libya (war against Islamic
militants), Mali (war against Tuareg and Islamic militants), Nigeria (war against Islamic
militants), Sudan (war against rebel groups), South Sudan (civil war), Central African
Republic (civil war), Afghanistan (war against the Taliban persists), Iraq (Radical
Islamists in Iraq fought in Syria), Pakistan (battling with Taliban elements), Israel/Gaza
(fighting with Hamas), Ukraine (low-level fighting, against Russia), Yemen (war against

Islamic militants).

Economic and political rights. When the economic and political rights of
people are violated, when the rights to adequate food, housing, employment,
and cultural life are denied, and when large groups of people are excluded
from the society’s decision-making processes, there is likely to be great
social unrest. Such conditions often give rise to justice conflicts, in
which parties demand that their basic needs be met. Many conflicts are
sparked or spread by violations of human rights. For example, massacres
or torture may inflame hatred and strengthen an opponent’s determination
to continue fighting.

Violations may also lead to further violence and can contribute to a conflict
spiralling out of control. In cases where extreme violations of human rights
have occurred, reconciliation and peace building become much more
difficult. Unresolved human rights issues can also serve as obstacles to
peace negotiations. This is because it is difficult for parties to move toward
conflict transformation and forgiveness when memories of severe violence
and atrocity are still primary in their minds. It is for this reason that South
Africa embarked upon the “Truth and Reconciliation Commission”. The
value of that forum is still measured today.

Below are a number of case studies that illustrate the violation of human
rights that occur all over the world and in various continents. For obvious
reasons, we cannot list all violations, you may know even worse ones,
but it is to illustrate that the violation of human rights is an everyday
occurrence, more so in some countries than in others.

Please read through these case studies and reflect on the questions below
each case study. These case studies are of a historical and contemporary
nature.

50



HRV1601/001

4.2.2 Case studies on human rights violations

4.2.2.1 In Europe: The Holocaust

Between 1933 and 1945 Hitler s regime killed more than 16 million people. The deaths
of these people took place in the numerous extermination and concentration camps, most
notably Auschwitz, Sobibor, Treblinka, and Maianek in Poland, and Belsen, Buchenwald,
and Dachau in Germany. It is claimed that of the victims, more than 6 million were
European Jews. They constituted about 67% of those who were exterminated. The
other 37% comprised people of Ukrainian, Polish, and Russian civilians, homosexuals,
gypsies and prisoners of war. This genocide was the result of Hitler s policy of the racial
superiority of the Aryan (white) race. Adolph Hitler (1889—1945) became chancellor of
Germany in 1933. Soon after he took the leadership of Germany, Hitler rounded many
people whom his governance considered as political dissidents. He also rounded up

racial minorities, especially Jews and sent them to concentration camps.

In 1938, Hitler authorised a programme known as Aktion T-4 which aimed at among
other things, to murder nearly 200,000 persons who lived with mental and physical
disabilities. This programme aimed at liquidating children first and later adults who
were considered to be biologically unfit. This programme became one of the ways in
which a systematised programme of terror and violence against people with physical
disabilities, as well as racial minorities, took place in Germany. The programme was
resisted by many people, including members of the clergy, such as the famous theologian,

Bonhoeffer. It was stopped or cancelled in 1941.

This programme of exterminating racial minorities and people-living-with-disabilities,
however, had created a precedent of exterminating those considered ‘undesirable,’ by
those in political and economic powers. When World War I started, the Jews were the
first to be confined to ghettos, and intervention forces known as Einsatzgruppen, the
death squads, were ordered to kill the Polish people and Jews. This consequently led to
the extermination of at least 16 million people. After extermination camps were created
and opened at the end of 1941, about three million Jews and other peoples considered
by the German authorities as undesirables were sent to camps and executed by the Nazi

officials and their allies in other countries of Europe.

In 1945, the Nazis organised death marches in which more people, especially the Jews,
were killed. The number of people that were killed was many and estimated to be at least
five to six million. The holocaust is often identified with the extermination of the Jews,

however, historical research that scratches beyond the surface, recognises that within
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this system, there were many other people (racial minorities such as the Polish) who

were deemed undesirable by the German authorities then, who were also exterminated.

Reflect on the following questions

Why do you think Hitler’s regime wanted to exterminate the Jewish people
and other racial minorities? Was it ethically justifiable? What rights do you
think were violated by the extermination of racial minorities? Do people
living with disabilities require differential treatment or not? What human
rights values should be considered in relation to disabilities? Discuss.

4.2.2.2 Asia: Japan

Japanese Colonial Conquest and the sexual slavery of women, known as ‘Comfort

Women’, in Asia

Between 1932 and 1945 Japan was involved in the Asian and Pacific war. The Japanese
government had mobilised around 200,000 Asian women from a variety of Asian
countries, as well as some Dutch women to work as sexual slaves in the military camps of
Japan. The forced sexual slaves were called a number of names, including the following:
“comfort women”, “military sex slaves”, “military comfort women”, and — in Japanese
— “Jugun ianfu”. The name that has generally been used mostly to refer to these women
is “comfort women”. The idea of violating women and using them as sexual slaves, and
thereafter referring to them as comfort women, is in itself an ethical contradiction that
has to be interrogated by students of human rights. The comfort women were forced to

provide sexual services to Japanese soldiers before and during World War I1.

The decision to establish military brothels and to deploy women to provide sexual services
was approved by the Japanese government. The recruitment of the girls who were forced
into sexual slavery was coercive as many of the women were often abducted or tricked
and/or imprisoned in the military camps. The military comfort women were placed in the
military bases or what was called comfort stations. Some feminist scholars and human
rights advocates suggest that at times, the comfort women were expected to service
more than 20 soldiers in a day. They also state that these women were often exposed to
violence, starved of food and forced to terminate their pregnancies with sterilising drugs.
Only a few of them, it is suggested, were able to survive the ordeal, although they might

have suffered from permanent physical and emotional scars.
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Reports on military comfort women suggest that many of them died without the benefit
of justice or being sent back to their countries of origin. Some of them got sick and were
discarded and some were murdered or left to die. However, there were a number of

survivors, most of whom would be about 80 to 90 years old.

Reflect on the following questions

Identify the types of human rights, which are involved in this case study.
What sort of justice do you think the “comfort women” require from the
Japanese government and/or their own countries? Do you think women’s
rights are human rights and how might they be encouraged?

4.2.2.3 India: Bhopal Industrial Accident in 1984

One of the world’s worst industrial accidents occurred in India in 1984 when at least
40 tons of chemicals leaked from the Union Carbide Pesticides plant in Bhopal, India.
This accident resulted in at least 7,000 deaths and over 20,000 injuries. Two years later,
an Indian court undertook to summon the head of the company for questioning. He,
however, refused to appear in court and was thus considered a fugitive. For some time,
he eluded Interpol (international organisation aimed at policing), and efforts to have
the United States of America courts (Washington) extradite him failed. An investigation
concluded by 1987 pointed out that the company, Union Carbide Pesticides was liable,

because alarm and safety systems had been scaled back in an effort to reduce costs.

In 1989, the Indian government accepted a civil settlement of $470 million, though
the government still has not disbursed large sums of the money to the victims of that
industrial accident. The company, Union Carbide, had, however, abandoned the plant
without cleaning up the toxic chemicals. This has resulted in the residues of the spillage
continuing to affect the people, and more people continuing to die from the toxic exposure.

“In all, some 600,000 persons have been affected to date.”

In 1992, the head of Union Carbide and several Indian operators of the plant were
charged with manslaughter in an Indian court. In 1999, Union Carbide Pesticides were
sued under the Alien Tort Claims Acts in the United States, a case now on appeal. In
2001, Dow Chemical Company bought Union Carbide, which thereby hoped to escape
liability, but in 2005 the Indian court added Dow to the lawsuit and again asked the
US government to serve the former Union Carbide Pesticides head with a subpoena.
Meanwhile, charges brought against Dow in an American court to effect a cleanup

were dismissed in 2003, because the Indian court was already handling the case (Haas
2008:135).
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Reflect on the following questions

Should companies be considered liable for their conduct which results in
human rights violations and/or death? Does chemical spillage constitute
a human rights concern? Please state your opinions and justify your
answer.

In this case study, which legal mechanism do you think should be referred
to or used to ensure that the human rights of the victims of the Bhopal
accident are protected, compensated and helped? Discuss. What is the
moral or ethical justification for demanding human rights from companies
as opposed to the state? Discuss.

4.2.2.4 Latin America and the Caribbean Islands

a Violence against the Chilean citizens under the Governance of
Augustine Pinochet

General Augustine Pinochet came to power in Chile in 1973. He was not democratically
elected. Pinochet took power and the leadership of Chile by leading a military coup
d’etat. The coup d’etat resulted in the death of the democratically elected socialist leader,
President Salvador Allende. Pinochet and his supporters dissolved the parliament and
banned all organised political activism. He also banned political parties and trade
unions, as well as social justice movements. It is also alleged that during his leadership,
Pinochet murdered many people who opposed his rule. He was first charged for violations
of human rights by Spain and later by his native land, Chile. He, however, evaded the
charges by claiming that he was physically and mentally unfit to defend himself in the
courts of law. He died in 2006, aged 91 and had not accounted for the human rights

abused or for the violence and violations of rights in his country during his rule.

Reflect on the following questions

What is a coup d’etat and how does it undermine human rights? Is it
advisable for countries to have military leadership and do you think
military control of a state guarantees human rights? Discuss. What role
has General Augustine Pinochet played in the articulation or violation of
human rights in his country?

4.2.2.5 The Haitian Independence Struggle in the 19th and 20th century (1790-
1803)

In 1697, Spain relinquished its “colonisation” of the western part of Hispaniola to France.

Following this ceding of Hispaniola, France decided to establish sugar plantations.
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In order to ensure that this industry flourished, they needed more labour. France
therefore decided to import slaves from Africa to work under harsh working conditions
in the plantations. The slaves, however, revolted against the working conditions and
their slavery in 1751 to 1758. By 1778, there were approximately 500,000 slaves, 60,000

French and 25,000 non-slave mulattos (people of mixed descent and or mixed ethnicities).

After the beginning of the French revolution, the National Constituent Assembly
requested the colonial legislature to enfranchise the mulattos. After the colonists refused,
the mulattos revolted in 1790 under the leadership of Vincent Orge (1755-1791) by
destroying towns, burning plantations and executing the French, but they did not mobilise
the slaves. In 1791, former slave, Francois Dominique Touissaint L’Ouverture (1743—
1803) assumed leadership of the revolt after Orge was executed. In 1794, when slavery
was abolished by the Paris government, L ’ouverture persuaded the France to accept him
as the territory governor while the colony remained under French sovereignty. In 1795,
Napoleon seized power in France. In 1802, he sent a large force to depose L ouverture
who made peace with the French commander, agreed to the peace until word spread that
Napoleon intended to re-establish slavery. Dessalines then resumed the struggle. At the
end of 1803 the French surrendered to rebel forces. Dessalines declared independence
on behalf of the independent country named Haiti on 1 January 1804 (Haas 2008:47).

Reflect on the following questions

Why do you think slavery was a violation of human rights and the dignity of
Africans who were enslaved? Do you think the French who fought for their
rights through the French Revolution were fair or legally right to deny the
Haitians the same rights which they had demanded from their government
in France? What do you think accounted for the double standards of the
French in their claims for human rights, dignity, freedom and justice?
How can these double standards be overcome in today’s quest for people’s
human rights?

4.2.2.6 North America

a The United States of America war on terrorist organisations:
Iraq and Afghanistan

The Taliban is an Islamic fundamentalist political movement in Afghanistan. It spread
very quickly throughout Afghanistan and formed a government, ruling as the Islamic
Emirate of Afghanistan from September 1996 until December 2001, with Kandahar

as the capital. It gained diplomatic recognition only from Pakistan, Saudi Arabia, and
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the United Arab Emirates. Mohammed Omar is the founder and has been serving as the
spiritual leader of the Taliban since its foundation in 1994. While in power, it enforced a
strict interpretation of Sharia, or Islamic law, an interpretation of which leading Muslims
have been highly critical. The Taliban was condemned internationally for their brutal
treatment of women. From 1995 to 2001, the Pakistani Inter-Services Intelligence and
military are widely alleged by the international community to have provided support to
the Taliban. Pakistan states that it dropped all support for the group after 9/11. Al-Qaeda
also supported the Taliban with regiments of imported fighters from Arab countries and
Central Asia. Saudi Arabia provided financial support. The Taliban and their allies
committed massacres against Afghan civilians, denied UN food supplies to 160,000
starving civilians and conducted a policy of scorched earth, burning vast areas of fertile
land and destroying tens of thousands of homes during their rule from 1996 to 2001.
Hundreds of thousands of people were forced to flee to United Front-controlled territory,
Pakistan, and Iran. After the attacks of 11 September 2001, the Taliban were overthrown
by the American-led invasion of Afghanistan. The Taliban has been accused of using
terrorism as a specific tactic to further their ideological and political goals. According
to the United Nations, the Taliban and their allies were responsible for 75% of Afghan
civilian casualties in 2010, 80% in 2011, and 80% in 2012.

Al-Qaeda is a global militant Islamist organisation founded by Osama bin Laden,
Abdullah Azzam, and several other militants, at some point between August 1988
and late 1989, with origins traceable to the Soviet war in Afghanistan. It operates as
a network comprising both a multinational, stateless army. It has been designated as
a terrorist organisation by the United Nations Security Council, the North Atlantic
Treaty Organisation (NATO), the European Union, the United States, Russia, India and
various other countries. Al-Qaeda has mounted attacks on civilian and military targets
in various countries, including the September 11, 2001 attacks, the 1998 US embassy
bombings and the 2002 Bali bombings. The US government responded to the September
11 attacks by launching the “War on Terror”. With the loss of key leaders, culminating
in the death of Osama bin Laden, al-Qaeda’s operations have devolved from actions
that were controlled from the top down, to actions by franchise associated groups and
lone-wolf operators. Characteristic techniques employed by al-Qaeda include suicide
attacks and the simultaneous bombing of different targets. Al-Qaeda ideologues envision
a complete break from all foreign influences in Muslim countries, and the creation of a
new worldwide Islamic caliphate. Among the beliefs ascribed to al-Qaeda members is the

conviction that a Christian-Jewish alliance is conspiring to destroy Islam. Al-Qaeda is also
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responsible for instigating sectarian violence among Muslims. Al-Qaeda leaders regard
liberal Muslims, Shias, Sufis and other sects as heretics and have attacked their mosques

and gatherings.

Since the terrorist attacks of 11 September 2001, the United States has responded
by conducting a number of military operations. These include military attacks on
Afghanistan under the auspices of, or the campaign for the Global War on Terror. The
war on global terror is aimed at places which are believed to host terrorists, including,
among others, Sudan, the Pakistan, Afghanistan the Philippines, Djibouti and others.
The language of the war on terror began immediately after the September 11 attacks on
the United States of America. The attacks on Iraq began in autumn 2002 and the build-
up of troops to invade Iraq in March 2003 was intensified. The response of the Iraqi's
after their defeat has been that of counter-insurgency in which the Iraqi people have been
fighting back. The current President of the United States of America, Barak H. Obama,
has announced the incremental withdrawal of the US troops in Iraq. In December 2009,
however, he announced the increase of troops in Afghanistan. This occurred in February
2009 when Obama increased the U.S. military presence in Afghanistan to 68,000 troops.
Throughout his presidential campaign, he had argued that the focus of U.S. military
efforts should be in Afghanistan rather than Iraq, and, with the resurgence of the laliban
in Afghanistan, the military requested that Obama deploy an additional 40,000 troops

there. After carefully weighing the situation for three months, Obama chose to send an

additional 30,000 troops, a decision that was criticized by many in his party.

Reflect on the following questions

Critically discuss whether wars, promote or violate human rights? Does
the decrease of military troops in Iraq and the increase in Afghanistan
suggest that the United States of America is promoting human rights or
not?

Discuss.

4.2.2.7 Africa

Various forms of human rights abuses and mass atrocity crimes have
been committed in numerous African states, ranging from genocide and
crimes against humanity to war crimes. Most notable of these crimes
have been the unlawful killings of civilians and often also aid workers,
the use and forceful recruitment of child soldiers, and sexual violence
against women and children. According to Denine Walters, (an external
consultant in Consultancy Africa Intelligence’s Africa Watch Unit) some
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of these humanitarian crises have received considerable international
attention and responses in the form of aid and peacekeeping missions.
However, in some situations, the international community has responded
negatively to human rights abuses by imposing various forms of sanctions.
Other interventions were not so successful and their effort exacerbated
the situations. An example of genocide in Africa in the 20th century was
the one in Rwanda. Cooper and Kohler (2006) define genocide as “any
act committed with the intent to destroy, in part or in whole, a national,
racial or religious group.” These genocidal acts range from the killing of
members of a group; causing serious bodily or mental harm to members
of a group; purposefully inflicting on a group the condition of life that is
intended to bring about its physical destruction.

4.2.2.8 The Rwandan Genocide

In the central African nation of Rwanda, hostilities between the two main ethnic groups,
the Hutu majority and the Tutsi minority, boiled over in April 1994. From April to July
1994, members of the Hutu ethnic majority in the east-central African nation of Rwanda
murdered as many as 800,000 people, mostly of the Tutsi minority. This began by extreme
Hutu nationalists in the capital of Kigali, and the genocide spread throughout the country
with staggering speed and brutality, as ordinary citizens were incited by local officials
and the Hutu Power government to take up arms against their neighbours. By the time
the Tutsi-led Rwandese Patriotic Front gained control of the country through a military
offensive in early July, hundreds of thousands of Rwandans were dead and many more
displaced from their homes. The Rwandan genocide was preceded by more than thirty
years of ethnic tension and violence between the Hutu majority and the Tutsi minority. A
recent Human Rights Watch study rejected the view that the slaughter was a spontaneous

outburst, and claimed it to be a systematic attempt to annihilate the Tutsis.

Reflection

Crimes against humanity constitute widespread or systematic attacks
directed against any civilian population. These acts comprise murder;
extermination; enslavement; deportation or forcible transfer; imprisonment;
torture; rape; sexual slavery; enforced prostitution, pregnancy; or
sterilisation; apartheid; and other inhumane acts of similar character,
which intentionally causes immense suffering or severe injury. Lastly, war
crimes, applicable only in circumstance of armed conflict, refer to acts
that are committed against people who do not take part in fighting. These
people consist of civilians, such as medics, chaplains, and aid workers, and
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those who can no longer fight, such as the sick, wounded, shipwrecked
troops, and prisoners of war (Denine Walters 2015).

4,229 Somalia and Al-Shabaab

Somali insurgents, Al-Shabaab, the Islamist armed group, and the Ethiopian military
troops include torture; official impunity; rape; female genital mutilation, child abuse;
trafficking in persons, use and recruitment of children in militias and other fighting
forces; and unlawful killings of noncombatant civilians, including aid workers and civil
society activists. Moreover, the crisis in Somalia has also been termed as “‘genocide”,
since entire generations have been sacrificed in this nearly 20-year long crisis. The new
government s human rights record has been mixed. Despite public pledges to tackle rights
violations, implementation has been poor. According to the World Report 2014, issued
by the Human Rights Watch, access to, and information about, Al-Shabaab areas are
severely restricted, but credible reports indicate that Al-Shabaab has committed targeted

killings, beheadings, and executions, particularly of individuals it accused of spying.

Al-Shabaab continues to forcibly recruit adults and children, administer arbitrary justice,
and restrict basic rights. In its most high-profile attack outside Somalia, Al-Shabaab

claimed responsibility for a major attack on the Westgate shopping mall, an upscale

shopping center in Nairobi, Kenya, on 21 September 2014 that killed 67 people.

Reflect on the following questions

1. Can you identify the human rights that were violated here? Who are
the victims? Who are the perpetrators?

On 2 April 2015, there was a follow-up of these violent attacks by Al-Shabaab when
gunmen stormed the Garissa University College in Garissa, Kenya, killing 147 people,
and injuring 79 or more, mostly students. A month later, on the 26th of May 2015, 25
policeman were killed by the same Islamic militant group near the border, not far from

Garissa.

The militant group and Al-Qaeda offshoot, Al-Shabaab, which the gunmen claimed to
be from, took responsibility for the attack. The gunmen took over 700 students hostage,
freeing Muslims and killing those who identified as Christians. The siege ended the same
day, when all four of the attackers were killed.

2. Which human rights were violated here? Can this be justified?
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4.2.2.10 Nigeria and Boko Haram: Violence against women, children

Boko Haram is an Islamist terrorist group that focuses its attacks on government officials,
Christians, and fellow Muslims who speak out against their actions or are thought to aid
the government. They cite corruption committed by the national government as well as
an increased Western influence, as the primary reason for their often violent actions. In
July 2009, there were five days of extreme violence from Boko Haram as well as with the
governmental response. From 26 July to 31 July, the group killed 37 Christian men and
burned 29 churches. To date, the last claimed instance, was 20 October 20. Boko Haram
militants killed around 19 people in the town of Gamboru Ngala. In 2014, Boko Haram
drew international attention from its kidnapping of approximately 276 female students
from a secondary school in the northern town of Chibok, Nigeria on 14 April 2014.

Boko Haram leader Abubakar Shekau claimed the girls have converted to Islam and he

threatened to sell them as wives to Boko Haram members at a price of R120.50 each.

Reflect on the following question
What in the above case study offends you the most? Why?

4.2.2.11 Zimbabwe: Restricted civil rights and abuse of human rights

There are widespread and escalating violations of human rights in Zimbabwe under
the Mugabe administration and his party, ZANU-PF. According to human rights
organisations such as Amnesty International and Human Rights Watch the government
of Zimbabwe violates the rights to shelter, food, freedom of movement and residence,
freedom of assembly and the protection of the law. There are assaults on the media, the

political opposition, civil society activists, and human rights defenders.

The gatherings of the opposition parties are frequently the subject of brutal attacks
by the police force, such as the crackdown on a Movement for Democratic Change
(MDC) rally on 11 March 2007. Opposition gatherings are frequently the subject of
brutal attacks by the police force, such as the crackdown on a 11 March 2007 of the
Movement for Democratic Change (MDC) rally. The party leader Morgan Tsvangirai
and 49 other opposition activists were arrested and severely beaten by the police. The
journalist Edward Chikombo, who was supposed to have sent images of the beatings to

foreign media, was abducted and murdered a few days later. After his release, Morgan
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Tsvangirai told the BBC that he suffered head injuries and blows to the arms, knees
and back, and that he lost a significant amount of blood. The police action was
strongly condemned by Ban Ki-moon, the Secretary General of the UN, as well as the
European Union and the United States. Since the Zimbabwean government controls
the daily newspaper, The Herald, noted that the activists had suffered injuries, but they
did not mention the cause of them. They claimed that the police had intervened after
demonstrators “ran amok looting shops, destroying property, mugging civilians, and
assaulting police officers and innocent members of the public”. The newspaper also

argued that the opposition had been “willfully violating the ban on political rallies”.

The Zimbabwean government-controlled newspaper: The Herald.

Reflect on the following questions

When you look at the Universal Declaration of Human Rights what would
your views be regarding the regime of Robert Mugabe in Zimbabwe?
What are the human rights that are violated there? Why do you think the
Zimbabweans do not assert themselves to have their rights restored?

4.2.2.12 Africa: Nigeria and Uganda: Violence and legalised homophobia

Same-sex relationships are currently illegal in many parts in Africa. 38 out of 53
nations in Africa and many countries such as Uganda and Nigeria have criminalise
homosexuality. In sub-Saharan Africa, only the government of South Africa and that
of Namibia officially support lesbian, gay, bisexual or transgender (LGBT) rights, but
it does not mean that violence and discrimination against gay and lesbian persons do
not occur in these countries. In Uganda and Nigeria, as in many sub-Saharan African
countries, homosexuality is punishable by incarceration in prison for up to 14 years. As
in many African nations, gays in Uganda and Nigeria currently face an atmosphere of
physical abuse, vandalism to their property, blackmail, death threats, and “correctional
rape”. On 14 January 2014, President Goodluck Ebele Jonathan of the Federal
Republic of Nigeria assented to the Same Sex Marriage (Prohibition) Bill passed by
the National Assembly of the country criminalising gay relationships and prescribing
14 years imprisonment for LGBT people in that country. The Nigerian Anti-same sex
Law further criminalises the witnessing or aiding of same-sex relationships, as well as

the direct or indirect public show of same-sex “amorous relationship”. The Nigerian
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Anti-same sex Law imposes a prison sentence of 10 years on anyone who initiates or
supports the registration of gay clubs, societies and organisations; or whose actions
permit the sustenance, processions and meetings of gay people. The UN Human Rights
Chief, Navi Pillay said of this law: “Rarely have I seen a piece of legislation that in so

few paragraphs directly violates so many basic, universal human rights.”

Since the signing of the Nigerian Anti-same sex Law, a number of people have been
arrested in Nigeria, especially in the north of the country. Today, the Nigerian LGBT

community and their friends, families and allies live in an atmosphere of fear and

insecurity.

Reflect on the following questions

¢ Research homophobic violence in your part of the world. What
motivates people to be discriminatory against homosexual people? List
your reasons and discern of the reasons are justified or not.

¢ Look at the Bill of Rights as well as the Constitution of South Africa,
and write down the rights of gay and lesbian persons.

¢ In South Africa gay persons have the right to get married, but the rest
of the African states express violent opposition to this right. What is
your opinion? Where do you stand in relation to this right, and why?

4.2.2.13 South Africa: Hate-motivated gender violence and xenophobia

Hate-motivated violence, in particular violence perpetrated against lesbian women,
continues to cause public concern and fear. The government and civil society “Task
Team”, set up in 2011 to prevent further incidents, made slow progress. In December,
Justice Ministry officials publicly condemned hate crimes and gender-based violence as
an assault on the right to life and human dignity and acknowledged the “dire need” for
public education to combat prejudice based on sexual or gender identity. One specific
case on which Amnesty International has been working heavily involves the rape and
murder of a young 24-year-old woman Noxolo Nogwaza. It is believed her assailants
targeted her due to her sexual orientation. Although her murder took place more than
two years ago, the individual(s) responsible for her death have yet to be brought to

Justice.

Unlawful, prolonged detentions and violence against migrants as well as individuals in

need of international protection remains a concern of Amnesty International. Numerous
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incidents of looting and destruction of shops and displacement of recognised refugees,
asylum-seekers and migrants were documented. The police response is frequently slow
and in some cases witnesses reported that the police were complicit in the violence. In
Limpopo province, police forcibly closed at least 600 small businesses run by asylum-
seekers and refugees, as part of operation “Hard Stick”. The indiscriminate police raids
took place without warning and involved the seizure of property. Some asylum-seekers
and refugees were subjected to xenophobic verbal abuse, detention and charged or fined

for running their businesses.

High levels of sexual violence against women persist in many regions of South Africa.
There were 48,003 cases of rape reported to the police from April 2011 to March 2012.
Even more devastating is that too many cases of sexual violence go unreported. There
were renewed calls for the revival of specialised sexual offences courts to address
impunity for these crimes. Amnesty has a long record of reporting on violence against
women in South Africa and remains concerned with the continued levels of violence

throughout the country.

MAIL AND GUARDIAN: Editorial: Our hate grows: Shame on us all. 17 April 2015

(Selected sections from the editorial)

As we move towards celebrating 21 years of South Africa’s democracy, many of our
citizens appear hell-bent on denying our brothers and sisters from elsewhere on the
continent, and other hard-working foreigners, the fundamental human rights that the

Constitution guarantees us.

There is a tragic irony in this. The struggle for those rights was supported, often at
considerable sacrifice, by our African neighbours and other states whose nationals
are now under attack. How ungrateful we are, and how short our memories. We have
squandered the goodwill once lavished on us from across the globe. We have betrayed
the foundation laid over so many years by those who dreamed that South Africa would

take its place as a leading moral force in the world.

Let us be blunt: the violence and looting that we have witnessed in KwaZulu-Natal and
elsewhere is a dark stain on our reputation. Mindful of the approaching local government
elections and of the need to not appear out of step with their constituency, representatives
of the government and the ruling party have spoken with forked tongues on the issue,

tut-tutting about violence while expressing a measure of understanding for the attacks.
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There can be no excuse for or defence of the horrors we are seeing. One does not expect
a democratic South Africa to behave like the former apartheid state, where rights

violations were routine and routinely defended.

One commentator, Elias Munshaya, offered the biting observation on Twitter that while
some South Africans were toppling the statue of Cecil John Rhodes, others were trying
to protect the borders he helped to cement. King Goodwill Zwelithini’s provocative
utterances undoubtedly helped fuel the current round of violence, and there is no point in
him trying to deny them. By the same token, Home Affairs Minister Malusi Gigaba owes

the king no apology for reprimanding him about his remarks.

ANC secretary general Gwede Mantashe also struck entirely the wrong note by repeating
his bizarre comments about setting up refugee camps to process “‘undocumented”
foreigners. Many of those who are being attacked have residence rights or asylum, and

are just as entitled to walk South Africa’s streets as Mantashe himself.

The Mail & Guardian has previously reported on the public xenophobia displayed by
Cabinet ministers such as Lindiwe Zulu and Nomvula Mokonyane. Some within the
business community are equally culpable. They include President Jacob Zuma's son

Edward, who has refused to apologise for his shameful remarks.

Yes, unemployment and economic distress are motivators — but so is a baser envy. Some
South Africans are irked by the business competition offered by foreigners and the
spectacle of Africans who are more successful than they are. Perhaps because of South
Africa’s culture of entitlement, the entrepreneurial spirit and hard work so evident in
immigrant communities have become a source of resentment. Once it is accepted that
certain groups fall outside South Africa’s constitutional dispensation, all minorities in
the country are at risk. As Rivonia trial list Ahmed Kathrada told the Daily Maverick:

“Xenophobia is racism.”

The fear, hatred and envy of foreigners is an ongoing reality in South Africa and has to
be confronted. There is no sense in playing semantic games, such as the claim that the
violence is simple criminality, or the latest dodge by our politicians, who are blaming

“Afrophobia”. We are not fooled and neither is the outside world.

In February 1990, barely two weeks after his release from prison, Nelson Mandela
went to conflict-torn KwaZulu-Natal and told 200,000 followers what many of them
did not want to hear. The province was beset by conflict, with the Inkatha Freedom

Party and members of the mass democratic movement at each other’s throats.
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People were dying in “black-on-black” violence, fuelled by the hidden hand of the

apartheid security forces.

Mandela showed leadership that day, preaching a message that was not popular with his
followers: “Take your guns, your knives and your pangas and throw them into the sea,”
he urged — to boos from some in the crowd. This is the sort of courageous stand that is
needed now, not the doublespeak and word-mincing we are getting from our current

batch of Lilliputian leaders.

Reflect on the following questions

4 Can you discern what human rights were violated during these
xenophobic violence?

¢ List the rights of foreigners as well as refugees as they appear in the
South African Constitution.

4 What are the causes of these xenophobic violence displayed in South
Africa?

What would the solution to this problem be?
Why is this termed black-on-black violence?

What is the difference between xenophobia and Afrophobia?

® & o o

According to the Editorial it appears that many different people are
guilty of xenophobic transgressions. Can you list these transgressions?

4.2.2.14 Charlie Hebdo and Freedom of Speech

Charlie Hebdo (French for Charlie Weekly) is a French satirical weekly magazine,
featuring cartoons, reports, polemics, and jokes. Irreverent and stridently nonconformist
in tone, the publication describes itself as, above all, secular and atheist, far-left-wing,
and anti-racist, publishing articles on the extreme right (especially the French nationalist
National Front party, religion (Catholicism, Islam, Judaism), politics, culture, etc). The
magazine has been the target of two terrorist attacks, in 2011 and in 2015, presumed to be
in response to a number of controversial Muhammad cartoons it published. In the second
of these attacks, 12 people were killed, including Charbonnier and several contributors.
Charlie Hebdo first appeared in 1970 as a successor to the Hara-Kiri magazine, which
was banned for mocking the death of former French President Charles de Gaulle. In

1981 the publication ceased, but the magazine was resurrected in 1992.
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On the morning of 7 January 2015, at about 11:30 local time, two Islamist terrorists
armed with assault rifles and other weapons forced their way into the offices of the
French satirical weekly newspaper Charlie Hebdo in Paris. They fired up to 50 shots,
initially killing 11 people and injuring 11 others, and shouted “Allahu Akbar” (Arabic
for “God is [the] greatest”) during their attack. A Muslim French national police officer
was the last to die as he encountered the gunman shortly after they had left the building.
The gunmen identified themselves as belonging to Al-Qaeda’s branch in Yemen, which
took responsibility for the attack. Several more attacks took place at related shootings
that followed in the Ile-de-France region after the Charlie Hebdo shooting, where five

others had been killed and another 11 wounded, also by Islamic terrorists.

France raised Vigipirate (its terror alert) to its highest level, and deployed soldiers in
Ile-de-France and Picardy. A massive manhunt on 9 January led to the discovery of
the suspects, brothers Said and Chérif Kouachi, who exchanged fire with police. The
brothers took hostages at a signage company in Dammartin-en-Goéle, and were gunned
down when they emerged firing from the building. On 11 January, about two million
people, including more than 40 world leaders, met in Paris for a rally of national unity,
and 3.7 million people joined demonstrations across France. The phrase Je suis Charlie
(French for “I am Charlie”’) was a common slogan of support at the rallies and in social
media. The remaining staff of Charlie Hebdo continued publication, and the following
issue sold out seven million copies in six languages, in contrast to its typical French-only
print run of 60,000.

Reflect on the following questions
4 What rights were violated in this case study?

¢ Who violated whose rights?
¢ Who were the victims?
¢

Can these violations be justified? What is behind this type of violations:
ideologies? Religion? Crime? Politics? How can people jointly combat
these human rights violations?

4.3 Some analyses on human rights violations at different and
differing levels

The case studies provided above, serve to highlight the ongoing need for
the quest for justice and human rights, not only in South Africa and Africa,
but also in the world, particularly in those countries that have presented
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themselves as custodians or countries that have good provisions and
protections of human rights, such as those of the north (for example, North
America, Europe and Australia). A human rights approach needs to go
further than just wanting our family, friends, colleagues, acquaintances,
neighbours and employers to treat us in a fair way.

We also need institutions, like the government, political parties, schools,
health institutions, the police, the courts, the public services and the
church or religious places to respect our dignity and treat us with basic
human respect.

The above case studies provide evidence that human rights violations
arise out of many experiences, including the inequalities are very often
institutionalised. They also demonstrate that institutionalised inequalities,
discrimination and/or oppression, which sometimes undermine the rights
of certain groups, are present in the way the different organs of the state
and the institutions of civil society function. For example, the case study
on the violation of the rights of the Jews, people living with disabilities
and racial minorities, such as the Polish, reveal the institutionalised
forms of violence and violation of rights. Equally important to note, are
the contradiction and the double standards, which are demonstrable from
the relationship between France and Haiti. After fighting for their rights
of freedom, liberty and justice, the French colonisers in Haiti denied the
Africans who were enslaved on the farms as well as citizens of Haiti, who
were of mixed descent, the same rights. The same can be said about the
xenophobic violence in South Africa: the African states were hospitable
and sympathetic towards ANC members and others who fled the country
during the times of oppression and now South Africans seem to meet out
violence against migrants from other African countries, even though the
circumstances beg to differ.

4.3.1 Institutional injustice

Institutionalisation of violence and violation of rights refer to a situation
where the organs of the state, including the political, economic, cultural and
legal systems are involved in the denial of human dignity or rights. These
may entail the denial of dignity, rights or participation in the institutions
of civil society such as the universities and schools; the business world;
the media; the religious and other social institutions.

Injustices at an institutional level can take on different forms. Differences
among peoples are often used to promote or justify inequalities, injustices
and sometimes discrimination. When a person is treated unfairly because
they are different, discrimination occurs. One of the ways that one can
judge whether a human rights culture is present or not in a society, is by
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analysing the ways in which the marginalised or weakest members of the
society are treated. One can easily tell whether one’s society is caring and/
or promotes a culture of human rights by observing how the particular
society treats and cares for the following categories and/or groups of
people:

people living with disabilities
the children

foreigners

the poor

women

the elderly

sexual minorities

racial minorities

religious minorities

® €& & & O O O o o o

vulnerable groups such as refugees

4.3.2 Discrimination

Discrimination refers to the unfair treatment of a person or group based
on prejudice. Discrimination is clearly a violation of another person’s
humanity. During the apartheid era in South Africa, black people did not
share the full rights of citizenship with whites. For instance, they could not
vote in parliamentary elections, and most public facilities and institutions
were restricted for use by whites only. Of course, human rights abuses
were also perpetrated by institutions of civil society during the apartheid
regime. For example, many churches complied with the apartheid policies
and had segregated churches and services; universities and businesses
also practised discrimination. Human rights abuses are not just an
individual issue or just a South African issue, but they are a world-wide
phenomenon. Some well-known examples, which give evidence to the
possibilities of violating human rights in the history of peoples, states
and/or countries in the 20th century worth highlighting are, for example,
the Holocaust and the Rwandan Genocide, and in the 21th century the
massacres in Kenya, the killing of people by Islamic militants in Syria, the
Yemen, and Libya.
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44  The pursuance of human rights and the role of advocacy for
human rights at institutional and individual levels

It is important to note that, because of the intensity of wars and war
crimes, the focus of human rights in the past, has tended to tilt toward
defining human rights as the articulation of peace and justice, against
violent aggression. This was clearly evidenced by a number of international
law discussions and focus, treaties and declarations (which will not be
discussed in this study resource, but which are worth knowing or noting)
which enabled the systematic development of international human rights
law. These include the following:

¢ the agreement for the protection and punishment of the major war
criminals of the European axis

¢ the Charter of the International Military Tribunal for trials at Nuremberg
(Source: Information from Haas (2008:79-80))

The other important information to note is that the first session of the
United Nations Economic and Social Council (ECOSOC) in 1946 created
the Commission of Human rights (UNCHR). This session tasked the
ECOSOC to initiate and develop the following:

¢ the universal bill of rights

¢ the international declaration/conventions on civil liberties, the status
of women, freedom of information and similar matters

¢ arrangements for the protection of minorities

arrangements for the prevention of discrimination on the grounds of
religion, race, sex and language

Scholars of human rights, such as Haas, suggest that the tasks of drafting
these documents were led by a number of people. For instance, Haas
(2008:81) makes the following remark: “the French delegate, Rene Cassin
(1887-1976) drafted the text of the Universal Declaration of Human
rights in consultation with Mrs Roosevelt, Charles Malik (1906 to 1987)
of Lebanon and Peng-Chun Chang (1892-1957) of China”. In 1948, the
general assembly approved the declaration as an international bill of
rights. The adopted document contained general principles with a treaty
to be drafted at a later stage.

These included the following rights:

¢ the right to life, liberty and security of the person
¢ the right to education
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¢ therighttoemployment, paid holiday, protection against unemployment
and social security

¢ the right to full participation in cultural life

¢ freedom from torture or cruel, inhumane treatment or punishments

¢ freedom of thought, conscience and religion; and

freedom of expression and opinion

These principles were generally agreed by many states, although there
were countries such as Saudi Arabia, which objected to the provision on
marriage rights. The leaders of apartheid in South Africa also opposed the
principle of racial equality. The Soviet Union emphasised the importance of
the respect of the sovereignty of the states and proposed a more nuanced
articulation of the issues related to economic and social rights. Other
states, such as many Western countries bemoaned the fact that the Bill
of Rights did not include enforcement machinery or principles and thus
was not binding. It is important to note that although there were some
concerns raised relating to the Bill of Rights, it was well received by many
states, and its impact on the world was positive. The good reception of
the Bill of Rights was evidenced by the fact that many countries modelled
their constitutions around it or at least its principles. The declaration also
directly inspired regional blocks to develop legal mechanisms on human
rights.

Haas (2008:83) argues that Africa had played one of the major roles in
the advancement of human rights within the global community or the
international structures. African countries had required the Western
countries, namely European countries which had colonised some African
countries, to grant their colonial countries’ independence. The quest
for self-determination then exposed the hypocrisy of the human rights
discourse, particularly by those countries which were not willing to grant
African countries their independence.

Haas (2008) declares, in the 1950s, the human rights movement might
have come to a halt except that some of the poorer countries found a
clever way to advance human rights. What they stressed was the desire for
prompt decolonisation. Accordingly, Belgium, Britain and France were on
the defensive to grant independence to their colonies, especially in Africa,
thus they argued that many countries were not ready for self-government
(Haas 2008:83). The call by African delegates for self-determination
resulted in a number of changes in the relationship between Africa and
the west. In 1956, France responded by granting independence to Morocco
and Tunisia. Britain responded by granting independence to Sudan. In
1957, Britain also granted independence to the Gold Coast, now Ghana.
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In 1958, after Charles de Gaulle (1890-1970) gained power in France,
France granted independence to Guinea and promised independence by
1960 to the central African republic, Congo Brazzaville, Dahomey, Gabon,
Guinea, Ivory Coast, Madagascar, Mali, Mauritania and Senegal. In
1960, Belgium granted independence to the Congo Kinshasa, though the
country soon became embroiled in civil war (Haas 2008:83). In the mid-
1960s, most African states had become independent and thus affirming
the principle of self-determination and the human right of freedom. The
granting of independence to many African countries resulted in increasing
the membership of the UN. The increased numbers, therefore, lead to the
assurance of the implementation of rights all over the world. It also ensured
that human rights ratifications of treaties would be made by many states.

African states had brought to the general assembly new concerns about
self-determination, racial discrimination, and especially an opposition to
white minority rule/apartheid in Southern Africa. Their constant advocacy
of human rights resulted in a systematic response by the United Nations
to the question of apartheid in South Africa, discussed below.

“One of the first initiatives of African states was the UN adoption in 1960
of the Declaration on the Granting of Independence to colonial countries
and peoples, which proclaimed that alien subjugation, domination, and
exploitation constitute a denial of fundamental human rights and demanded
that immediate steps be taken to grant independence to trusteeships and
other non-self-governing territories in accordance with the wishes of the
people” (Haas 2008:83-84).

African countries also advocated for the end of racism in the then Rhodesia
and South Africa as well as South Africa’s control of South-West Africa,
now Namibia. In order to respond to these quests for independence, racial
justice and self-determination, the United Nations engaged in a variety of
efforts to overcome apartheid, including economic sanctions.

Britain had treated Southern Rhodesia as a self-governing colony from
1923 and appeared to promise independence as soon as World War II
ended. However, in 1954, London merged the territory into a federation with
Northern Rhodesia and Nyasaland, whereupon leaders among the white
British citizens embarked on negotiations for full independence. London
disagreed. The federation was dissolved in 1963, and the independence
was conferred on Malawi, the former Nyasaland, and Zambia, the former
Northern Rhodesia.

In 1965, the remaining colony, Rhodesia, declared independence from
Britain under a constitution that had no intention of turning power over to
the majority of African population. Accordingly, Britain referred the matter
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to the Security Council; which in 1966 voted an economic boycott of the
ruling countries to cease all trade and other commercial interactions with
Rhodesia, now Zimbabwe. Since Zimbabwe relied heavily on trade with
Britain, many businesses in London did not want to lose business, so
they evaded participation in the boycott by dealing with intermediaries.
Eventually, the British government cracked down, and in 1979, the
Rhodesian government yielded to a new, democratic constitution for
Zimbabwe which then joined the UN in 1980. 13 years of sanctions had
finally paid off.

Black residents of South Africa could not wait for the UN to act. After
several protests in 1960 against apartheid laws in a nonviolent march,
in Sharpeville, a protest initiated by the Pan Africanist Movement and
supported by other liberation movements, for example the African National
Congress, the apartheid government massacred unarmed demonstrators
in what is known as the Sharpeville Massacre. This situation exposed
the violence and human rights abuses by the apartheid government,
based on racial injustice. As a result the Sharpeville Massacre galvanised
support among the African states to bring the matter of apartheid to the
consideration of the UN General Assembly. The UN acted in response to
the calls by African countries to end apartheid, by setting up the Special
Committee on the Policies of Apartheid. These called upon the member
states of the UN to boycott South African goods. In 1963, the UN adopted
the Declaration on the Elimination of All Forms of Racial Discrimination.
In 1965, the declaration was placed on a treaty basis in the International
Convention on the Elimination of All Forms of Racial Discrimination,
which was adopted in 1965.

45 The United Nations participation toward the dissolution of
apartheid

Below we identify some of the processes and documents created or
supported by the UN, which focused on apartheid and attempted to
promote the human rights of all peoples in South Africa. In 1963, the
general assembly called for a boycott, but Britain, France, and the United
States continued to trade with the apartheid regime. In other words,
UN resolutions were not as effective as they were intended to be. They,
however, ensured that the moral basis and justification against apartheid
was intact. By continuing to focus on apartheid, they also put pressure on
the apartheid minority government. In 1967, the UN Economic and Social
Council authorised the UN Commission on Human Rights to prepare a
systematic report on South Africa’s human rights violations. In 1976,
many young students based in Soweto protested against apartheid, and
particularly, the requirement for school children to learn Afrikaans. These
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students were violently shot and some killed. This was followed in 1977 by
the killing of the black consciousness leader, Steve Biko while in custody
against the South African government. The systematic violence against
black people by the apartheid regime made the UN Security Council
develop tougher measures against the South African apartheid regime
which was clearly intent on defying the UN resolutions. For instance,
the Security Council ordered limited economic sanctions in 1977. It was,
however, disappointing that one of the countries with veto powers, the
United States of America, vetoed the proposed resolutions to strengthen
boycotts against the South African regime from 1979 to 1986. In 1984,
the South African government drew up a new constitution, which was
aimed at establishing a tri-cameral legislative chamber with the purpose
of excluding black people. This legislative process only included whites,
people of Indian descent and those of mixed ethnic descent (the so-called
coloureds). This clearly demonstrated to the world that the apartheid
regime had no intentions to include the black people, and thus resulted
in the UN Security in descent. Although powers such as the US were not
in support of imposing sanctions on South Africa, the economic sanction
slowly started yielding the intended results. The weakening power of the
apartheid government, as well as the consolidation of the resistance by
the South African black populace, through the liberation movements such
as the African National Congress, the Pan Africanist Movement, the Black
Consciousness movement and AZAPO and their allies, among others,
brought down the power of the apartheid regime. This was evidenced by
the decision by the apartheid government to begin negotiations with the
liberation movements. In 1988, the apartheid regime thus agreed to a
UN peace plan to end South African rule over Namibia, which achieved
independence in 1990. Nelson Mandela and other leaders of the ANC
and the PAC were also released from prison and many apartheid laws
began to be repealed. In 1994, South Africa ended apartheid, although the
notion that apartheid officially ended remains a highly contested notion.
Some believe that only political expressions of apartheid were overcome,
although its economic manifestations are seen to remain intact, albeit,
without the apartheid legislative framework. Mandela thus became the first
black president of South Africa, elected by the majority of South Africans
to lead the government of national unity in which all political parties,
including the National Party, participated. The democratic government
developed a new constitution, which was adopted in 1996, and which will
be discussed in later chapters. However, despite this new Constitution and
the Bill of Human Rights, people’s fundamental rights are still violated.
Reverse discrimination practices, xenophobic violence, police brutality,
taxi violence, domestic violence, human trafficking, rape, so-called mob
violent justice, still forms the order of the South African society.

73



HUMAN RIGHTS, VALUES AND SOCIAL TRANSFORMATION

4.6 Conclusion

This study unit used case studies as a lens for describing human rights
concepts, human rights violations and the attempts by societies to seek
justice when human rights are not granted. In this study unit, we took
examples from across all the regions of the world in order to demonstrate
that human rights and/or their abuses are not limited to certain parts of
the world only, but are manifested in all the regions of the world. The idea
is to reveal that, although human beings are themselves born and raised
as good people, they sometimes make choices that are destructive and not
life-affirming. The choices that human beings make which tend to violate
human rights, are often based on discrimination, described in section 1.3,
abuse of power by political leadership, see for example the case study on
General Augustine Pinochet, certain ethnic groups over the others, see for
example the case study on the extermination of the Jews and other racial
minorities in Europe, and also by others perceiving others as less human,
such as the manner in which the apartheid system described black people
as less human than people of mixed descent (generally referred to as
coloureds in South Africa), people of Indian and Asian descent and people
of European descent/or settler communities in South Africa. This is also
taking place in the name of religious ideologies that are no longer a means
to become spiritually enlightened, but a tool to oppress and murder people.
Considering all this, we have to ask ourselves: What is the value of human
dignity, human rights and, in particular, the right to life?
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STUDY UNIT 5

INTERNATIONAL, REGIONAL AND LOCAL
INSTRUMENTS OF HUMAN RIGHTS

Outcomes for Study Unit 5

After completing Study Unit 5, you should be able to —

¢

* & o o

understand and discuss international, regional and local (South
African) human rights instruments and their relevance to today

evaluate and distinguish the different types of principles, values and
human rights which undergird the local, regional and international
human rights instruments

understand the link between these instruments and to describe
the ways in which the diverse instruments are deployed in the
enforcement and/or advocacy for human rights

understand the relevance of the South African Constitution of 1996
and the ways it is used in the enforcement of human rights in post-
apartheid South Africa

analyse the different generations and various kinds of rights
understand the African Charter of Human Rights
know the difference between derogable and nonderogable rights

assess the role and function of the South African Human Rights
Commission

5.1

Introduction

In this section, the basic legal instruments of human rights as well as the
institutional processes that undergird them, are introduced. The intention
is to introduce you to global, regional and local human rights instruments,
which are at the core of the human rights systems in the world. The
international human rights systems comprise both the treaty mechanisms
and nontreaty mechanisms. A treaty-based system is aimed at the global
enforcement of human rights and draws on universal membership and
participation of the states in the world. Nontreaty based mechanisms are
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procedures, which are established within the human rights-based legal
instruments to protect human rights, but are nonbinding. This means
states or countries have the option to accede to or not to accede to them.
They are more voluntary than normative. The basic international human
rights instruments consist of the United Nations Charter and other related
instruments. These include the three instruments, which form what is
called the International Bill of Rights. The International Bill of Rights
consists of the Universal Declaration of Human Rights (1948), the
International Covenant on Civil and Political Rights (ICCPR - 1976)
and the International Covenant on Economic, Social and Cultural
Rights (ICESCR). The regional charters include the European Convention
for the Protection of Human Rights and Fundamental Freedoms (popularly
known as the European Convention on Human Rights; the American
Convention on Human Rights and the African Charter on Human and
Peoples’ Rights). Our focus in this study unit will only be on the global
human rights instruments and the African Charter on Human and Peoples’
Rights. It will also focus on the South African Constitution and the Bill of
Rights. Not all the instruments will be dealt with in detail.

5.2  International and regional human rights treaties

Over the last 50 years, there has been a plethora of international and
regional human rights treaties, tougher with permanent monitoring
systems established by the UN. These have aimed at ensuring that all
people, no matter where they live, must have their basic rights protected.
The reality, however, is that many people, minorities, people living with
disabilities, the poor and some women continue to experience the violation
of their rights in one way or the other. A number of procedures have been
established directly under the United Nations charter to protect and
promote human rights. According to Byerne (1998:27) it is important for
scholars of human rights to be aware of at least six basic human rights
treaty systems that are important for human rights. These, he suggests, are
not the only treaty systems, but the following six forms the core of human
rights treaty systems which have monitoring mechanisms embedded in
them, and which have the powers to receive individual complaints.

These six treaty systems are as follows:
¢ International Covenant on Civil and Political Rights (ICCPR)

¢ International Covenant on Economic, Social and Cultural rights
(ICESCR)

¢ International Convention on the Elimination of All forms of Racial
Discrimination (CERD)

76



HRV1601/001

¢ Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)

¢ International Conventions on the Elimination of All forms of
Discrimination against Women (CEDAW)

¢ Convention on the Rights of the Child

It is equally important though to point out that there are other non-treaty-
based approaches to human rights. These include a number of procedures
which have been established directly under the UN Charter to protect
and promote human rights. Unlike the treaty-based legal instruments, for
example the International Covenant on Civil and Political Rights, they are
mechanisms that have been created as a result of a particular treaty. They
can be used regardless of whether a state has signed up to a particular
human rights treaty or not. However, they are unable to enforce any of their
decisions. In addition, unlike some regional mechanisms, for example, the
African Charter of Human and Peoples’ Rights, their authority lies in the
following:

¢ widespread, embarrassing international publicity for a criticised state

¢ focusing attention on other governments and international
organisations

¢ the opportunity for international and local NGOs to coordinate their
activities in conjunction with sympathetic governments to ensure that
information about violations has the greatest possible impact and
press for refer which sometimes does occur (Byerne 1998:27)

The UN nontreaty mechanisms include the following:

¢ the Commission on Human Rights

¢ the Sub-commission on Prevention of Discrimination and Protection
of Minorities

4 the 1235 Procedures: public examination of specific countries

4 the 1503 Procedure: confidential examinations, the thematic
mechanisms: special Rapporteurs and Working Groups

These mechanisms developed over the years as the UN consolidated its
work after the two wars. In the following sections, the generational aspects
of human rights and the historical influence to their description will be
discussed. As stated before, the violence of the two world wars and the
turbulence they had caused resulted in the international community’s
resolve to establish the UN, an entity that would be tasked with ensuring
that the rights of peoples are respected. It was created to replace the League
of Nations, which had not fulfilled its mandate as a global peacekeeper.
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In April 1945, the United Nations Charter was signed and it came into
effect in October 1945. The main purpose of the United Nations is the
maintenance of international peace and security, as well as dealing with
international problems of an economic, social, cultural and humanitarian
nature (Guinness Book of Knowledge, 1997:336). Since its founding,
the UN has played a role in many areas such as being the custodian of
refugees, with development assistance, disaster relief, cultural cooperation
and peacekeeping.

The history of the UN reflects a close relationship with the struggle for
human rights. Documents which influenced the social conditions of
different contexts were drawn up through the years.

5.3 International Bill of Rights

The International Bill of Human Rights comprises the two covenants,
namely the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights. Both
these covenants/treaties together with the Universal Declaration of
Human Rights are known as the International Bill of Rights. The Universal
Declaration of Human Rights was adopted on 10 December 1948 by the
General Assembly of the United Nations. The International Covenant on
Economic, Social and Cultural Rights and the International Covenant on
Civil and Political Rights were approved by the General Assembly of the
United Nations in December 1966, although they were only ratified by the
required minimum number of 35 member states in 1976.

54  Terminology of generations in relation to human rights

The Universal Declaration of Human Rights does not just consist of a
list of human rights. The various human rights have been categorised
into different kinds of rights, or generations of rights. What follows is a
clarification of the different generations of rights and the nature of these
various human rights. It is common to refer to the existence of a series
of generations. Authors speak of a first, second and third generation of
rights. There are some who believe that there must be fourth generation
of rights, namely ecological rights, which attend to issues concerning
ecological degradation and other emerging challenges in the contemporary
contexts. The terminology first, second and third generations can be
misleading in that they may seem to suggest a particular hierarchy. Some
participants in the debate on human rights prefer to use colours, and use
terms like blue (first generation), red (second generation), and green (third
generation) rights. By using colours the focus is shifted to the nature of the
rights instead of the time frame in which they developed or their relative
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importance. In the making of the South African Constitution, the different
generations of rights were also part of the discussions. Sachs (1991:144)
comments on how the understanding of rights has broadened to include
more categories of people, and of nonhumans. He also comments on the
changing role of the state when considering the different generations of
rights.

55  Generations of human rights

It is believed that the division of human rights into generations
was initially proposed in 1979 by the Czech jurist Karel Vasak at the
International Institute of Human Rights in Strasbourg. Vasak’s theories
have primarily taken root in European law and his divisions follow
the three watchwords of the French Revolution: liberty, equality and
fraternity. The three generations are reflected in some of the rubrics of
the Charter of Fundamental Rights of the European Union. Although
Karel Vasak proposed three generations, a move has recently occurred
to develop another generation of human rights, namely ecological rights,
taking care of the earth and the human environment. Some international
organisations have offices for safeguarding such rights, for example the
High Commissioner on National Minorities of the Organisation for Security
and Co-operation in Europe. The Directorate-General for the Environment
of the European Commission has as its mission “protecting, preserving
and improving the environment for present and future generations, and
promoting sustainable development.” The Generations are articulated in
the following manner:

¢ First Generation of Human Rights: Civil and Political Rights

4 Second Generation of Human Rights: Economic, Social and Cultural
Rights

Third Generation of Human Rights: Solidarity Rights

¢ Fourth Generation of Human Rights: Ecological Rights (not clearly
established yet)

5.5.1 First-generation human rights (civil and political rights) also known as
BLUE RIGHTS

The first generation of rights are the political, civil, and legal rights
established by the revolution against feudal and colonial absolutism in the
18th century. These “blue rights” were posited on the notion of individual
rights. Today, first-generation rights are understood as civil and political
rights. They are sometimes called “liberty-oriented” rights, because these
rights protect the individual, to a certain extent, from state interference.
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First-generation rights are aimed at the protection of the citizen against
random actions of the state and they include:

the right to life

the right to liberty and security
the right to privacy

the right to a fair trial

the right to equality
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the right to dignity

They also include freedom rights such as:
freedom from torture and inhuman treatment
freedom from slavery and forced labour
freedom of religion, belief and opinion
freedom of expression

freedom of association
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freedom of movement

Included in this category are political rights, which guarantee individuals
the right to participate in their government, either directly or through
elected representatives. First-generation rights are fundamentally civil
and political in nature, as well as strongly individualistic, since it
includes rights, freedom of speech, right to a fair trial, freedom of religion
and voting rights.

The first-generation rights were pioneered by the United States Bill of
Rights and in France by the Declaration of the Rights of Man and of the
Citizen in the 18th century, although the right to due process goes back
to the Magna Carta of 1215 and the Rights of Englishmen. They were
first enshrined at the global level by the 1948 Universal Declaration of
Human Rights, given status in international law in Articles 3 to 21, and
in the International Covenant on Civil and Political Rights. All the classic
rights struggles have been based on attempts by excluded groups to
bring themselves within the ambit of these rights. Many people, in fact
the great majority, were barred from constitutional protection because of
race and gender. Great political battles were fought over access to the
protection of the constitution — workers, former slaves, and women all had
to struggle to prove that they too were the bearers of fundamental rights.
The issue was not so much the nature of the rights, but the categories of
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persons who were to enjoy them. By analogy, some people today extend
these categories to include the rights of unborn children, animals, species,
and more remotely, the rights of trees. They acknowledge that neither
the foetus nor a whale nor a tree, nor even a whole rain forest exercising
group rights, can bring actions to defend their rights — hence the concept
of fiduciary or guardianship rights enabling humans to bring actions on
their behalf. First-generation rights give protection against physical and
political oppression.

It could be affirmed that first generation rights are absolute and binding.
When first-generation human rights are limited, this directly limits second-
generation rights. Improving on first-generation rights is the causal link from
first-generation human rights to improved socio-economic outcomes, namely
second-generation rights.

5.5.2 Second-generation rights (social, economic and cultural rights) also
known as RED RIGHTS

Second-generation rights are socio-economic and cultural rights, and are
sometimes referred to as “security-oriented” rights. Human rights, as they
are related to equality, began to be recognised by governments after World
War II. Fundamentally, they are economic, social and cultural in nature.
They guarantee different members of the citizenry equal conditions and
treatment. These rights are also referred to as “red” rights. They impose
upon the government the duty to promote respect and fulfil them, but this
also depends on the availability of resources. Second-generation rights
provide people with protection against having basic needs in life taken
away from them, such as food, shelter and health care. They include
issues like the:

¢ right to work

right to education

right to one’s own culture and language
right to education

right to health

right to nutrition
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right to shelter

Take note, however, that these rights did not easily fit into the classic
scheme of individually-based rights. Unlike first-generation rights,
economic and cultural rights require more positive action on the part of the
government of a country to provide or at least create conditions for access
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to those facilities that are considered essential for modern life, for example
hospitals and schools. These rights include, but are not limited to, the
right to work, the right to fair wages, the right to collective bargaining, the
right to property, the right to housing, the right to education, the right to
health care services, the right to social security and the right to participate
in the cultural life of one’s choice.

What had previously been regarded as benevolent or charitable activities
based upon moral or religious obligation, gradually became codified into
law. Municipalities acquired a duty to provide clean water and collect
rubbish, to build schools and hospitals. The concept of social, economic,
and cultural rights began to emerge after World War II and is firmly
established today. Exactly how these rights materialised varied from
country to country, yet they had one thing in common: unlike blue rights
which projected the state as the potential enemy against which the rights
of individuals had to be protected, red rights required public institutions
to be the principal agency for their realisation. While blue rights compelled
the state to refrain from action, red rights required public institutions to be
the principal agency for their realisation. While blue rights compelled the
state to refrain from action, red actions demanded that the state deliver
benefits and services.

Second-generation rights protect people from economic, social and
cultural oppression. However, there is some disagreement as to whether
governments should be forced to provide these things, even if they can
afford to do so. The duty is imposed on the state, because it controls its
own resources. To give a practical example: no one has the direct right to
housing and right to education. The state is not obliged to provide housing
unless it can afford to do so, hence in South Africa, for instance, the right
is not, per se, to housing, but rather “to have access to adequate housing,”
realised on a progressive basis. There is a difference. The government
cannot be taken to the Constitutional Court for not providing an individual
with a house, but it can be taken to court for not making it possible for a
person to obtain a house, or preventing a person from obtaining a house
if the person has the means to do so. The right to be employed, to housing
and health care, as well as to social security and unemployment benefits
are considered as secondary rights. The duty of government lies in the
realisation of these rights, and this is a positive duty.
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Activity 5.1
Compare the first-generation rights with the second-generation rights

To ascertain whether you understand the difference between the first-generation
and second-generation human rights, compare the nature of the two types of
rights. What are the differences?

As a practical exercise, please answer the following questions:
¢ Do people have the right to demand service delivery without paying for it?

¢ Do people have the right to damage public property, such as a library, if the
government does not provide running water in the neighbourhood?

¢ Do people have the right to destroy a school and burn free books if they do
not pay school fees?

¢ Do people have the right to kill someone that has killed their parents in a
robbery?

¢ Do people have the right to strike if they demand equal pay, but do not
deliver equal services?

Feedback

With human rights come human responsibilities.

The first-generation rights affirm in the main, the protection of the
individual and his/her basic rights, such as the right to food, shelter and
water. The second-generation rights are in contrast to the first-generation
rights in that they are gradual rights, of a moral character, more than
they are the rights that are directly subject to judicial review. Unlike the
first-generation rights, the second-generation rights require active state
participation when it comes to supplying and providing for such rights.
This is often done through the deployment of positive state intervention,
by giving benefits or assistance and by promoting the rights efficiency and
removing obstacles that abstract their provision. For example, second-
generation rights include the judicial processes or policies aimed at
promoting equality, or addressing bifurcations of society resulting from
disproportionate allocations of resources and/or access to resources.
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Activity 5.2
PROMISES PROMISES PROMISES

Often before elections, politicians make promises concerning second-generation
rights: they promise

social rights
economic rights
cultural rights.
What do they promise when they promise these rights?

Consider your own country, your own context and your own environment and
situation. Have any of these rights being fulfilled by political parties?

5.5.3 Third-generation human rights (collective or solidarity rights) also
known as GREEN RIGHTS

Solidarity rights are often linked to group rights and are perceived as
different from individual rights, or so-called first-generation rights. The
origin of rights, or third-generation rights, is uncertain, although it is also
linked to Dr Kasal Vasak, a former Director of the Division of Human
Rights and Peace (Alston 1982:309). Solidarity here implies embracing
collective rights of society or peoples such as the right to sustainable
development, to peace or a healthy environment. Solidarity refers to the
realisation that all people of the world share a global dilemma that cannot
be solved on a national level, and that all countries of the world have to
work together to solve it. In this sense, countries have to come up with
global strategies to help repair damage done to the earth, and to find ways
that can regulate means to ensure future sustainability and development.
Discussions here involve the environmental crisis, but also finding ways
to sustain resources for future generations. This pertains to conditions of
extreme poverty, war, ecological and natural disasters.

Another focus is the right to peace and development. Alston (1982:313)
provides a short survey for solidarity rights and points out that these
rights have had wide exposure and that some of the individual rights
are recognised internationally with different degrees of importance.
However, not much detail can be provided in terms of the framework
of intergovernmental or nongovernmental organisations. There are also
certain dangers in developing a concept for solidarity rights. Solidarity
rights include issues like the:

¢ right to peace
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right to self-determination

right to human assistance

right to control over resources

right to development

right to clean environment

right to information concerning the environment
right to see the world from a larger persepctive

gender-related rights or minority rights of those on a global scale

® €& & & & o o oo o

right of sexual, ethic, religious and linguistic minorities

To describe the third-generation human rights in definite terms is not
possible. The “third generation” is about creating a concept of “solidarity
rights”, based on the fraternity of a “family” of nations. Sachs (1991:145)
reflects on the third-generation rights in the following way:

Based on this kind of thinking, suggestions have been made for the
development of a third cluster of rights, the so-called people’s rights or
rights of solidarity. They do not fit comfortably into either first or second
generation rights schemes, and include such rights as the right to peace,
the right to self-determination, the right to control over resources, the
right to development, and the right to a clean environment; some might
even include the right to information, the right to see the world, while
others would also place gender-related rights and minority rights under
the heading. Few would deny that these green rights are important;
many would argue that they are not really rights at all. Third generation
rights, generally are rights that allow groups and/or communities to
make collective claims to rights. Examples include, among others, the
right to peace, sustainable development and self-determination.

Third-generation human rights are those rights that go beyond the
mere civil and social, as expressed in many progressive documents of
international law, including the 1972 Stockholm Declaration of the United
Nations Conference on the Human Environment, the 1992 Rio Declaration
on Environment and Development, and other pieces of generally
aspirational “soft” law. The term “third-generation human rights” remains
largely unofficial, and thus houses an extremely broad spectrum of rights,
including:

¢ group and collective rights

¢ right to self-determination
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right to economic and social development

right to a healthy environment

right to natural resources

right to communicate and communication rights

right to participation in cultural heritage

® & & o oo o

rights to intergenerational equity and sustainability

On the surface there appears to be an overlap between the various types
of solidarity rights. The reason be is that solidarity rights place emphasis
both on individual duty and group solidarity, which undergird third-
generation solidarity rights. Third-generation solidarity rights are new in
the aspirations they express. Despite the fact that the notion of solidarity
is present in all human rights in the sense of a shared purpose and an
agreement on modes of action among various elements of society, it
is the prime element of the rights of the third generation such as the
right to development, the right to a healthy environment, and the right
to peace. Solidarity rights combine both the individual and the collective
responsibility of human rights.

Some countries have constitutional mechanisms for safeguarding
third-generation rights. For example, the New Zealand Parliamentary
Commissioner for the Environment, the Hungarian Parliamentary
Commissioner for Future Generations and the Parliament of Finland’s
Committee for the Future. Although it is too early to define third-generation
rights in an accurate way, some clues will throw some light on their
nature. Two phrases used by Sachs strongly suggest the kind of issues
that constitute the debate on the third-generation human rights: “green
rights” and “solidarity”.

The current discussion on human rights is deeply involved with the
environmental crisis and the need for a global strategy for sustainable
living and development. Sustainable development is development that
meets the needs of the present, without compromising the ability of future
generations to meet their own needs (Our Common Future 1987:43).

As early as 1980, a study was done by the Massachusetts Institute of
Technology: Global 2000. Although the Global 2000 Report was compiled
for the president of the United States, it bore a global message. The report
summarises the global problem as follows: if present trends continue, the
world in 2000 will be more crowded, more polluted, less stable ecologically
and more vulnerable to disruption than the world we live in now. Serious
stresses involving population, resources, and environment are clearly
visible ahead. Despite greater material output, the world’s people will be
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poorer in more ways than they are today. For hundreds and millions of
the desperately poor, the outlook for food and other necessities of life will
be no better. For many it will be worse. Barring revolutionary advances in
technology, life for most people on earth will be more precarious in 2000
than it is now — unless the nations of the world act decisively to alter
current trends.

Solidarity means that we acknowledge that all the people of the world
share a global problem that cannot be solved on a national level, and that
all the countries of the world have to work together to solve it. Together we
have to try to deepen our understanding of what went wrong and why, and
to secure a future, not only for ourselves, but also for future generations.
This also implies global strategies for repairing the damage done, and
determining the direction in which future development must go. Strategies
must address the following issues:

4 economic development

¢ rates of population growth
4 the use of resources
¢

environmental changes, for example deforestation and the erosion of
the earth

The poverty among large parts of the global population evokes serious
concern. The need to increase the quality of life, especially of the poorer
populations of this world, seems to be a major driving force in current
thinking about human rights. This concern was expressed at the Social
Summit during March 1995 in Copenhagen, held under the auspices
of the United Nations. During this summit, world leaders committed
themselves to a programme of action to bring about a poverty-free planet.
They set poverty eradication as their goal: “as an ethical, social, political
and economic imperative of humankind by ensuring that people living
in poverty have access to productive resources, including credit, land,
education, training and technology, knowledge, information and public
services” (Levinger 1997).

Activity 5.3
Enter into this debate:

There are opinions that third-generation rights should not fall under the umbrella
of human rights. Human rights are by definition held by individuals, whereas
collective rights are held by groups of people, communities or states. What are
your views and can you substantiate your views?
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Feedback

As contentious as this may appear to be, these rights exist. Whether they comply with
the definition of individual human rights, they are termed collective human rights.
However, the question is: because these rights are collective, who are responsible to
safeguard third-generation rights, for example restoring peace in war torn countries.
The international community will have to take responsibility in some way or another.
Collective rights had already been accepted by the African Charter of Human Rights
as well as the Universal Declaration of Human Rights. Since these rights are collective
in nature, international cooperation is required to realise these rights. Realising these
rights also depends on a collective effort between the government and the people. How

do you view this approach?

5.5.4 Fourth-generation human rights or subjective rights

A fourth generation of human rights joined the other three towards the
end of the 20th century. This is a task in progress, as it is not as clearly
categorised as the other three generations of rights. The reason for this is
that the fourth generation of rights searches for recognition in the light
of society’s evolution and technological development, and considers the
responsibility and duties, which modern development suggests for the
human community and for future generations. In the current debates there
are several suggestions as to what rights should fall into this generation
of human rights. There are several suggestions concerning the rights
that should be included here and it is made clear that the rights that are
included do not belong to the individual, and neither to a specific social
group/or community, but to humanity as a whole. The fourth-generation
rights include rights:

related to genetic engineering
of future generations

that do not belong to the individual

¢
¢
¢
¢ that derive from exploration and exploitation of cosmic space
¢ clated to genetic manipulation and medical sciences such as:
¢ in vitro fertilisation

¢ experiences with human embryos

¢

issues around euthanasia
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4 eugenics: the study of methods of improving genetic qualities by
selective breeding (especially as applied to human mating) These are
matters that can generate complicated legal issues as well as ethical,
moral and religious difficulties.

In addition to these proposed rights, the fourth-generation rights also
involve rights pertaining to:

4 sustainable development of the future generations

4 women’s rights

4 access to information such as on the internet, social networks
4 communication and information

The contemporary exploration and exploitation with regard to identity,
in particular genetic manipulation, has to consider the fundamental
rights of a person such as the right to life, dignity and personal identity.
Even if genetic engineering is applied for therapeutic purposes to treat
and eliminate genetic diseases, the rights of individuals still have to be
respected. To establish rights in this regard, is to avoid abuses by constantly
considering the principles of the inviolability of the human person. This
debate includes issues pertaining to assisted euthanasia/suicide (the right
to die in peace and dignity), maintaining artificial life after brain death,
sterilisation, foetal status and infanticide (late abortion). These biomedical
issues bring along related ethical concerns and it is in this context where
fourth-generation rights beg to meet the new human right challenges that
accompany new and innovative developments. Fourth-generation rights
intend to protect the individual as well as society as a whole.

Considering the internet and the availability of communication and
information, new rights and protection laws also have to come into being.
In this age of knowledge and availability of information, one of the main
problems is how information is managed and what legal systems come
into operation. When and how does one transgress the laws that protect
the “intellectual property” (IP) of others that is freely available. Can one
transgress a human right by modifying and reproducing information
available in the public sphere? When do I share information and when
do I keep information away from the public forum? How do I relate this to
human rights?

Summary

It is apparent that fourth-generation rights deal with very advanced
technological and developmental issues and on various levels. Some
developing countries and people are still trying to come to terms with
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basic human rights, such as access to clean water, freedom of religion and
gender equity, while first-world countries are dealing with “rights for new
situations”. This does not mean that it is not important to pay attention to
these developmental issues, the challenge is to keep abreast and to ensure
that the integrity of the human person is protected and respected.

Activity 5.4

Re-read the section which explains the generational approaches to human
rights, and then answer the following:

1.  What are the differences between the three generations of rights discussed
above? What are the benefits or limits to categorising human rights into
three distinct generations? Discuss.

2. Compare the first and second generation of human rights. Consider the
following:

¢ the nature of the rights

¢ the role of the state (government) and the people who were to enjoy
¢ the rights

¢ the influence they had on the society

3. Do you think the South African government has a responsibility to provide
both first-generation and second-generation rights to all the citizens of the
country? Why? Discuss in detail.

4. In your own words, try and state what the focus of the third-generation
human rights would be. To help you, frame your insights, and refer to the

quotation by Sachs made in the above section.

5.6 Regional African human rights
5.6.1 Legal instruments and local human rights legal instruments

5.6.1.1 The African Charter

The African Charter on Human and Peoples’ Rights (also known as
the Banjul Charter on Human Rights) was accepted in July 1981 and
came into force on 21 October 1986, after being ratified by the majority
of Organisation of African Unity (OAU) member states. As stated in the
introduction to the African Charter, Africans wrote their own charter on
human and peoples’ rights, because, at the time of formulating the United
Nations Charter, Africa was only represented at the United Nations by
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colonisers and by Liberia and Ethiopia. Africans therefore, did not have a
say in the United Nations Charter.

Due to the circumstances in Africa an African charter on human rights was
overdue. Between the 17th and 19th centuries, the slave trade by Arabs
in Eastern Africa and by Europeans in West, Central and South Western
Africa devastated large areas of the continent (Umozurike 1992:3). This
was followed by colonialism, which means that by the beginning of the 20th
century the whole continent, with the exception of Ethiopia and Liberia,
was subjected to colonial rule. The 1960s were years of independence
and, although there were high hopes that a new era of respect for human
rights would follow, these hopes failed, because in many countries the
ruling elite followed in the steps of their former colonial oppressors. All the
same, the African Charter is an exceptional document. Not only does it
take cognisance of the rights of people, but it also prescribes the sensitive
interaction between an individual and the rest of the society. Umozurike
(1992:20) describes the African Charter as follows:

The charter enunciates the rights of the individual along with his [sic]
duties and obligations to the society. Man (sic) lives in society and finds
his fulfillment in it. His [sic] individual rights must be considered in the
context of society as a whole. This is a departure from the western concept
of emphasis on individual rights (Umozurike 1992:20).

Activity 5.5

If you have access to the internet, please take a look at the African Charter
on Human and Peoples’ Rights. Can you detect what contribution the charter
made to the international community as well as the African continent?

But the big question is: did it make a difference to the human conditions in

Africa as a whole?

Feedback

There is no doubt that the African Charter on Human and Peoples’Rights is situated at the
heart of the African human rights system. The Charter is a unique regional instrument,
which differs considerably from other regional instruments such as the European and
the American Conventions on Human Rights. One of the most distinguishing features of
the African Charter is that it provides for several rights that are not recognised by other
international human rights instruments. In addition, the African Charter recognises the
right to development, the right to peace, the right to a satisfactory environment, and the

right of people to dispose of their wealth and natural resources.
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It also recognises family rights, the rights of women and children, and the rights of the
aged and the disabled. According to the Organisation of African Unity, the drafting of the

charter was predicated upon the following principles:

¢ the specificity of African problems with regard to human rightsthe importance of

economic, cultural and social rights in developing countries
the total liberation of Africa from foreign domination
the need to eradicate apartheid

the link between human and peoples’rights

®* & o o

the need for a new economic order, particularly the right to self-determination
(Mubangizi 2004:93)

5.6.1.2  The South African Constitution 1994

Under the new South African Constitution with its Bill of Rights, measures
came into place to protect the rights of all the citizens in our country.
However, people can only claim their rights if they know what those rights
are, and what instruments are in place if those rights are violated. When we
use the word “instrument”, we mean a legal document, a body or process,
or a code of conduct that has been put in place to perform a certain task,
in this case, the task of protecting the human rights of all people. The
Bill of Rights is one of these instruments, which is meant to regulate the
relationship between the state and its citizens, and among the citizens
themselves. However, it is of little use if it is only on paper and we don’t
know the contents. So it is important that each one of us, as citizens of
this country, is informed about the implications of the Constitution and
its Bill of Rights for our own lives and the lives of others. In this sense,
human rights also entail human responsibilities.

Let’s spend some time finding out about the new Constitution and the Bill
of Rights.

The new Constitution for South Africa was adopted in 1996. A constitution
can be described as the written rules that forms the highest authority in a
country, and which determine the structure of the state and the way that
power is distributed between authorities. The Constitution defines South
Africa as a single democratic state, ruled by South Africans and founded
on a commitment to:

¢ achieve equality,
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4 promote and protect human dignity, and
¢ advance fundamental human rights and freedoms.

There is one citizenship for all, with all the rights and responsibilities
associated with it (See “You and your rights” 1997:149).

g@j Reflection on the South African Constitution

The South African Constitution is revolutionary or a transformative document
(constitution) particularly in relation to the rights of equality, equal treatment
and nondiscrimination. However, in the words of LWH Ackermann (2012:
15) “the substantive constitutional revolution (or transformation) is not yet
complete. This is particularly the case with regard to achieving equality,
and especially restitutionary equality, and also regarding human dignity
(worth)”. The South African constitution represents a set of values and
commitments that all South Africans have accepted, it represents the best
from Europe and North America and from Africa. However, also worded
by Ackermann (2012:15): “The 1996 Constitution is transcendental in the
sense that, given the imperfections of human beings and human society,
the vision it incorporates may never be realised”. This highly esteemed
legal instrument appears to be above the capacity of the human person
and human society, but Ackermann states that despite this, there is no
reason not to hold the vision of the Constitution before us, and to pursue it
with diligence. The transformation or revolutionary process intended by the
Constitution has to continue and this has to happen strictly speaking within
the confines and constraints of the Constitution itself. And this needs to be
done by adhering to the Bill of Rights and is an integral document of the
Constitution.

5.7 Understanding the South African Bill of Rights

If the Bill of Rights is going to mean anything to us, it needs to become
part of our daily life. By knowing our rights, we come to expect these rights
to be maintained and supported by the legal system. More importantly, it
provides a way of interacting with other citizens, because they, too, share
the value system.

(Please keep your prescribed book at hand while we do this section.)

Chapter 2 of the Constitution — the Bill of Rights — is intended to entrench
the fundamental rights of individuals, and occasionally also of groups. It
sets out:

¢ the relationship between an individual and the state; and

4 the relationship between an individual and other individuals.
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The Bill of Rights provides for the enforcement of such rights. It enables
the courts to test the legislation and administrative actions of all levels
of government, in order to ensure that they comply with the provisions
of the Bill of Rights. This means that all aspects of a person’s life, which
are covered in the Bill of Rights, are protected by law. If one’s rights are
violated or threatened, then one can go to the courts of law to take action
against any government law or decree. This legal framework for protecting
human rights is extremely valuable for the South African society as a
whole. Let’s summarise some of its values:

4 Channel for claims and ambitions

The Constitution and the Bill of Rights provide proper constitutional
channels for expressing claims and ambitions. “As long as proper
constitutional channels for expressing claims and ambitions do not exist,
people will be tempted to use whatever means are at hand” (Sachs 1992:vii).

¢ Elections

One of the main channels for making one’s voice heard is through elections.
A citizen has the responsibility to make his or her choices known by voting
for the party that will represent his/her interests in government.

4 A framework for governmental structures

The Constitution also affirms and legitimises a culture of human rights
in our society and provides a framework for the creation of precise
governmental structures. In a culture of human rights there is no place
for people who want to abuse their power. According to Sachs (1992:ix), a
Bill of Rights provides that:

“Checks and balances are built in to prevent too much concentration
of power in too few hands. A Bill of Rights is established to ensure
that there is no abuse by the majority of groups or individuals of the
rights of others. It is to ensure that basic liberties are guaranteed by
whoever may be in power”.

¢ The art of living together

A value that is underpinning human rights could be called the “art of
living together” (Villa-Vicencio 1992:77). This means that the rights of the
individual are connected to his/her duties and obligation to society. The
emphasis on human rights is an attempt to create a just society with a
culture of respect for the rights of the individual. It is a two-way interaction
between the individual and the society. The individual must understand
that he/she is part of society, find his or her humanity within the society,
and have respect for the values of society. The Constitution and Bill of
Rights provide the legal framework in which each one of us can live.
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571

Derogable and nonderogable rights

Activity 5.6

Part of the Bill of Rights indicates the Table of Nonderogable Rights

What is meant by: derogable and nonderogable rights? Explain the difference.

1
Section
Number

9

10
11

12

13

28

35

2
Section Title

Equality

Human dignity
Life

Freedom and
security of the
person
Slavery,
servitude and
forced labour

Children

Arrested,
detained
and accused
persons

3
Extent to which the right is protected

With respect to unfair discrimination solely on
the grounds of race, colour, ethnic or social
origin, sex religion or language

Entirely

Entirely

With respect to subsections (1)(d) and (e) and
(2)(c).

With respect to slavery and servitude

With respect to:
4 subsection (1)(d) and (e);

¢ the rights in subparagraphs (i) and (ii) of
subsection (1)(g); and

4 subsection 1(i) in respect of children of 15
years and younger

With respect to:
¢ subsections (1)(a), (b) and (c) and (2)(d);

4 the rights (@) to (o) of
subsection (3), excluding paragraph (d)

in paragraphs

4 subsection (4); and

4 subsection (5) with respect to the exclusion
of evidence if the admission of that evidence
would render the trial unfair.
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Feedback

Derogable and nonderogable rights are also known as absolute and nonabsolute
rights, alienable and inalienable rights. A common understanding is that human
rights are interdependent, interrelated and indivisible. All rights should be protected
equally, however, in a state of emergency most rights can be suspended or derogated
for the protection of the nation. Absolute or nonderogable rights cannot be limited in
any way, at any time and for any reason. The nonderogable rights (the right to life,
dignity, freedom from slavery or servitude, freedom from torture, cruel and inhumane
treatment or punishment and the nonretroactivity of criminal law, with the additional
ban on involuntary medical treatment) cannot be limited or suspended. These rights are

inalienable. Nevertheless, in a state of emergency derogable rights can be suspended.

To illustrate this point: consider the right to life, which is an inalienable or nonderogable
right. It cannot be suspended or limited, not even in a state of national emergency.
Thus, in a state of national emergency, police may not shoot people, even if it appears
a necessary or a proportionate response at the time. This pertains to all nonderogable

rights that are listed above.

On the other hand, nonabsolute or derogable rights can be subject to limitations and
restrictions as long as these are reasonable, deemed necessary, proportionate to the
situation and demonstrably justifiable. Derogations allow the state to suspend part of the
legal obligations and restrict some rights under certain circumstances, such as during a
war when the life of the nation is seriously threatened, but even then it must be limited,

proportionate and nondiscriminatory.

Activity 5.7

Take all the nonderogable rights mentioned in the Bill of Rights and explore
why they are inalienable or absolute. These rights are:

Equality

Human dignity

Life

Freedom and security of the person
Slavery, servitude and forced labour
Children

Arrested, detained and accused persons
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5.8 Institutional mechanisms relevant to the promotion of human
rights

5.8.1 The Human Rights Commission

The South African Parliament passed a Human Rights Commission Act in
1994, which confirms South Africa’s commitment to human rights. The
Act determines that a Human Rights Commission should be set up as
one of the watchdogs for human rights. The task of this Commission is
to promote and monitor human rights in South Africa. Other important
state institutions that share this role are the Public Protector and the
Commission for Gender Equality. There are also a number of nonstate
institutions and nongovernmental organisations that also protect human
rights.

If you have access to a computer and the internet, you can discover more
about the work of the SAHRC at the following website: http://www.sahrc.
org.za. The following information is provided by the South African Human
Rights Commission.

The South African Human Rights Commission (SAHRC) is the national
institution established to entrench constitutional democracy. It is
committed to promote respect for, observance of, and the protection of
human rights for everyone without fear or favour. The mission statement
of the SAHRC reads as follows:

SAHRC is an independent national institution created by the Constitution of South Africa
in 1994. It has the task to help South Africans to develop a culture of human rights and
the observance of human rights as enshrined in the Bill of Rights. The Preamble to the

Human Rights Commission Act states its purpose as follows:
® ‘o promote the observance of fundamental rights
® ‘o promote respect for fundamental rights

® (o promote the protection of fundamental rights

The SAHRC has certain legal powers of investigation. It can subpoena
(summon) witnesses, and has powers of search and seizure. There are
many examples of how human rights have been protected through the
intervention of the Human Rights Commission. Many of their interventions
follow on complaints about race and/or gender discrimination, or human
rights violations by institutions like the SAP and Correctional Services.
They also investigate a range of other cases as the following example
illustrates.
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An example of a case solved by the SAHRC

The SAHRC investigated initiation practices at a college after a complaint
had been received. It found that there had been violations of human
rights and that the signed declarations of students of their willingness
to participate were unconstitutional — rights cannot be signed away. The
Commission recommended a strategy to prevent future initiation practices
and also to transform the practice of initiation into orientation (Kopanong
Vol 1 No 4).

Although most people want justice and peace, some people may also be
selfish and only think in terms of what will benefit themselves. This is
true for the ordinary person in the street, for big and small businesses,
and for politicians and governments. The SAHRC has the task of looking
beyond personal and political interests and helping our society to adhere
to our Bill of Rights. Part of the task of the SAHRC is also education and
the development of a culture of human rights. The SAHRC will usually not
be able to help you when:

(i) your case does not involve a violation of any of the rights in the Bill of
Rights

(ii) your problem relates to events before 27 April 1994
(iii) your case is a criminal case and you need a lawyer
(iv) you have been convicted of a crime and want to appeal

It is important for the future harmony of our country that every South
African should know his/her rights as set out in the Bill of Rights. It is
our responsibility to know why such a Bill of Rights is necessary, and to
help build a society that understands the content of the Bill of Rights. All
of us should know what to do when we experience, or see other people
experience, human rights violations. Remember, a culture of respect for
human rights will be created when people not only fight for the recognition
of their own humanity, but also for the recognition of others as human
beings.

The challenge is to help people understand how:
¢ rights and responsibilities go together; and

4 an individual’s rights interact with the larger society.

5.8.2 Civil society advocacy for human rights as embodying the values of care
for the neighbour

What motivates people to care?
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There are many people throughout history who struggled to achieve
equality, freedom, justice and tolerance. These struggles have produced
changes within communities, societies and across the world. Nevertheless,
the question remains: what motivates people to take up these struggles?
And why should we be interested in the human rights of others?

1. Some people are motivated by quite practical concerns. They realise
that in order for them to be able to enjoy peace, harmony, security
and prosperity, the needs of other people also have to be met. In other
words, my prosperity and security are linked to your prosperity and
security. And so these people will get involved in campaigns at a local
or an international level that are aimed at achieving these values for
all.

2. There are others who are driven by a deep sense of justice and an
idealism that does not let them rest until they see this justice being
done. These people will also participate actively in human rights
struggles.

3. Then there are people who are motivated by their religious vision
and values. Most religions teach an ethic of respect and concern
for the well-being of others and we referred to some examples of
religious ethics in Study Unit 1. Such religious people will often see
their involvement in human rights struggles as part of their spiritual
journey.

We will certainly return to this discussion of motivation in later units, but
for now, it might be useful for you to examine your own motivation, if any,
to be involved in building a human rights culture in our society. What
would you say motivates you to try and achieve justice for yourself, your
family and others in the community?

Test yourself to see whether you know your way around the Bill of Rights
(see Appendix A). Which sections would you refer to concerning the
following issues?

¢ gender equality
prisoners
religious freedom
workers’ rights
abused children

homeless people

® & & & oo o

air pollution
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4 racial discrimination
4 absence of clean water

¢ illiteracy

5.8.3 Criticisms against human rights approaches

Some scholars argue it is important to acknowledge that although human
rights are important, and the legal mechanisms which have been put in
place to enforce human rights are necessary and relevant, the discourse
of human rights, their enforcement and their impacts are to some extent
limited. For instance, Bederman (2008:15) argues that one of the obvious
limitations of the human rights approach is its focus on the state as the
primary “violator” of rights from whom individuals must be protected. He
says:

The difficulty with this fundamental rights approach is its strong
statist bias. To the extent that states are no longer the only kind
of entity that can bear international rights and duties, and thus no
longer the sole subjects of international law, this theory cannot really
account for reasons why other types of actors obey international law
rules (Bederman 2008:15).

His criticism is right to some extent. This is particularly true to the case
study on the Bhopal chemical accident published in Study Unit 4, in which
a chemical company, a private business entity, was responsible for the
violation of the rights of people and, to some extent, of the environment.
This thus points to the fact that, not only states can violate rights, but also
other individuals and entities and, thus, human rights should be viewed
holistically and expansively.

Another reason that is stated as a limitation to human rights approaches
is that it expects different countries and/or states, with different cultures,
political and economic stature, to provide the same rights. This is argued
tersely by Bederman (2008:15) who states, “quite apart from that, this
conjecture lumps different kinds of states, with potentially divergent
political, social and legal cultures, into one monolithic category.”

The idea that human rights mechanisms are “statist”, in approach, and
do not take into consideration the diverse contextual differences of states
is important, but is not the only criticism levelled against human rights
approaches. One other criticism, which is also internal to human rights
mechanisms, is their exclusive focus on the individual and their neglect
or inattention to groups, nonhuman life or species and the environment.
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5.9 Conclusion

It is our responsibility to know that the Bill of Rights exists and to
understand its contents. But the Bill of Rights in itself cannot create a
culture of human rights. Such a culture can only be created by people who
take the question of human rights seriously and live out the principles in
their daily lives. A culture of respect for human rights will be created when
people not only fight for the recognition of their own humanity, but also for
the recognition of others as human beings.

In the next study unit, we will examine more carefully the idea of culture
and human rights.
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STUDY UNIT 6

CULTURE AND HUMAN RIGHTS

Outcomes for Study Unit 6

After completing Study Unit 6, you should be able to -

¢
¢

offer a functional definition of culture

articulate the mutual interaction between culture and the Bill of
Human Rights

describe the South African dilemma of diversity and unity in terms of
beliefs, morals, values and cultural norms

culture as a whole

identify the various ways in which culture is used as an excuse, or
to justify human rights

violations, especially of vulnerable groups in society

recognise the discrepancy between constitutional allowances and
cultural beliefs and practices

offer a functional definition of culture

articulate the mutual interaction between culture and the Bill of
Human Rights

describe the South African dilemma of diversity and unity in terms of
beliefs, morals, values and

culture as a whole

identify the various ways in which culture is used as an excuse, or
to justify human rights

violations, especially of vulnerable groups in society

recognise the discrepancy between constitutional allowances and
cultural beliefs and practices.
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6.1 Introduction

In this study unit you are going to examine culture: your own culture, other
cultures, and culture as a prerequisite for a human rights society. Culture
is so basic to humans that it impacts heavily on how we see ourselves and
on how we see other people.

South Africa is a multicultural society, and we have a history of cultural
intolerance, as van der Westhuizen (1996:13) makes it painfully clear in
the quote below.

“South Africa made an evil human characteristic, something which civilised
countries make laws to prohibit: its official policy and its way of life. In
a century where equality came to be recognised as a supreme value, the
South African system approved and encouraged the development of one of
our worst urges, namely to use the visible differences between people to
categorise others, to gain advantages over them, to hurt and subdue them,
so that we can feel superior and accomplished without having to have
accomplished too much”.

This history is a heavy burden on all South Africans’ collective shoulders,
which has to be worked through in order to be able to build a human
rights society. Perhaps the most important point is firstly, to recognise
that there are many different cultures in our society; and secondly, to
begin to understand cultures different to one’s own, in order to respect
those differences.

“Culture is shared meaning. To comprehend meaning, one must see the
world as others see it, to comprehend experience in terms of others’ frame
of reference”. We must step into the world of the other in a nonjudgemental
way.

Thirdly, we need to understand the structure of our society in order to
challenge the dominant culture. In this unit you will spend time thinking
about your own and other people’s cultures, and also about the relationship
between culture and power in our society.

6.2 The United Nations: Culture and human rights

“No one may invoke cultural diversity to infringe upon human rights
guaranteed by international law, nor limit their scope.”

(Source: Universal Declaration on Cultural Diversity).

Universal Declaration on Cultural Diversity was adopted by the General
Conference of the United Nations Educational, Scientific and Cultural
Organisation at its thirty-first session on 2 November 2001.
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The UN Charter preaches “for all without distinction”. It emphasises the
acknowledgment, understanding and tolerance of other cultures based
on the global ethic founded on universal values and mutual respect
across cultural boundaries. Human rights include many very important
cultural rights, which should be given equal attention, such as the right to
participate in cultural life and to enjoy one’s culture. Even these, however,
are not unlimited. In accordance with international law, the right to culture
is limited at the point at which it infringes on another human right.

Activity 6.1

Before embarking on an exploration of culture and human rights in our
respective contexts, it is advisable to look at some of the issues in bold taken
from the Universal Declaration on Cultural Diversity.

Gather all the parts printed in bold and write a paragraph on the value of
cultural diversity and its relevance for your country.

Universal Declaration on Cultural Diversity

Committed to the full implementation of the human rights and
Sfundamental freedoms proclaimed in the Universal Declaration of Human
Rights and other universally recognised legal instruments, such as the two
international covenants of 1966 relating respectively to civil and political
rights and to economic, social and cultural rights,

Recalling that the Preamble to the Constitution of UNESCO affirms “that the
wide diffusion of culture, and the education of humanity for justice and
liberty and peace are indispensable to the dignity of man and constitute a
sacred duty ...”,

Referring to the provisions pertaining to cultural diversity and the exercise
of cultural rights in the international instruments enacted by UNESCO,

Reaffirming that culture should be regarded as the set of distinctive spiritual,
material, intellectual and emotional features of society or a social group,
and that it encompasses, in addition to art and literature, lifestyles, ways
of living together, value systems, traditions and beliefs,

Noting that culture is at the heart of contemporary debates about identity,
social cohesion, and the development of a knowledge-based economy,

104



HRV1601/001

Affirming that respect for the diversity of cultures, tolerance, dialogue and
cooperation, in a climate of mutual trust and understanding are among the

best guarantees of international peace and security,

Aspiring to greater solidarity on the basis of recognition of cultural diversity,
of awareness of the unity of humankind, and of the development of
intercultural exchanges,

Proclaims the following principles and adopts the present Declaration: Identity,

Diversity and Pluralism ...
Article 1 — Cultural diversity: the common heritage of humanity
Article 2 — From cultural diversity to cultural pluralism

In our increasingly diverse societies, it is essential to ensure harmonious
interaction among people and groups with plural, varied and dynamic cultural
identities as well as their willingness to live together.

Article 4 — Human rights as guarantees of cultural diversity

The defence of cultural diversity is an ethical imperative, inseparable
Jrom respect for human dignity. It implies a commitment to human rights
and fundamental freedoms, in particular the rights of persons belonging to
minorities and those of indigenous peoples. No one may invoke cultural
diversity to infringe upon human rights guaranteed by international law,
nor to limit their scope.

Article 5 — Cultural rights as an enabling environment for cultural diversity

Cultural rights are an integral part of human rights, which are universal,
indivisible and interdependent.

Article 7 — Cultural heritage as the wellspring of creativity

Creation draws on the roots of cultural tradition, but flourishes in contact
with other cultures. ... to foster creativity in all its diversity and to inspire

genuine dialogue among cultures.

Cultural diversity and international solidarity ...

(See the original and full version)
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Write your paragraph on human rights and cultural diversity:

6.3 What is culture?

A good start is probably to describe culture. Is it the music, drama or art
practised by certain groups? Is it the way people eat, bury their dead,
celebrate birth and build their homes? Is it the kind of clothing and
household utensils that different people use? Or is culture more than
these customary practices and artefacts?

Culture is uniquely human. The socio-cultural systems that human
beings develop are the mechanisms that enable them to adapt to
different physical environments and to each other. These systems
are developed and tested over many decades and centuries and are
taught and learned by successive generations. Although some aspects
of our own culture have survived for many years, we are aware or
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are continually reminded that our own culture is continually changing.
If this were not the case we would be living in a static environment
and, without the factor of change, human adaptability and resilience
would be impossible. The nature and rate of socio-cultural change does
vary temporally and spatially, i.e. through time and from community
to community, but the fact of change is constant. Socio-cultural change
and continuity are thus not contradictory but are intrinsic to culture (De
Jongh 1996:7)

De Jongh’s (1996:7) description is anthropological. Anthropology is the
study of humankind’s origins, physical characteristics, institutions,
religious beliefs, social relationships, etc. And so, he understands culture
in the following ways:

4 Culture helps people to adapt to each other, i.e. culture is shared.

¢ Culture is learned, i.e. we are not born with knowledge but learn about
our culture from our families, peers and through education.

4 Culture changes constantly, i.e. culture is dynamic. People’s value
systems can be transformed.

In the course of this study unit we will look at each of these anthropological
aspects of culture. However, although these are useful ideas, it is important
to point out that there is a wide range of viewpoints on culture. Paolo
Freire, a Brazilian educationist, describes culture very differently.

For Freire, culture represents lived experiences, practices (traditions
and customs) and artefacts. He believes that there is not one culture
in the homogeneous sense. In one society there may be many cultures.
Freire also stresses the fact that it is impossible to separate culture from
power: he believes that there are always inequalities among different
cultures within one society. Culture changes, according to Freire.
However, he believes that the reasons for changes in culture always
have to do with power. In other words, one culture dominates another
culture, which causes change in both cultures, but particularly in the
sub-ordinated culture. Therefore, people’s abilities to define their goals
in life, and reach these goals, are not equal — some people can define
and reach their goals more easily than others (De Jongh 1996:7).

6.4  Culture and worldview
A worldview consists of a lasting set of beliefs which provides us with:
4 some reason for existence

4 some way of knowing where we fit in to the world
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4 a social organisation, which allows us to work together in some degree
of harmony and thus avoid chaos

¢ some understanding of who we are, what we value, and how we
distinguish between what is good and bad.

A worldview influences every aspect of your life, including:
¢ your values

¢ your morals

4 the customs or traditions in your culture

Let us look at each of these terms in more detail:

Values

Values can be described as the principles by which people live, in other
words, values influence the way people act, and the choices they make.
Values therefore reflect the beliefs that are commonly held by a society, a
cultural group or an individual.

Morality

The term “morality” has its root in the word “mores” — social customs — but
morality has a stronger meaning today. Morality can be understood as
that which is concerned with the rules of right conduct.

Key questions regarding morals are:
4 What does it mean to be a good person, or to have a good character?

4 What is the overall character of an entire society — its ethos and its
customs?

You may say that your religion has a direct influence on your morals, that
is, what you see as right and wrong for example, loving your neighbour,
giving alms to the poor, acting justly. Think back to the three stories you
read about Ela Gandhi, Nico Smit and Robert Sobukwe. What were their
morals? How did religion influence their morals?

Customs

How do customs affect our worldview? Customs are ways of behaving, or
habitual practices that are acceptable in a particular culture. For example,
it is a custom in traditional Irish society to hold a “wake” when someone
has passed away. To ensure that the person who has died is not left on
his/her own the night after death, the family, neighbours and friends stay
with the body and celebrate the life and transition to death of the person
(John O’Donohue 1997:254). In traditional Xhosa culture, it is customary
for the man to walk ahead of the woman in case there is danger ahead.

Customs can also refer to long established habits or traditions of a group or
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a whole society, where beliefs or principles and values can be understood
as guides for behaviour in a society. We are now going to look at an example
of a custom, namely female circumcision, which is internationally called
female genital mutilation (FGM).

The issue of mutilation has been taken up by human rights activists, but
they very often prefer only to describe the situation rather than to judge it as
wrong. The reason for distancing themselves is that female circumcision is
rooted in cultural sensitivity and a belief that no-one is allowed to interfere
with another person’s culture. The maPulana tribe in Mpumalanga is one
of several indigenous communities practising female mutilation. Because
the number of immigrants, refugees and asylum seekers from countries
where FGM is practised is increasing in South Africa, FGM has become a
problem that we cannot ignore.

According to statistics, FGM is practised predominantly in Africa — in 28
countries. This practice has been performed on as many as 130 million
girls and women worldwide. At least two million girls are at risk each year
of being the next victims — that is 6,000 a day. In 1997, the United Nations
Population Fund invited Waris Dirie to join its fight to stop female genital
mutilation (FGM). In her own words (Dirie & Miller 1999:134), she says:
“Somebody must speak out for a little girl with no voice. And since I began
as a nomad like so many of them, I felt it was my destiny to help”.

6.5  Cultural practices that violate human rights

Activity 6.2

By now you are familiar with the Bill of Human Rights and you know when a
human right is violated. Consider your own culture and reflect on some of the
practices that not only offend individuals or groups, men, women and children,
and see how this can be addressed.

Cultural practices in Nigeria that devalue human dignity and violate
human rights

Among these are:
¢ the caste system (osu), a form of enslavement
¢ pure or domestic slavery (ohu/oru)

¢ the pawning system (igha-ebe), a form of enslavement by mortgaging a
teenage male for cash or kind

¢ genital mutilation (iwa-ukwu)

¢ the killing of twins (igbu-ejima)
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Even though these practices are legally abolished since 1956, they still take
place, for example in the culture of the Igbo people of Nigeria.

Genital mutilation and human rights
What is this practice?

Genital mutilation is also regarded as female circumcision. It “involves removing
part or all of a woman's labia and clitoris and is usually performed on girls entering
adolescence” (Encyclopaedia of Microsoft Encarta, 2009). This practice is painful,
and often harmful, to women, despite the fact that the community claims that the

practice is important and deeply rooted in their culture.
Why is this practice a violation of human rights?

No matter what they claim, the practice is actually a mutilation. Hence, it is a violation
of human rights when young girls are brutalised by the painful and degrading practice
of genital mutilation. This simply has to do with the surgical modification of women's

sexual organs, usually without their consent as those concerned are adolescents.

This practice therefore contravenes and violates the right to dignity of a human person,
since it toils with human (female) sexuality, which is the pride and the very essence of

womanhood. Hence by such practices, the dignity of womanhood is devalued.

Genital mutilation also violates the right to life as it threatens the very life of the
individual, because cases abound where some of the victims of these practices have
died from profuse bleeding after the mutilation. Also some of the girls have become
carriers of some deadly diseases, which they had contracted as a result of unsterilised
instruments of surgery, especially when such practices are carried out by unqualified
persons. Hence the lives of the individual are seriously endangered by the practice of

genital mutilation (iwa-ukwu) (Orjiebele Malachy 2012).

Feedback

From the above, it is clear that violation of the following human rights violations take

place in this cultural practice:
& the right to freedom of choice
& the right to the dignity of the person

& theright to life
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It is important that critical thinking be applied to cultural practices of
similar nature so as to recognise the human right that is violated in certain
cultural practices.

This practice takes place in many African countries. In Kenya and other
28 countries in Africa and the Middle East, the practice continues in
spite of more than 25 years of efforts by African governments and the
international community to bring an end to this custom. Some women
even request this brutal practice as in the case of a Maasai girl who said
that she wanted to be circumcised because “if you are not cut, no one will
talk to you. No man will marry you if you are not cut.” (This was during an
anti-FGM campaign in Kilgoris, North Eastern Kenya. The East African
Standard, Wednesday, 2 May 2007.)

¢ FGM has been termed a violation of human rights and has been defined as a

persecution under the Geneva Convention.

However, the African Charter on Human and Peoples’ Rights makes
provision for the right to traditional values for both the individual and
African families (community) in Article 17 and Article 18. Article 15 of the
International Covenant on Economic Social and Cultural Rights provides
for the right to enjoy cultural life.

¢ Nevertheless, the overarching proviso is that no practice shall be in violation of

any human rights as provided in the Universal Declaration of Human Rights

Cultural practices in Asia that devalue human dignity and violate
human rights.

Son preference

1t is a practice that is explicitly expressed by parents and families in many countries, but
perhaps its most visible manifestation is seen in the majority of countries in South Asia.
For example in Bangladesh, which is a patrilineal society, the continuity of the male
line tends to be of crucial importance. In consonance with patriarchal norms, the son
was perceived to be the breadwinner, the future head of the family and the supporter of
parents in their old age. With one-third of the population below the national poverty line,
a dowry system exerting economic pressures on families, sons were valued as economic

assets and daughters as liabilities.

Son preference encourages the girl child to be treated as unwanted, often resulting
in disadvantage and neglect. Although abortion is illegal, unsafe induced abortions

are reflected in the numbers of women admitted to hospitals for abortion (Centre for
Reproductive Rights, 2004). 70% of deaths during pregnancy have been attributed
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to complications caused by induced abortion, which in itself is a form of violence
(Hayward, 2000). As the sex ratio in 1997 was 105.7 in favour of males, it has been
suggested that prenatal sex selection could be a motivation for induced abortion by
traditional methods.

Although infanticide is prohibited in Islam, there are some reported cases of fathers
killing newborn baby girls and throwing acid on female infants (PHREB, 2006). It has
been conjectured, too, that selective abortion of female foetuses based on the results of
modern technological services such as amniocentesis and sonography has tended to
replace female infanticide (Ganatra & Bart Johnston, 2002).

There is clear evidence that preferential treatment accorded to boys inevitably
disadvantages girls. In some families, women are reported to stop breastfeeding girls
and wean them early so as to be able to try for a male child, thereby depriving girls
of essential nutrients; girls are compelled to eat whatever food is left over, with this
gender difference in access to food reflected in the higher levels of under nutrition and
malnutrition among girls; and girls are reported to have less access to health services,
including immunisation. The PHREB (2006) survey also found that some girls committed
suicide as they were not treated “as human beings” and that 11 such suicides took place
between November 2005 and October 2006 in the city of Chittagong. Up until recent
proactive education policy measures were implemented in Bangladesh, girls were denied
access to education and were not enrolled in schools, or they continued to drop out at
an earlier age than boys (Warzazi, 1994). Recent policies have impacted to improve the
situation but lack of access to and dropouts of girls from school continue to be problems
(Coomaraswamy, 2002)

(Source: Extract taken from the United Nations: ESCAP document called: Economic and Social
Commission for Asia and the Pacific: Gender and Development Discussion Paper Series No.
21. Harmful Traditional Practices in Three Countries of South Asia: culture, human rights and

violence against women.)

Activity 6.3

Having read the above extract, pick out the human right abuses that can be
detected within the passage.

Can you recall recent human rights abuses in your own country, in your own
city or town?
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6.6 Culture and language

Language is a fundamental aspect of culture. When people share a common
language it is possible for them to share values, experiences and customs.
The vocabulary and the way a specific language is used in interactions
with other people, reflect the beliefs, attitudes and values of the cultural
group. Neville (1990:45) explains the significance of a shared language in
the following way: “The soul of the language is its lexicon, and the use of
the lexicon in oral and written texts is its expression. The lexicon reflects
the culture of a people: their worldview, values, taboos, and aspirations,
intercultural and intercultural relationships, their history.”

Linguistic human rights

The Universal Declaration of Human Rights make provision for language
and cultural rights for both in the private and public domain.

¢ Article 2 -

All individuals are entitled to the rights declared without discrimination
based on language.

¢ Article 10 -

Individuals are entitled to a fair trial, and this is generally recognised to
involve the right to an interpreter if an individual does not understand
the language used in criminal court proceedings, or in a criminal
accusation. The individual has the right to have the interpreter translate
the proceedings, including court documents.

¢ Article 19 -

Individuals have the right to freedom of expression, including the right to
choose any language as the medium of expression.

¢ Article 26 —

Everyone has the right to education, with relevance to the language of
medium of instruction

The Constitution as adopted on 8 May 1996 in South Africa makes
positive provision for the languages spoken in South Africa, in particular
the indigenous languages

According to Article 6, the RSA has eleven official languages namely:

¢ Sepedi, Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, Afrikaans,
English, isiNdebele, isiXhosa and isiZulu.
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The Constitution makes the following stipulations:

Recognising the historically diminished use and status of the indigenous
languages of our people, the state must take practical and positive
measures to elevate the status and advance the use of these languages.

The national government and provincial governments may use any
particular official languages for the purposes of government, taking into
account usage, practicality, expense, regional circumstances and the
balance of the needs and preferences of the population as a whole or in
the province concerned; but the national government and each provincial
government must use at least two official languages.

Municipalities must take into account the language usage and preferences
of their residents.

The national government and provincial governments, by legislative and
other measures, must regulate and monitor their use of official languages.
Without detracting from the provisions of subsection (2), all official
languages must enjoy parity of esteem and must be treated equitably.

The Constitution also promote the creation of conditions for the development
and use of the:

Khoi, Nama and San languages; sign language; and promote and
ensure respect for all languages commonly used by communities in
South Africa, including German, Greek, Gujarati, Hindi, Portuguese,
Tamil, Telegu and Urdu; and Arabic, Hebrew, Sanskrit and other
languages used for religious purposes in South Africa.

According to Article 9: The state may not unfairly discriminate
directly or indirectly against anyone on one or more grounds, including
race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.

According to Article 29: Everyone has the right to receive education in
the official language or languages of their choice in public educational
institutions where that education is reasonably practicable. In order
to ensure the effective access to, and implementation of, this right,
the state must consider all reasonable educational alternatives,
including single medium institutions, taking into account:

¢ equity

¢ practicability
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4 the need to redress the results of past racially discriminatory laws
and practices

According to Article 30: Everyone has the right to use the language
and to participate in the cultural life of their choice, but no one
exercising these rights may do so in a manner inconsistent with any
provision of the Bill of Rights.

According to Article 31: Persons belonging to a cultural, religious
or linguistic community may not be denied the right, with other
members of that community to —

¢ enjoy their culture, practise their religion and use their language

¢ form, join and maintain cultural, religious and linguistic
associations and other organs of civil society

(2) The rights in subsection (1) may not be exercised in a manner
inconsistent with any provision of the Bill of Rights.

According to Article 35: Every accused person has a right to a fair
trial, which includes the following:

¢ The right to be tried in a language that the accused person
understands or, if that is not practicable, to have the proceedings
interpreted in that language.

4 Whenever this section requires information to be given to a person,
that information must be given in a language that the person
understands.

¢ Evidence obtained in a manner that violates any right in the
Bill of Rights must be excluded if the admission of that evidence
would render the trial unfair or otherwise be detrimental to the
administration of justice.

According to Article 185: The primary objects of the Commission
for the Promotion and Protection of the Rights of Cultural, Religious
and Linguistic Communities are —

4 topromote respect for the rights of cultural, religious and linguistic
communities;

4 to promote and develop peace, friendship, humanity, tolerance
and national unity among cultural, religious and linguistic
communities, on the basis of equality, nondiscrimination and free
association; and
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¢ to recommend the establishment or recognition, in accordance
with national legislation, of a cultural or other council or councils
for a community or communities in South Africa.

Activity 6.4

Now that you are somewhat familiar about cultural human rights, including
language as an integral element of culture, conduct some research to ascertain
how language is still a very prominent subject in South Africa. If there are 11
official languages, how official are they, and what does it mean for a language
to have official status?

Language together with culture are interdependent and together they form
the identity of people. It is the right of people or a person to speak a native
or indigenous language. When a language dies the culture dies with it, and
this process involves the violations of indigenous peoples’ human rights to
culture, language and self-determination. Language is a way of defining a
group of people, and by means of the language, the culture, traditions and
customs are passed on to the next generation. Even if the language is only
in oral form, it is also a means of education, particularly among indigenous
people, so if a language dies then it is also a violation of educational and
cultural opportunities. The experts advised governments that indigenous
peoples should have the right to education in their own languages, even
where indigenous individuals live outside their indigenous communities.
It is also noted that the teaching of indigenous languages in mainstream
institutions would help prevent discrimination against indigenous peoples.

6.7 Conclusion

The key interest in this unit, is to enable you to understand the link
between culture and human rights. Human rights culture and practice
develop in the context of culture. They are not just abstract sayings about
life, but are ideas and concepts which are developed in order to shape
the lives of individuals, peoples, communities and the ways institutions
within societies function. Since the articulation of human rights takes
place within a particular cultural milieu, it is important therefore that the
link between culture and human rights is interrogated and understood.

In the sections above, it is stated that culture, norms, values, customs
and traditions can be invaluable resources for the affirmation of human
rights. We have, however, also observed that when culture is interpreted as
though it is static, that is, never changing, absolute and finite on its own,
it has the potential to violate human and peoples’ rights. The example of
the cultural practices of FGM, a gender-based physical violence, which is
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practised in some parts of the African continent and also in some parts of
the world where women live under Islamic law offer challenges that emerge
when culture is used in a life-denying and human rights violating way.

This study unit encourages students to critically understand the link
between culture, ethics and human rights and to see these as critical
aspects for the transformation of societies so that all who live their lives
meaningfully without being subjected to discrimination, violence and/or
marginalisation. There is no doubt that many cultural practices are often
blatantly violating human rights and to transform the consciousness of
people is a constant educational task.
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STUDY UNIT 7

THE HUMAN RIGHTS OF WOMEN

Outcomes for Study Unit 7

After completing Study Unit 7, you should be able to —

¢ give a functional and descriptive definition of patriarchy and discuss
its impact on women and women’s human rights in South Africa and
in the world

4 understand and state clearly the different types of women'’s rights as
articulated in the South African Constitution and other regional and
international human rights instruments

4 discuss and envision the ways in which violations of women’s human
rights can be transformed in their societies/communities

¢ identify the different types of strategies for women’s economic,
political, religious, social and political empowerments, which are
resourceful in challenging human rights violations

¢ envision and imagine alternative ways of being in which both men
and women’s human rights are affirmed and the contribution that
such a human rights culture can yield for a transformed society

71  Introduction

You may wonder why we have chosen to single out women’s rights and
devote a whole study unit to an exploration of these issues. We have done
this not because women’s rights are separate from human rights, but
because in our societies, at this point in our history, women’s rights and
roles are frequently talked about in the public and in private areas. In our
society, there is a set of values that perceive women, as a group, as being
of less value than men. The pressures in society to ensure equality for
women in all spheres, as well as the escalating violence against women
have placed women’s issues firmly within the human rights discourse.
And there are other reasons to encourage us to work on this issue, for
example:

¢ The inequality of the sexes slows down the transformation of South
Africa. Although the Constitution provides for the rights of women,
we live in a patriarchal society where, historically, men have held
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the authority and made decisions. This pattern of male domination
is so deeply embedded in the socio-cultural, economic and political
structures that it will take a lot of work to ensure the equality of women.

4 Women make up more than half the population and, therefore, if their
rights are violated, a large proportion of the population suffers. In
terms of quality of life, men also suffer. As Farid Esack, formerly of the
Commission on Gender Equality writes:

“How do we begin to engage men to teach them that their own freedom
is dependent on that of women — that when you have your feet on
someone else’s neck, then you yourself are not able to move and get on
with the business of living and loving” (Brimohanlall, Foster & Gumede
1999:61).

If women’s rights and human dignity are protected, then their communities
may experience a better and fairer quality of life.

In the previous study unit, we looked at the way culture influences the way
a society regards the relationship between men and women. This study
unit helps us to look critically at the different roles of men and women in
society, and how a human rights culture challenges some cultural and
social stereotypes, prejudices and practices. To do so, we will focus on the
following issues concerning women and the role they play:

how children learn about gender relations
women and oppression

the Constitution

traditions and customs

violence against women

economic power (focusing on maintenance)

® & & & o oo o

issues of reproductive and sexual power (focusing on abortion and
polygamy)

7.2  Learning about gender relations

Attitudes about men and women start to form early in childhood. It is very
likely that, as a boy, you learned to be your father’s “strong boy” by taking
risks in your play, and being tough and adventurous. You were probably
told not to cry, whinge or complain. At school you might have been taught
to treat girls gently. From an early age, it is likely that you were told about
your future responsibilities as the breadwinner and head of the household,
and this might have led to certain privileges which your sisters did not
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have. At school you may have been encouraged to take Mathematics and
Science, rather than the “soft” cultural subjects.

It is equally likely that as a girl, you were encouraged to be gentle and
caring, and to learn to help your mother in the house. You were allowed
to cry, and to express your emotions. It was probably frowned upon if you
climbed trees, or wanted to play rough games or take risks. You may have
been encouraged to be more passive than your brothers. From an early
age, you probably knew that one day you were going to have a husband,
and that it was important to look nice, and always aim to please and
win approval, otherwise you might not get one. If you came from a rural
background, you were probably expected to work quite hard in the house,
cleaning and looking after your younger siblings. Perhaps you did not even
go to school like your brothers, because an education was not considered
as important for someone who would be supported by a husband one day.

Thus we are all socialised into our roles, at home, at school and in
society as a whole. Exceptions to these “roles” are labelled at early ages
as, for example, “sissies” (boys who cry and do not want to take risks),
and “tomboys” (girls who take risks and do not care enough about their
appearance). This socialisation deeply affects all of us, and, directly or
indirectly, influences our behaviour as adults towards ourselves and the
opposite gender. In the next section, you will analyse the way women are
oppressed in the South African context.

Once again, if your context is not South African, you should apply the
same process of reflection to your own situation/culture and customs.

7.3 Women and oppression

7.3.1 Ideology of male superiority and innate patriarchy

Men have controlled establishments for such a long time that institutions
work in their favour and not to the advantage of women. This has been
reinforced (made stronger) by a system of beliefs called the ideology of
male superiority. This way of thinking starts with the way women and men
is socialised and is woven into every aspect of life — social, economic, and
political. It is in every institution and structure of society.

The oppression of women is maintained and explained by pointing out the
physical differences between the sexes. For example, men often say things
like:

“Women are weak and so it is obvious that a strong man should be in
charge,” or “Women give birth and their bodies are designed to breast-
feed their babies, so they should stay at home and look after their
children.”
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The ideology of male superiority is based on, as the other side of the coin,
female inferiority. It is a measure that gives meaning and significance to
human relations (the way people interact with each other). It is based on
excluding women from the dominant group — men set all the rules for the
game. The dominated (subordinate) group can never hope to reach the
standards laid by the powerful group. Both the dominated and dominant
groups support the ideology of superiority. This means that men think
they are superior and women inferior, while women are conditioned into
believing this to be true. This makes the ideology have full effect.

The combination of male superiority and institutional power composes
sexism, which is at the base of the oppression of women. Gender relations
refer to the interplay between men and women. These are power relations
in which women are subordinated (kept down). It is important to balance
the relationship between the sexes so as to empower women to take their
rightful place fully and equally alongside men.

Of course, not all men support the ideology of male superiority and
not all men hold institutional power. Indeed, not all men support the
subordination of women. On the other hand, men stand to benefit from
the combination of the ideology and institutional power as it also works in
their favour (Brimohanlall et al 1999).

74  The link between gender and race

Because sexism is an ideology of superiority, it intersects (meets or works
together) with other ideologies of superiority. In South Africa, where the
white male has dominated for so long, there is an important link between
gender and race.

Aspects of many of the ideologies of superiority are similar, but there are
also differences. To keep power, the dominant group will:

¢ discriminate against, humiliate and show a lack of respect towards the
less powerful groups

marginalise (push aside) these groups and their opinions and ideas

pretend these groups are invisible by not hearing what is said, will
ridicule them, treat them as stupid and harass their members sexually
and otherwise

¢ intimidate or find ways to punish people for not conforming to their
expectations

¢ use violence to enforce their ideology. For example, the former apartheid
government used state-approved violence to oppress people. They also
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prevented them from using protests and marches to have their voices
heard.

The difference between gender oppression and race oppression is the level
of intimacy (closeness: husband and wife, father and daughter, brother
and sister, etc.) that exists in the relationship between men and women,
which makes the situation between them more complex. Relations between
the various race groups do not have this intimacy as part of their baggage
(Brimohanlall et al, 1999).

Both sexism and racism are prevalent in the value structures of our society.
Acknowledging this fact can be the first step toward the transformation
of the values of South Africans. We will now look at the way the issue of
equality of men and women, and women’s rights has been enshrined in
our Constitution.

7.5 Women’s rights and the constitution

In South Africa, women have been actively involved in the struggle for
political freedom. Yet, at the same time, they have had to struggle to be
seen as equal to their men. Ellen Khuzwayo, one of the many women
involved in the struggle against apartheid, expressed this dual oppression
in 1984:

I’'m disturbed by the fact that black women are making a tremendous
contribution in their communities and in this country — and there seems
to be a vendetta to stifle this, to blot it out: our men are not playing a
fair game. They don’t give the black woman an opportunity to honestly
realise their potential; and to recognise that potential . . . they’re
doing everything to thwart it, and the government has gone further:
it has capitalised, in the legislation of this country, on the traditions
and customs which all communities have had . . . they will say: “It’s
customary for you, this lobola, you are bought therefore you are the
property of your husband ...” (Lipman 1984:19).

In spite of this dual oppression — both racism and sexism — women gave
consistent and constructive input in helping to draw up the Constitution.

Women were able to discuss human rights before and after the Fourth
World Women’s Conference in Beijing in September 1995 and to feed
their input into the Constitution from provincial and national levels
(Brimohanlall et al, 1999:16).

The human rights entrenched in the Constitution are applicable to all people
— men and women, white and black, adults and children. Since women’s
oppression stretches across the entire human experience expressed in the
Constitution, we can say that all these rights are applicable to women.
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However, in the rest of the study unit we are going to examine a number
of issues that deeply affect the lives of women in particular. We will ask
the question: Are there rights that are particularly significant for women?

7.6 Women'’s rights: customs and traditions

When we introduce new laws, they generally supersede or make old laws
redundant. This is the case with the customary law relating to marriage.
The old law that governed customs and applied to all black citizens of
South Africa was the Black Administration Act, 1927 (Act No 38 of 1927),
hereafter referred to as “the Act”. In KwaZulu-Natal, two additional laws
applied, which will be called “the Natal Code”.

New laws (for example, the Recognition of Customary Marriages Act was
adopted late in 1998), this Act recognises the full equality between the
partners who married according to customary marriage law. For example,
a wife can legally do the following:

¢ acquire and dispose of assets
4 enter into contracts
4 take a case to court, without the consent of her husband

These rights are in addition to any rights and powers that she may have
under customary law (Brimohanlall et al, 1999:78).

7.6.1 The issue of lobola

Lobola is the practice where, before marriage, a groom negotiates with
his prospective bride’s family to pay them a sum of money or give them a
certain number of cattle. Lobola is not essential to conclude a traditional
marriage, but it is widely practised. It was permitted by section 11 of the
Act.

However, the issue of lobola is controversial. Some people argue that it
guarantees good treatment of the wife by the husband and his family.
Also, that it gives the husband a sense of pride and gives the wife a feeling
of security, status and value. Yet, in practical terms, the effect of lobola has
been that it transfers guardianship or authority over the woman from her
family to her husband. This is where the controversy of the custom and
practice lies. In addition, her value is seen in her reproductive potential,
thus her ability to have children becomes one of the main purposes of
marriage.

Research has shown that the advantages of lobola as described above are
not true, especially the advantage of lobola ensuring better treatment of
a woman. Research has also shown that many women find it particularly

123



HUMAN RIGHTS, VALUES AND SOCIAL TRANSFORMATION

offensive that their reproductive potential is transferred, since this results
in the practice of ukungena. According to the ukungena custom, if the
husband dies, the reproductive potential of his widow remains with his
family so, according to custom, the woman becomes the wife of the brother
of her husband (Brimohanlall et al 1999:8-73).

In the light of the new Constitution

It is obvious that according to the Constitution and the new laws, a woman
is fully within her rights to refuse to marry her brother-in-law. She has full
legal control over her own person and body — her reproductive potential
is her own — and since she is not to be seen as anybody’s property, it is
legally impossible for her in-laws to demand a lobola payback, even if her
own family regard this as an obligation with financial implications. She
may well compromise her daughter’s perception of her rights if she gives
in to the pressure of her own family and her deceased husband’s family.
Also, the Christian teaching against polygamy would support her choice
against marriage to her brother-in-law.

Reflection

We all have choices, but they are not always easy to make. The Bill of
Rights gives us all freedom of religion, belief and opinion, but many factors
limit our choices or make the choices difficult. For example, for a woman
who has no job and no money, it is very difficult to choose to leave a
man who abuses her. Why is this so? Abuse is not purely physical. An
abused woman usually cannot just get up and leave. Abuse is also to be
psychologically, emotionally, financially or physically hurt by someone.

Cultural expectations also influence choices

To illustrate this point: Shamima, a Muslim woman, felt she wanted to
deepen her spiritual life and so she chose to wear the traditional Muslim
dress as a sign of her commitment. This was her choice; it was culturally
conditioned, but freely chosen. But sometimes there is a conflict between
culture and human rights. If Shamima did not make the choice herselfto wear
traditional dress, but was forced to do so by the local Muslim community,
then there would be tension between her right to choose what to wear and
the dress code of that community. Do you know of similar cases like this?
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Activity 7.1
What do you think of cases like this? [t may not be confined to dress code only?
Do you think that human rights impose a foreign set of values on us?

Can you think of any examples where there is conflict between your culture and
the Bill of Rights?

The spirit of equality underpins the entire Bill of Rights and takes
precedence over culture and religion. This may be controversial, as religion
and culture are very sensitive issues. For example, Radio Islam did not
allow women broadcasters on the air because of the religious belief that
a woman'’s voice should not be heard by men other than her husband or
immediate family.

Can you identify the two rights that are in tension in this case?

The Broadcasting Complaints Commission, which dealt with this case
decided that Radio Islam had to respect women’s right to equality and
allow them to be on air for at least three hours a day. They saw this
as more important than the religious rites/rights that Radio Islam was
claiming.

What do you think about their decision?

7.7 Women’s rights and violence against women

What is violence against women and why should we discuss the issue in
this course? Violence against women is the kind of violence that can be
seen as an extreme form of the manifestation of male superiority. The two
most prevalent forms of violence against women (including girl children),
are rape and battering. Domestic violence refers to situations when a
husband or lover beats up his wife or partner. As you will know from
newspaper reports, rape and battering happen to women in South Africa
on an alarming scale on a daily basis.

Another form of violence against women is femicide — killing a woman of
any age, from birth to old age. Femicide is a gender specific word (rather
than the more neutral term — homicide — which means killing a person)
which is used to describe the killing of women by men because they are
women. Cases of femicide include the following:

¢ The killing of female babies in countries where daughters are of less
value, for example, in China where one-child families are enforced.

125



HUMAN RIGHTS, VALUES AND SOCIAL TRANSFORMATION

There is an unnaturally large number of boys than girls, due to femicide
cases where women are raped and killed.

4 The convicted serial killer Moses Sithole, who murdered 38 women
and raped 40.

The killing of women by their husbands or boyfriends, usually takes place
after extensive battering. Please look at the following extract with selected
examples taken from the article written by Claire Laurent explaining
various forms of femicide practices.

Activity 7.2

DIFFERENT FORMS OF FEMICIDE. Study the following examples and see
how many of these acts do you recognise in your society.

The murder of women as a result of intimate partner violence

¢ One study from the Daphne Programme indicates that there are
approximately 3,500 intimate partner violence-related deaths every
year in Europe. In fact, women account for more than 77% of all victims of
intimate partner and/or family-related homicide, with women between the
ages of 35 and 44 at noticeably higher risk.

The torture and misogynist slaying of women

4 Misogyny encompasses “an entrenched prejudice against women”, as well
as a pathological hatred of them. One form of misogyny is that of serial
killings of women:

The killing of women and girls in the name of “honour”

¢ Women and/or girls are killed, because they are said to have committed a
crime, typically related to choice of partner, education and employment,
mode of dress, behaviour and/or contact with men who are not relatives.

¢ The United Nations Population Fund (UNFPA) has estimated that 5,000
women are murdered by family members across the globe each year in
honour killings.

¢ Honour killings take many forms, including: direct murder; stoning;
women and young girls being forced to commit suicide; and women being
disfigured by acid burns, leading to death.

¢ Honour crimes are usually committed by male family members as a
means of controlling the woman.
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The targeted killing of women and girls in the context of armed conflict

¢

In Rwanda, it was estimated that 200,000 to 500,000 women and girls were
victims of sexual violence, and that “rape was systematic and was used as a
‘weapon’ by the perpetrators of the massacres”.

The dowry-related killings of women

¢

Female infanticide and gender-based sex selection feticide

¢

Genital mutilation-related femicide

¢

During armed conflict, women/girls experience all forms of physical,
sexual and psychological violence, perpetrated by both state and nonstate
actors.

Reports of this practice were found during the Bosnian conflict, where
200,000 to 500,000 women and girls were raped. These occurrences
happened in the victim’s homes in front of their family or were committed
in large-scale detention camps. It was not uncommon that, soon after the
rape, the woman was killed.

Dowry is a cultural tradition in which the family of the bride gives cash
and presents to the family of the groom.

It was originally intended to support new couples beginning their married
life. However, India’s prevailing patriarchy as well as rising economic
demands has turned dowry into a commercial transaction. This reinforces
the financial dependency of the woman on their husband.

Female infanticide has been known to take such forms as the induced
death of infants by suffocation, drowning, neglect and/or exposure to
danger by other means.

In sex-selective abortion, abortions target female fetuses.

In the Indian state of Kerala, it is estimated that about 25,000 female
newborns are killed every year.

It is estimated that nearly 600,000 girls are missing in India each year as
a result of sex-selective abortions.

Female genital mutilation (FGM) is a destructive operation, during which
the female genitalia are partly or entirely removed and/or injured for
nonmedical reasons. Most often, the mutilation is performed before puberty,
typically on young girls between infancy and the age of fifteen.
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Infected wounds and unhygienic operations frequently lead to death.

¢

FGM is prevalent in Africa, Asia and the Middle East, as well as among
immigrants in Australia, Europe and the United States.

The killings of women due to accusations of sorcery and/or witchcraft

¢

If women are perceived to be dangerous and/or a threat to men, they may
be cast as scapegoats in the form of an accusation of witchcraft and/or
sorcery. Some accusations are economically motivated, for the intended
purpose of taking over land or possessions.

In a study conducted in Zimbabwe, it was found that of the 42 cases of
femicide involving women older than 50, most of the women had in fact
been accused of witchcraft by male relatives prior to the killings.

Femicides associated with gangs, organised crime, drug dealers, human
trafficking, and the proliferation of small arms

¢

These sorts of crimes are very common in Mexico and Central America.

The dowry-related killings of women

¢

Dowry is a cultural tradition in which the family of the bride gives cash
and presents to the family of the groom.

It was originally intended to support new couples beginning their married
life. However, India’s prevailing patriarchy as well as rising economic
demands has turned dowry into a commercial transaction. This reinforces
the financial dependency of the woman on their husband.

Female infanticide and gender-based sex selection feticide

¢

Female infanticide has been known to take such forms as the induced
death of infants by suffocation, drowning, neglect and/or exposure to
danger by other means.

In sex-selective abortion, abortions target female fetuses.

In the Indian state of Kerala, it is estimated that about 25,000 female
newborns are killed every year.

It is estimated that nearly 600,000 girls are missing in India each year as
a result of sex-selective abortions.

Genital mutilation-related femicide

¢

Female genital mutilation (FGM) is a destructive operation, during
which the female genitalia are partly or entirely removed and/or
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injured for nonmedical reasons. Most often, the mutilation is performed
before puberty, typically on young girls between infancy and the age of
fifteen.

Infected wounds and unhygienic operations frequently lead to death.

¢ FGM is prevalent in Africa, Asia and the Middle East, as well as among
immigrants in Australia, Europe and the United States.

The killings of women due to accusations of sorcery and/or witchcraft

¢ If women are perceived to be dangerous and/or a threat to men, they may
be cast as scapegoats in the form of an accusation of witchcraft and/or
sorcery. Some accusations are economically motivated, for the intended
purpose of taking over land or possessions.

¢ In a study conducted in Zimbabwe, it was found that of the 42 cases of
femicide involving women older than 50, most of the women had in fact
been accused of witchcraft by male relatives prior to the killings.

Femicides associated with gangs, organised crime, drug dealers, human
trafficking, and the proliferation of small arms

¢ These sorts of crimes are very common in Mexico and Central America.ln
drug culture, hurting a woman symbolises the cohesion of the gang,
demonstrates masculinity and diminishes the enemy’s morale.

¢ The fact that women are typically used as “drug mules” for the carrying of
drugs on their person without concern for health or safety only reinforces
their disposable value.

The killing of aboriginal and indigenous women and girls because of their
gender

¢ Aboriginal and indigenous women and girls experience extremely high
levels of violence.

¢ In Guatemala and Australia, recent reports indicate that aboriginal women
are at far greater risk of being the victims of femicide, rape and other
assaults, as compared to non-Aboriginal women.

The killing of women and girls because of their sexual orientation and
gender identity

¢ This is characterised by levels of serious physical violence that in some
cases exceeds those present in other types of hate crimes.

Source: Taken from: FEMICIDE: The Killing of Women and Girls Around the World
by Claire Laurent. Academic Council on the United Nations System (ACUNS)

Vienna Liaison Office.
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Feedback

The seriousness and the extent of violence against women is the reason why we need to

discuss violence against women as a subtopic.

The set of values (ideology of male superiority) that allows men to oppress women also
includes a set of myths often used to justify or deny violence against women. Let us look
at these myths around violence against women. A myth is a story, which is not true,
but is believed to be true by many people. Remember what Baker Miller said about
dominants in society who very often obscure the truth of what they are doing by creating
false explanations, and where subordinates absorb large parts of the untruths and myths
created about them by the dominants. Paul (1993:203) also warned us against self-
deception. According to him, we tend to falsify the issues and events to our advantage in

order to fit our own understanding and perspective.

Our justice system is being changed to bring it more in line with the principles of the
Constitution, but the process is slow. Under the new Constitution all people, including
women, have the right to freedom from all forms of violence. The state has obligations
arising from this right and is obliged to promulgate laws to protect women and children.
The government attempts to meet these obligations. However, it is not easy to implement
this basic right, because there is an ideology of male superiority that is deeply imbedded

in the structures of society.

Although laws give women tools to improve the quality of their lives and to protect
themselves from abuse, it is important to note that in order to have real change, attitudes
and values need to be transformed. Customs, religion and tradition work together to
reinforce patriarchy. These patriarchal attitudes that are held by many men, encourage
inequality and the abuse of power, which lead to violence against women. It is, after all,
easier to abuse a person you regard as an object, or your possession, rather than an
equal. It is also very easy to physically hurt people weaker than yourself, such as women

and children.

Violence against women is not just an isolated matter, it affects men, children, parents
and co-workers. Violence against women is a problem of society and the consequences

for society as a whole is very serious.

1t is important to note that organisations like the Rape Crisis clinics, People Opposing
Women Abuse (POWA), NISAA, and the National Crime Prevention Strategy have created
an awareness of the reality of abuse against women. Due to their work, police and social
workers are developing the awareness that women and children have to be protected

from violent men who use their power to abuse women.

130



HRV1601/001

7.8 Women and economic power

A further aspect of women’s oppression worldwide is women’s exploitation
in economic systems. The following facts emerged from research done for
a decade and presented at the Nairobi UN Conference for Women in 1985:

¢ women compromise 51% of the world’s population
¢ they work for 65% of the world’s working hours

¢ they earn 10% of the world’s income

¢ they own less than 1% of the world’s assets
(Source: Hope & Timmel, 1999)

These figures include women from all walks of life, from the rural peasant
women to the middle-class professional urban women. Although there are
many issues relating to women and economic power, we will address one
that is of great concern in our society — the issue of maintenance.

Most women carry a triple burden. They are expected
4 to care for the needs of the family

4 to contribute to family income, and

4 to bind members of the community together
(Source: Hope & Timmel, 1999)

Taking care of the needs of a family includes a range of duties, such as
the daily cycles of cooking and cleaning; meeting the constant demands of
babies, small children, bigger children, husbands; shopping; looking after
the sick; taking care of the elderly; growing crops; and fetching water and
firewood.

Contributing to the family income means having a full-time or part-time
job, which normally entails travelling to and from work. Women mostly
occupy the lower-paid jobs. If they have managed to reach middle or upper
management positions, they generally have to work much harder than
their male counterparts and promotion, due to competence alone, cannot
be taken for granted.

Middle-class women have the advantage of being able to employ other
women to do some or most of the cooking and cleaning. Working class
women and rural women do not have this privilege. Many urban women
have access to labour-saving resources such as running water and
electricity, unlike their rural sisters. However, even middle class women
still have a big workload in terms of the other duties, especially in meeting
the needs of their children.
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Let’s look at the issue of maintenance now and see how many women have
had to struggle to secure payment from their former husbands.

7.8.1 The issue of maintenance

Maintenance is the money paid out to a woman after a divorce to help
her support the children from such a marriage. Maintenance is also
relevant to relationships where the man and woman were never married.
If maintenance is not paid, the woman in question will obviously struggle
even more than before. In addition to her other burdens, she is now the
only breadwinner.

In South Africa, maintenance is a big problem for women and it is a
situation frequently dealt with by the Commission for Gender Equality
(CGE). There has been a steady increase in recent years of single parent
households headed by a woman and, in most cases, this is simply because
men don’t seem to want to pay maintenance.

7.8.2 The Maintenance Act

The Maintenance Act was passed in 1998 to address the inadequacies
of the previous law. It recognises that the rights of children are very
important and should be given a high priority. Every child has a right
to a standard of living, which is adequate for his/her physical, mental,
emotional, moral and social development. Therefore, the law helps to
ensure that children get maintenance from the parents or people who have
a financial responsibility towards them. There is a legal duty of support
between parents and their children.

The Maintenance Act also provides for maintenance officers whose duty it
is to gather information on the financial position of the person who should
provide maintenance. There is also a maintenance investigator who is
responsible for finding the person who should pay maintenance, and who
will serve them with a subpoena or summons. The maintenance courts
will look at the following issues, as stipulated by the new law:

The duty of supporting the child is the responsibility of both parents.

The parents should share responsibility for the support of their children,
according to what they can afford.

The duty to support applies to legitimate as well as children out of
wedlock.

Maintenance can be deducted directly from a person’s salary. The person’s
consent is not required and the employer has to comply with the notice. A
debit order instruction can also be implemented on the person’s account.
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¢ If the parent fails to appear in court for the maintenance hearing, the
court can go ahead and make a maintenance order in his absence.
Any deductions from his salary will be automatic.

¢ If the person does not pay maintenance, the law provides for a fine or
a jail sentence of not more than one year.

¢ The maintenance court can also grant an order to recover arrears in
maintenance with interest.

The maintenance problem has been seen primarily as a woman’s problem,
and not as a human rights problem. Considering the rights of children,
and the rights of women, maintenance is indeed a human rights matter.
The new law will make it easier for women to get maintenance from the
fathers of their children. However, as before, attitudes of power flowing
from the ideology of male superiority also need to change so that men
accept their responsibility for their children.

In the next section you will read about another aspect of women’s struggle
for their rights, this time over their reproductive and sexual rights.
7.9 Women’s reproductive and sexual rights

The right to reproductive and sexual health for women includes the right
to -

¢ choose when and whom to marry

¢ choose whether or not to have children — also how many children and
the spacing between them

¢ access to information about reproductive health to enable people to
make free and informed choices in all areas of their lives

¢ equality and equity (fairness) for men and women so that the choices
they make can be free from discrimination based on gender

¢ sexual and reproductive security — this includes freedom from sexual
violence or being forced to have sex, and the right to privacy

4 access to quality reproductive and sexual health throughout life, not
just when a woman is pregnant, but from girlhood to old age

(Source: Brimohanlall et al, 1999)

Thinking about women’s reproductive and sexual rights raises a whole
variety of topics, such as contraception, sexually transmitted diseases,
pregnancy, abortion, HIV/AIDS, etc. We have chosen abortion because it
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is a very controversial issue, and also one charged with strong emotions.
We think it will be valuable to examine this topic in terms of human rights,
as well as religious and moral values.

79.1 Abortion

In South Africa, abortions used to be available to women only for the
following reasons:

¢ if the pregnancy is the result of rape or incest
4 in the likelihood that the child would be born severely handicapped

¢ if the woman’s life (mentally or physically) would be endangered by the
pregnancy

Under these circumstances, the woman needed the express permission of
a medical specialist. These limited conditions made it extremely difficult
for a woman to get a legal abortion. And yet abortions happened frequently.
Safe abortion was available to women only if they had enough money or
could go overseas for one. Women who couldn’t afford safe abortions had
back street abortions that often put their lives at risk.

It has been estimated that about 200,000 illegal abortions took place
in South Africa every year, or one out of every eight or ten pregnancies
were terminated. Many of these women were poor, unmarried, and living
in cities. In many cases, these abortions were performed badly and the
women were admitted to hospital or died. For example, in 1990, in one
hospital alone, there was an average of three deaths a day among black
women admitted for incomplete abortions.

7.9.2 The Choice on Termination of Pregnancy Act (1 February 1997)

The very first post-apartheid parliament introduced the Choice on
Termination of Pregnancy Act. This was introduced by the governing
African National Congress stating that “every woman must have the right to
choose whether or not to have an early termination of pregnancy according
to her own beliefs”. Despite the fact that the parliament members were to
be allowed to vote according to their personal beliefs, the ruling party
(ANC) ruled that its own members may not vote against the Act, and the
Act passed by 209 votes to 87 (five abstained, 99 were absent). Since then,
abortions are legal, though still regarded as a very controversial human
right by cultural and religious groups.

What is your view?
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7.9.3 Abortion and the Constitution

According to the Termination of Pregnancy Act the following conditions are
stipulated:

4 An abortion is to take place during the first 12 weeks of a pregnancy
¢ It is to be performed at the request of the pregnant woman

Later than 12 weeks a pregnancy may be terminated only if it endangers
the woman’s mental or physical health if:

¢ a severe injury to the foetus is detected

4 the woman suffers from a severe mental or physical abnormality
¢ the pregnancy resulted from rape or incest
¢

it would significantly affect the woman’s social or economic
circumstances

The abortion during the first 12 weeks is to be performed by a medical
practitioner/trained nurse, after 12 weeks only by a medical doctor. It
must be performed in a government-approved institution

4 An abortion can only be performed with the informed consent of the
woman, and no other person’s consent may be required.

¢ Inthe case where a minor is pregnant, she must be advised to discuss it
with her parents, guardian or family, but their consent is not required.

¢ When a pregnant woman is seriously mentally ill or in a coma, her
pregnancy may be terminated with the consent of her spouse or
guardian.

¢ Itis a crime for anyone to perform an abortion without being qualified
to do so, or in an unapproved facility; it is also a crime for anyone to
prevent a legal abortion or obstruct access to an abortion facility. The
penalty is a fine or imprisonment for up to ten years.

794 How does the Constitution guarantee the implementation of this law?

The section on freedom and security of the person (section 12) of the Bill of
Rights guarantees a woman’s right to terminate her pregnancy, especially
in the second part of this section: “everybody has the right to bodily and
psychological integrity”, including the right to make decisions concerning
reproduction and control over her body.

Section 11 of the Bill of Rights, the right to life, also affects a woman’s
right to have an abortion, but is less clear than the previous two rights.
Who has the right to life, one may ask — the foetus or the woman carrying
the foetus?
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According to the Abortion Law, the following provisions are made:

4 Women have a legal right to be referred to a clinic or hospital providing
abortion services.

¢ Any girl or woman may have an abortion in the first three months
of her pregnancy. After the first three months, the process is more
complicated.

4 A woman, even a minor, does not have to get consent to terminate a
pregnancy.

Counselling is available for any woman who wants to terminate her
pregnancy — but only if the woman requires it. The health worker who
does the counselling work may not, in any way, influence her decision.
The purpose of the counselling is to ensure that the woman knows what
to expect from the operation.

Activity 7.3

What do you perceive as controversial or not in this right? “... even a
minor, does not have to get consent to terminate a pregnancy ... a minor does not
need the consent of her parents to terminate the pregnancy ...”

One of the counterarguments is: the same minor cannot open a bank account
or travel overseas without the consent of the parents. How does this tally in
with the right to terminate a pregnancy without the consent of parents? What
is the difference here?

Feedback

The Termination of Pregnancy Act did not go unchallenged. The Christian Lawyers
Association and other anti-abortion groups took the case to court challenging the
Minister of Health and others of the constitutionality of the Act, asserting that it violated
the right to life, since the life of the foetus is denied by an abortion which is contained in
section 11 of the Bill of Rights.

The case was dismissed in 1998 by the High Court, ruling that a foetus is not a person and
does not have a right to life. Their argument was thus unsuccessful, because they could
not prove, either with scientific evidence or philosophical arguments, that the foetus
is a person. Since it cannot be proven that the foetus has the right to life, the woman's
right to make choices about her body is paramount. The court’s ruling in this case was
therefore that the Termination of Pregnancy Act was not unconstitutional (Meyerson,

1999 & Makatini, 1993).

136



HRV1601/001

In 2004, the Christian Lawyers Association brought a second constitutional challenge,
this time against the provisions of the Act that allow a girl under the age of 18 to have
an abortion without the consent of her parents or guardian. The court also dismissed this
case, noting that the common-law rules relating to informed consent mean that a girl
who cannot understand the consequences of an abortion is not able to legally consent to

one without the assistance of her parents.

On 11 February 2005 the Choice on Termination of Pregnancy Amendment Act, 2004
(Act No 38 of 2004), came into force which amended the Choice on Termination of
Pregnancy Act, 1996.

The act was taken to the Constitutional court and on 17 August 2006, the Constitutional
Court ruled that the Choice on Termination of Pregnancy Amendment Act, 2004 was
invalid. This was the outcome of the case of Doctors for Life International versus the
Speaker of the National Assembly and Others. The Act was invalidated not because
of its content, but because Parliament had not allowed for the public participation
required by the Constitution; however, the court suspended its order for 18 months to
allow Parliament to remedy the situation. Parliament re-enacted the amendments under
a further amending Act, the Choice on Termination of Pregnancy Amendment Act, 2008
(Act No 1 of 2008), with the required public participation, and this amending Act 1 of
2008 came into force on 18 February 2008.

7.9.5 Historical support for the Abortion Law

Judge Kate O’Regan contextualises the discussion on the right to life as
follows: (quoted in Olckers, 1999).

One year before the Termination of Pregnancy Act was passed,
in 1995, Ilze Olckers, Director of the Lawyers for Human Rights
Women’s Desk, delivered a paper at the Seminar for South African
Parliamentarians on Human Rights. In the paper, she looks at the
right to life from the perspective of the South African Constitution
and human rights discourses, rather than from a moral, religious,
philosophical or ethical position. Below is an extract from her paper.
The extract includes a list of factors that count towards the argument
for legalised abortion as part of a human rights discourse.

I admit that it would be very easy to factually prove the extent to which
the right to life and dignity of women are infringed inter alia:

¢ carrying a pregnancy to term is 25 times more dangerous to a
woman'’s life than obtaining a legal, safe and early abortion
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¢ according to statistics, up to 359 women in South Africa die each
year as a result of preventable back street abortions; many more
women suffer very serious physical and psychological complications
as a result of preventable back street abortions

¢ the overwhelming majority of these women are black minors

¢ the feminisation of poverty globally, supported by local South
African statistics of income levels of female headed households,
indicate that women will suffer economically by having a child

¢ studies done regarding the negative psychological consequences
of abortion have shown that the negative impact is directly related
to the inaccessible, illegal, clandestine and stigmatised nature of
abortion and not the act of termination itself

¢ the high levels of child abandonment, child abuse and neglect and
infanticide in South Africa, by both biological parents, by adoptive or
foster parents or indeed by members of extended families, indicate
the extent to which children are at risk from their caretakers, and
the extent to which primary caretakers of children are under stress

¢ the high levels of violence against women in South Africa and the
extent to which women are trapped in abusive relationships are
in the majority of cases directly linked to women’s concerns about
their children (Olckers 1999).

For many people, Olckers’ (1999) and O’Regan’s (quoted in Olckers, 1999)
arguments ring true. Since it is the woman who carries the foetus, gives
birth to the baby, and is responsible for raising the child, she is the one
who should have the power to make decisions over her own body and her
capacity to take care of the child, to ensure some quality of life for herself
and the child.

On the other hand, there are people who feel strongly that the life of the
foetus presents a moral and religious dilemma, not only for the woman,
but also for the whole society and its commitment to human life.

It is important to remember that each position carries with it a number
of responsibilities. For example, what is the responsibility of those who
support abortions in terms of:

4 educating women about the nature of the actual experience they are
to undergo

¢ providing safe and accessible abortion services to women

4 counselling and preparing women for the psychological, emotional and
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¢ spiritual effects of the experience
¢ ongoing education and support for women on their reproductive health
For those who oppose abortion, what is their responsibility in terms of:

¢ educating women to avoid unwanted pregnancies through other
means, for example effective contraception

¢ supporting women during their pregnancy

providing ongoing financial and emotional support for women and
children after the birth of the child

To conclude this study unit, I ask you to take part in the human rights
discourse as you consider the question of polygamy. The following summary
activity will help you draw together some of the skills you have learnt so
far.

Activity 7.4

Write a letter to a newspaper of your choice, expressing your own opinion on

polygamy. Remember, you have to take part in the debate in a transformational
way. Use the arguments concerning women and their problems mentioned in
this study unit to guide your thinking. The woman’s body belongs to herself

and no one else. Discuss the various aspects of this debate.

710 Conclusion

There have been huge changes in South Africa over the last few years, and
women have been part of these and are affected by them. In South Africa,
the structures have changed — there is a new Constitution and a Bill of
Rights that incorporates equality for women. Women have rights, and in
this study unit we have discussed a few. But we need to get to know others
as there are many more issues about women that could be considered and
discussed.

From the discussions in this study unit, it is clear that while human rights,
in principle, allow women the same rights as men, the value system in our
society firmly entrenches the ideology of male superiority. It is true, of
course, that there are many women, and a substantial number of men,
who do not support sexism, and who actively confront it in all kinds of
contexts. However, as we have seen, there is still a long way to go before
the human rights in our Constitution will be as equally applied to women
as to men. What forms should this commitment to equality for women
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take? Below we offer a few ideas for you to think about, to continue the
discourse, and perhaps even to start taking action.

Men need to become convinced that nothing is to be gained from having
their “feet on someone else’s neck”. They need to learn that there is much
to be gained from the women in their lives, wives, girlfriends, mothers,
sisters, daughters, in terms of strength and love.

Women need to move away from their status as victims, and empower
themselves and other women.
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STUDY UNIT 8

CHILDREN'’S RIGHTS

Outcomes for Study Unit 8

After completing Study Unit 8, you should be able to —
¢ define and delimit the concept of children’s rights

¢ identify, evaluate and distinguish between the different types of
children’s rights

¢ understand and describe the basis and historical development of
children’s rights

4 describe and imagine the different ways in which children’s rights
can be promoted, protected and encouraged

¢ discern and recognise when children’s rights and dignity are abused,
for example in the case of children and human trafficking

8.1 Introduction

In this study unit we are continuing the discourse on human rights by
focusing on children’s rights. This is important, because children whose
rights are acknowledged and respected will grow into adults who will be
empowered to respect the rights of their children and peers. This implies
that a culture of human rights is generated from the bottom up. The general
aim of this study unit is to help you make informed choices concerning the
rights of children and the violations thereof.

To begin with, we will look at perspectives on children: Examine your
views on children. Who qualifies as a child? Then we will examine the
development of children in order to learn more about the needs of children
as they grow through the various stages of their lives. Once we have built
up a clear picture of the development of a child, we will examine children’s
rights as reflected in an international document as well as in the South
African Constitution. What follows will be an examination of children’s
rights in South Africa. Hopefully this will put you in a good position to
understand that children have rights, but also the responsibility of parents,
guardians and sponsors ensuring that children’s rights are respected and
upheld.
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8.2 Who are regarded as children today: the changing views on
children

Read the following extracts — the first written in the 18th century, and the
second, a century later.

If wilfulness and wickedness are not driven out, it is impossible to give a child a good
education ... advise all those whose concern is the education of children to make it
their main occupation to drive out wilfulness and wickedness and to persist until they
have reached their goal ... if parents are fortunate to drive out wilfulness from the very
beginning by means of scolding and the rod, they will have obedient, docile and good
children ... If their wills can be broken (in early childhood) they will never remember
afterwards that they had a will, and for this very reason the severity that is required will

not have any serious consequences (J Sulzer 1748, quoted in Miller 1994).

Just 100 years ago, children were looked upon not as future adults, but as small or
miniature adults. From the time of the Roman Empire, through the Middle Ages and the
industrial revolution, up to the end of the 19th century, European children of six or eight
years were full-fledged workers on the farms, in shops, factories and professions. Their

ties to parents, home and family were severed or loosened very early in life (Flekkoy &
Kaufmann 1997:12).

In the first half of the 20th century, the following international documents
were drawn up:

¢ the Geneva Declaration (1924)
4 the United Nations Declaration (1959)
This is how they perceived children and their rights:

¢ The 1924 Geneva Declaration saw the child as an investment for
the future, “with a dividend of peace and harmony between nations”
(Freeman 1996).

4 The scope of the 1959 United Nations Declaration on the Rights of
the Child was wide, but it focused very much on protection and welfare.
There was no recognition of a child’s autonomy, or any understanding
of the importance of a child’s wishes and feelings.

Free Rights of a child posters, taken from the UN
Convention on the Rights of a Child
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The more recent United Nations Convention on the Rights of the Child
was finalised in 1989. It draws on the previous two documents (Geneva
Declaration and United Nations Declaration), but takes the discussion on
children’s rights a lot further. Here follows a summary of the document:

¢ General rights

7/

% These include the right to life, the prohibition against torture,
freedom of expression, thought and religion, the right to information
and privacy.

¢ Rights requiring protective measures

% These include measures to protect children from economic and
sexual exploitation, to prevent drug abuse and other forms of neglect
and abuse.

¢ Rights concerning the civil status of children

*

% These include the right to acquire a nationality, the right to preserve
one’s identity, the right to remain with parents (unless their best
interests dictate otherwise) and the right to be reunited with their

family.
4 Rights concerning development and welfare

% These include the child’s right to a reasonable standard of living, to
health and basic services, the right to social security, to education
and to leisure.

¢ Rights concerning children in special circumstances or “in
especially difficult circumstances”

R

% These extend to such children with special needs, refugee children
and orphans. There are special regulations on adoption, the cultural
concerns of minority and indigenous children and on rehabilitative
care for children suffering from deprivation, as well as a prohibition
on the recruitment of soldiers under 15 years of age (Freeman
1996).

You will have found that our Bill of Rights and the United Nations
Convention on the Rights of the Child are very similar. Note that we have
only provided you with a summary of the United Nations Convention on
the Rights of the Child. You will have found that our Bill of Rights and
the United Nations Convention on the Rights of the Child are very similar.
Note that we have only provided you with a summary of the United Nations
value of childhood in its own right. The 1989 United Nations Convention
on the Rights of the Child recognises children as full human beings, with
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integrity and personality, and with the ability to participate fully in society
(Freeman 1996). As Flekkoy and Kaufman suggest:

Children should not be perceived as ‘not yets’ or ‘becomings’, in the
sense that their value lies in their future as adults, but as ‘beings’.
Childhood as a social phenomenon will exist regardless of the fact that
each child outgrows childhood |[...] Education of children, for instance,
is an absolute necessity for the continued existence and development
of every society [...] Individual children and children as a social class,
thus become the subjects of concern and interest (Flekkoy & Kaufman
1997).

8.2.1 African perspectives

In traditional African communities, children were a sign of the fruitfulness
of a marriage and a blessing to the family. At the same time, children
were seen not only as belonging to the nuclear family, but to the whole
community, which shared in the care, education and the discipline of the
children.

Although all children were welcomed into the community, specific roles
and responsibilities were assigned to girls and boys, particularly once
they had attended initiation school and entered young adulthood. When it
came to opportunities to attend school, very often boys were privileged, as
an education was not considered important for girls who would one day be
married and be supported by their husbands.

The situation in South Africa, under apartheid and the migrant labour
system, was particularly damaging for African children. Young children
were usually left behind in the rural areas in the care of grandparents or
other family members, while their parents sought work in the urban areas.
Thus, family life became severely dislocated and many children grew up
not knowing their parents, their fathers in particular.

8.2.2 Age or responsibility?

The concepts of “child” and “childhood” are still not universal concepts.
One view is to use age and to see a child as someone at preschool age,
that is, younger than seven years. Or, a child is someone who has not yet
reached puberty, that is, between 12 and 14 years. Are they teenagers,
children or young adults? Alternatively, one can also use maturity and
taking responsibility for certain actions as the criterion for judging when
a person is no longer a child.
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Examples of such responsibilities could include:

voting or driving a car

being charged for criminal behaviour

taking responsibility for siblings

herding the animals or looking after the family’s property

having sexual relations

¢
¢
¢
¢
¢
¢

drinking alcohol

The contradiction is that a child of 16 years may be mature enough to
care for her younger siblings, yet have no legal rights, in spite of the adult
responsibilities she carries. Yet again, when young men from traditional
African communities have completed the initiation rites, are they to be
considered men? Should they have the rights and responsibilities that
adults have? A child of 12 can decide to have an abortion without the
consent of her parents, yet she is not old enough to take out a bank loan
or travel out of the country without the consent of a parent/guardian.

The concept of “child” cannot simply be determined by age. However, our
Constitution uses the criterion of age (18 years). Since childhood as a
concept is important in our time, and because we want to invest in children
in order to ensure the future of our society, we need to look critically at
some theories of how children develop.

Activity 8.1

Study the Rights of Children as set out in section 28 in the Constitution of
South Africa. Assess if children in South Africa are protected according to these
rights. Where necessary, give practical case studies to substantiate your views
positive or negative.

Children’s rights in South Africa

Section 28 in the Constitution of South Africa is devoted to children and
outlines the rights that they are entitled to. This does not mean that other
rights enshrined in our Constitution do not apply to them — section 28 is
specifically for SA citizens under the age of 18. It reads as follows:

1. Every child has the right
(a) to a name and a nationality from birth;
(b) to family care or parental care, or to appropriate alternative care
when removed from the family environment;
(c) to basic nutrition, shelter, basic health care services and social

services;
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(d) to be protected from maltreatment, neglect, abuse or degradation,;

(e) to be protected from exploitative labour practices;

() not to be required or permitted to perform work or provide services
that -

(i) are inappropriate for a person of that child’s age; or

(i) place at risk the child’s well-being, education, physical or
mental health or spiritual, moral or social development;

(g not to be detained except as a measure of last resort, in which
case, in addition to the rights a child enjoys under sections 12 and
35, the child may be detained only for the shortest appropriate
period of time, and has the right to be

(i) kept separately from detained persons over the age of 18
years; and

(ii) treated in a manner, and kept in conditions, that take
account of the child’s age;

(h) to have a legal practitioner assigned to the child by the state,
and at state expense, in civil proceedings affecting the child, if
substantial injustice would otherwise result; and

(i) not to be used directly in armed conflict, and to be protected
in times of armed conflict.

2. A child’s best interests are of paramount importance in every matter
concerning the child.
3. In this section “child” means a person under the age of 18 years.

Source: info.gov.co.za

8.3 The development of a child

Childhood experiences differ from individual to individual, and from culture
to culture. You may have noted some positive experiences in your home
and school environment, for example, of being cared for and protected; of
play and laughter and warmth; of bedtime stories and family outings; of
gatherings with grandparents and the extended family; and of teachers
who encouraged you at school. On the other hand, the activity may have
surfaced some negative experiences. Perhaps you experienced neglect
or abuse as a child; or you were forced by circumstances to live away
from your family. Some people might have experienced severe forms of
discipline in their homes or at school. Certainly, until recently, it was the
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norm for corporal punishment to be used in schools; so many people from
all cultures have had experiences of beatings at school. Let’s look at how
a psychologist, Eric Erikson, explains the way these various childhood
experiences affect a child’s development.

8.3.1 The theory of Eric Erikson

There are many theories on how children develop, including those developed
by Piaget, Kohlberg and Erikson. In this section, we will be working with
the theory of Eric Erikson. Central to Erikson’s theory is the assumption
that human development happens via a series of stages of which there
are a total of eight. Of these, the first five deal with childhood and we will
discuss these. Below is a representation of all the stages. Don’t worry if the
diagram is difficult to understand - it is densely packed with information
and will be explained.

It is important to point out that Erikson writes from a Western cultural
perspective, so you should consider whether his ideas have a broad enough
application to our South African/African context.

Maturity Ego Integrity versus
65 v Wisdom
0Old Age Despair, Disgust |
" i . 5 -
2565 Wi o Gmuaw versus Care
Aduithood Stagnation
2026 W Young Intimacy versus Love
Adulthood Isolation
122 V Puberty & Ego Integrity versus
Adolescence Role Confusion
Industry versus
611 IV | School Age
Ag tefesiority Competency
Play Initiative versus
6 I poseetrormarm s
Age Guilt Popose
' Early Autonomy versus
23 0 ) il
Childhood Shame, Doubt vipowet
Basic Trust versus
| Inf
one ancy Basic Mi Hope

Figure 1: (adapted from Hjelle and Ziegler 1976)

These stages, each represent a period in the life of an individual. Each of
the stages has an optimal (maximum) time during which it dominates the
person’s development. In Figure 1 above, you will notice these stages on
the left-hand side of the table. For example, Stage III, the Play Age, lasts
between four and six years of age.

According to Erikson, when an individual has completed all the stages
successfully, s/he should be a fully functional human being. What
constitutes the successful completion of each stage, then, and when is a
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stage unsuccessfully completed? Each stage in a person’s development
has a fundamental issue that is central to it, or as Erikson calls it, a crisis
or turning point. (Note that for Erikson the term ‘crisis’ implies a source
of strength, vitality and change, not a threat or catastrophe.) This turning
point or crisis arises from:

4 physiological maturation and
4 social demands made on the person at the specific stage of development

The development of a person is determined by the way the “crisis” is
resolved. As you will see in Figure 1, each crisis or turning point is named.
For example, the turning point/crisis of Stage II, Early Childhood, is
autonomy versus shame and doubt. The positive resolution of that crisis
would result in a sense of autonomy — the ability to control those activities
that affect the child’s life — being absorbed in the ego of the person. (“Ego”
here is used in the psychological sense, which means the I, the self, of a
person.) The negative resolution of the crisis would result in shame and
doubt being absorbed into the person’s ego. The psychological strength
gained from the successful resolution of the crisis of autonomy versus
shame and doubt is willpower. The word next to each block describes the
psychological strength gained at each stage (Hjelle & Ziegler 1976).

8.3.2 Balanced, responsible adults

From the development theory, it is clear that children need certain
things to develop into balanced, responsible adults. When a child has
the right conditions and sufficient support to resolve the crisis of each
stage successfully, and in the process gains the respective psychological
strengths, then that child is likely to grow into a mature and balanced
human being.

On the other hand, if the different stages of a child’s life are not resolved
successfully, such children would have to carry considerable psychological
burdens. These burdens, as identified by Erikson, are quite frightening if
grouped together:

a lack of trust in themselves and the world
rage against themselves

doubt in their own abilities

feelings that they are unworthy

a lack of courage to work towards goals and aims in their lives

® & & & oo o

a sense of inferiority
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¢ alack of identity, resulting in feelings of personal disorganisation

¢ alienation, futility, and aimlessness

8.3.3 Children’s needs

From our brief study of the development of a child, we can see that it is
extremely important for children to be protected, loved, encouraged and
nurtured (both physically and emotionally). This way they will grow into
well-balanced adults who will be able to take responsibility for their own
choices and who will be able to contribute meaningfully to society.

This discussion brings us to the question of children’s rights. How well do
children’s rights ensure that children have a fair chance to develop into
these balanced adults we all want them to be? Has our Bill of Rights made
any difference to the way children in South Africa are treated?

8.3.4 Children’s rights and responsibilities

Activity 8.2

Look at the rights below and fill in the corresponding responsibility.

RIGHT RESPONSIBILITY
1. Right to life and development ..........cooviiiiiiiiiiii e
2. Right to ProteCtion .......c.oeuiiiiiiiiiiii e
3. Right to health pProtection ..........coouviiiiiiiiiiiii e
4. RiIgINt t0 PIIVACY .tnininiiiiiiie ettt et en e eanen
S. Right to care by both parents ........coooeuviiiiiiiiii
6. Right to name and CitizenShip .......coouviiiiiiiiiiii e,
7. Right to mother tongue and culture ...
8. Right to €dUcation ......cooiuiiiiiii e
9. Right to freely express one’s OPinion ........cocieiiiiiiiiiiiiiiii e

10. Right to playtime and resting time .........coooviiiiiiiiiiiii e,

Reflection

Lots have been done to educate children in their rights, and often when
they do something that is morally wrong, they use “their rights” adversely
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to threaten their parents, teachers, elders or guardians. For this reason,
it is also imperative to educate children that to have a human right, does
not mean that it is an entitlement only, but it is also a privilege that comes
with responsible living and acting. It requires personal respect as well
as treasuring the rights of others. With a human right comes a human
responsibility and accountability, and it is precisely herein where the value
and the need for mature growth and transformation lies.

Look at the following example of a poster that is used to educate children
towards a culture of human rights. It requires matching the right with the
appropriate responsibility.

not to tH.IH-!
or harm sach
ethar

Free printable posters based around the rights of a child. Children match
the rights to the responsibilities

to dq wh-nl.'
!Img Con to
toak after
their
enviranment

8.4 Children in South Africa

We have examined the international codes on children and have seen
that children are recognised as important for the future in most societies,
and children’s rights have been developed and acknowledged world-wide.
Yet abuses of children, such as abandonment, neglect, enforced labour
and sexual violations have not disappeared in the 21st century. What
is the situation in South Africa? Are children’s rights in South Africa
acknowledged and enforced? Are children better protected than before?

8.4.1 The ideas of Alice Miller

In her book, For Your Own Good: The Roots of Violence in Child-Rearing,
Miller uses the childhood experiences of three people to explain and justify
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her theory that “every act of cruelty, no matter how brutal or shocking,
has traceable antecedents in its perpetrator’s past”. One of the three
case studies she uses deals with Adolf Hitler. Miller believes that Hitler’s
childhood allows us to study “the genesis of a hatred whose consequences
caused the suffering of millions”.

Little Adolf received constant beatings as a child; he knew that nothing
he did would have any effect on the daily thrashings he was given.
All he could do was to deny the pain, in other words, deny himself
and identify with the aggressor. No one could help him, not even his
mother, for this would spell danger for her too, because she was also
battered (Miller 1987).

Miller (1987) suggests that Hitler’s childhood traumas were largely
responsible for his terrible actions which caused a major war and the
murder of millions. However, not every child who is abused will grow into
a criminal. It is the suppression of the abuse in the abused child’s mind
that could well lead to criminality.

The repression of injuries endured during our childhood is the root
cause of psychic disorders and criminality. The price of repression and
denial in childhood, however necessary for the child, is the symptom
of the adult ... (I)t is not the cruel childhood alone, but rather the total
denial of this suffering and the flight from it into destructive grandiosity
that drove (Hitler) to become a mass murderer (Miller 1987).

Miller (1994) continues to explain her theory in the following way:

Since there are no warlike phenomena in nature, we are not genetically
programmed to withstand mistreatment as children. Animals kill their
young if they don’t want to care for them, but they don’t torture them
for years. For millions of years in the course of evolution, we have been
programmed to offer loving care to our newborn infants, and nature
has equipped our young to receive only positive treatment. We do
not have a natural mechanism for coping with mistreatment, nor can
we erase it from our bodies, as everything that happens in our lives
remains registered in our cells as information. Nature gives us only
the ability to anaesthetise ourselves when the mistreatment becomes
unbearable ... We forget the beatings and the disdain, or else we
maintain that they did us some good — and go on to engage in the same
practice with our children. The protective mechanism used by the child,
thus becomes fateful for the adult and our species, for repression leads
— out of pure ignorance — to the destruction of our own children and our
fellow human beings and to the acceptance of abuse as a normal way
of life (Miller 1994).
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8.4.2 Corporal punishment

Let’s return to Miller (1987) and her explanation of the origins of much
of adult violence. Her theory has influenced contemporary debates on
corporal punishment. For example, in 1977 the Swedish Human Rights
Commission proposed legislation to make the use of corporal punishment
by parents on their children punishable by law. The report states, inter
alia:

The Commission maintains that physical punishment is a form of
degrading treatment: mentally humiliating and dismissive treatment
is another. Their effect can be identical, that is to say, lack of self-
esteem, and a personality change which may leave its mark on the
child throughout its childhood and adolescence, and which may affect
itas an adult ... If the carer accepts violence and uses it on the child, the
risk exists that the child will also use violence in the future in order to
achieve its ends (quoted from The Child’s Rights: A Prohibition against
Beating, Autumn 1977, quoted in Nevell 1989).

Interestingly, there was only a very small voice of opposition in the Swedish
parliament at the time, which was believed to be from extremist religious
sects. They maintained that such a law against parents beating their
children was “unnecessary and even dangerous” because “by removing
the biblical right of the father to chastise his child, many well-meaning
parents would be stamped as criminals and many children would never
learn how to behave” (Nevell 1989). The response of a Conservative Party
member to this concern was the following:

Sweden was the first country to add this specific ban on physical
punishment to its civil law in March 1979 (Nevell 1989). In South
Africa legislation has been passed banning corporal punishment in
our schools. There has been opposition to this: from school teachers
who believe that this ban will negatively affect discipline in schools;
and, from certain Christian groupings who claim, in a similar way
to the Swedish groups, that their biblical right to discipline their
children, which parents transfer to teachers, has been infringed. In
a society where we are struggling with transforming our society from
an oppressive and violent one to a human rights culture, what is your
opinion on this debate? (Nevell 1989)

8.4.3 South African statistics

Reported crimes against children increased by 117% between 1993 and
1996. In 1996, the SAPS child protection unit alone dealt with 35,838
cases of crime against children. Between January and June 1999, 249,943
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cases (including murder, rape, assault and kidnapping) were reported
nation-wide to all police units (figures provided by the Crime Information
Centre, South African Police, February 2000).

Activity 8.3

Read the following extracts from the Department of Social Development/
Department of Women, Children and People with Disabilities/UNICEF (2012).
The report is called Violence against Children in South Africa. It starts with
a quote from Nelson Mandela’s Nobel Peace Prize Acceptance Speech, 10
December 1993.

“[A better society] will and must be measured by the happiness and welfare of
the children, at once the most vulnerable citizens in any society and the greatest
of our treasures.”

This comprehensive report, which you can read for yourself, deals with:
¢ violence against children in the home and family

¢ violence against children in the school

¢ violence against children in the community

¢ violence against children in the care and justice systems
¢ violence against children in places of work

¢ the consequences of violence against children

Read these extracts from the report

(Source: taken from the following http://www.cjcp.org.za/uploads/2/7/8/4/
27845461/ vac_final_summary_low_res.pdf)

Nuclear families in South Africa

Nuclear families are not the norm in South Africa as only 32% of children were living
with both their biological parents in 2010. Across all family structures and types, social
and environmental issues such as lack of or poor service delivery, poverty, unemployment
and substance use can increase the likelihood of violence. The extent of the HIV and
AIDS pandemic in South Africa has heightened concern about the particular form of
child-headed households. About 90 000 children were found to be living in households
with no adult member in the General Household Survey, 2010.
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However, contrary to common assumptions, 8§8% of these children had a living parent.
Further, only 1% of all orphans lived in child-only households in 2010. Section 137 of
the Children’s Act, 2005 (Act No 38 of 2005) has a broader definition of child-headed
households than a definition that includes only children living in households with no
adult member. The Childrens Act, 2005 defines child-headed households as those in
which the parent, guardian or caregiver of the household is terminally ill, has died, or
has abandoned the children in the household, and in which a child aged 16 years or older
has assumed the role of caregiver in the absence of an adult family member who can play
this role. This definition would expand the number of children living in child-headed
households. The Act’s provisions in respect of the children highlight the vulnerability of

these children and their need for special attention.
extent and nature of violence in the home

Common types of violence that occur in the home include sexual abuse, physical abuse
and corporal punishment, emotional abuse and neglect. Violence can also result in self-
harming behaviour and suicide, and this section therefore also briefly discusses these

phenomena.

sexual abuse The World Health Organisation defines sexual abuse as “the involvement
of a child in a sexual activity that he or she does not fully comprehend, is unable to
give consent to, or for which the child is not developmentally prepared and cannot give
consent, or that violates the laws or social taboos of society ... [it] may include, but
is not limited to (i) the inducement or coercion of a child to engage in any unlawful
sexual activity; (ii) the exploitative use of a child in prostitution or other unlawful sexual
practices; and (iii) the exploitative use of children in pornographic performances and
materials.” The definition is thus broad, and includes both contact and noncontact abuse.
This makes comparison across studies difficult unless each of the studies has clearly
identified the definition and scope. Statistics on the prevalence of sexual abuse are scarce.
Approximately 55 000 rapes of women and girls are reported to the police every year. In
2010/11 a total of 28 128 sexual offenses of children under 18 years were reported to the
police. However, these numbers are estimated to represent only about a ninth of actual
cases. Looking beyond police statistics, one study found that more than a third of South
African girls had experienced some form of sexual abuse before the age of 18 years. The
Teddy Bear Clinic in Johannesburg dealt with 1 979 cases of sexual abuse in 2010. In
a nationally representative sample of 11 735 South African women, 153 (2%) reported
being raped before the age of 15. Of these, 85% had been raped when between the
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ages of 10—14 years. However, younger children are not immune from this type of sexual
violence. In Gauteng in 2003 approximately 3% of the victims of reported rapes were
aged between 1 and 3 years. While women and girls are generally more at risk of being
sexually victimized, men and boys are not exempt from sexual violence. A 2009 study
found that 3.5% of young men reported having been raped by a man. On the perpetrator
side, a random population-based sample of South African men found that over a quarter
(28%) reported that they had ever raped someone. Of those who said that they had
committed rape, 73% had done so prior to the age of 20. The overwhelming majority
(84%) of rapes where the victims are children are perpetrated by males who are known
to the victim. Similarly, the 2005 National Youth Victimization Survey found that 8§8% of
sexual assault victims knew their perpetrator. More specifically, 29% of perpetrators were
friends or acquaintances of the victim and 11% were relatives or household members.
The 2008 National Youth Lifestyle Study found that 24% of the sexual assaults (including
rape) reported by young people took place in the respondent’s home. This is different
from adult rapes of which nearly half (48%) is perpetrated by strangers.

physical abuse and corporal punishment

corporal punishment

“I support the Global initiative to eliminate all corporal punishment at home, at school,
in institutions and community ... Violence begets violence and we shall reap a whirlwind.
Children can be disciplined without violence that instils fear and misery, and I look
forward to church communities working with other organisations to ... make progress
towards ending all forms of violence against children. If we really want a peaceful and
compassionate world, we need to build communities of trust where all children are
respected, where home and school are safe places to be and where discipline is taught by

example.” Archbishop Emeritus Desmond Tutu.

The South African Schools Act, 1996 (Act No 84 of 1996) prohibits the use of corporal
punishment within educational institutions. However, the 2005 National Youth
Victimisation Survey and 2006 National Youth Offending and Resilience Study found
that just over a half of respondents reported corporal punishment at school (51% and
56% respectively for the two studies). Males and females were equally likely to report
physical punishment. The 2008 National School Violence Study found that primary
school learners (70%) were more likely to experience corporal punishment at school

than secondary school learners (47%).
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physical abuse More than one in four children experience times in childhood when
they are physically punished on a daily or weekly basis. Sticks, belts and other tools are
frequently used and children commonly suffer physical injuries. During the development
phase of the Children’s Act, 2005, there was a proposal to ban physical punishment
within the home environment. This was not done due to the difficulty of policing these
private spaces as well as resistance from various cultural and religious groups. Physical
abuse can be defined as action “which results in actual or potential physical harm from
an interaction or lack of an interaction, which is reasonably within the control of a
parent or person in a position of responsibility, power or trust”. Corporal punishment
is widely practised by families in South Africa. The Human Sciences Research Council's
national study on corporal punishment indicates that 57% of parents had smacked their
children at some point. The majority (59%) of those who admitted to using physical

punishment had used a belt or other object to beat their children.

Corporal punishment is more common for younger than older children. The most
common age at which a child is smacked is three years old and the most common age at
which a child is beaten is four years old. This pattern may be explained by the fact that
younger children cannot be reasoned with to the same extent as older children. This can
lead to frustration for parents and other caregivers who do not understand the different

developmental stages that children go through.

The general trend — globally as well as in South Africa — is that children from poorer
households and children from rural areas are subjected to more severe and more frequent
corporal punishment than children from wealthier, urban contexts. Determining the
number of physically abused children is difficult as only the more severe cases are likely
to be reported. In 2008, Childline received 3 428 calls on their crisis line from children
reporting physical abuse. Of the approximately 10 000 injured children presenting at the
Red Cross War Memorial Children s Hospital (henceforth Red Cross Children s Hospital)
annually, 5% are as a result of intentional injuries, often physical or sexual abuse. There
is evidence to suggest that an abused child has a 60% chance of recurrence of abuse and

a 10% risk of an eventual fatal injury.

Two types of physical abuse that are often discussed in the literature are battered child
and shaken baby syndromes. Battered child syndrome occurs when there are multiple
sites of injury on the child’s body, resulting in serious injury or death. Doctors generally

uncover it when there is a marked discrepancy between the caregivers explanation for
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the injury and the nature of the injury. Particularly in circumstances of poverty, learners
may engage in sexual acts with educators in exchange for money or goods. Alternatively,
sexual acts are exchanged for improved marks or learners may be threatened with

physical punishment if they do not comply with sexual demands.

Regardless of whether the learner is over the age of consent (16 years old) according
to the law, sexual acts between educators and learners are in contravention of the
Employment of Educators Act, 1998 (Act No 76 of 1998). In addition, the South African
Council of Educators Act, 2000 (Act No 31 of 2000) states that when an educator has
been dismissed due to sexual abuse of a learner they are to be deregistered as educators
and may no longer be employed as education providers. However, while all educators
are legally obliged to report all abuse of which they are aware, this does not always
happen. The silence then appears to condone abuse in the school setting. Sexual violence
and exploitation in schools, as in other contexts, infringes on human rights. However,
sexual abuse of children in the school further infringes on a child's right to education.
In particular, violence can result in learners — and girls in particular — feeling forced
to leave school. The common law concept of in loco parentis implies that educators
have a role that includes the duty of care. This encompasses the obligation to look after

learners’ physical and mental well-being while they are in the school environment.

violence against children with disabilities

Estimates of the extent of disability among South African children vary widely, including
because of differences in definitions and instruments used for assessing disability. In
addition, differing levels of knowledge about disability will mean that disabilities may
be undetected in some settings. In 20006, one estimate put the prevalence of disability
among children under the age of 9 years at between 5,2% and 6,4%. This yields a total

of approximately one million children with disabilities in South Africa.

Retrospective analysis of children presenting at the Teddy Bear Clinic in Johannesburg
found that children with disabilities had a higher prevalence of neglect, physical abuse
and sexual abuse than other children. For example, children with disabilities had a 10%
prevalence rate of physical abuse compared to 6% of other children, while neglect was
found in 23% of children with disabilities compared to 13% of other children. Children
with disabilities were also substantially more likely to be sexually abused than other

children.
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Children with disabilities are easy targets for abuse because they may be less able to report
the abuse and often have lower self-esteem than other children, are less able to defend
themselves and are more dependent on, and thus perhaps trusting of, adults. Children
with disabilities also generally have a profound wish to be accepted by others and may
crave physical affection especially if they are neglected. This adds to their vulnerability.
Children with physical or mental disabilities may be reliant on adults for assistance with
their personal care, which involves considerable contact with their bodies. Potential
offenders may use this as an opportunity to abuse children and the abuse can remain
concealed as it forms part of an everyday care routine. Changes in behaviour which
result from abuse and which may bring abuse to the attention of adults are also often

attributed to the disability without consideration being given to the possibility of abuse.

violence against sexual minorities

South Africa was the first country in the world to have a Constitution that prohibits
discrimination on the basis of sexual orientation. However, homosexuals continue to
face discrimination and violence. The phenomenon known as “corrective rape” involves
attackers (usually family members, friends or neighbours) raping a homosexual woman
to “correct” her homosexual tendencies. There have also been cases where children of

lesbian mothers are raped in order to teach the mother a lesson.

Gay and lesbian children experience discrimination and lack of tolerance in the school
context from peers, educators and other adults. In a study conducted in 2003, 71%
of homosexual females reported experiencing rude comments, jokes, discrimination,
harassment, violence from peers, threats from parents, loneliness and fear, while 73%
of males reported threats of physical violence, physical abuse and feeling that they had

nobody to turn to or could trust.

cultural and traditional practices that are harmful to children

Culture is a source of social identity and provides individuals with specific meanings for
behaviour and social relationships in their daily lives. However, while beneficial to its
members, cultural practices can at times be harmful and undermine dignity, especially of
women and girls. This section briefly describes some of the potentially violent traditional
practices that can affect children. The African Charter on the Rights and Welfare of the
child, which has been ratified by South Africa, states that state parties are required to
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“.. take all appropriate measures to eliminate harmful social and cultural practices
affecting the welfare, dignity, normal growth and development of the child and those

customs and practices prejudicial to the health or life of the child.”

Virginity testing Virginity testing is used to control the sexuality of girls. It involves a
physical examination by an older woman in the community to find out whether a girl’s
hymen is intact by inserting a finger into the vagina. The testing practice is traditionally
used to bargain for a high bride price (lobola). The practice has, to some extent been
revived as it is seen as helping to prevent the spread of HIV and AIDS and early pregnancy
as well as identifying girls who are being sexually abused. However, at times, hygienic
standards are not maintained. The practice is also considered discriminatory as it is
directed only at girls and undermines their dignity and bodily integrity. Section 12(4)
of the Children's Act, 2005 prohibits virginity testing of girls under 16 years. Virginity
testing of older children can, however, be performed provided that consent is given by the
girl. Section 12(6) stipulates that the results of the test may not be made known without
the consent of the girl and section 12(7) outlaws any marking of the body of a child who
has undergone the testing. However, traditional leaders and women who conduct the

tests continue to practise the test outside of these laws.
Ukuthwala

Ukuthwala (meaning “to carry”) is a traditional practice — in particular in Xhosa-
speaking communities — that occurs prior to some customary marriages, where a young
man takes a young woman to his home by force. This is intended to force the woman's
family to enter into negotiations with the man and his family with regard to a customary
marriage. Traditionally, the woman consented to this and the practice of ukuthwala
served as a staged abduction by the couple to gain her parent’s permission to marry.
However, the practice has recently been used to force marriage of young girls to older
partners against the girl’s will. In 2009, it was reported that 20 girls in the Eastern Cape
were forced to drop out of school every month to follow the tradition of forced marriage,

with girls as young as 12 being forced to marry older men (at times 60 years old).

The practice is illegal in that section 12(2) of the Children’s Act, 2005 states that a
child below the minimum age set by law for a valid marriage may not be given out in
marriage or engagement; and that a person above that minimum age may not be given
out in marriage or engagement without their consent. Section 3 of the Recognition of
Customary Marriages Act, 1998 (Act No 20 of 1998) states that the prospective spouses

must be above the age of 18 years and must both consent to the marriage.
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Transition into manhood

In these cases, the circumcision is performed on older adolescents or young adults

(usually those aged 15-25 years).

A national study found that only 22% of African young men who were circumcised had
the procedure done in a hospital setting. Beyond hospitals, in 2007 there were 4 816 legal
initiation schools and a known 420 illegal schools in the Eastern Cape Province. More
than 12 500 initiates attended legal schools that year, while 1 460 attended illegal schools.

lllegal initiation schools are a major concern due to the risk of botched circumcisions.

In 2001, the Eastern Cape, which has the highest number of traditional circumcisions,
passed the Application of Health Standards in Traditional Circumcision Act. This law
aims to decrease the number of casualties by establishing a clear and strict framework
for the practice. This includes parental consent if the initiate is under the age of 21,
a medical examination prior to the operation, certification of the surgeon and nurse,

cleanliness of instruments and inspections.

Further, section 12 of the Children s Act, 2005 specifies that circumcision of male children
under the age of 16 is prohibited, except when it is performed for religious or medical
purposes. Circumcision of male children older than 16 may only be performed if the child

has given consent and been given proper counselling.

The Eastern Cape Act has resulted in the arrest and prosecution of several traditional
leaders whose actions resulted in the mutilation or death of young men. Despite this
important legislation, hospital admissions, mutilations and deaths from botched surgeries

seem to be on the rise (see Table 3).
Table 3: Harm as a result of winter male circumcisions in the Eastern Cape 2004—2007
Male circumcision

In South Africa, more than a third (35%) of males are circumcised. Circumcisions occur
for arange of reasons, including medical and religious reasons and personal preferences.
Muslim and Jewish boys are usually circumcised as infants, while some African cultures
view male circumcision as a rite of passage that prepares the individual for the transition

into manhood.
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Year Admissions Mutilations Deaths
2007 329 41 24
2006 288 5 23
2005 288 9 23
2004 118 3 14

(Since 2000, more than 500 boys have died in the Eastern Cape, alone, from injuries
sustained during initiation rituals, and it is nearly impossible to determine how many
cases ever reached official judicial closure. This year is no different. Only five arrests

have been made in the Eastern Cape this season.) See more at:
http://groundup.org.za/content/initiation-deaths-can-be-stopped#sthash. NziraDtx.dpuf

Despite the dangers, due to the stigma attached to noncompletion of the ritual, parents
may prevent their children from being removed from the initiation school and admitted to
a health care facility when complications arise. Initiates themselves may refuse outside
intervention. Moreover, traditional initiation schools outside of secluded areas may result
in stigma and a lack of respect, perhaps because the initiation may be seen as easier or

not traditionally sound.

Further, a study that investigated community perceptions of traditional circumcision

found that only 17% were aware of the risks associated with the procedure.

Female genital mutilation, also known as female circumcision or cutting, refers to any
unnecessary modification of the normal female genitalia without any medical benefit
to the patient. The practice occurs in approximately 28 African countries as well as
in some Middle Eastern and Asian countries and affects 136 million females globally.
Complications as a result of the procedure can arise and can cause severe pain, shock,
bleeding, infection and injury as well as long-term consequences such as infertility,
bladder infections, cysts, childbirth complications and death. The practice is rare overall
in South Africa, but it has been reported in some immigrant communities and is found in

particular local areas. It is unclear how many girls in the country are affected.
Use of body parts for traditional medicine

The Human Rights League in Mozambique studied trafficking of body parts in both
Mozambique and South Africa. This study was based on first-hand accounts of police
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officers or eye-witnesses rather than on hearsay, as was common for previous reports on
this topic. Of the 327 interviews conducted as part of the study, 213 related to personal,
eye-witness accounts. In the second 10-month research phase spanning 2009 and 2010,

the research team heard eyewitness accounts in respect of 26 separate mutilations.

The study found that in most cases body parts were not trafficked for transplant purposes.
Instead, the majority of interviewees believed that body parts were either sold or used
for activities relating to witchcraft, muti or other traditional practices. The muti uses
included creation of medicines that were claimed to heal illnesses, boost economic
prosperity or hurt one'’s enemies. The study found that one in four of the South African

interviewees believed that body parts can make traditional medicine more effective.

Most often body parts are removed from living persons as this is thought to enhance their
power. At times, the intention may not be to kill the individual directly, but the individual
is likely to die as a result of their injuries from having body parts removed. Other times,

the individual is killed prior to body parts being removed.

Most victims of muti murders are children. There are two reasons for this. Firstly, children
is weaker and less able to defend themselves against such attacks. Secondly, because
they are young, they are believed to have used very little of their good luck and health
which means their body parts are considered to be more powerful than the body parts
of adults. Current legislation makes it difficult to prosecute cases due to the difficulty in
tracing the body parts to the victim, particularly since body parts are often transported
long distances from the mutilated body. The Human Tissues Act, 1983 (Act No 65 of
1983) appears to be the only legislation in place that speaks directly to the use of body
parts. The Act forbids the sale of human tissue but does not acknowledge the use of body

parts for traditional practices.

cyberbullying

Cyberbullying is defined as any type of harassment or bullying, including teasing, telling
lies, making fun of, making rude or mean comments, spreading rumours, or making
threatening or aggressive comments that is effected via information and communication
technologies. The technology used could include text messages, pictures or video clips
via mobile phone cameras, phone calls, e-mails, chat rooms, instant messages, websites

and blogs, social networking sites or internet gaming.
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In separate studies, the Centre for Justice and Crime Prevention and Nelson Mandela
Metropolitan University found that over a third of young people had experienced some
form of cyber aggression (37% in the Centre for Justice and Crime Prevention study and
36% in the Nelson Mandela Metropolitan University study. The Centre for Justice and
Crime Prevention found that the figure increased to nearly half of all respondents (47%)
when harassment via the telephone was included in analysis. Cyberbullying was most

commonly perpetrated via voice calls (28%) and text messages (26%) and was more

likely to affect girls than boys.

commercial sexual exploitation of children and child trafficking

South Africa’s Towards the Elimination of the Worst Forms of Child Labour Programme
defined CSEC as ‘“the use, procuring or offering of a child for prostitution, for the

)

production of pornography or for pornographic performances.’

The Children's Act, 2005 defines trafficking in relation to a child to mean the recruitment,
sale, supply, tramnsportation, transfer, harbouring or receipt of children, within or
across the borders of the republic by any means, including the use of threat, force or
other forms of coercion, abduction, fraud, deception, abuse of power or the giving or
receiving of payments or benefits to achieve the consent of a person having control
of a child; or due to a position of vulnerability; for the purpose of exploitation; and
includes the adoption of a child facilitated or secured through illegal means. There are
no reliable and comprehensive statistics on the extent of CSEC and child trafficking. The
International Organisation on Migration found evidence that South Africa serves as a
source, destination and transit for international trafficking of children, but the samples

used for this and other studies are small.

The differences in definitions of CSEC and child trafficking across studies exacerbate the
problem of obtaining reliable estimates of the extent of these forms of child labour. The
difficulty of obtaining reliable statistics and other information is further explained by the
illegal nature of these activities, the stigma attached to these types of work, and the lack

of systematic recording of reported cases by government and other agencies.

Reports on CSEC tend to focus on the more sensational incidents. They generally
ignore transactional sex, although it fits within the definition of CSEC and is far more
common than other forms of CSEC. South Africa’s Child Labour Programme of Action

noted that the research on which it was based found that transactional sex was common

among vulnerable children, and often occurred in circumstances where grants and other
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support were lacking. In these circumstances, the child often engaged in sex as a means
of survival, or to obtain access to food, shelter, education or clothing. Transactional sex
was thus included in South Africa’s definition of CSEC as a form of exploitation of the
vulnerability of a child.

In reports on child trafficking there is also often limited attention to in country trafficking
where, for example, girls from rural areas are lured to urban areas with the promise of a

Jjob and find themselves in low-paid or unpaid domestic work.

Those who work with children involved in CSEC and child trafficking, identify poverty
and unemployment, HIV and AIDS, and abuse and dysfunctional families as key factors
that “push” children into these forms of child labour. In addition, peer pressure, gangs

and other forms of organised crime “pull” children into these activities.

Mturi and Nzimande found that children engaged in prostitution had high levels of
exposure to being threatened with weapons, being threatened and chased by cars of
clients, being physically harassed, being dropped at dangerous locations, and being

raped. They report that children that experience violence in these circumstances are not

adequately protected by the police force or the general public.

children used by adults to commit crime

As noted above, CUBAC is identified as one of the Worst Forms of Child Labour. This
category overlaps with children in conflict with the law, which was discussed in a previous
chapter of this report. However, identifying this category of children as a form of child
labour points to the particular factors that result in these children coming into conflict

with the law.

The international literature and attention tends to focus on children used by adults for
crimes related to drugs. Moreover, paragraph 11 of the International Model Guidelines
for the effective Prosecution of Crimes against Children observes that children who
engage in crime because they are forced to do so by others who profit from their actions

should be seen as victims of exploitation rather than perpetrators.

For further information, consult: http://www.cjcp.org.za/uploads/2/7/8/4/27845461/

vac_final _summary low_res.pdf
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8.4.4 A growing awareness

This immense increase in figures indicates a growing awareness and
perhaps public accountability in terms of child abuse, because more
and more cases are reported. However, it is still true that only a small
percentage of child abuse is reported. This is especially true for abuse
within families. For example, when a father loses his temper with his ten
year old and gives him a severe beating, he is obviously not going to report
himself to the police. Neither will the child. On the other hand, when the
same father gives another adult a similar beating, the latter is very likely
to report it to the police.

8.4.5 Governmental protection

What does our government do to protect the most vulnerable? If the
increase in reported cases is used as a measure, some progress has been
made, if only in terms of an increase in public awareness and more effective
structures to facilitate reporting and preventing crimes against children.
The structures put into place since 1994 include the South African Police
child protection units; special courts dedicated to prosecuting offenders
for sexual offenders against children; and the National Programme of
Action for Children — a framework outlining the actions the government
will take to prioritise children. The question is whether these measures are
adequate. It seems clear that the police and welfare departments do not
have the resources to cope with the scale of the problem. Does our society
and its government value children enough to allocate more resources to
fighting this scourge?

There are some nongovernmental organisations that are working in the
area of child abuse and others that monitor the government’s actions
towards child protection. For example, the Children’s Budget Project (a
joint initiative of Idasa Information Service and the Youth Development
Trust) keeps track of government spending on children in key areas
relating to child protection; the Youth Commission and Women against
Child Abuse (WACA).

8.4.6 Our accountability

We have the Constitution in place which commits itself to the protection
of children. However, the question we need to ask here relates, not to
structures that are in place, but to our own accountability to the children
of South Africa.

4 How do we encourage a culture of human rights that includes children,
the most vulnerable and powerless in our society?

4 How do we ensure that the Bill of Rights is implemented and enforced?
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The South African Constitution is built on equality and nondiscrimination.
In practice, however, there often seem to be two sets of rules, one for
women and another for men as Zinzi’s story shows. Although she was
expelled from school for being pregnant, the father of the baby who was a
student at the same school was not expelled.

This specific case has a happy ending, so to speak, in that the injustice
was redressed by the Human Rights Commission. The Human Rights
Commission investigated the case to find out as many facts as they
could. They felt that Zinzi’s right to education was stronger than any of
the other considerations. The school’s decision had been contrary to the
Constitution and violated her right to education. In addition, the school
had disregarded Zinzi’s right to equality and nondiscrimination because
she was punished while her boyfriend was not. After having investigated
the issue and reached this conclusion, the Human Rights Commission
wrote a letter to the school instructing them to reinstate Zinzi. The school
responded that they had not realised that they had contravened a human
right and they agreed that, now it had been pointed out to them, they
would allow her to come back to school. Do you think this was a good and
right decision?

Applying human rights is more than just about the immediate benefits
that come to people. In this case, the value system of the school, which
dictates that women be treated differently — less fairly — than men, was
successfully challenged. Also, by insisting on her rights, Zinzi gained
ground, in making sure that she would be treated equally and fairly, thereby
taking responsibility to ensure her future and that of her child. The case
study illustrates the importance of both the Constitution and institutions
such as the Human Rights Commission in terms of the implementation
of human rights. However, the implementation depended on the initiative
taken by an individual.

Activity 8.4
How are the rights of children catered for in the following instances?
¢ the United Nations Convention on the Rights of the Child, 1989

¢ the relevant sections on children in the South African Bill of Rights, 1996

¢ in your society and ideas on children and violence
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8.5 Conclusion

In this study unit on children’s rights we have tried to help you reflect on
children in South Africa and their rights. We focused on issues that seem
particularly important in our context at this point in time. There are, of
course, other issues concerning children and their rights which we have
not dealt with. One example concerns the intellectual rights of children.
Critical thinking is essential for a human rights culture and so is knowing
one’s rights and understanding one’s history. Another crucial issue is the
right of children to be informed about sex and sexuality at a time when
HIV/AIDS is causing havoc in our country. Hopefully, you have learned
some tools and information that you can apply to these pressing issues.
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STUDY UNIT 9

JUSTICE AND HUMAN RIGHTS

Outcomes for Study Unit 9

After completing Study Unit 9, you should be able to —
¢ define the concept of justice

4 compare and contrast the various types of justice, and the ways they
are related to the issues of human rights

4 assess the various means of dispensing justice, such as through
African traditional courts, courts of law, and community initiated
responses to vigilantism/or crime

9.1 Introduction

In our new democracy some things have changed while others have
remained the same. One problem that we all face is crime and violence.
Crime is no respecter of persons — it affects black and white, rich and poor,
old and young, male and female, rural and urban. Some people think
that leaving the country will be the solution, but for most people this
is not even an option. Social inequality and poverty are often the main
causes of violence and crime and South Africa is known to have one of the
highest inequality rates in the world. The situation did not improve since
1994, in fact phenomena such as BEE strategies benefited only a few that
got themselves into privilege positions. The economic divide had widened.
Xenophobic violence is one of those symptoms when the poor competes
with the poor for menial benefits.

Of the horrific violence and murder statistics in South Africa, which include
children, women, men and foreigners, very few in comparison reach the
justice system, especially the courts, and not all of those that make it to
courts result in a guilty verdict and the perpetrator being punished. The
consequences are that the number of South Africans who experience and
witness violence increases by the day, and so does the extent of national
trauma. This impacts severely on the health system of the nation and
individuals; on the ability to work as a nation, and the ability to raise a
new generation of safe and healthy children.
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It is, therefore, an important aspect of the discourse on human rights to
deal with crime in society, in other words, with justice in society. Crime is
essentially a violation of human rights. In essence, offenders disregard the
value system of the community. Key questions in the discourse of human
rights in relation to justice are:

¢ How do we see justice?
4 Should we support victims of crime?
¢ How do we deal with offenders in a culture of human rights?

Each of these issues will be discussed in this study unit.

9.2 What do we mean by justice?

Previously the concept “culture” was introduced and it was explained that
generally the culture in which we live dictates and prescribes what correct
behaviour is. This is why it is necessary to have certain controls in society,
including our notion of justice. The term “justice” is, however, frequently
used in daily life, it can refer to a principle or value, or to a legal justice
system, or even to mob justice. It is also an important term in many of our
South African languages, for example:

¢ geregtigheid (Afrikaans)

¢ toka (Northern Sotho and Sesotho)
¢ tolamo (Tswana)

¢ ubulungisa (Xhosa and Zulu)

Yet, it is still a difficult term to define clearly. The Oxford English
Dictionary (1965:1095) defines justice as the “quality of being morally just
or righteous”, but it also lists these other meanings:

¢ “the principle of just dealing”

¢ “just conduct; integrity”

¢ “administration of law... judicial assembly”

¢ “infliction of punishment, legal vengeance on an official offender”

In this study unit we are going to interpret the term in relation to the
justice system, namely the police, the law courts and the prisons. In our
society, where we are trying to build a culture of human rights, justice is
interpreted within the framework of the Bill of Rights. This means that
when someone breaks the code of justice (breaks the law), the justice
system must deal with both the victim (whose rights have been infringed),
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and the offender (the one who committed the crime), with respect to the
rights that are enshrined in the Bill of Rights.

Sometimes, groups in society bypass the justice system and use “mob
justice” or “people’s courts” to administer what they feel as deserved
punishment. This also includes vigilante groups who take the law into
their own hands to punish those whom they think committed a crime.
Perhaps the worst example of this, from the struggle years, was “necklacing”
someone who was suspected of supporting apartheid. (A car tyre filled with
petrol was placed around the person’s neck and set alight, resulting in an
excruciating death for the victim.) In these cases, the beliefs of a small
group of people can violate the human rights of other people — whether
they are guilty or not. We will look at this a little later when we discuss
vigilantism.

9.2.1 Social control

The justice “system” is a form of social control, which is necessary because
societies have become so complex and big, that such a formal system is
required. Sophisticated systems of government have been developed to
take care of the specific needs for justice in society, which implies that
the state takes responsibility for the prosecution of offenders, and for the
imposition and execution of punishment, namely of applying justice.

Social control is maintained by the state — setting rules that are made
known publicly, and laying down specific punishments if these rules are
broken. These rules prescribe, not only our rights, but also our obligations
towards society. Cilliers and Cole (1999:63) explain as follows:

In every society, no matter how large or small, complex or simple,
modern or “primitive”, accepted methods exist for handling conflict.
The same applies within the context of nonstatal (civil) society, such as
the family, the church, a school, a sports club, or even a university. The
administration (or dispensing) of justice by courts of law is one of the
ways in which conflict situations are resolved in the context of the state.
Other conflict-resolution mechanisms include arbitration, negotiation
and compromise. (An arbitrator is a person who is appointed to settle a
dispute between two persons, or parties, out of court.) In most modern
communities, however, the administration of justice is regarded as the
most established way of resolving conflict (Cilliers & Cole 1999:63).

9.2.2 The criminal justice system

The purpose of the criminal justice system is to formulate those rules that
will organise the behaviour of people. Legal rules are binding on members
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of the community; therefore, people can be forced to keep these rules.
Breaking these rules, or failing to keep them, can result in particular
consequences as justice is applied (Cilliers & Cole 1999:6). Cilliers and
Cole summarise these legal rules as follows:

¢ they are a group of binding rules
¢ they order the members of a community in a peaceful way

¢ they lay down what rights and obligations every member of the
community has

¢ they prescribe how conflicts between members over the respective
rights and obligations should be resolved

4 they prescribe the procedure whereby a law can be imposed

¢ they prescribe the legal consequences in certain events (for example,
the birth of a child), and also acceptable and correct human conduct
(Cilliers & Cole 1999:6).

9.3 Crime and justice

Crime refers to all unlawful acts which disturb the balance in society and
therefore cannot be permitted. The laws have been broken and there are
victims who are suffering from those actions. After an act of crime, the
balance has to be restored and, as a society, we look for justice to “make
things right” again. The scale of justice must be balanced again.

9.3.1 Unlawful behaviour

The phrase “to break the law” implies that certain behaviour is criminal or
punishable because it contravenes a legal Act of Parliament or the common
law. In other words, crime can be described as an unlawful act of human
behaviour of which a perpetrator is guilty, and for which there is a threat
of punishment.

It is important to remember that a social order can change. Therefore,
laws are not permanent because, from time to time, certain crimes are
decriminalised and certain behaviour is no longer punishable by law.

¢ Can you think of one action that was considered criminal under
apartheid, and has now been decriminalised?

Activity 9.1

Perhaps you thought of mixed marriages, or living in segregated areas under
the Group Areas Act.

There are many other examples. List them for yourself.
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Although changes in the legal system do happen, most governments are
inherently conservative and tend to resist social change. Social change is
most dramatic when an established government is overthrown through
force and replaced by a revolutionary government. Or, when there is
an ongoing struggle for power within a country, as in a civil war which
results in widespread chaos and violence, for example the current war
in the Democratic Republic of the Congo (DRC). In other cases, where
the primary objective of a government is the restructuring of the social
order, then governments may be committed to changing social patterns
gradually through the legal process, a process that is characteristic of the
new South Africa.

9.3.2 Forms of punishment

Legal punishment supposes that social rules have been broken and that
the perpetrator(s) must be punished to restore balance in the community.
With punishment the following should be considered:

4 Punishment is imposed on an offender, which is a person who has
been found guilty by a court of justice.

4 The punishment imposed is related to the offence committed.
A certain degree of suffering is inflicted on the person who is punished.

Punishment can only be administered by a person who has the power
and authority to do so.

This seems straightforward. However, considering that we have a new
Constitution and a Bill of Rights, we have to rethink the ways in which we
punish offenders.

9.3.3 Religious views and justice

For those of you who are members of a religious tradition, it is important
to examine how these values and practices have influenced your
understanding of justice. Let us look at the roots of some of these religious
views. For example, the Christian tradition draws on the biblical injunction
to care for the poor and the powerless, a thread running through the Old
and the New Testament writings. Justice in the Old Testament was a social
commitment to which the whole community had a duty and it required
that human rights were respected, and human needs were met (Mattuck
1953). Legal justice was often seen as being concerned with the rights of
property, while ethical justice was concerned with the rights of the person.

For Christians, justice accompanied by love is expressed in their
understanding of human rights and human needs. In the Christian ethic
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the idea of respect for human rights is based on the relationship between
humanity and God and this is expressed in the ethic of love — “Love your
neighbour as yourself”.

In Islam all aspects of morality — legal, economic and political — are based
on justice (Ansari 1993). In the Qur’an, the application of justice is
tempered by forgiveness, truthfulness, integrity and compassion. Justice
presupposes equality and expresses itself in providing for the poor and the
needy, and sharing with others.

The morality of African Traditional Religions is firmly rooted in an
understanding of the community and a strong belief in retribution. It is
believed that evil deeds breed evil fortune, while good deeds breed good
fortune which may not only affect the people who commit them, but also
their close relatives (Ikenga-Metuh 1989). Retribution is understood in
terms of some physical misfortune in hunting or farming, sickness, or
death, and can only be paid for through sacrifice to the ancestors.

Having looked at some of the underpinning religious values that may
influence views on justice, let’s examine the way that these and other
values impact on the justice system.

9.3.4 Retributive justice
How do we view justice?

Retributive justice is a theory of justice that insists that if someone has done
something wrong that a punishment has to be meted out. The punishment
must correspond to the severity and purpose of the crime. When someone
breaks the law or violate someone’s human right, justice requires that
the person forfeits something in return, not out of vengeance, or revenge,
but the retribution is directly related to the crime: the punishment is
related to the crime. The severity of penalty for a misdeed or wrongdoing
should be reasonable and proportionate to the seriousness of the violation
or transgression. The concept is common to most cultures throughout
the world and is evident in many ancient cultures such as according to
the law of Moses in the Jewish text stating in Deuteronomy 19:17-21,
and Exodus 21:23-21:27, which includes punishments such as a “life
for life, eye for eye, tooth for tooth, hand for hand, foot for foot.” This
resembles the older Code of Hammurabi. This value is reflected in many
cultures of the world. However, the judgement of whether a punishment is
appropriately severe or not vary greatly between cultures, individuals and
countries. Many other documents reflect this value in the world’s cultures.
However, the judgment of whether a punishment is appropriately severe
can vary greatly between cultures and individuals. There is no agreement,
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for example when someone is caught for smuggling with drugs. In some
countries it warrants capital punishment, a sentence to death or life
imprisonment, whereas in other it implies a few years in prison or being
sent to a rehabilitation institute. In the USA, certain states have different
punishments for different crimes. There is no agreement as to whether the
punishment has to be equivalent to the crime. However, it is understood
that a retributive system must punish a severe crime more harshly than
minor crime, but even here the retributivists differ about how harsh or soft
the system should be on the whole.

In the past few decades the criminal justice systems of the Western world,
in particular, have been criticised by many people because they are based
on the idea of revenge and retribution. In 1990, an American professor,
Howard Zehr, challenged people to take a new look at the meaning of
justice. According to him the basic essentials of the retributive perspective
on justice can be summarised as follows:

¢ Crime violates the state and its laws.

4 Justice focuses on establishing blame, in other words, guilt.

If guilt is established, pain or punishment can be administered.
Justice is sought through a conflict between adversaries.

In such an adversary, the offender is pitted against the state.

Rules and intentions outweigh outcomes.

*® & & o o

One side wins while the other loses.

This form of justice seems natural to those who have been raised in
countries with the Western justice system and therefore it is not often
questioned. However, the retributive justice system was not always the
only way of seeking justice. A different way of thinking about justice is
called restorative justice.

9.3.5 Restorative justice

Restorative justice is based on a theory of justice that considers crime
and wrongdoing to be an offense against a person or a group of people.
It is an approach to justice that considers the needs of both the victim
and the offender. Both the victim and the offender take an active role in
the process. Offenders are encouraged to take responsibility for the harm
done and to make reparation to the damage done by means of apologising,
returning that which was stolen, or do good in the form of community
service. It makes available assistance for the offender to avoid future
offences. Restorative justice fosters dialogue between victim and offender
and aims at victim satisfaction and offender accountability. This was
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evident in the peace-making tribunals such as the South African Truth
and Reconciliation Commission after 1994. Restorative justice does not
privilege the law, professionals and the state, to the contrary, restorative
resolutions engage those who are harmed as well as the perpetrators
and their communities to jointly search of solutions that promote repair,
reconciliation and the rebuilding of relationships. Restorative justice
ultimately seeks constructive solutions to violations, for all involved to
take mutual responsibility for wrongdoing and to restore the dignity and
well-being of both parties.

The idea behind restorative justice is that human beings live together
harmoniously and everyone is exercising his/her own rights in such a way
that the rights of others are not violated. When something happens to upset
this balance of rights, the balance needs to be restored. The goal of justice
is to restore that balance, put the wrong right, and rebuild relationships
so that people can get on with their lives. In restorative justice forums,
the offender and the victim come face to face, and the process is mediated
so that views can be heard from both sides. The victim’s needs are very
important in restorative justice. The offender must put things right and,
in working out how to do so, must come to accept the impact of her or his
behaviour on the victim.

Although debates amongst criminologists about restorative justice are
relatively recent, the conceptis very old. Recently, experiments in restorative
justice have taken place, notably in countries where there are “indigenous”
populations, such as the Maori in New Zealand, the Aboriginal people in
Australia, and the First Nations people in Canada. All these people are now
living under westernised legal systems. However, they have kept alive the
spirit of conflict resolution, which people used prior to colonisation, and
these approaches are now being used in restorative justice approaches to
crime.

9.3.6  African restorative traditions and justice

“At the heart of African adjudication lies the notion of reconciliation, or
restoration of harmony. The job of a court or an arbiter is less to find the
facts, state the rules of law and apply them to the facts, than to set right a
wrong in such a way as to restore harmony.”
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Activity 9.2

To illustrate restorative justice in restorative African
tradition, read the following taken from the AFRICAN JOURNAL OF
CRIMINOLOGY & JUSTICE STUDIES:

Volume 2, No. 2, November 2006

Traditional dispute resolution approaches in Africa have remained relevant among most
Africans since the vast majority of Africans continue to live in rural villages where access
to the formal criminal justice system is extremely limited; or that the type of “justice”
offered by the criminal justice courts may be inappropriate for the resolution of disputes
between people living in the rural villages or urban settlements where the breaking
of individual social relationships (Ubuntu) can cause conflict within the community and
affect economic cooperation on which the community depends, and/or that the criminal
Justice system in most African countries operates with an extremely limited infrastructure
(with its attendant delays in administration of justice) hence, does not have the resources
to deal with minor disputes in settlements or villages. Other factors might include
distrust of “settlers’ justice” (especially, but not only, in South Africa) and a desire to
avoid bringing trouble by involving remote (and sometimes corrupt) urban police in

rural disputes.

Whatever the factors that might have contributed to the sustainability of the African
traditional justice system, the main purpose of traditional dispute settlement in Africa
is to “restore social harmony” and ‘“reconcile the parties”. The penalties, therefore,
usually focus on compensation or restitution in order to restore the status quo, rather

than punishment.

For most people in Africa, a Nigerian professor of law and criminology Adeyemi
(1994) argues, that justice is traditionally about restitution and imprisonment has never
traditionally existed as a penalty for any offence (Adeyemi 1994), but corporal punishment,
(as also was the case in some western cultures) however, has been administered by a
number of traditional systems on juvenile offenders, and sometimes the traditional justice
forums may order restitution of, for example, twice the number of the stolen goods to the
owner, “especially when the offender has been caught in ‘flagrante delicto’ and fines may
be levied” (Elias 1969:20). So pre-colonial Africa, the traditional justice in a number
of societies assumed an adjudicatory role for most serious/violent crimes such as murder,
rape and witchcraft. On some occasions, in an event of serious/violent crimes the victim s
family would accept a penalty of compensation such as “nkuchi”, or “ikwala’ especially
among the Igbos in Eastern Nigeria (Omale 2005:16) and/or banishment of the murderer

from the community, sometimes with his/her nuclear family.
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This separation from one’s group in traditional African society (and in other societies
such as Canadian Aboriginal and Feudal England) has been likened to what Justice
Oputa (1975:8) called a “living death”.

Not to do restorative justice is instigated by “the fear that supernatural ancestral spirits
may be disquieted by the breaking of rules and quarrelling”, and “respond by causing
illness or material misfortune on the wrongdoers kin or on the community as a whole”
(Robert 1979:42). So it is generally believed among most Africans (especially the rural
dwellers in Nigeria) until now that breach of a taboo or omission of some appropriate
offering to the supernatural spirits by an offender may cause illness or disease to someone

or the community as a whole, other than the offender or wrongdoer.

Hence, in most African cultures (including some societies in modern Africa), the
community or group is seen as a continuing self-perpetuating entity embracing both the
living and the dead. The law of the community, therefore, is conceived and accepted as the
possession and heritage of an endless chain of generations and an act of rebellion against
the legal status quo is regarded as abominable, not only in the eyes of the living but also
of the supernatural ancestral spirits who it is believed perpetually hover around and to
protect the community. Inasmuch as this supernatural belief may sound unscientific to the
educated and the Western criminologists, it has helped in crime control, reconciliation
and reintegration of offenders in most African societies, especially Nigeria. In Nigeria,
for instance, for the Councils of Elders to be sure that genuine reconciliation have been
achieved after dispute mediation, both parties may be expected to eat from the same
bowl, (drink palm wine, Burukutu or local gin) from the same cup and/or break and
eat kola-nuts. This forms part of the reconciliatory approach intrinsic to most African
traditional dispute mediation. The public/conference participants also partake in the
eating and drinking as an expression of the communal element inherently present in
any individual conflict and of their acceptance of the offender back into the community.

Christie (1977) echoed this in his Arusha (Tanzania) experience.

Some critics of African traditional justice might argue that the offender in this case is
made to suffer by being compelled to spend his money on meat and beer. The Ugandan
Bunyoro has the answer to this ‘Why should he (the offender) be angry or hurt? He
consumes his share of the things he buys, and he enjoys the feast just as much as others
do’. The main objective then appears to be to reintegrate the offender into the community
and, if possible, to achieve reconciliation and social harmony without causing bitter
resentment; or as the Ugandan Bunyoro put it, “to finish off people’s quarrels and to
abolish bad feelings” (see PRI, 2001:35).
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This ceremony in Bunyoro (Uganda) therefore encourages social harmony and total
forgiveness expressed in the communal eating and drinking, and moreover, not only
does the offender have his share of food and drink he has provided, but he is himself
the host. This, according to the Ugandan tradition, is a praiseworthy thing; because,
from a dishonourable offender, he is promoted to an honourable “host”. So the beer
and meat the author of this paper would argue are not “fine” in the criminal justice
sense of it; for their significance is re-integrative, rehabilitative and reformatory rather
than punishment. The ceremony therefore marks the sense of genuine acceptance of
agreement as essential for ending of hostilities between disputants and the restoration
of harmony within the community and among both parties. Braithwaite (1989) note that
this form of ceremony is echoed in the modern rituals of reintegration after shaming in
some western restorative justice programmes. It is on the basis of the above argument
that the author would argue that with regard to the “restorative justice” paradigm, it
will be important for the West to remember that Africans have as much to learn from the
West as they do from Africans. Hence, a Canadian Project Coordinator Perrott (2004:1)
in his ‘Finding Community Alternatives in the Gambia’ argues that Africans, with their
societal focus on collectivist values and communitarianism, have a much longer tradition
of settling problems at the village level than does the West. Even presently he further
argues, many criminal matters never come to the attention of the police, but are settled
by Councils of Elders (also see Omale 2005:52) under the leadership of village chiefs
or regional chiefs. Remedies sought during these mediation sessions are consistent with
the principles of restorative justice in so far as the law-breaker must make amends for
his or her actions. The problem is that the process sometimes is often seen as arbitrary,
paternalistic or unjust, with decisions often based along tribal, gender or other political
lines. Especially disadvantaged in the process are women who often remain in a position
of powerlessness in this still highly patriarchal society (Perrott 2004:1). For instance, a
female victim may find her perpetrator making amends to her father or husband without

much consideration being given to her.

Take domestic violence, for example. Perrott (2004:2) argues that in the West, many
Jurisdictions do not allow for police discretion when an assault is reported; mandatory
arrest of the perpetrator is the policy. The restorative justice policies of most
Western jurisdictions exclude the possibility of many serious offences being diverted from
the formal court system, with domestic assault typically viewed in the serious category.
Furthermore, Perrott (2004:2) argues that in Africa, domestic assault is “still considered

a private matter” and usually goes unreported. Should a woman report an assault
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to the police, she typically would be advised to return home and try to better get along
with her husband. Ironically, then, were domestic assaults dealt with at the village level,
this would represent an increased recognition of the seriousness of the act, and not, as
many Westerners might perceive, a lessening of magnitude. It is important to note here
that this practice does not underscore the rights of women as the feminist criminologists
might think, but it is premised on the African philosophy that “you cannot take a friend to
court and still remain friends”. Van Ness and Strong (2002) and Sterne (1999) similarly
found some of these interesting histories and traditions in the pre-colonial African
societies where justice aimed less at punishing criminal offenders than at resolving the
consequences to their victims. These authors corroborated the above arguments as they
argue that sanctions in the pre-colonial African societies were compensatory rather than
punitive, and were intended to restore victims to their previous position in the spirit
of Ubuntu.

Although the term Ubuntu is not in any of the Nigerian tongues, but in Nigerian cultures
and traditions, it is easy enough to see similar philosophical principles. For instance,
Omale (2005:16) argues that there existed in pre-colonial Nigeria forms of sanctions
used amongst the Igbo tribe of the south-east Nigeria. These include the “nkuchi”
and “ikwala”, which, literally means “replacement” and “shaming’ respectively. The
ikwala sanction, Omale (2005) noted, is a form of spiritual sacrifice of “confession”
made to the “gods” of the land by the offender or his immediate family to cleanse the
land and the victim that has supposedly been defiled by the offending behaviour (for
example, in the case of rape). Where property crimes were committed, nkuchi was the
most appropriate form of sanctions. However, both forms of sanctions could be suitable
in some circumstances. Similarly, the author is arguing that ‘“oral traditions” and
“personal ethnographic experience” [living in a rural community] has shown that in
some Nigerian communities if a man steals from someone’s farm, he might choose to
dance round the farm several times singing “I am a thief, please forgive me” or choose
to go and do some hours of farm work with the victim to restore the relationships. Where
the task of restoring the relationship (especially in severe/serious crime) is so much for

the offender, the kinsmen do contribute morally or otherwise to relief his burden.

Source: Taken from: AFRICAN JOURNAL OF CRIMINOLOGY & JUSTICE
STUDIES: AJCJS; Volume 2, No 2, November 2006, 33. JUSTICE IN
HISTORY: AN EXAMINATION OF ‘AFRICAN RESTORATIVE TRADITIONS’
AND THE EMERGING ‘RESTORATIVE JUSTICE’ PARADIGM. Don John
O. Omale*De Montfort University Leicester, UK.
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Read the above and compare it with the Western understanding of
restorative justice.

9.3.7 African justice

These words were written by AN Allott in 1999, some years before
criminologists started to use the term “restorative justice”, and yet the
similarity of ideas between African adjudication and restorative justice is
clear. Restorative justice can be summarised in the following way:

Crime violates people and relationships.

Justice focuses on identifying needs and obligations.
Matters should be made right as far as possible.

Justice is sought through dialogue and mutual agreement.

Both victims and offenders are given central roles.

® & & & oo o

Justice is judged by the extent to which responsibilities are assured
and needs are met.

4 Healing of individuals and of relationships is encouraged.

9.4  Traditional courts

Long before the West imposed colonial forms of law on Africa, there existed
a complex set of processes to ensure that justice was carried out. While
the details of how this was carried out varied from place to place, the same
general principles applied in most African communities.

9.4.1 Maintaining equilibrium in community

In traditional society, the basic unit was the group, not the individual.
Each person’s role was to maintain this harmony in the community and
through the community the needs of the individual were met, hence the
Setswana saying: “motho ke motho ka batho ba bangwe” (in Xhosa: “umntu
ngumntu ngabanye”) — a person is a person through other people. When
a crime was committed, the main focus of law enforcement was to protect
the innocent and restore balance in the community, rather than the
punishment of the guilty.

In traditional approaches, the purpose of the court was not to discover and
apply a rigid law. Rather, its function was to try to produce a compromise
acceptable to both parties and the community. The aim was to restore
the equilibrium that had been disturbed or to provide compensation
to the victim’s family. Only then, would harmonious relationships be
restored within the community. Precedents were not required, although
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the application of law in previous situations might act as a guideline in
difficult cases. There were few rules regarding the way evidence was used.
Character testimony and previous convictions were commonly used in the
decision making process, and there were no fixed rules about proof of
the crime. The accused was not usually asked to plead, and all persons
were recognised as competent to give evidence. The legal process aimed at
restoring the community equilibrium through restitution, reconciliation
and compensation.

Those are some general comments about how justice was administered in
traditional societies. Let’s look more carefully at particular cases.

9.4.2 The Tswana

The Tswana is characterised by a highly developed legal system with a
respect for the courts. The kgotla (which means both a courtyard and
a court of law) was the centre, physically and metaphorically, of every
capital. The first travellers amongst the Tswana found both the chief
in Dithakong and the regent in Kaditshwene sitting in the kgotla with
counselors, settling disputes. And not only did every capital have a kgotla;
but every lineage, or family line, that occupied a section of the capital had
its own central courtyard - its kgotla where disputes between members of
a lineage were either settled by arbitration, or sent on to the chief’s court.

All the courts were concerned with reconciling the disputants and their
families, rather than enforcing a legal code, but a distinction existed
between the Tswana chiefdoms and those of the Balobedu. Among the
Tswana (as among the Nguni) certain offenses — murder, assault, witchcraft
and slander — were treated as attacks on the chief, who represented the
state, and the fine in such cases went to the chief. Among the Balobedu,
even murder and assault were treated as offenses against the kinsmen
of the injured party, and only witchcraft was clearly an offense against
the state. The chief was beneath the law and, among Rolong and Kgatla
people, could be tried by his own councillors.

9.4.3 Nguni

For the Nguni, the broad grouping of tribes linked by language, including
the Xhosa and the Zulus, a higher fine was levied for murder, assault,
seduction or adultery if the injured party was of chief’s lineage. Among
the Xhosa, traditional law and order were conciliatory. Survivors from the
ship Stavenisse, wrecked in 1686, reported that:

Revenge has little or no sway among them, as they are obliged to take
their disputes to the king, who, after hearing the parties, gives sentence
on the spot, to which all parties submit without a murmur. But should
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the matter in dispute be of great importance, and when he cannot rely
upon his own judgement, he refers the parties to an older king in his
neighbourhood. When a father beats his son so as to draw blood, and
complaint is made by the king, he must pay the king a cow as a fine
(Lotter 1993:81).

9.4.4 Restorative justice - an African tradition

The restorative philosophy is alive and well among the indigenous African
populations of Africa. It is nowhere better illustrated than in South Africa
where, after 400 years of generally repressive and often brutal colonisation,
it continues to operate both in a pre-colonial form in rural areas such
as among the Thembu in the Eastern Cape, and in adapted forms of
community courts in the townships.

Activity 9.3

Do some research on restorative justice and the African restorative
traditions

¢ What was it like in pre-colonial Africa?

¢ How did African citizens resolve their disputes?

¢ What were the traditional and informal justice forums?
¢

These systems were popular among the Africans, but regarded as obstacles
to development during the colonial area. Why?

¢ Why was restorative justice regarded as “traditional and equated with so-
called ‘backwardness’”?

¢ s there any value in the “restorative justice” paradigm according to the
African tradition and culture? Why?

945 Community building

Restorative justice is also rooted in the value of relationships and
interdependence of people. In the rural areas of the former Transkei, every
adult is responsible for bringing up a child. If a child has been disobedient,
it is up to the adult(s) concerned to report the matter to the relevant
people, and together they will work out a solution. In the townships, the
community courts rely on all members of the community to keep the peace
and to find solutions when it has been disturbed.

The restorative tradition has much to offer the new post-apartheid South
Africa. Its healing, reconciling, and compensating philosophy is rooted
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deeply within the traditions of the vast majority of its peoples. The Roman-
Dutch-English law heritage, while retaining real strengths in the protection
of the innocent, has a fatal flaw because it is almost totally focused on
retribution and punishment. The violent application of the latter through
imprisonment, floggings and execution has for 400 years been a blot on
civilization as a whole, and not just South Africa.

We need to develop a parallel restorative system to balance the retributive
system. Such a system should be based on personal and collective
responsibility, the recognition of the suffering of victims and their
empowerment, and a commitment to repair damage done and to heal the
effects of the crime.

9.4.6 Community justice

As township life grew during the apartheid years, so the maintenance of
law and order passed more and more into the hands of township people.
The security and police apparatus of central government proved to be
inadequate and often an inappropriate forum of social control. Alternative
forms of administering justice, based on traditional African ideas, but
adapted to multi-tribal, urban townships, took root. These structures
were referred to as “people’s courts”.

¢ People’s courts

Many of the procedures can be linked to customary values, and purport
to ensure reconciliation within the community, with greater emphasis
being placed on the individual and the circumstances in which he (sic)
found himself than of the offense itself. It is common for both parties to
be given the opportunity to present their cases, and to have a chance
to cross examine one another. The courts tend to play an active role
and the proceedings are inquisitorial in nature. However, there are
also reports of courts failing to conduct an inquiry into the guilt of the
accused, being simply concerned with the severity of the sentence that
should be imposed (Nina 1992:34).

The “people’s courts” were largely characterised by a formal or informal
structure, which held regular meetings in townships in order to address
problems that were of both a civil and criminal nature. The aim of the
people’s courts was to reestablish and maintain interpersonal harmony
among community members.

The people’s courts replaced the much earlier Bantu Commissioner’s
Courts, established in 1929, which dealt primarily with minor matters, such
as breaches of pass laws and liquor regulations. These courts tended to
be offender-centered rather than community-centered. They also replaced
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the Makgotla, which had operated mainly in the Transvaal and were very
unpopular. They differed too from what was known as “kangaroo” courts,
which operated irregularly and generally under the command of youths or
gangs.

¢ Community participation

The people’s courts have evolved into widely used community courts, which
place a great emphasis on community participation. The community court
“hearings” take place regularly, at times suitable to those participating.
Those presiding are democratically elected community members who
together form a street committee. Jurisdiction is restricted to domestic
and interpersonal disputes, petty crimes and rights violations.

Sipho Citatwa, secretary of Guguletu’s NY 141 Street Committee describes
the aim as follows:

... to solve the very problem that (the offender) has made so that he or
she must understand that we are not dealing with the issue because
he or she is a criminal. We are dealing with the issue because he or she
is part of the community. He or she is needed in the community. But
now we are trying to turn him or her back to what is right so that he or
she can be a good father or mother. We are building these youth so that
as the times go on when they are old enough, we can rely on them and
have good leadership. One needs to understand the social environment
of that person and deal with him or her accordingly. You cannot heal a
wound not knowing what causes that wound. So if you can know what
causes that wound and you start with the actual causing factor then
you can try and destroy it (Nina 1992:35)

If consensus cannot be reached at a street committee level, the problem is
taken to the area committee of the South African National Civic Organisation
(SANCO) to be resolved. SANCO serves as a senior supervisory body.

Citatwa further explains that where the offender has committed a crime
and guilt has been established, the participating community members, the
victims, and the offender is consulted with regard to appropriate action:

(The street committee) wants the property to be returned or, for example,
the window to be fixed. We don’t actually punish the wrongdoer, we
educate the wrongdoer. Like taking him or her to projects which are
existing in the township like the brick factory at the end of Guguletu
section three. Like going to Ubuntu Centre. That person would go and
clean those places, maybe for three months (Nina 1992:32).

At present, during this difficult time of transition as the government tries to
tackle the bigger picture, some members of the public are losing patience
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with the justice system. They want speedy resolutions to problems of
crime which beset their neighbourhoods and so have turned to forms of
vigilantism or “kangaroo courts”.

¢ Vigilantism

Vigilantism can be described as the phenomenon of organised groups
of citizens who take upon themselves the protection of their district and
properties, in other words, to deal with the crime in their community.
Groups such as People Against Gangsterism and Drugs (PAGAD) in
the Western Cape, Umfelandawonye wa Bafuyi in the Eastern Cape,
and Mapogo-a-Mathamaga in the Northern Province have declared war
on criminals using their own form of justice. However, there are major
differences between popular justice and the so-called “kangaroo courts” of
the vigilantes.

The recent Soweto case where people took it upon themselves to deal fatally
with criminals where they took justice into their own hands.

Activity 9.4
Read the following article:

15 July 2015

JOHANNESBURG — One man has been confirmed dead after being attacked by

community members in Protea South, Soweto on Wednesday morning.

Police spokesman Captain Mpande Khoza said the community assaulted four men after

one of them was allegedly caught stealing.

“It was mob justice. One man was killed and we managed to rescue the other three. They

have been taken into police custody for their own protection.”

This incident happened at around 7.30am on Wednesday morning near the Protea South
Clinic.

Khoza said eyewitnesses claimed a woman was hanging washing outside her home when

a suspect entered her yard and grabbed a lawnmower:
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The woman screamed, which alerted community members to the attempted robbery.

“Community members attacked the suspect and forced him to lead them to the accomplices

with whom he normally works,” Khoza said.

The man pointed out three other suspects that have allegedly been terrorising the

community and they were also attacked.

1t was not clear whether the man who grabbed the lawnmower is the one who was killed.
Police remained on the scene on Wednesday morning to collect statements.

“We are opening a case of murder,” said Khoza.

“No one is willing to come forward to say that they were actually robbed by these men.”

eNCA

Reflection

Do you think this is the right way to go about dealing with criminality?

¢ Is there a violation of human rights case in this case study?

9.4.6.1 A case study: Mapogo-a-Mathamaga
a How it started

Mapogo-a-Mathamaga operates in the Northern Province. In August 1996,
after burying the eighth businessman killed in a month in the Northern
Province, a number of business people took a vow to bring an end to
the murders. The group called themselves Mapogo-a-Mathamaga, which
means, “If you (the criminal) conduct yourself like a leopard remember the
victim can change into a tiger”.

According to Magolego, spokesperson for the group, the group was formed
following frustration with what it perceived as the failure by the police
service and ultimately the government, to curb the escalating crime levels.

b Membership

Mapogo is financed through membership fees which are payable on a
monthly basis. The fees range from R50 for pensioners; R165 for civil
servants; R500 for businesses and schools; R1 200 for shops; R1 500 for
farms, to R10 000 for bottle stores.

In the year following its establishment, Magolego claimed that no
businessman who was a member of Mapogo had been murdered. He did

186



HRV1601/001

not, however, provide information about the fate of other victims of crime.
Magolego claimed that crime in the area had decreased because of the
swift and effective methods used on the criminals. This view was echoed
by a number of members of the community.

There is no such thing as civilized crime. We are doing what criminals
do. They (the government) call our methods primitive, but law-abiding
people are beaten and raped, this is primitive. The same pain should
be inflicted on criminals as they inflict on their victims. We come with
sjamboks and get it finished in no time.

If the suspect hides and there is strong evidence against him, a bit
of sjamboking (whipping) will be done to dig out the truth. When they
don’t come out with the truth, they get a walloping. We don’t encourage
members to overdo the beating. But let me tell you, the criminal arrested
by Mapogo — the one who is sjambok-ed — will never repeat the deed,
he’ll be born-again (Amupadhi 1999:63).

c Methods of punishment

The most popular method of punishment is “sjambok-ing” the criminal
until he confesses. The criminal is brought to the group following, what
Magelego called a “thorough investigation,” which consists of information
received through the community grapevine. The suspect is generally
recognised as a habitual criminal in the community.

According to Magolego, the suspect is given a few strokes and then is sent
home to heal and can be assimilated into the community. Magolego feels
that this swift method is preferable to being imprisoned as he maintains
that prisons only reinforce criminal behaviour. He also claims that this
method allows the man to return to his family in a short time and continue
to support them.

Along with the punitive methods of “sjambok-ing” there have also been
reports of incidents where the accused have been dangled over the mouth
of a crocodile or dragged behind a vehicle.

d The response from the South African Police (SAP)

In Lebowakgomo, a sprawling village just outside of Pietersburg, the
station commissioner and the communications officer were reluctant to
give information for fear of being reprimanded. The police in Nkowakowa, a
township 100 km east of Pietersburg, were more positive and informative.

e The rejection of violent methods

They have experienced poor cooperation from Mapogo. The station
commissioner said that Mapogo had come to them with a proposal to
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help fight crime. They had promised not to use violence in effecting arrest
and yet, despite this, three cases of assault were laid against members of
Mapogo in the area.

The commissioner discredited their method of investigation of criminal
suspects as based on rumours and personal grudges. He also denounced
their use of torture to draw confessions, likening this to the methods used
under the apartheid criminal justice system. He did point out that Mapogo
was not very active in the area because victims laid charges against them.

f Causes of crime

He confirmed that the age group of criminals in the area was 16 to 25 and
attributed the reason to the lack of opportunities available to young people.
This was because of the high unemployment rate; and the inability of higher
education systems to accommodate the large numbers of matriculants.

g Community involvement

The police in Lebowakgomo are attempting to find solutions to the
problem of crime through various social programmes. These are designed,
primarily, to get young people off the streets and involve them in active
participation against crime. This approach runs contrary to the portrayal
of the police by Mapogo as being inefficient and corrupt. Nkowakowa
has a Community Policing Forum (CPF) which holds Crime Awareness
Workshops and Youth Entertainment Days. One of the main objectives
of the CPF is to improve the relations between police and the community
and these efforts have been acknowledged by local residents. Through this
relationship the police have managed to recover R800 000 in stolen goods.
The prosecutors and companies have been working together to heighten
community awareness of crime and suggest preventative methods that
residents can use. In addition, the station commissioner visits schools
and gives lectures on child abuse, drugs and crime.

The fact that Nkowakowa experiences the lowest crime rate in the country
seems to be indicative of the effectiveness of these programmes.

A senior superintendent at the Police Headquarters in Pietersburg,
commenting on the issue of vigilantism, said, “jungle justice as practised
by vigilante groups should not be allowed to thrive and should be made
illegal”. He did, however, encourage participation of community members
in the CPF.

h The voice of a community philosopher

I am appalled at the manner in which vigilantism is taking root in
our new nation. Worse still is the way in which our Constitution and
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human rights are undermined when vigilante groups take the law
into their own hands by convening kangaroo courts and sentencing
suspects to the most horrendous and barbaric sentences. In some
cases, particularly in Khayalitsha’s squatter camps, sentences include
castrations, in the case of male (rape) suspects, and/or flogging until
death. What I fail to understand is that the activities of these people
take place in broad daylight and/or with the knowledge of the police,
but, in the past cases, they (the police) fail to intervene or stop these
criminal acts.

I am also surprised by the deafening silence of the communities to
these shocking revelations. If the authorities continue to ignore this
problem, the confidence of society in our justice system will plummet.

It is understandable that our courts are taking a strain with the huge
workload they have to deal with in the face of escalating criminal
activity. Be that as it may, people who take the law into their own
hands are rendering themselves worse criminals than the ones they
seek to punish.

It is high time that our government showed some sense of responsibility
by stopping these barbaric acts, and for the society at large to distance
itself and actually challenge this evil behaviour (Zinasele Kani, Pretoria
in Mail and Guardian 21-29 May 1999).

i The role of the police

Although it is very important to acknowledge the positive and pro-active
role of the police in trying to maintain order and bring about justice, there
are also situations where the police abuse their power and people’s human
rights. From time to time we read in the media about the way that the
South African police have treated illegal immigrants. In one incident TV
and newspaper footage showed how police dogs were deliberately set on a
group of men and where the police stood by and encouraged the dogs to
harm the men.

What do you think was the outcome of this case?

Activity 9.5

Examine this incident from a human rights perspective.

9.4.7 Human rights and justice

Human rights are meant to achieve justice and the justice system is there
to safeguard the implementation of human rights. Justice is meant to
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secure the full development of people and one way of doing so is to ensure
the fulfillment of human rights. Human rights and justice are closely
linked and the application of human rights depends on a system of good
governance that promises equal access to justice mechanisms for all and
the realisation for everyone on a daily basis. Justice can be achieved
through upholding and practising human rights, but it also depends on
the legal and political systems of the country. In a situation where human
rights are violated, justice ought to be applied. The question one could ask:
are human rights and justice always compatible? Often we noticed that
cultural and religious views oppose and contradict human rights. How
can the relationship between human rights and justice be conceptualised?
How do the justice systems advance human rights and how do human
rights uphold the justice system?

Organisations such as the “Human Rights Watch” considers justice,
and in particular international justice, by bringing people and states to
accountability for violations of human rights such as genocide, war crimes,
and crimes against humanity. This is regarded as an essential element
towards fostering a culture of human rights and respect for people’s
human rights.

The “International Justice Program” works towards the establishment
of effective justice mechanisms. They collaborate actively with the
International Criminal Court and other international tribunals, and
support the efforts of national courts, in various countries such Guinea,
Cote d’Ivoire, Democratic Republic of Congo, Rwanda and Bosnia, to bring
perpetrators of the worst violations of human rights to justice.

Human Rights Watch also supports the efforts of national courts to use
their domestic laws to try those charged with serious crimes in violation
of international law, regardless of where the crimes occurred. This was
obvious in the recent spate of xenophobic violence in South Africa, whereby
the Human Rights Watch intervened in the government’s effort to stamp
out crime and potential conflict areas where foreigners and South African
nationals abide.

9.5 Conclusion

This study unit has focused on human rights, values and social
transformation within the sphere of justice. It has posed the idea of
looking at justice through a different lens, and has shown the different
philosophical departure points of restorative and retributive justice.

It has examined the role of the courts and the police as aspects of the
criminal justice system and has also looked at community attempts,
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which have developed over the years, to deal with crime. In order to build
the culture of human rights in our society, it is necessary to examine all
attempts at bringing about justice from the perspective of the Bill of Rights
enshrined in the South African Constitution.

One aspect of the call of the African Renaissance is to rediscover the
positive qualities of the African philosophy and procedures of justice.
This will be an important new discovery for the wider society as it seeks
new ways of limiting crime and social disorder, and allows some of the
traditional ideas, such as an apology, compensation, healing and eventual
reconciliation, to re-emerge.
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A glossary of important words in ethics and human rights

APARTHEID: apartheid refers to the South African state segregation, which
undermined the humanity of black people, promoted separate development
and justified the hierarchical stratification of its society, based on the notion
of race and racism. Racialised people, for example, black people/or people of
African descent, people of mixed descent (often referred to as Coloureds — a
term not used in this study guide due to its derogatory tone), and those of
Asian descent. Apartheid stratified its society by starting with white people
(Caucasians); people of Asian descent (Chinese, Indians and others); people of
mixed descent and at the bottom was black people (African descent).

ARBITRATION: it is an alternative form of resolving a dispute; a

technique to resolve a case of conflict outside the
courts. The parties agree to be bound by the decision
of the arbitrators.

BILL OF ATTAINDER: a law convicting a person of a crime without a trial.

BINDING RULING: court decisions that parties agree in advance to accept.

BOYCOTT: refusal to import or deal with a country or a company.

CHIVALRY PRINCIPLE: in case of war, no harm should be done to civilians.

CIVIL LIBERTIES: freedom from unwarranted governmental regulation,
as stated in the Bill of Rights.

CIVIL RIGHTS: claims of protection from discrimination.

CIVIL SOCIETY: the set of social and political organisations outside
government control in which people participate freely.

CLAIM RIGHTS: obligations of individuals toward others.

CODE OF CONDUCT: a set of just operating principles for corporations.

COMMUNITARIAN: the process of creating common world norms.

CONSTITUTIONAL freedoms stated in the basic law of a country.

RIGHTS:

CRIMES AGAINST inhumane acts committed against a civilian population,

HUMANITY: or persecution on political, racial, or religious grounds.

CRIMES AGAINST PEACE: planning, preparation and initiation or waging of a

war of aggression or a war in violation of international
treaties, agreements or assurances, or participation in
a common plan or conspiracy for the accomplishment
of the foregoing.
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CRIMINAL LAW:
CULTURAL RIGHTS:

DEMOCIDE:

DEMOCRACY:

DEMOCRATIC RIGHTS:

DEROGATION OF
RIGHTS:

DIGNITY:

DIPLOMACY:

ECONOMIC RIGHTS:

EQUALITY OF STATES:

ETHNIC CLEANSING:

EQUALITY:
EXTRATERRITORIAL
JURISDICTION:

FAIR LABOUR:

FAIR TRADE:

statutes that define offenses against governments.

claims to observe a group’s longstanding customs,
language and/or religion.

acts committed by a government with the intent to
massively kill members of its own population.

A system of government in which power is vested in
the people, who rule either directly or through freely
elected representatives. It is achieved through electoral
processes that are free, fair and in which people
participate freely.

claims to have government decisions made by the
people.

It is the partial repeal or retraction of a law for a certain
time such as during a war. The claim of a government to
be able to ignore legal obligations during an emergency.

refers to the inherent value and worth of human beings;
everyone is born with the condition of being worthy of
respect, esteem, or honour.

interactions between countries through ambassadors
and other officials.

claims to engage in paid or remunerative activity.

the legal view that all governments are equal under
international law.

establishing ethnic purity in a territory by expulsions,
murders and rapes of persons of all but one ethnic
group.

refers to the state of being equal, being the same in
value.

a country’s claim to have the authority to try persons
who commit offenses abroad.

freedom of association and fair working conditions and
fair remuneration often referred to a living wage.

purchases restricted to small scale farmers who provide
human working conditions.
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GAY RIGHTS:

GENDER EQUALITY AND
EQUITY:

GENOCIDE:

GROUP RIGHTS:

HUMAN RIGHTS:

HUMAN RIGHTS
COMMISSION:

HUMAN RIGHTS
ARCHITECTURE/
INFRASTRUCTURE:

HUMAN TRAFFICKING:

INTERGOVERNMENTAL
ORGANISATIONS:

INTERNALLY DISPLACED
PEOPLES:

INTERNATIONAL
CUSTOM:

INTERNATIONAL LAW:

claims of sexual minorities or persons who prefer
relations with same sex friends to enjoy the benefits
accruing to those who bond with members of the same
Sex.

equal pay for women as well as female involvement in
the society.

systematic acts committed with the intent to destroy,
in whole or in part, a national, ethnic, racial and/or
religious group.

claims of subordinate subcultures to enjoy the same
privileges as the mainstream group.

the claim of individuals to enjoy a minimally restrictive
yet optimal quality of life, with liberty, equal justice
before the law, and an opportunity to fulfil basic
cultural, economic and social needs.

a body set up to address and investigate complaints
about human rights violations.

a situation in which legal norms establish the
parameters of human rights, governmental institutions
monitor, publicise, implement and enforce human
rights standards, and non-governmental groups
pressure government to advance the cause of human
rights.

the illegal transportation of persons to conditions of
slavery without their consent such as women and
children.

an institution whose members are governments.

an imperilled individual who has fled a home residence
to live elsewhere within his or her homeland.

practices conventionally observed by states in relation
to other states.

legal requirements primarily applied to states.
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JUSTICE:

LEGAL RIGHTS:

LIBERTIES:

MILITARY OCCUPATION:

MINORITY RIGHTS:

MORAL RIGHTS:
NEUTRALITY:
NEGATIVE RIGHTS:
NEGATIVE LIBERTY:

NONGOVERNMENTAL
ORGANISATION:

PEACEKEEPING:
PETITION:

POLITICAL RIGHTS:
POSITIVE LIBERTY:
POSITIVE RIGHTS:

PRE-EMPTIVE WAR:

PRISONER OF WAR:

there are a variety of notions of justice. They include
restorative justice, in which the outcome of a proceeding
that heals a conflict between the law breaker and a
victim, retributive justice in which the outcome of the
proceeding penalises the law breaker; and transitional
justice in which the outcome of a proceeding enables
the current government to go beyond the previous era
with a minimum probability of backsliding to that era.

freedoms from government misconduct, as established
in law.

actions exempt from unwarranted government
regulation.

rule imposed by a victor on a defeated country, for
example, the situation of Iraq after the United States
of America and its allies’ attacks.

the claim of populations or subgroups to be treated in
the same way as the members of the mainstream.

claims of just treatment based on ethical principles.
government impartiality toward a foreign war.
claims to prohibitions on government action.

limits on adverse human behaviour.

a group composed of persons outside government.

monitoring peace agreement.

a citizen’s request to have a government redress a
grievance.

claims to participate in politics without restrictions.
power to act autonomously.

claims to have government improve the well-being of
people.

armed aggression by one government to stop imminent
and severe aggression by another.

a soldier captured and detained by an enemy army
during combat.
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PROCEDURAL RIGHTS:

REFUGEE:

RIGHT TO LIFE:

RIGHT TO PEACE:
RIGHT TO WATER:

RIGHTS THEORY:

SECURITY RIGHTS:

SELF-DETERMINATION:

SELF-EXECUTING
TREATY:

SOCIAL DEMOCRACY:

SOCIAL RIGHTS:

SOVEREIGNTY:

STRUCTURAL VIOLENCE:

SUBSTANTIVE RIGHTS:

SUFFRAGETTE:

claims that governments must follow standard
practices and processes.

an imperilled person who flees his or her homeland to
seek sanctuary in another country.

a claim to enjoy subsistence (basic rights, i.e. food,
shelter, clothing and education).

a claim to have conflicts resolved nonviolently.

a claim that government must provide clean water to
all.

the view that all should be treated as free and equal
human beings.

claims to freedom from violations of the human person.
ability of peoples to govern themselves.

an international agreement containing implementation
procedures.

a form of government in which the major rules, minority
rights are respected and the government protection of
those suffering economic misfortune.

claims on governments to proved well-being of those
living within its borders.

boundless power of government within the borders of
their countries.

is a form of violence wherein some social structure or
social institution may harm people by preventing them
from meeting their basic needs; it is the deprivation of
basic rights.

are basic human rights possessed by all people in an
ordered society, and are granted by natural law as well
as the substantive law. Substantive rights are rights
such as life, liberty, happiness which forms part of the
substance of being human.

the name applied to women who organised to seek the
right to vote through dramatic civil action in the late
19th and early 20th century.
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SUSTAINABLE
DEVELOPMENT:

TREATY:

TRUTH COMMISSION:

UTILITARIANISM:

VERTICAL
ENFORCEMENT:

WAR CRIMES:

economic growth that observes ecological practices
that are sound and enables future generations to
satisfy basic needs.

a legal agreement that goes into effect when ratified by
the legislature of governments.

a body that gathers evidence to establish facts about
culpability, but does not prosecute.

is an ethical philosophical in which the happiness
of the greatest number of people in the society is
considered the greatest good; an action is morally right
if its consequences lead to happiness (absence of pain),
and wrong if it ends in unhappiness (pain).

use of military action to enforce norms on states WAR:
a state of armed hostility between sovereign nations or
governments

violations of the laws or customs of armed state
aggression.
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