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1 INTRODUCTION 

Dear Student 

Welcome to the module in Medical Law which, we are sure, you will find interesting and of 
practical value. We shall do our best to make your study of this module successful. You will be 
well on your way to success if you start studying early in the semester and resolve to do the 
assignments properly. 

This tutorial letter contains important information concerning this module. We urge you to read it 
carefully and to keep it at hand when working through the study material, doing assignments, 
preparing for the examination and putting questions to your lecturers. 

This tutorial letter also provides all the relevant information with regard to the prescribed study 
material and how to obtain it.  

In this letter you will find the assignments for the year and instructions on how to prepare for 
and submit the assignments. Study that information very carefully. 

We have also included some general and administrative information. Also make a careful study 
of that section of the tutorial letter. 

We should also like to point out that you must read all the tutorial letters that you receive 
during the year immediately and carefully – these letters always contain important, and 
sometimes urgent, information. 

It is important to use myUnisa and the internet regularly. You must be registered on myUnisa to 
be able to submit assignments, gain access to the Library functions and various learning 
resources, download study material, “chat” to your lecturers and fellow students about your 
studies and the challenges you encounter, and participate in online discussion forums. Thanks 
to myUnisa you can take part in activities and discussions of relevance to the module topics, 
assignments, marks and examinations. 

We hope that you will enjoy this module and wish you all the best with your studies! 

2 PURPOSE OF AND OUTCOMES  FOR THE MODULE 

2.1 Purpose 

The purpose of this module is to equip students with knowledge of and insight into the law 
pertaining to the medical and health-care professions (including hospital practice) and basic 
research skills in the practice of law. Furthermore, the module provides the South African and 
the global community with medical lawyers who are aware of the challenges of providing quality 
healthcare in an equitable way and who are equipped to accept their responsibility towards the 
realization of a just and inclusive society based on constitutional democracy within a world legal 
order. Students accredited with this module can identify, analyse and apply the principles of 
medical law. 

2.2 Outcomes 

The outcomes of this module: 

 Identify and understand the role of medical and health-care law in current South African law 

and everyday life, affecting millions of people. 
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 Demonstrate an understanding of the history and theoretical framework of, and the most 

pressing and prevalent issues regarding the law relating to medical practice (including the 

health-care professions in general and hospital services in both the public and private 

sector). 

 Apply the principles of medical law in practical situations and solve multi-dimensional legal 

problems associated with health-care and hospital practice. 

 Conduct research. 

3 LECTURERS AND CONTACT DETAILS 

3.1 Lecturers 

All queries that are not of a purely administrative nature but that are about the contents of this 
module should be directed to us. Please have your study material at hand when contacting us. 

The lecturers responsible for this module are 

 Adv LC Coetzee 

 8–82 Cas van Vuuren Building  

 coetzlc@unisa.ac.za 

 012 429 8602 

 Dr L Pienaar 

 8–84 Cas van Vuuren Building  

 pienal@unisa.ac.za  

 012 429 2805 

3.2 Department  

This module is offered within the Department of Criminal and Procedural Law. Should you wish 
to get in touch with the Department, you may contact the departmental liaison officer at 012 429 
4995. 

3.3 University 

If you need to contact the University about matters not related to the contents of this module, 
please consult the publication my Studies @ Unisa that you received with your study material. 
This brochure contains information on how to contact the University (e.g. to whom you can write 
for different queries, important telephone and fax numbers, addresses and details of the times 
certain facilities are open). 

mailto:coetzlc@unisa.ac.za
mailto:pienal@unisa.ac.za
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4 MODULE-RELATED RESOURCES 

4.1 The inventory letter 

You should have received an inventory letter telling you what you have received in your study 
package and also showing items that are still outstanding. Also see the brochure entitled my 
Studies @ Unisa. 

Check the study material you received against the inventory letter. You should have received all 
the items specified in the inventory, unless there is a note such as “out of stock” or “not 
available”.  

4.2 The study material itself 

The study material for this module, which should be supplied to you by Unisa’s Department of 
Despatch, consists of the following: 

 One study guide 

 Tutorial letters 101 (this tutorial letter) and 301 at registration 

 Further tutorial letters  

If you have access to the internet you can view the study guides and tutorial letters for the 
modules for which you have registered on the University’s online campus, myUnisa, at 
http://my.unisa.ac.za. 

Some of this study material may not have been available when you registered. Study material 
that was not available when you registered will be posted to you as soon as possible, but is also 
available on myUnisa. 

4.2.1 A study guide 

There is one study guide for this module. The study guide consists of eleven (11) study units. 

Note that certain parts of the study guide need not be studied for the examination – those parts 
are indicated as such in the study guide – usually directly below the heading concerned. 
Although not prescribed for the examination you should nevertheless read those parts, and 
questions may be set on them in the assignments. 

4.2.2 Tutorial Letter 101 

Tutorial Letter 101 is an extremely important tutorial letter. It contains very important information 
regarding the University and the module, as well as all the assignments for this module. You 
should therefore study this tutorial letter very carefully. 

4.2.3 Other tutorial letters 

Apart from Tutorial Letter 101 you will also receive other tutorial letters during the semester. 
These tutorial letters will not necessarily be available at the time of registration. They will be 
despatched to you as soon as they are available or needed (for instance, for feedback on 
assignments). 

Tutorial letters form part of your study material. Study each of them carefully, and keep them for 
further reference. 

http://my.unisa.ac.za/
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4.3 Prescribed books 

There are no prescribed books for this module. This means that you do not have to buy any 
additional books for the course. You need to study only your study guide and tutorial letters. 

4.4 Recommended books 

There are no recommended books for this module. 

4.5 Electronic Reserves (e-Reserves) 

There are no e-Reserves for this module. 

4.6   The prescribed cases 

There are no prescribed cases for this module. Note that you do not have to know anything 
more about the court cases discussed in the study guide than the information given in the study 
guide. It is of utmost importance that you study the discussions of the cases in the study 
guide. You may wish to look up the cases in the law reports, but you are not required to do so. 

4.7 Library services and resources information  

For brief information, go to www.unisa.ac.za/brochures/studies  

 

For detailed information, go to http://www.unisa.ac.za/library. For research support and services 
of personal librarians, click on "Research support". 

 

The library has compiled a number of library guides: 

 finding recommended reading in the print collection and e-reserves –

http://libguides.unisa.ac.za/request/undergrad 

 requesting material – http://libguides.unisa.ac.za/request/request 

 postgraduate information services – http://libguides.unisa.ac.za/request/postgrad 

 finding, obtaining and using library resources and tools to assist in doing research – 

http://libguides.unisa.ac.za/Research_Skills 

 how to contact the library/finding us on social media/frequently asked questions – 

http://libguides.unisa.ac.za/ask 

5 STUDENT SUPPORT SERVICES FOR THE MODULE 

5.1 General 

For information on the various student-support systems and services available at Unisa (e.g. 
student counselling, tutorial classes, language support), please consult the publication entitled 
my Studies @ Unisa. 

5.2 Free computer and internet access 

Unisa has entered into partnerships with establishments (referred to as Telecentres) in various 
locations across South Africa to enable you (as a Unisa student) free access to computers and 
the Internet. This access enables you to conduct the following academic related activities: 
registration; online submission of assignments; engaging in e-tutoring activities and signature 
courses; etc. Please note that any other activity outside of these is for your own costing e.g. 

http://www.unisa.ac.za/brochures/studies
http://www.unisa.ac.za/library
http://libguides.unisa.ac.za/request/undergrad
http://libguides.unisa.ac.za/request/request
http://libguides.unisa.ac.za/request/postgrad
http://libguides.unisa.ac.za/Research_Skills
http://libguides.unisa.ac.za/ask
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printing, photocopying, etc. For more information on the Telecentre nearest to you, please visit 
www.unisa.ac.za/telecentres. 

5.3 myUnisa 

If you have access to a computer that is linked to the internet, you can quickly access resources 
and information at the University. The myUnisa learner-management system is Unisa's virtual 
campus that helps students to communicate with other students, and also with their lecturers 
and the administrative departments of Unisa – all by means of the computer and the internet. 

To go to the myUnisa website, start at the main Unisa website, http://www.unisa.ac.za, and then 
click on the “Log in to myUnisa” link on the right-hand side of the screen. This should take you 
to the myUnisa website. You can also access the website directly by typing in 
http://my.unisa.ac.za.  

Please consult the publication entitled my Studies @ Unisa for more information on myUnisa.  

6 ASSESSMENT 

6.1 Assessment plan 

6.1.1 Admission to the examination 

There are two compulsory assignments for each semester. 

You have to submit Assignment 01 in order to gain admission to the examination. No 
subminimum is set for the assignment. You will gain admission to the examination simply by 
completing and submitting the assignment in time, regardless of the marks you obtain for the 
assignment. (Note that submission of an “empty assignment”, i.e. an assignment cover without 
any answers, will not count as a submission.) Students who do not submit Assignment 01 on or 
before the due date will not gain admission to the examination. 

Assignment 02 is compulsory in the sense that the mark obtained for it contributes towards the 
year mark. 

6.1.2 The year mark 

The average of the marks obtained for the two compulsory assignments will be taken as your 
year mark.  

6.1.3 The division between the year mark and the examination mark 

The year mark constitutes 20% of the final mark for this module, whereas the remaining 80% of 
the final mark is acquired in the examination. 

6.1.4 Feedback on the assignments 

You will receive the correct answers automatically for multiple-choice questions. For written 
assignments, markers will comment constructively on your work. Commentaries on compulsory 
assignments will be sent to all students registered for this module in a follow-up tutorial letter, 
and not only to the students who submitted the assignments. The tutorial letter number will be 
201 and 202. 

Check your answers as soon as you have received the feedback. The assignments and the 
feedback on them constitute an important part of your study material for the examination. 

http://www.unisa.ac.za/telecentres
http://www.unisa.ac.za/
http://my.unisa.ac.za/
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6.2 General assignment numbers 

As we have already mentioned, there are two compulsory assignments for each semester. 
Please do Assignment 01 and Assignment 02 for the particular semester for which you are 
registered. Assignments for the two semesters are listed separately and are clearly identified. 

6.2.1 Unique assignment numbers 

The unique numbers for the assignments are as follows: 

First semester  

 Assignment 01: 686954  

 Assignment 02: 701908  
 

Second semester 

 Assignment 01: 709148   

 Assignment 02: 711805   

6.2.2 Due dates for assignments 

The due dates for the assignments are as follows: 

First semester  

 12 March 2018 for Assignment 01 

 16 April 2018 for Assignment 02 

Second semester 

 20 August 2018 for Assignment 01 

 20 September 2018 for Assignment 02 

Note that the above dates are the dates by when the assignments must have reached Unisa. 
You must therefore submit your assignments in good time, taking into consideration the time it 
takes to send them by post. 

6.3 Submission of assignments 

You may submit written assignments and assignments completed on mark-reading sheets 
either by post or electronically via myUnisa. Assignments may not be submitted by fax or e-mail. 

For detailed information on assignments, please refer to my Studies @ Unisa brochure which 
you received with your study package. 

To submit an assignment via myUnisa: 

 Go to myUnisa. 

 Log in with your student number and password. 

 Select the module. 

 Click on “Assignments” in the menu on the left-hand side of the screen. 

 Click on the assignment number you wish to submit. 

 Follow the instructions. 
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6.4 Assignments 

6.4.1 The compulsory assignments 

There are two compulsory assignments per semester. You have to submit Assignment 01 for 
the semester for which you are registered in order to obtain admission to the examination (see 
6.1.1 above). Assignment 02 also counts towards your final mark.  

The first assignment of each semester comprises a number of questions based on a scenario. 
The assignment should be answered in less than 1500 words.  

The second assignment of each semester consists of ten (10) multiple-choice questions. You 
have to answer the multiple-choice questions on the mark-reading sheets that were issued with 
your study material. As indicated above, you may also submit these assignments via the 
internet. Read the instructions on the use of the mark-reading sheet carefully, as 
noncompliance with the instructions will mean that the optical reader cannot mark your answers. 

6.4.2 Warning against plagiarism 

 Although students may work together when preparing assignments, each student 
must write and submit his or her own individual assignment. In other words, each 
student must submit his/her own work in his/her own words. It is unacceptable 
for students to submit identical assignments on the basis of them having worked 
together. That would amount to plagiarism, and no such assignments will be 
marked. Also, the students involved may be penalised or subjected to 
disciplinary proceedings by the University. 
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6.4.3 Assignment 01 Semester 1  Unique number: 686954 

Note that this assignment is compulsory for students registered for this module in the FIRST 
SEMESTER. 

The due date for this assignment is 12 March 2018. 

This assignment is based on a scenario. You must study study unit 5 of the study guide 
thoroughly in order to be able to do this assignment. 

Scenario 

Kuhle has a history of schizophrenia for which she has been receiving outpatient care for the 
past few years. Unbeknown to her husband, Khuselwa, Kuhle stopped taking her schizophrenia 
medication a while ago. One day after work, Khuselwa arrives home only to discover Kuhle 
covered in blood, disoriented and mumbling  incoherently. It transpires that she cut herself with 
razor blades as an act of self mutilation. Khuselwa fears for her safety, and takes her to Bright 
Light Psychiatric Hospital for admission and treatment. With them in the car is Dengana, their 
15-year old son who helps to calm, comfort and safeguard his mom. Kuhle is admitted to Bright 
Light where it comes to light that she had also swallowed the razor blades. The razor blades 
need to be removed surgically as a matter of urgency. Khuselwa and Dengana are obviously 
emotionally distraught. They return home but are involved in a terrible car accident. Khuselwa 
dies instantly and Dengana is seriously injured and unconscious.  

Answer the following questions: 

 (a) Set out and apply the legislative provisions that made it possible for Kuhle to be 
admitted to Bright Light despite her mentally confused state and the absence of her 
consent.  (7) 

 (b) Fortunately, Bright Light Psychiatric Hospital has a surgical ward. Dr Blade, the 
surgeon on duty, recommends the surgical removal of the razor blades that Kuhle had 
swallowed. The admissions clerk at Bright Light is unsure whether Kuhle could grant 
consent or whether authorisation should be sought from someone else. Advise her on 
the relevant legislative/regulatory provisions. (8) 

 (c) Dengana needs to undergo surgery but is obviously in no state to grant consent. Due 
to its urgency, there is simply not enough time to approach a court for authorisation or 
to seek ministerial consent for the operation. Who should be approached for consent 
under the circumstances? Identify and set out the contents of the relevant legislative 
provision.  (5) 
  [20] 
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6.4.4 Assignment 02 Semester 1  Unique number: 701908 

Note that this assignment is compulsory for students registered for this module in the FIRST 
SEMESTER. 

The due date for this assignment is 16 April 2018. 

The aim of this assignment is to test whether you have worked through the study guide, and to 
what extent you understand the material. The assignment also tests your ability to apply legal 
principles and legal provisions to practical scenarios. Furthermore, we want to test whether you 
understand how different sections of the study guide interrelate. Many of the questions require 
that you scrutinise and interpret legal provisions and case law. Pay close attention to the 
wording. 

Question 1 

In terms of the Constitution of the Republic of South Africa, 1996, discrimination on the ground 

of disability  

 (1) is prohibited in absolute terms. 

 (2) is always unfair. 

 (3) is unfair unless it is established that it is fair. 

 (4) is fair unless it is established that it is unfair. 

Question 2 

Mr Murmur lodges a complaint of unprofessional conduct with the HPCSA against Dr Dladla. 
The preliminary committee of inquiry (PCI) finds that Dr Dladla acted in an unprofessional 
manner but that the conduct only constitutes a minor transgression. The PCI indicates a 
suitable penalty to be imposed. The registrar duly communicates the charges and the PCI’s 
decision to Dr Dladla in writing, stipulating that the penalty must be accepted or rejected within 
14 days from date of receipt of the communication. Dr Dladla fails to respond by the due date. 
What is the registrar to do next? 

 (1) Issue a notice in writing to Dr Dladla, instructing her to appear in person with her legal 
representative, if any, before the PCI at its next meeting to inquire why she did not 
respond to the council correspondence and to give her response to the complaint or 
exercise her right to remain silent. 

 (2) Find Dr Dladla guilty of contempt of the HPCSA, and impose a penalty. 

 (3) Send a notice to Dr Dladla, giving the date and time and place for the inquiry into her 
professional conduct, including the charge sheet as compiled by the pro forma 
complainant. 

 (4) Submit the complaint together with any further information or affidavits to the PCI 
without Dr Dladla’s written response. 
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Question 3 

A performance assessment— 

 (1) is done by a preliminary committee of inquiry if a complainant lodges a complaint of 
poor clinical and related performance with the registrar against a practitioner. 

 (2) is done by a performance assessment committee if a complainant lodges a complaint 
of poor clinical and related performance with the registrar against a practitioner. 

 (3) is done by a professional conduct committee when it found evidence of poor clinical 
and related performance during an investigation. 

 (4) is done by a performance assessment committee if a professional conduct committee 
finds during an investigation that the evidence before it points to poor clinical 
performance.  

 (5) is done by a professional conduct committee if a performance assessment committee 
finds during an investigation that the evidence before it points to poor clinical 
performance. 

Question 4 

In terms of the provisions of the National Health Act 61 of 2003 dealing with medical and health 
records, a doctor who has access to the health records of a user— 

 (1) may never disclose any personal information regarding the user to any other person. 

 (2) needs the user’s consent to disclose any personal information regarding the user to 
another person. 

 (3) may disclose personal information to another provided it is necessary for a legitimate 
purpose within the ordinary course and scope of his/her duties and in the interests of 
the user. 

 (4) may disclose personal information provided it is necessary for a legitimate purpose 
within the ordinary course and scope of his/her duties and in the interests of the user, 
and only if such disclosure is made to none other than another health care provider or 
health establishment. 
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Question 5 

In Afrox Healthcare Bpk v Strydom 2002 (5) SA 21 (SCA) an aggrieved patient who alleged that 
his treatment by hospital staff had been negligent, contended inter alia that the indemnity clause 
signed by him was contra bonos mores or, alternatively, that the principle of bona fides 
demanded that the existence of such clause and the implication thereof should have been 
pointed out to him pertinently by the staff. The Supreme Court of Appeal held that the indemnity 
clause was indeed legally enforceable, and that there was no legal duty on the admission clerk 
to point out the indemnity clause to the patient in advance. A few years after the Afrox case, the 
Consumer Protection Act 68 of 2008 came into effect. Had the Act been applied to the 
circumstances in the Afrox case, the effect would be that— 

 (1) the indemnity clause, although valid and enforceable, would have had to be pointed 
out to the patient. 

 (2) the indemnity clause would probably have been deemed unjust and unreasonable, and 
its existence would have had to be pointed out to the patient. 

 (3) the indemnity clause would probably have been found unjust and unreasonable, 
although the hospital would NOT have been obliged to draw the patient’s attention to 
its existence. 

 (4) the indemnity clause would probably be regarded as valid and enforceable, and the 
hospital would NOT have been obliged to draw the patient’s attention to its existence. 

Question 6 

One of the requirements for valid consent is that the consent must not be contra bonos mores. 
Consent will be considered contra bonos mores— 

 (1) if a patient who is suffering from an incurable disease accompanied by excruciating 
pain consents to the administration of painkillers that, although intended to alleviate 
unbearable pain, may possibly cause his death.  

 (2) if a man consents to castration as part of gender reassignment. 

 (3) if a person consents to suffer a minor injury in order to put to the test sound scientific 
hypotheses that may be of value to science. 

 (4) if a woman in the 30th week of gestation consents to the performance of an abortion by 
a nurse. 
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Question 7 

In terms of section 7(1)(c) of the National Health Act 61 of 2003 a health service may not be 
provided to a user without the user’s informed consent, unless the provision of a health service 
without the user’s informed consent is authorised in terms of a court order. In Minister of Health, 
Western Cape v Goliath 2009 (2) SA 248 (C) the Minister of Health of the Western Cape 
brought an application for an order that the respondents, who had been diagnosed with highly 
infectious and extensive drug resistant tuberculosis (XDR-TB) be admitted to a facility and 
detained there until they were cured. The court held that— 

 (1) the provisions of section 7(1)(c) can be relied upon to justify the involuntary detention 
of the respondents in a health care facility funded by the state. 

 (2) section 7(1)(c) allows for the provision of “a health service” to a user without the user’s 
consent, and NOT the detention of a user in a health care facility against the user’s 
will. 

 (3) the violation of the respondents’s constitutional right to freedom by their involuntary 
detention was justified to protect their health. 

 (4) the involuntary detention of the respondents in a health care facility did NOT violate 
their constitutional right to freedom. 

Question 8 

S v Hartmann 1975 (3) SA 532 (C) was a case of euthanasia. The case can most likely be 
categorised as an instance of— 

 (1) voluntary active euthanasia. 

 (2) involuntary active euthanasia. 

 (3) involuntary passive euthanasia. 

 (4) physician assisted suicide. 
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Question 9 

Artificial fertilisation is a lawful procedure, provided it is performed in accordance with the 
National Health Act 61 of 2003 and the regulations promulgated by the Minister of Health in 
terms of that Act (published in GN R175, GG35099 of 2 March 2012). A limitation is placed on 
the number of pregnancies that may result from a donor’s gametes. Furthermore, the 
regulations contain provisions intended to reduce the risks associated with multiple 
pregnancies. The Medical Research Council (MRC) states that since in vitro fertilisation has a 
high failure rate, it is common to place three or four embryos at a time in the uterus. The MRC 
discourages the transferring of more than four embryos in the interest of limiting the incidence of 
multiple pregnancies. Which of the following accurately describes the interdependence between 
the limitations set in the regulations? 

 (1) Since no more than six children may be conceived by means of artificial fertilisation 
with any particular donor’s gametes, no more than six embryos or zygotes may be 
transferred to a recipient during an embryo transfer procedure. 

 (2) Since no more than three embryos or zygotes may be transferred to a recipient during 
an embryo transfer procedure, no more than three gametes may be obtained from a 
donor. 

 (3) The transfer of more than three zygotes or embryos to a recipient during an embryo 
transfer procedure is prohibited, provided further that no more than six children may be 
conceived by means of artificial fertilisation with any particular donor’s gametes. 

 (4) The transfer of more than three zygotes or embryos to a recipient during an embryo 
transfer procedure, and the transfer of more than three eggs during a gamete 
intrafallopian transfer is prohibited, provided that no more than six children may be 
conceived by means of artificial fertilisation with any particular donor’s gametes. 

Question 10 

A doctor can incur delictual liability for wrongful conduct which caused harm to a patient if such 
conduct involved fault in the form of either intention or negligence. The legal practitioner 
instituting delictual action against a medical practitioner on behalf of the patient must ensure 
that the summons contains all the relevant elements required for liability in order to ensure that 
the defendant does not bring an exception against it on the ground that it does not reveal a 
cause of action. The allegations that the legal practitioner should include in the summons would 
depend in part on the type of action instituted. In the medical law context, there is often a 
concurrence of the various delictual actions. 

Suppose a doctor fails to obtain the patient’s informed consent before performing an operation 
on him. There is no other ground of justification present to justify the intervention without 
consent. The doctor performs the operation in a negligent manner. The patient’s life expectancy 
is shortened, his health is impaired, he suffers a lot of pain, he suffers a loss of income owing to 
his inability to work and he incurs additional medical expenses because of the doctor’s wrongful 
and negligent conduct. Which of the following accurately and comprehensively describes the 
concurring actions in the above scenario? 

 (1) The actio legis Aquiliae and the action for pain and suffering  

 (2) The actio iniuriarum and the action for pain and suffering 

 (3) The actio iniuriarum and the actio legis Aquiliae 

 (4) The actio iniuriarum, the actio legis Aquiliae and the action for pain and suffering 
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6.4.5 Assignment 01 Semester 2  Unique number: 709148   

Note that this assignment is compulsory for students registered for this module in the SECOND 
SEMESTER. 

The due date for this assignment is 20 August 2018. 

This assignment is based on a scenario. You must study study units 1, 3, 9 and 11 thoroughly in 
order to be able to do this assignment. 

Scenario 

Mr and Mrs September go for genetic counselling. It is established that both of them are carriers 
of several recessive genes responsible for genetic disease. Mr and Mrs September find the 
risks of genetic abnormality unacceptably high and decide that it is best not to have children. 
They approach Dr Naicker who performs a tubal ligation on Mrs September. Unfortunately, Dr 
Naicker only ligates one of Mrs September’s fallopian tubes and negligently omits to tie the 
other. Five months after the sterilisation procedure, Mrs September visits Dr Naicker 
complaining of nausea and fatigue. Dr Naicker confirms that Mrs September is 13 weeks 
pregnant with twins! 

Mrs September goes for regular check-ups during her pregnancy and all necessary tests are 
done to ascertain whether the unborn babies are free from genetic abnormalities. All the tests 
confirm that the babies are normal. Mr and Mrs September are relieved and start looking 
forward to the birth of their babies.  

Mrs September goes into labour three weeks before the expected date and Mr September 
rushes her to hospital in the early hours of the morning. Her attending obstetrician is overseas 
attending a conference. The obstetrician on call is already attending to another birth in the 
hospital and Dr Barwise, a general practitioner, steps in to attend to the birth. 

It is a very difficult birth and Dr Barwise struggles. Sister Hlongwane, who assists during the 
delivery, is of the opinion that Dr Barwise lacks the necessary experience to handle such a 
difficult case and suggests that he call in the help of an experienced obstetrician. He shrugs off 
her suggestion and continues plodding away. He eventually succeeds in delivering the first 
baby, Prim. The second baby, Babette, is finally delivered and, although free from any genetic 
abnormality, dies shortly after birth in consequence to the injuries sustained during the delivery 
owing to Dr Barwise’s incompetent attempts.  

Answer the following questions: 

 (a) Can Mr and Mrs September institute action against Dr Naicker for the confinement cost 
and the maintenance of Prim? Include in your answer a discussion of applicable case 
law.       (9) 

 (b) Having heard about the case, two law students debate whether Dr Barwise can be 
charged with culpable homicide for the death of Babette. One of them says he cannot 
as a foetus is not a human being and does not have a right to life; moreover, she 
argues, it was held in a case that she read that the intentional killing of a foetus does 
not constitute murder. You are asked for your opinion on the matter. Give a 
substantiated and well-reasoned opinion citing case law and legislation. (8) 

 (c) Dr Barwise is charged with culpable homicide. Mr and Mrs September feel that 
disciplinary action should be taken against him, but they do not know where to go to to 
set the ball rolling. Someone tells them that disciplinary action will be taken even if they 
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do not lodge a complaint. They find this hard to believe as they do not know how the 
matter will be brought to the attention of the Health Professions Council. Explain to 
them how the matter could be brought to the attention of the HPCSA without their 
involvement. To allay their fears, also inform them where they can lodge a complaint 
should they nevertheless wish to do so. (3) 

  [20] 

6.4.6 Assignment 02 Semester 2  Unique number: 711805   

Note that this assignment is compulsory for students registered for this module in the SECOND 
SEMESTER. 

The due date for this assignment is 20 September 2018. 

The aim of this assignment is to test whether you have worked through the study guide, and to 
what extent you understand the material. The assignment also tests your ability to apply legal 
principles and legal provisions to practical scenarios. Furthermore, we want to test whether you 
understand how different sections of the study guide interrelate. Many of the questions require 
that you scrutinise and interpret legal provisions and case law. Pay close attention to the 
wording. 

Question 1 

The right to privacy enjoys recognition in section 14 of the Constitution. In NM v Smith (Freedom 
of Expression Institute as Amicus Curiae) 2007 (5) SA 250 (CC) Madala J said (par [42]): 

The affirmation of secure privacy rights within our Constitution may encourage 
individuals to seek treatment and divulge information, encouraging disclosure of HIV 
which has previously been hindered by fear of ostracism and stigmatisation. The 
need for recognised autonomy and respect for private medical information may also 
result in the improvement of public health policies on HIV/AIDS. 

Which of the following is a fair interpretation of the quoted passage? 

 (1) The disclosure of patients’ HIV-positive status by health care personnel should be 
encouraged because it could result in the improvement of public health policies on 
HIV/AIDS. 

 (2) Patients may be more willing to disclose their HIV-positive status and seek treatment if 
they are assured that such information will not be disclosed gratuitously by health care 
practitioners. 

 (3) It is important that an HIV-positive patient should not be required to disclose such 
status to health care personnel in order to avoid ostracism and stigmatisation.  

 (4) The affirmation of secure privacy rights within the Constitution may encourage patients 
to keep information on their HIV status from health care personnel. 

 



LCR4802/101 
 

19 

Question 2 

Mr Duped Dube is unwell and, intending to visit the little pharmacy in town to buy some over-
the-counter medicine to self medicate his condition, he takes a taxi to town. On his way, he 
sees a sign advertising the services of “Dr Sly Fakir, MBChB General Medical Practitioner, 
registered with the HPCSA”. Dube is delighted to find that a new medical practitioner has set up 
rooms in his small, rural hometown. Instead of going to the pharmacy, he pays a visit to the 
surgery of “Dr Fakir”.  Sly examines Dube physically, diagnoses him with “stress-related pains 
and aches” and prescribes very strong painkillers. It transpires that Sly Fakir is a foreign 
national temporarily residing in South Africa. He qualified as a medical practitioner in The 
Undemocratic Republic of Bananae. He has not applied for registration with the Health 
Professions Council of South Africa and has not accumulated any “Continuing Education Units”. 

Which of the following constitutes the most comprehensive list of provisions that he has 
breached? 

 (1) Section 17(1)(a), section 17(1)(b), section 39(1) and section 40 of the Health 
Professions Act 56 of 1974.  

 (2) Section 17(1)(a), section 17(1)(b), section 34(2) and section 39(1) of the Health 
Professions Act 56 of 1974.  

 (3) Section 17(1)(a), section 17(1)(b), section 34(2) and section 40 of the Health 
Professions Act 56 of 1974. 

 (4) 

 

Section 17(1)(a), section 17(1)(b), section  34(2), section 39(1) and section 40 of the 
Health Professions Act 56 of 1974. 

 (5) Section 17(1)(a), section 17(1)(b), section  34(2), section 39(1) and section 40 of the 
Health Professions Act 56 of 1974, as well as the rules of the HPCSA relating to 
Continuing Professional Development. 

Question 3 

A minor transgression is unprofessional conduct of a minor nature that does not warrant the 
holding of a formal professional conduct inquiry. Who can determine that the conduct 
complained about is a minor transgression?  

 (1) The registrar and the ombudsman 

 (2) The registrar and the preliminary committee of inquiry 

 (3) The registrar only 

 (4) The ombudsman only 

 (5) The preliminary committee of inquiry only 
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Question 4 

Section 56 of the Health Professions Act 56 of 1974 states inter alia that the death of a patient 
is not deemed to be a death from natural causes as contemplated by the Inquests Act 58 of 
1959 or the Births and Deaths Registration Act 51 of 1992 if such death is the result of a 
procedure of a therapeutic, diagnostic or palliative nature. This means that— 

  (1) the doctor must indicate on the death certificate that the death resulted from 
unnatural causes. 

  (2) the doctor who is of the opinion that any of the causes mentioned above was the 
cause of death has to perform a post mortem examination. 

  (3) an investigation of the circumstances surrounding the death as well as a post 
mortem examination (if the body is available) has to be held. 

  (4) a death certificate can be issued only once a post mortem has been done. 

Question 5 

The provisions of the National Health Act 61 of 2003 confirm the constitutional provision 
stipulating that no one may be refused emergency medical treatment. The relevant provision of 
the National Health Act prohibits the following persons from refusing another person emergency 
medical treatment: 

 (1) A person providing health services in terms of any law, including the Health 
Professions Act 56 of 1974, the Nursing Act 50 of 1978 and the Allied Health 
Professions Act 63 of 1982; any other person who is involved in the provision of health 
services to a user; and a health establishment. Only the public sector is covered. 

 (2) A person providing health services in terms of any law, including the Health 
Professions Act 56 of 1974, the Nursing Act 50 of 1978 and the Allied Health 
Professions Act 63 of 1982; any other person who is involved in the provision of health 
services to a user; and a health establishment. Both the public and private sectors are 
covered.  

 (3) A person providing health services in terms of any law, including the Health 
Professions Act 56 of 1974, the Nursing Act 50 of 1978 and the Allied Health 
Professions Act 63 of 1982; and a health establishment in the public or private sector. 

 (4) A person providing health services in terms of any law, including the Health 
Professions Act 56 of 1974, the Nursing Act 50 of 1978 and the Allied Health 
Professions Act 63 of 1982; and any other person who is involved in the provision of 
health services to a user. Both the public and private sectors are covered. 

Question 6 

A patient needs to be informed of the condition with which he/she has been diagnosed 

 (1) in terms of common law and in terms of the National Health Act 61 of 2003. 

 (2) in terms of the National Health Act 61 of 2003 unless the doctor fears that this might 
upset the patient. 

 (3) in terms of common law, subject to the defence of therapeutic privilege. 

 (4) in terms of the National Health Act 61 of 2003, unless there is substantial evidence that 
disclosure would be contrary to the patient’s best interests. 

 



LCR4802/101 
 

21 

Question 7 

Rambo Ramolotja, who resides in Mamelodi, flies back to Johannesburg after a business 
meeting in Cape Town. He drinks three double whiskeys during the flight. Directly after the 
flight, he leaves the parking area at OR Tambo International Airport and drives home on the 
R21. He falls asleep behind the wheel, and his car veers off to the right, crosses over the middle 
man and collides with a vehicle from the opposite direction. The driver of the vehicle, Keke 
Kekana, sustains serious injuries. Fortunately, Dr D Zaster, an experienced trauma practitioner 
was driving behind Keke on his way to catch a flight to Japan to attend a conference. He stops, 
determines that Keke is unconscious and urgently needs medical attention. Dr D Zaster is the 
only doctor on the scene and starts resuscitating Keke. Dr D Zaster misses his flight as a result 
of the delay caused by the accident. Which of the following statements is correct? 

 (1) In terms of the ethical guidelines of the Health Professions Council of South Africa on 
ethical practice, Dr D Zaster is expected to render emergency medical treatment to 
Keke. 

 (2) Should Dr D Zaster wish to claim damages to recover the patrimonial damages he 
incurred as a result of missing his flight, he would be best advised to institute the claim 
against Keke. 

 (3) Whether Dr D Zaster had a legal duty to assist Keke would be determined with 
reference to the question whether the reasonable person would have acted positively 
to save Keke. 

 (4) Dr D Zaster can claim remuneration from Rambo Ramolotja, provided his rescue 
action was performed with the intent to claim remuneration. 

Question 8 

Which one of the following statements is compatible with the judgment in Clarke v Hurst NO 
1992 (4) SA 630 (D)? 

 (1) The discontinuance of naso-gastric feeding and any other form of nourishment would 
not cause Dr Clarke’s death, because he was in a persistent vegetative state, and, as 
such, already legally dead. 

 (2) Feeding ordinarily has a special symbolic significance, but in the present case the 
artificial feeding did not have any such symbolic significance at all because the patient, 
being in a persistent vegetative state, has lost the capacity to maintain digestive 
activity. 

 (3) Judged by society’s legal convictions, the discontinuance of the artificial feeding would 
not be regarded as wrongful in the circumstances of the case. 

 (4) In the circumstances of the case, the discontinuance of the artificial feeding would not 
in law be the cause of Dr Clarke’s death. 
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Question 9 

Which of the following acts does NOT amount to an offence in terms of the Choice on 
Termination of Pregnancy Act 92 of 1996? 

 (1) A doctor terminates a pregnancy in the 21st week of gestation without first consulting 
with another doctor or a registered midwife or a registered nurse. 

 (2) A doctor terminates a pregnancy in the 13th week of gestation at his surgery without 
having obtained the approval of the Member of the Executive Council of his province 
who is responsible for health. 

 (3) After consultation with the pregnant woman, a registered midwife forms the opinion 
that the pregnancy was the result of rape and terminates the pregnancy in the 13th 
week of gestation. 

 (4) A doctor whose registration has been suspended in accordance with section 19A(1) of 
the Health Professions Act 56 of 1974 for failure to comply with the requirements in 
respect of continuing professional development, terminates a pregnancy in the sixth 
week of gestation. 

Question 10 

Which of the following instances is one in which Doctor Kletzkous’s conduct amounts to a 
violation of the patient’s privacy through intrusion, a violation of the patient’s privacy through 
revelation, as well as a contravention of Rule 13 of the ethical rules of conduct made by the 
Health Professions Council of South Africa (GN R717, GG 29079 of 4 Aug 2006, as amended)? 

 (1) Dr Kletzkous takes a blood sample from a patient with her consent. Without her 
permission, he has it tested for a sexually transmitted disease and  later informs the 
patient’s mother, who is also a patient of his, of the positive result of the test. 

 (2) Dr Kletzkous takes a blood sample from a patient without her consent. Without her 
permission, he has it tested for a sexually transmitted disease. The blood test is 
negative, and Dr Kletzkous reveals this information to the patient. 

 (3) Dr Kletzkous takes a blood sample from a patient with her consent. He obtains her 
permission to have it tested for a sexually transmitted disease. The blood test is 
positive, and Dr Kletzkous reveals this information to the patient’s mother who is also a 
patient of his. 

 (4) Dr Kletzkous takes a blood sample from a patient with her consent. Without her 
permission, he has it tested for a sexually transmitted disease. The blood test is 
positive, and with the patient’s express consent Dr Kletzkous reveals this information to 
the patient’s mother who is also a patient of his. 

7 OTHER ASSESSMENT METHODS 

There are no other assessment methods for this module. 
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8 EXAMINATION 

For general examination guidelines and examination preparation guidelines, see the my Studies 
@ Unisa brochure. 

8.1 Admission to the examination 

For information on admission to the examination, see 6.1.1. 

8.2 The division between the year mark and the examination mark 

For information on the year mark/examination mark ratio, see 6.1.3. 

8.3 The examination period 

This is a semester module. This means that if registered for the first semester, you will sit the 
examination in May/June 2018, and the supplementary examination will be sat in 
October/November 2018. If registered for the second semester, you will sit the examination in 
October/November 2018, and the supplementary examination will be sat in May/June 2019. 

In the course of the semester, the Examination Administration Division will provide you with 
information regarding the examination in general, and the examination venues, dates and times. 

8.4 The examination paper 

At the end of the semester you will sit one two-hour (2-hour) paper for this module.  The paper 
counts 100 marks. Your examination mark out of 100 will be converted to a mark out of 80. Your 
year mark out of 20 (i.e., the marks you obtained for the two assignments converted to a mark 
out of 20) will be added to your examination mark out of 80 in order to get your final mark for 
this module. 

You need to obtain a subminimum of 40% for the examination. This means that you have to 
obtain at least 40% in the examination before your year mark will be taken into consideration for 
your final mark. If you obtain less than 40% in the examination, your year mark will not be taken 
into consideration. In such a case, the mark you obtain in the examination will be your final 
mark. 

8.5 The supplementary/aegrotat examination 

Supplementary examinations may be granted provided you received a sub-minimum of 40% in 
the examination.  

Please note that should the University grant you a supplementary examination, your 
semester mark will count towards your final mark only if it benefits you.  

The position is the same for students who write the aegrotat (sick) examination. In other 
words, students who are unable to write the examination for health reasons and have a medical 
certificate to prove it and students who write a supplementary examination will be in the same 
position.  
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8.6     Suggestions on how to approach the examination 

It goes without saying that to be successful in any examination one needs to have a sound 
knowledge of the subject, which can be attained only by thoroughly studying the study guide 
and other prescribed material! As a senior law student you are expected to be acquainted 
with the subtleties of the law. 

We wish to emphasise that you should plan your time properly when sitting an examination. It is 
a good idea to first carefully read through the whole paper and to specifically note the maximum 
number of marks allocated to each question, and then to decide on the maximum amount of 
time that should be devoted to each question. 

Read all questions very attentively. Our questions are very specifically phrased. Students who 
do not read the multiple-choice questions carefully are often surprised that they gave the 
incorrect answers. In the essay-type questions, students also often discuss issues that were not 
asked and are then surprised at not having performed well in the examination, until their 
attention is drawn to the fact that what they wrote – although correct – did not answer the 
question. 

Do make sure that you stick to the essential points at issue. In our experience students 
sometimes add information that is not really relevant to a particular question, in the hope that in 
so doing they will somehow earn marks. It does not work like that!  No marks can be earned by 
"throwing in" additional material that is not required.  

When dealing with a problem question — that is, a question setting out a hypothetical factual 
situation to which you must provide the solution — it may be better not to embark on an 
immediate solution. It is better first to ascertain the legal principles relevant to the solution, to 
briefly describe them and then to state your ideas on solving the problem. Even if your eventual 
conclusion is not absolutely correct your statement of principles — if done correctly — will earn 
you valuable marks. If the solution is also correct, you will obviously be rewarded for that as 
well. 

When required to define certain concepts or state certain principles or criteria you should be 
brief and to the point. No discussion or detailed comments will be necessary, unless you are 
specifically asked for them. 

Please use short paragraphs when answering the questions, because we find it difficult to read 
through pages and pages of "unbroken" text. Also remember to start a new paragraph for every 
new point or aspect you introduce. Some of you actually number specific points and 
paragraphs, and that is very helpful – and so are subheadings, if underlined. Similarly, the 
names of decided cases or of the authors of books or articles should be underlined. Please 
note: you are never required to know the reference of a case, e.g. 1957 (3) SA 710 (T). 

Use a pen that will produce a bold and legible script. Sometimes the script produced by an 
"overused" ballpoint pen is barely legible. 

We always try to set a paper that will test your knowledge in a fair and proper manner, and to 
maintain sound standards. 

8.7 Tutorial letter with information on the examination 

To help you in your preparation for the examination, you will receive a tutorial letter that will 
explain the format of the examination paper. 
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9 CONCLUSION 

We hope that you will enjoy studying this interesting subject and wish you success in your 
studies and the forthcoming examination. 

ADV LC COETZEE 

DR L PIENAAR  

 

Unisa/kr 

 


