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Dear Student 

This is the last tutorial letter for this semester. This tutorial letter contains comments 
on the assignments, some guidelines for the forthcoming examination and a previous 
examination paper with suggested answers. 

1 COMMENTS ON THE ASSIGNMENTS 
 

Before you read our comments on the assignments, ensure that you understand the 
importance of the assignment mark and its effect on your final mark for this module. 
See Tutorial Letter 101/3/2014 in this regard. 

Assignment 01 
 

1=4. Reader, page 122. 
2=3. Reader, page 124. 
3=3. Study guide, page 45. 
4=1. Study guide, page 57. 
5=2. Reader, pages 150 –158. 
6=2. Study guide, pages 86 – 92. 
7=4. Reader, pages 51 –120. 
8=1. Study guide, pages 102 –126. 
9=4. Study guide, pages 136 –138. 
10=4. Study guide, pages 192 –193. 
 

Note that you may be asked to provide reasons for your answers to multiple 
choice questions in the examination. 

Assignment 02 

Question 1 

Yes, an environmental authorisation is required. A basic assessment must be 
carried out if the authorisation applied for is in respect of an activity listed in 
Government Notice R 544 (Environmental Impact Assessment Regulations Listing 
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Notice 1 of 2010). The basic assessment procedure is contained in regulations 21 to 
25 of the Environmental Impact Assessment Regulations 2010. 

Question 2 
 

2.1 Note: The first four paragraphs have been taken from the Glazewski 
abstract, page 163 onwards: 

“The concept of “sustainable development”, reflected in section 24(b)(iii), is the 
fundamental building block around which environmental law norms [principles] have 
been fashioned, both internationally and in South Africa. Sustainable development 
essentially comprises integrating three aspects in all decision making: environmental 
protection, economic development and social upliftment, in particular alleviating 
poverty, as seen from the classic Brundtland Commission definition of the notion. 

The notion that sustainable development is an inherent factor to be considered in 
environmental decision making was specifically endorsed in BP Southern Africa (Pty) 
Ltd v MEC for Agriculture, Conservation and Land Affairs, where it was held: 

The concept of “sustainable development” is the fundamental building block around which 
environmental legal norms have been fashioned, both internationally and in South Africa, and is 
reflected in s 24(b) (iii) of the Constitution. … Pure economic principles will no longer determine, in an 
unbridled fashion, whether a development is acceptable. Development, which may be regarded as 
economically and financially sound, will, in future, be balanced by its environmental impact, taking 
coherent cognisance of the principle of intergenerational equity and sustainable use of resources in 
order to arrive at an integrated management of the environment sustainable development and socio-
economic concerns. 

Section 24(b)(iii), must be seen in the context of the inclusion of socio-economic 
rights in the Bill of Rights as a whole. Moreover the socio-economic character of 
section 24(b) may have to be balanced in particular circumstances against other 
socioeconomic rights, in particular the right to housing, the right of access to health 
care, food, water and social security”. 

NEMA was promulgated as the framework legislation giving effect to section 24(b). 
This Act makes provision for integrated environmental management (IEM) to ensure 
that the environmental consequences of developments are understood and 
adequately considered in the planning process through an EIA process. The IEM 
policy (Integrated Environmental Management) of 1984 now constitutes the core 
elements of our new environmental management system set out in chapter 5 of 
NEMA. The general objectives of the national environmental management system 
created by NEMA, namely integrated environmental management, are set out in 
section 23 and provide the context (or background) for environmental authorisations 
described in section 24.  

Broadly, the general objectives of section 23 are to 

• promote the integration of the principles of environmental management set 
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out in section 2 into the making of all decisions which may have a significant effect 
on the environment (amongst others - development must be socially, 
environmentally and economically sustainable; access to information; public 
participation; integrated approach, etc) 
• identify, predict and evaluate the actual and potential impact on the 
environment, socio-economic conditions and cultural heritage, the risks and 
consequences and alternatives and options for mitigation of activities, with a view to 
minimising negative impacts, maximising benefits and promoting compliance with the 
principles of environmental management set out in section 2  

Against this backdrop, these authorisations must consider the potential impact on the 
environment of particular “listed activities” before an authorisation can be granted to 
commence such activities. Through IEM the relevant authorities are empowered to 
conduct EIAs. The following are some of the primary purposes of environmental 
evaluation, namely to 

• aid decision-making by providing objective information on the environmental 
consequences of all development actions, plans and projects 
• provide sound, comprehensive data for development planning 
• analyse plans objectively to ensure maximum benefits and to mitigate the 
negative effects 
• propose solutions to problems that may arise through the interactions 
between the environment and actions taken 
• communicate information on the positive and negative effects of development 
proposals to decision makers and interested parties 

It can thus be said that an EIA gives effect to (is an important mechanism to achieve) 
IEM as it provides for informed decision-making, accountability for decisions taken, 
open, proactive and participatory approach. It encompasses the procedural elements 
of sustainable development (environmental assessment, access to information and 
public participation in decision-making). 

These provisions are aimed at the achievement of sustainable development. The 
farmer is attempting to by-pass the EIA process and is consequently infringing the 
neigbouring farmers’ environmental right.  

 
2.2 In terms of section 32 of NEMA any person or group of persons may seek 
appropriate relief in respect of any breach or threatened breach of any provision of 
NEMA – in that person’s or group of persons’ own interest; in the public interest; and 
in the interest of protecting the environment. The neighbouring farmers therefore 
have legal standing. 

2.3 Because the neighbouring property owners cannot themselves take 
administrative measures to address the problem, as such powers and duties are 
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placed upon the administrative bodies to order the farmer to comply with his 
environmental obligations. Environmental management inspectors (EMIs) are 
designated, amongst others, for the enforcement of NEMA (s 31D). In terms of 
section 31G of NEMA EMIs must monitor and enforce compliance with the law for 
which he or she has been designated and may investigate any act or omission if 
there is a reasonable suspicion that it might constitute an offence in terms of such 
law/breach of such law. The EMI may ascertain whether or not the farmer is in 
possession of the required environmental authorisation (see section 31H of NEMA – 
setting out the general powers of EMIs). These powers include questioning a person 
about any act or omission in respect of which there is a reasonable suspicion that it 
might constitute an offence/breach of the law. In this instance the farmer is not in 
possession of an environmental authorisation as required in terms of NEMA (which 
constitutes an offence s 24F). The EMI can either report the matter to the 
prosecuting authority for criminal prosecution or issue a compliance notice if there is 
reasonable grounds for believing that a person has not complied with a provision of 
the law (see section 31L of NEMA). Note that in terms of section 31N of NEMA 
failure to comply with a compliance notice is an offence. 
 

The relevant authority can also make use of civil measures. They can apply for an 
interdict stopping the construction. 
 

2 HOW TO APPROACH THE UPCOMING EXAMINATION 

Please bear in mind that you must study all the study material and must be able to 
integrate the prescribed literature with the relevant content and context of the study 
guide. You should treat this tutorial letter as part of your course material and study 
it. 

We recommend that you gather all the information (ie from South African law, 
international and foreign law, where applicable) on important topics (or themes) of 
the work and prepare essays on them. When marking an essay-type answer, we 
look not only at the factual content of your work (eg how many facts you included), 
but also at the way in which you present (discuss and explain) the work. Make sure 
that you present a properly structured answer that consists of an introduction, a body 
and a conclusion. You must also give your own views and refer to relevant sources, 
where necessary, to substantiate your answer.  

Students often use some pages of their examination books to prepare an outline or 
structure for their answers to the essay-type question. This approach may help you 
to prepare a logical and balanced answer. You will most certainly earn marks for a 
well-structured and well-considered answer, and preparing such an answer should 
not take longer than five minutes. 

Shorter discussion-type questions may also be asked on specific subsections of the 
topic. 
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The examination paper may contain questions similar to those in your assignments. 

Take note of the mark allocation of each question and adjust the time you spend on 
a particular question accordingly. 

Although you must study all the work, the following sections of the work should be 
studied in detail as well as the feedback on the assignments: 

• section 24(a) and (b) of the Constitution 
• environmental impact assessment (EIA) as an important mechanism to 

ensure integrated environmental management (IEM) and ultimately 
sustainable development as provided for in section 24(b) of the Constitution 

• environmental law norms/principles 
• international environmental law 
• procedures and mechanisms to facilitate cooperative environmental 

governance as provided for in NEMA 
• categories of enforcement measures/mechanisms 
 

3 THE MAY/JUNE 2013 EXAMINATION PAPER AND SUGGESTED ANSWERS 
 
The following examination paper will give you some idea of the types of question that 
may be asked, the mark allocation and the amount of time you should spend on 
each question. Work through the questions and try to answer them on your own. 

Question 1 

1.1 In Fuel Retailers Association of SA v Director-General: Environmental 
Management, Department of Agriculture, Conservation and Environment, 
Mpumalanga Province 2007 10 BCLR 1059 (CC) par 45 the court made the 
following statement: 

The Constitution recognises the interrelationship between the environment and development; indeed it 
recognises the need for the protection of the environment while at the same time it recognises the need 
for social and economic development. It contemplates the integration of environmental protection and 
socio-economic development. It envisages that environmental considerations will be balanced with 
socio-economic considerations through the ideal of sustainable development... 

Write an essay on the concept “sustainable development”, its content and the 
application thereof in environmental law in South Africa.           (30) 

Please refer to the suggested answer for the self-evaluation assignment in tutorial 
letter 101/2014. 

1.2 Excon Ltd is a company refining oil and storing fuel in an industrial area 
adjacent to a residential suburb, Merrytown. This allegedly causes air 
pollution in the surrounding areas. Numerous Merrytown residents suffer from 
serious respiratory ailments according to the statistics of the local hospital and 
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doctors. In addition to this, the refining process gives off foul odours which 
pervade the suburb. 

Has the residents’ constitutional right to an environment that is not harmful to 
health or well-being as contained in section 24(a) of the Constitution in your 
opinion been infringed? Discuss in detail by analysing the following 
highlighted words/phrases of section 24(a): 

“Everyone has the right to an environment that is not harmful to health or 
well-being”.                  (10) 

• Health: although a particular environment may be damaging to a person’s 
health, it does not infringe that person’s right of access to health care 
services (s 27). For example, in instances where air and water pollution 
cause serious risks to “health”, a challenge will be brought under section 
24(a) and not section 27. In the Verstappen case an interdict was sought on 
the ground that the dumping of waste by a local authority affected the 
applicant’s health. 

• Well-being: ...the second aspect of section 24(a) elevates the right beyond 
health, but to a not readily determinable realm — this implies that the 
environment has not only an instrumental value in that it secures benefits 
such as health, food, and tourist-related income, but that in addition, aspects 
of the environment have an inherent worth and are deserving of conservation 
for their intrinsic value. The environment (in this instance the environment is a 
cultural object such as San rock art) provides for instrumental value such as 
good health, food and an income from tourism as well as for intrinsic value, 
worthy of conservation for its inherent value. It refers to a sense of 
environmental integrity, that is the protection of St Lucia for its “sense of 
place”. In the Hichange case judge Leach found that “… no one should be 
obliged to work in an environment of stench and, in my view, to be in an 
environment contaminated by H2S is adverse to one’s 'well-being'”.  

Apply the underlying legal principles to the given facts and reach a conclusion. 
                   [40] 

Question 2 

Indicate whether the following statements are true or false. Give reasons for your 
answers. (A mere “true” or “false” will not suffice.) 

2.1 International environmental law relies only on binding treaties to enforce 
environmental law internationally.       (2) 

False. Reader, page 135. International environmental law consists of “hard law” 
(customary rules and treaties) and “soft law” (conference resolutions and guidelines) 
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referred to as a “co-operative enterprise” employing new methods to secure 
international cooperation. 

2.2 The Draft Articles on State Responsibility prepared by the International Law 
Commission are silent on reparation in the event of wrongful acts of 
neighbouring states.        (2) 

False. Reader, page 136. In terms of the Draft Articles the injured state is entitled to 
obtain full reparation from the state that has committed an internationally wrongful 
act. 

2.3 The moment South Africa ratified the Convention on Biological Diversity of 
1992, it became part of the South African national/municipal law.  (2) 

False. Study guide, page 59. In terms of section 231 of the Constitution any 
international agreement becomes law in South Africa when it is enacted into law by 
national legislation. 

2.4 The origin of the public trust doctrine can be traced back to Roman law. (2) 

True. Reader, page 130. Its origins go back to Roman law which classified certain 
property as not capable of private ownership (res extra commercium) and suggested 
that certain property belonged to the people (res universitas). 

2.5 “The limitations of relying on criminal law to suppress environmental crime 
generally have been described by Kidd who outlines the limitations of criminal 
law in the environmental context...”      (2) 

True. Reader, page 169. Kidd argues that regard should be had to alternative 
measures, and that criminal sanctions be reserved for cases where there is 
intentional wrongdoing; persistent wrongdoing and where serious harm is caused. 

2.6 The nature of environmental law shows that it straddles the public and private 
law divisions of law and international law.     (2) 

True. Study guide, page 27. Environmental legal rules are encountered in a number 
of conventional fields of law (that is in the public, private and international law 
systems in branches such as commercial law, labour law, neighbour law, media law, 
welfare law, tax law, insurance law, administrative law, constitutional law, criminal 
law and so on). 

2.7 Biocentrism entails that our moral duties regarding the natural world are 
determined by the duties we owe one another as humans.   (2) 

False. Reader, page 122. Biocentrism maintains that all living things have an 
inherent worth by virtue of their being members of the earth's "community of life". 
The statement refers to anthropocentrism. 
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2.8 The precautionary principle requires that an activity that will cause 
environmental damage is to be prohibited.     (2) 

False. Reader, page 131. This statement refers to Sands’ view on the preventative 
principle. 

2.9 Uncertainty about the parameters of the term “environment” has an influence 
on the content and interpretation of the environmental right in section 24 of 
the Constitution.         (2) 

True. Study guide, pages 6–10. Parameters evolve and there are different views 
(both narrow and wide). 

2.10 In terms of the Promotion of Access to Information Act of 2000 a mining 
company may refuse access to its records if the records contain scientific 
information revealing a serious environmental risk.    (2) 

False. Reader, page 167. Access to records may not be refused (sections 68 and 70 
of PAIA). 
                    [20] 

Question 3 

3.1 How do shared (concurrent) powers and cooperative government, as set out 
in the Constitution and applied in NEMA, strengthen the implementation of 
environmental management in South Africa?             (10) 

This question deals with chapter 3 of the Constitution:  how the spheres of government work together 
and why; how they share powers (concurrent) in this relationship since the environment is a 
concurrent functional area. The second part of the question deals with how NEMA gives effect to co-
operative governance: who are involved; how they work; functions and mechanisms that ensure 
cooperation in integrated environmental management. 

Chapter 3 of the Constitution describes the national, provincial and local spheres as 
distinctive but interdependent and interrelated (s 40). All spheres and all organs of 
state are bound by the principles of cooperative government and intergovernmental 
relations (s 41). This means that the relevant national and provincial departments 
must cooperate in coordinating their diverse and overlapping functions into an 
integrated environmental management framework. These overlapping functions refer 
to concurrent (or shared) powers. Institutions and bodies are established and 
procedures and mechanisms put in place to coordinate and align the environmental 
functions exercised by all the spheres of government and to resolve uncertainties or 
conflict that may arise.  

The national and the provincial spheres of government exercise concurrent powers 
(schedule 4) in the administration of indigenous forests, the environment, nature 
conservation (excluding, for example, national parks), pollution control, etc. This 
means that these spheres of government must cooperate. In the event of conflict 
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over concurrent matters, national legislation prevails over provincial legislation. The 
national government acts in a coordinating manner by means of NEMA, giving norms 
and standards throughout. 

The uniform purpose of NEMA is to provide for: 

• cooperative environmental governance by establishing principles for decision-
making on matters affecting the environment 

• institutions that will promote cooperative governance 
• procedures for coordinating environmental functions exercised by organs of 

state 

The purpose of NEMA is in essence to give effect to the principles of cooperative 
government as provided for in Chapter 3 of the Constitution. The provision for 
principles for decision-making, institutions to promote cooperative governance and 
procedures for coordinating environmental functions are important as environmental 
matters are dealt with by all spheres of government and also by various 
departments. 

NEMA makes provision for the following institutions, bodies, procedures and 
mechanisms to achieve cooperative (integrated) environmental management:  

• The establishment of fora or advisory committee (s 3A). 
• Mechanisms for the coordination of fragmented environmental functions are 

found in environmental implementation and management plans. 
• Chapter 4 provides for a system of conflict management. Any difference or 

disagreement between a Minister, MEC or municipal council regarding the 
exercise of environmental functions may be resolved by referring the matter 
for conciliation or arbitration. 

• Any other relevant provision, ie an EIA. 
 

3.2 “An environmental impact assessment (EIA) is an important mechanism to 
ensure integrated environmental management (IEM).” Comment critically on 
the statement and its application in South African environmental law.        (12) 

The IEM (Integrated Environmental Management) policy of 1984 now constitutes the 
core elements of our new environmental management system set out in chapter 5 of 
NEMA. The general objectives of the national environmental management system 
created by NEMA, namely integrated environmental management, are set out in 
section 23 and provide the context (or background) for environmental authorisations 
described in section 24.  

Broadly, the general objectives of section 23 are to 

• promote the integration of the principles of environmental management set 
out in section 2 into the making of all decisions which may have a significant 
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effect on the environment (amongst others, development must be socially, 
environmentally and economically sustainable; provide access to information; 
promote public participation; follow an integrated approach; etc) 

• identify, predict and evaluate the actual and potential impact on the 
environment, socio-economic conditions and cultural heritage, the risks and 
consequences and alternatives and options for the mitigation of activities, with 
a view to minimise negative impacts, maximise benefits and promote 
compliance with the principles of environmental management set out in 
section 2  

Against this backdrop, these authorisations must consider the potential impact on the 
environment of particular “listed activities” before an authorisation can be granted to 
commence such activities. Through IEM the relevant authorities are empowered to 
conduct EIAs.  Some of the primary purposes of environmental evaluation are to 

• aid decision-making by providing objective information on the environmental 
consequences of all development actions, plans and projects 

• provide sound, comprehensive data for development planning 
• analyse plans objectively to ensure maximum benefits and to mitigate the 

negative effects 
• propose solutions to problems that may arise because of the interaction 

between the environment and actions taken 
• communicate information on the positive and negative effects of development 

proposals to decision-makers and interested parties 

It can thus be said that an EIA gives effect to (is an important mechanism to achieve) 
IEM as it provides for informed decision-making, accountability for decisions taken, 
and an open, proactive and participatory approach. 
                    [22] 

Question 4 

4.1 Recent newspaper reports highlighted the Environmental Management 
Inspectorate’s role to ensure compliance with environmental law. 

4.1.1 List the statutes that may be enforced by a designated EMI.  (5) 

4.1.2 When can a compliance notice be issued by an EMI?   (2) 

4.1.3 What are the consequences of failure to comply with a compliance 
notice?         (3) 

Please refer to the applicable sections in NEMA. 

4.2 Discuss procedural fairness and the furnishing of reasons as provided for in 
section 33 of the Constitution as important “tools” in protecting the right to the 
environment.          (8) 
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A competent authority exercising its powers and taking decisions that may have an 
impact on the environment must comply with the Constitution (s 33) and the 
Promotion of Administrative Justice Act 3 of 2000 (PAJA). This means that the 
competent authority must act lawfully, reasonably and procedurally fairly and 
must give written reasons when the rights of any person are adversely 
affected, as the authority is an organ of state engaging in administrative action.  

Procedural fairness: This means that the provisions of sections 3 and 4 of PAJA 
must be applied (these provisions largely constitute a codification of the common-law 
rules of natural justice, ie audi alteram partem and its subrules and the rule against 
bias (nemo iudex in sua propria causa). 

Written reasons: Section 5 of PAJA gives effect to section 33(2) of the Constitution 
by providing that: 

 Any person whose rights have been materially and adversely affected by administrative action 
and who has not been given reasons for the action may, within 90 days after the date on 
which that person became aware of the action or might reasonably have been expected to 
have become aware of the action, request that the administrator concerned furnish written 
reasons for the action. 

Baxter pointed out the importance of the provision of reasons in administrative 
decision-making by stating: 

In the first place, a duty to give reasons entails a duty to rationalise the decision. Reasons 
therefore help to structure the exercise of discretion, and the necessity of explaining why a 
decision is reached requires one to address one's mind to the decisional referents which 
ought to be taken into account. Secondly, furnishing reasons satisfies an important desire on 
the part of the affected individual to know why a decision was reached. This is not only fair: it 
is also conducive to public confidence in the administrative decision-making process. Thirdly 
— and probably a major reason for the reluctance to give reasons — rational criticism of a 
decision may only be made when the reasons for it are known. This subjects the 
administration to public scrutiny and it also provides an important basis for appeal or review. 
Finally, reasons may serve as a genuine educative purpose, for example, where an applicant 
has been refused on grounds which he is able to correct for the purpose of future 
applications. 

                     [18] 
                        TOTAL: {100} 

All that now remains is to wish you everything of the best with your preparation for 
the examination and in particular with the paper on Environmental Law. Contact us if 
you experience any difficulties. 

Prof Margaret Beukes    Telephone number: 012 429 8335 
Ms Emile Raubenheimer    Telephone number: 012 429 8376 

© 
UNISA 
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