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Dear Student 

This tutorial letter is the last one for this semester. It contains comments on the assignments, 
guidelines for the forthcoming examination and a previous examination paper with 
suggested answers. 

1 COMMENTS ON THE ASSIGNMENTS 
 
Before you read our comments on the assignments, please make sure that you understand 
the importance of the assignment mark and how the assignment mark affects your final mark 
for this module. See Tutorial Letter 101/3/2016 in this regard. 

Assignment 01 
 
The local municipality of Madibeng wants to establish a cemetery of 2 600 square metres. 
 
1.1 Advise the municipality as to whether an environmental authorisation is required and, 

if so, state the procedure that must be followed.     (2) 
 

You had to determine whether the activity is an activity listed in either Government Notice 
R983 or Government Notice R984. The activity described is, in fact, listed in GN R983, 
which requires a basic assessment as set out in Environmental Impact Assessment 
Regulations Listing Notice 1 of 2014. The activity does therefore require an environmental 
authorisation. 

 
1.2 Discuss the objectives of integrated environmental management (IEM), as set out in 

section 23 of NEMA, in this context.       (8) 
 
The National Environmental Management Act (NEMA) 107 of 1998 was promulgated as the 
framework legislation giving effect to section 24(b). This Act makes provision for integrated 
environmental management (IEM) to ensure that the environmental consequences of 
developments are understood and adequately considered in the planning process through 
an environmental impact assessment (EIA) process. The IEM policy of 1984 now constitutes 
the core elements of our new environmental management system set out in Chapter 5 of 
NEMA. The general objectives of the national environmental management system created 
by NEMA, namely, integrated environmental management, are set out in section 23 and 
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provide the context (or background) for the environmental authorisations described in 
section 24.  

Broadly, the general objectives of section 23 are to 

• promote the integration of the principles of environmental management set out in 
section 2 into the making of all decisions that may have a significant effect on the 
environment (amongst others – development must be socially, environmentally and 
economically sustainable; access to information; public participation; integrated 
approach, etc) 

• identify, predict and evaluate the actual and potential impact on the environment, 
socio-economic conditions and cultural heritage, the risks and consequences and 
alternatives and options for the mitigation of activities, with a view to minimising 
negative impacts, maximising benefits and promoting compliance with the principles of 
environmental management set out in section 2  

Against this backdrop, these authorisations must consider the potential impact on the 
environment of particular “listed activities” before an authorisation can be granted to 
commence such activities. Through IEM, the relevant authorities are empowered to conduct 
EIAs. 
 
Question 2 

Recent newspaper reports described how environmental management inspectors (EMIs) 
uncovered shocking levels of ground and water pollution during inspections at several mines 
in Mpumalanga. 
 
Discuss how a directive under section 28 of NEMA can be used to address the situation. 

                   (15) 
 
Directive under section 28 of NEMA 

You had to make a summary of pages 178-181 in the study guide. Note that the answer was 
marked out of 15 marks and you had to cover the following aspects: 
 

Section 28(1) of NEMA which states the following: 

Every person who causes, has caused or may cause significant pollution or degradation of the 
environment must take reasonable measures to prevent such pollution or degradation from 
occurring, continuing or recurring, or, in so far as such harm to the environment is authorised 
by law or cannot reasonably be avoided or stopped, to minimise and rectify such pollution or 
degradation of the environment. 

 
The reasonable measures (in terms of subsection (3)) may include measures to  

• investigate, assess and evaluate the impact on the environment; 
• inform and educate employees about the environmental risks of their work and the 

manner in which their tasks must be performed in order to avoid causing significant 
pollution or degradation of the environment; 

• cease, modify or control any act, activity or process causing the pollution or 
degradation; 

• contain or prevent the movement of pollutants or the causant of degradation; 
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• eliminate any source of the pollution or degradation; or 
• remedy the effects of the pollution or degradation. 

 

Section 28(4) of NEMA states that the Director-General of Environmental Affairs or a 
provincial head of department responsible for environmental affairs may, after consultation 
with any other organ of state concerned and after having given adequate opportunity to 
affected persons to inform him or her of their relevant interests, direct [our emphasis] any 
person who fails to take certain reasonable measures to:  

• investigate, evaluate and assess the impact of specific activities and report thereon; 
• commence taking specific reasonable measures before a given date; 
• diligently continue with those measures; and 
• complete them before a specified reasonable date. 

 

The persons on whom the obligation to take reasonable measures is imposed, include 
(amongst others) an owner of land or premises, a person in control of land or premises or a 
person who has a right to use the land or premises on which or in which – 

• any activity or process is or was performed or undertaken; or 
• any other situation exists, that is causing significant pollution or degradation of the 

environment. 
 

Should a person fail to comply, or inadequately comply, with a directive under subsection 
(4), the Director-General or provincial head of department may take reasonable measures to 
remedy the situation or apply to a competent court for appropriate relief. Although the 
appropriate relief is not detailed (or explained) in section 28 of NEMA, it is arguable that 
such appropriate relief may include, inter alia, a mandatory interdict aimed at compelling 
compliance with the directive issued by the Director-General or provincial head of 
department.  

In terms of section 28(8) the Director-General or provincial head of department may 
recover the costs for undertaking reasonable remedial measures, before such measures are 
taken. All the costs incurred as a result of undertaking reasonable remedial measures may 
be recovered from any or all of the following persons: 

• any person who is or was responsible for, or who directly or indirectly contributed to, 
the pollution or degradation or the potential pollution or degradation; 

• the owner of the land at the time when the pollution or degradation or the potential for 
pollution or degradation occurred, or that owner’s successor in title; 

• the person in control of the land or any person who has or had a right to use the land 
at the time when – 

o the activity or the process is or was performed or undertaken; or 
o the situation came about; or 

• any person who negligently failed to prevent – 
o the activity or the process being performed or undertaken; or 
o the situation from coming about: “Provided that such person failed to take the 
measures required of him or her under subsection (1)”. 

 

If more than one person is liable for the costs of undertaking reasonable remedial measures, 
the liability must be apportioned among the persons concerned according to the degree to 
which each was responsible for the harm to the environment resulting from their respective 
failure to take the measures (s 28(11) of NEMA).  
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The costs may also be claimed proportionally from any other person who benefited 
from the reasonable remedial measures undertaken. 

Further, the costs are required to be reasonable and may include, without being 
limited to, labour, administrative and overhead costs (s 28(9) and (10) of NEMA). 

It is an offence to refuse to comply with a directive issued under section 28 of NEMA. 
The penalties for this offence include, inter alia, a fine not exceeding R1 million or 
imprisonment for a period not exceeding 1 year or both such a fine and such imprisonment 
(s 28(14)(c) and (15) of NEMA). 

A brief discussion of: Bareki v Gencor 2006 1 SA 432 (T).  

Conclusion: In terms of section 28 the relevant mines have a duty of care and remediation of 
environmental damage. It requires that reasonable measures must be undertaken in the 
interest of environmental protection. If the relevant mines fail to undertake the reasonable 
measures, the Director-General or provincial head of department is required to issue a 
directive to that mine to take certain steps. If the mine fails to comply (or fails to comply 
adequately) with the directive, the Director-General or provincial head of department may 
undertake such reasonable measures and recover the costs of taking such measures from a 
number of persons. 
                    [25] 
 
 
Assignment 02 
 
The correct options appear in bold. 
 
 
1. The biocentric approach to the environment … 

(1) is reflected in inter-generational equity 
(2) is reflected in NEMA 
(3) entails that our moral duties regarding the natural world are determined by the duties 

we owe one another as humans 
(4) is reflected in “[a] thing is right when it tends to preserve the integrity, stability, 

and beauty of the biotic community”. 
 

2. The ethic of sustainable development incorporates the following procedural element: 

(1) public participation in decision-making 
(2) intergenerational equity 
(3)  intra-generational equity 
(4)  integration of environmental protection and economic development 
 

3. The term “environment” as defined in NEMA represents… 

(1) a narrow perspective on the term 
(2) the most extensive interpretation of the term 
(3) a view of the mining industry 
(4) a realistic perspective of the term 
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4. The Draft Articles on State Responsibility prepared by the International Law 
Commission... 

(1) provides that an injured state is entitled to obtain from the state that has committed 
an internationally wrongful act partial reparation in the form of restitution in kind, 
compensation, satisfaction and assurances and guarantees of non-repetition 

(2) provides that a state commits an internationally wrongful act when it uses, or 
allows its territory to be used, in such a way as to cause harm or injury to the 
territory of another state or to persons or property in that state 

(3) provides that an injured state is entitled to obtain from the state that has committed 
an internationally wrongful act full reparation in the form of restitution in kind, 
compensation, satisfaction and assurances and guarantees of repetition 

(4)  is encapsulated in the case of King v Dykes 
 
5. Van der Linde and Basson identify the following procedural rights that “provide a 

mechanism for gathering information that might affect a potential environmental 
dispute and in adopting reaction strategies to check the reasonableness of 
government decisions”: 

(1) the right to access to information and the right of access to the courts 
(2) the right to access to information and the right to just administrative action 
(3) the right to just administrative action and the right of access to the courts 
(4) the right to just administrative action and the right to property 
 
6. Criminal measures refer to various measures based on criminal law that can be used 

to ensure compliance and enforcement of environmental legislation. According to 
Kidd these criminal measures should NOT be used in the following circumstances: 

(1) cases where there is intentional wrongdoing 
(2) “midnight dumping” 
(3) an offence that is likely to attract a small penalty. 
(4) deliberate killing of animals 
 
7. Environmental affairs and planning are important functional areas that are divided (or 

shared) among all spheres of government. This could lead to legislative and 
executive conflict between spheres of government, as illustrated by: 

 
(1) Bato Star Fishing (Pty) v Minister of Environmental Affairs and Tourism  
(2) Section 36 of the Constitution (the general limitation clause) 
(3) City of Johannesburg Metropolitan Municipality v Gauteng Development 

Tribunal 
(4) Section 33 of the Constitution (the right to just administrative action) 
 
8. A compliance notice in terms of section 31L of NEMA is issued by…  
 
(1) a competent authority 
(2) an environmental assessment practitioner 
(3) an environmental management inspector 
(4) the Director-General of Environmental Affairs 
 
9. When interpreting section 24 of the Constitution, a court must … 
 
(1) promote foreign law 
(2) consider foreign law 
(3) consider international declarations 
(4) consider international law 
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10. A specific environmental management Act (SEMA) … 
 
(1) is a stand-alone Act 
(2) is framework legislation 
(3)  deals with the environment in general 
(4) is a sectoral environmental management Act 
 

[10] 
 
Note that you may be asked to provide reasons for your answers to multiple-choice 
questions in the examination. 

2 HOW TO APPROACH THE UPCOMING EXAMINATION 

Please bear in mind that you must study all the study material. You must be able to integrate 
the content of the reader with the relevant content and context of the study guide. You 
should treat this tutorial letter as part of your course material and study it. 

We recommend that you gather all the information (i.e. from South African law, international 
law and foreign law, where applicable) on important topics (or themes) of the work and 
prepare essays on them. When marking an essay-type answer, we look not only at the 
factual content of your work (i.e. how many facts you included), but also at the way in which 
you present (discuss and explain) the work. Make sure that you present a properly 
structured answer consisting of an introduction, a body and a conclusion. You must also give 
your own views and refer to relevant sources, where necessary, to substantiate your answer.  

Students often use a few pages of their examination books to prepare an outline or a 
structure for their answers to essay-type questions. This approach may help you to prepare 
a logical and balanced answer. You will most certainly earn marks for a well-structured and 
well-considered answer, and preparing such an answer should not take longer than five 
minutes. 

Shorter discussion-type questions may also be asked on specific subsections of the topic. 

The examination paper may contain questions similar to those in your assignments. 

Take note of the mark allocation for each question and adjust the time you spend on a 
particular question accordingly. 

You must study all the work, as well as the feedback on the assignments. 
 

3 THE OCT/NOV 2015 EXAMINATION PAPER AND SUGGESTED ANSWERS 
 
The following examination paper will give you an idea of the types of questions that may be 
asked, the mark allocation and the amount of time you should spend on each question. Work 
through the questions and try to answer them on your own. 

QUESTION 1 
 
1.1 In the decision in Fuel Retailers Association of Southern Africa v Director-General: 
Environmental Management, Department of Agriculture, Conservation and Environment, 
Mpumalanga Province 2007 10 BCLR 1059 (CC); 2007 6 SA 4 (CC) Ngcobo, J held (para 
58): 
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Sustainable development does not require the cessation of socio-economic development but seeks to 
regulate the manner in which it takes place. It recognises that socio-economic development invariably brings 
risk of environmental damage as it puts pressure on environmental resources. It envisages that decision-
makers guided by the concept of sustainable development will ensure that socio-economic developments 
remain firmly attached to their ecological roots and that these roots are protected and nurtured so that they 
may support future socio-economic developments.  

 
You are asked by an NGO working towards the protection of the environment to explain to 
an audience what “sustainable development” means and requires in light of this quote and 
other relevant court cases, the provisions in the Constitution and the provisions of the 
National Environmental Management Act 107 of 1998 (NEMA).            (22) 
Please refer to the suggested answer to the first self-evaluation question on pages 16–17 in 
Tutorial Letter 101/2016. 

1.2 Apart from sustainable development, Dugard mentions in his discussion of 
international environmental law (chapter 19 of International law: A South African perspective, 
2011, four (4) principles that “guide and shape international environmental law” (p 406). List 
the four principles and explain in one sentence what each of the principles provides for.  (8) 
 
Please refer to pages 139–140 in the reader. 

           [30] 
QUESTION 2 
 
2.1 Mr Mucky McDonald has a quarry on his plot, virtually in the middle of a fast-
expanding town. Instead of using the quarry for the purpose it was meant for, he uses the 
quarry as a waste disposal site. This activity causes considerable inconvenience for the 
surrounding property owners - not only because of the stench emanating from the site, but 
also because of the danger it poses to a nearby heritage site that is of invaluable cultural 
significance. Ms Rosie Green, having appealed to virtually every possible organ of state to 
force Mr MacDonald to cease using the quarry site for waste disposal, approaches you for 
assistance. 
 
Provide her with information on the following: 

Section 24(a) of the Constitution provides that: 
“Everyone has the right— 
(a) to an environment that is not harmful to their health or well-being” 

 
Has both Ms Green and the neighbours’ right as provided for in section 24(a) of the 
Constitution been infringed? Answer the question by examining the highlighted words.   (12) 
 
You had to examine the highlighted words with reference to authority. 
 
Environment: See pages 7–11 in the study guide as well as page 158 in the reader. 
Health: See page 159 in the reader. 
Well-being: See page 160 in the reader.  
 
Lastly, you had to apply these underlying legal principles to the given facts and reach a 
conclusion. 
 
2.2 Explain the “polluter pays” principle and indicate its origin. Is the “polluter pays” 
principle applicable to Mr MacDonald? Explain with reference to the application of the 
principle in South Africa today. (8) 
 
See pages 131–132 in the reader. 

         [20] 



LCP4805/201 

9 

QUESTION 3 

There are ten questions. Each question is provided with a number of options as possible 
answers. Only one option or statement in each question is correct. You must, therefore, 
identify the correct option and write the option number next to the question number. You 
also have to state why you have chosen a particular option; in other words, you have 
to give reasons for your answers. 
 
The correct options appear in bold. 
 
3.1 The realistic approach to the term “environment” is encapsulated in … 

(1) the definition of the term “environment” contained in the White Paper on 
Environmental Management Policy for South Africa. 

(2) the definition of the term “environment” contained in the National 
Environmental Management Act 107 of 1998 (NEMA). 

(3) the definition of the term “environment” contained in the Environment Conservation 
Act 73 of 1989 (ECA). 

(4) BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment and 
Land Affairs. 

 

3.2 Criminal measures refer to various measures based on criminal law that can be used 
to ensure compliance and enforcement of environmental legislation. According to 
Kidd, these criminal measures should not be used in the following circumstances: 

(1) cases where there is intentional wrongdoing 
(2) “midnight dumping” 
(3) an offence that is likely to attract a small penalty 
(4) deliberate killing of animals 
 
 
3.3 In BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment 

and Land Affairs the court made a number of observations. Which one of the 
following does not represent the court’s observations? 

(1) The constitutional right to environment is on a par with the rights to freedom of trade, 
profession and property entrenched in sections 22 and 25 of the Constitution.  

(2) The balancing of environmental interests with justifiable economic and social 
development is to be conceptualised well beyond the interests of the present living 
generation. 

(3) Pure economic principles will no longer determine in an unbridled fashion whether a 
development is acceptable. 

(4) An integrated approach inevitably ranks socio-economic concerns above the 
protection of the environment. 

 
 
3.4 Indicate which one of the following is not a formal traditional source of international 

law: 

(1) conventions 
(2) judicial decisions 
(3)  treaties 
(4)  custom 
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3.5 The historical development of environmental law reflects the following: 

(1) The upsurge in public interest in environmental matters in the late 1960s and 
early 1970s proved to be one of the important catalysts for change. 

(2) Prior to the 1970s there were no environmental laws. 
(3) The Stockholm Conference on the Human Environment, being “soft law”, had no 

influence on environmental law. 
(4) International concerns such as climate change and events like the Torrey Canyon oil 

spillage had no impact on environmental law. 
 
3.6 Section 32 of NEMA ... 

(1) provides that a person may seek relief if the principle of sustainable 
development has been breached. 

(2) relates to access to information. 
(3)  and section 38 of the Constitution provide the same scope or range of locus standi. 
(4) provides that anyone listed in this section has the right to approach a competent 

court if a right has been infringed or threatened. 

3.7 An environmental management inspector (EMI) may be designated for the 
enforcement of … 

(1) the National Road Traffic Act. 
(2) the Health Act. 
(3) the National Heritage Resources Act. 
(4) the National Water Act. 

3.8 Various enforcement measures or mechanisms may be employed to ensure 
compliance with environmental legislation. Among these are incentive-based 
measures, which include the following: 

 
(1) market-based incentives (fiscal or economic  incentives) 
(2) criminal measures 
(3) voluntary measures 
(4) self-regulation 
 
3.9 Section … of the Constitution deals with the interpretation of the Bill of 

Rights. 

(1) 231 
(2) 232 
(3)  39 
(4) 38 
 

3.10 NEMA is the framework legislation for environmental management in South Africa, 
which means that it …  

(1) consequently is a stand-alone Act. 
(2) is a SEMA. 
(3)  contains specific provisions applicable to a specific natural resource. 
(4) contains generic provisions applicable to environmental management in 

general. 

           [20] 
Formulate an appropriate motivation/reason in each instance. 
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QUESTION 4 

4.1 The purpose of NEMA is, amongst others, to provide for institutions that will promote 
cooperative governance and for procedures for coordinating environmental functions. 

(i) Explain why, in your opinion, it is necessary to make provision for cooperative 
governance and the coordination of environmental functions.    (6) 

Chapter 3 of the Constitution states that government is made up of national, provincial and 
local spheres of government, which are “distinctive, interdependent and interrelated” (s 40). 
All spheres of government and all organs of state are bound by the principles of cooperative 
government and intergovernmental relations (s 41).  

The Constitution distributes legislative and executive competence over environmental 
matters among all three spheres of government. The distribution of environmental matters 
among the spheres of government is referred to as vertical fragmentation. This distribution 
of legislative competence among the three spheres of government holds certain 
consequences for environmental management, for example, “the potential to cause 
fragmentation, overlap, duplication and conflict” (Craigie et al, in Paterson and Kotze (eds), 
Environmental compliance and enforcement in South Africa: Legal perspectives, 2009:68). A 
large number of national departments play a role in environmental management and this 
inevitably influences the provision of a coherent and integrated management system. The 
fragmentation of environmental management across various departments is also referred to 
as horizontal fragmentation. 

The division of the exclusive and the concurrent competences of the three spheres of 
government further compounds the issue. The national and the provincial spheres of 
government exercise concurrent powers (Schedule 4) in the administration of indigenous 
forests, the environment, nature conservation (excluding, for example, national parks), 
pollution control, and so on. This means that these spheres of government must cooperate. 
In the event of conflict over concurrent matters, national legislation prevails over provincial 
legislation. The national government acts in a coordinating manner by means of NEMA, 
giving uniform norms and standards. 

This means that the relevant national and provincial departments must cooperate in 
coordinating their diverse and overlapping functions to create an integrated environmental 
management framework. These overlapping functions refer to concurrent (or shared) 
powers. In terms of NEMA, institutions and bodies are established and procedures and 
mechanisms put in place to coordinate and align the environmental functions exercised by 
all the spheres of government and to resolve uncertainties or conflict that may arise. 

(ii) List any four (4) of the institutions and procedures provided for in NEMA to 
coordinate environmental functions.         (4) 

Refer to pages 121–126 in the study guide. 

4.2 NEMA makes provision for integrated environmental management (IEM) to 
ensure that the environmental consequences of developments are understood and 
adequately considered in the planning process through an environmental impact 
assessment (EIA) process. Discuss the purpose of an EIA and list the two types of EIAs 
(assessment processes) that NEMA provides for in the Environmental Impact Assessment 
Regulations.                     (10) 

A competent authority must consider the potential impact on the environment of 
particular “listed activities” before an authorisation can be granted to commence 
such activities. Through IEM, the relevant authorities are empowered to conduct EIAs. The 
primary purposes of environmental evaluation include 
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• aiding decision-making by providing objective information on the environmental 
consequences of all development actions, plans and projects 

• providing sound, comprehensive data for development planning 
• analysing plans objectively to ensure maximum benefits and to mitigate the negative 

effects 
• proposing solutions to problems that may arise through the interactions between the 

environment and actions taken 
• communicating information on the positive and negative effects of development 

proposals to decision makers and interested parties 

It can therefore be said that an EIA gives effect to (i.e. is an important mechanism to 
achieve) IEM, as it provides for informed decision-making, accountability for decisions taken, 
as well as an open, proactive and participatory approach. It encompasses the procedural 
elements of sustainable development (namely, environmental assessment, access to 
information and public participation in decision-making). 

Basic assessment 
Scoping and environmental impact reporting (S&EIR) 
 

4.3 The command-and-control mechanisms that are used in South Africa include criminal 
measures, administrative measures and civil measures. Briefly discuss administrative 
measures as used in South Africa.                 (10) 

In South Africa, several types of administrative measures are used or at least provided for in 
legislation. They include the following: 
 
•  directives 
•  compliance notices 
•  abatement notices 
•  suspension and withdrawal of authorisations 
 
 
Make a summary of each of these measures. See pages 177–195 in the study guide. 

           [30] 
         TOTAL: 100 
 

All that now remains is to wish you all of the best with your preparation for the examination 
and, in particular, the Environmental Law exam paper. Contact us if you experience any 
difficulties regarding the module. 

Prof Margaret Beukes    Tel: 012 429 8335 
Ms Emile Raubenheimer    Tel: 012 429 8376 

© 
UNISA 
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