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Dear Student 

This tutorial letter is the last one for this semester. It contains comments on the assignments, 

guidelines for the forthcoming examination and a previous examination paper with suggested 

answers. 

1 COMMENTS ON THE ASSIGNMENTS 

 

Before you read our comments on the assignments, make sure that you understand the 

importance of the assignment mark and how the assignment mark affects your final mark for 

this module. See Tutorial Letter 101 in this regard. 

Assignment 01 

1. NEMA is the environmental framework legislation for South Africa. One of the 

characteristics of framework legislation is that it includes “broad-based environmental 

policy and principles”. Discuss the environmental principles as set out in section 2 of 

NEMA.          (10) 

 

Feedback on question 1 

 

(Refer to pages 100–101 in the study guide, which are partly cited here.) 

 

… [O]ne of the characteristics of framework legislation is that it includes “broad-

based environmental policy and principles”. We do not find any definition of policy in 

NEMA and “neither does it provide for the formulation of environmental policy” (Du 

Plessis & Nel 2001:20). However, we do find an extended list of principles in section 

2 of the Act. These principles are sourced from both international environmental law 

and the Constitution. Glazewski’s remark that “the principles are detailed and 

complex and provide limitless potential for decision-makers and the courts to 

develop a cohesive body of generally acceptable environmental management 

practices” (2005:142) is an apt summary of the purpose of these principles. 

 

In terms of section 2(1), all actions of organs of state that may significantly affect 

the environment have to be in line with the principles set out in subsections (2), (3) 

and (4). Section 2(1) states further that these principles must: (a) apply alongside 

all other appropriate and relevant considerations; (b) serve as the general 

framework for environmental plans; (c) serve as guidelines by reference to which 

any organ of state must exercise any function when taking a decision in terms of 
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NEMA or any other Act concerning the environment; (d) serve as principles by which 

a conciliator must act; and (e) “guide the interpretation, administration  and 

implementation of this Act, and any other law concerned with the protection or 

management of the environment”. 

 

Sections 2(2) and 2(3) contain principles dealing with sustainable development, 

and a further 18 principles ((a)–(r)) are set out in subsection (4). 

 

This subsection reads as follows:  

 

(4)  (a) Sustainable development requires the consideration of all relevant factors, 

including the following: 

(i) That the disturbance of ecosystems and loss of biological diversity are avoided, 

or, where they cannot be altogether avoided, are minimised and remedied; 

(ii) that pollution and degradation of the environment are avoided, or, where they 

cannot be altogether avoided, are minimised and remedied; 

(iii) that the disturbance of landscapes and sites that constitute the nation’s cultural 

heritage is avoided, or where it cannot be altogether avoided, is minimised and 

remedied; 

(iv) that waste is avoided, or where it cannot be altogether avoided, minimised and 

re-used or recycled where possible and otherwise disposed of in a responsible 

manner; 

(v) that the use and exploitation of non-renewable natural resources is responsible 

and equitable, and takes into account the consequences of the depletion of the 

resource; 

(vi) that the development, use and exploitation of renewable resources and the 

ecosystems of which they are part do not exceed the level beyond which their 

integrity is jeopardised; 

(vii) that a risk-averse and cautious approach is applied, which takes into account 

the limits of current knowledge about the consequences of decisions and 

actions; and 

(viii) that negative impacts on the environment and on people’s environmental rights 

be anticipated and prevented, and where they cannot be altogether prevented, 

are minimised and remedied. 

(b) Environmental management must be integrated, acknowledging that all 

elements of the environment are linked and interrelated, and it must take into 

account the effects of decisions on all aspects of the environment and all people 

in the environment by pursuing the selection of the best practicable 

environmental option. 

(c) Environmental justice must be pursued so that adverse environmental impacts 

shall not be distributed in such a manner as to unfairly discriminate against any 

person, particularly vulnerable and disadvantaged persons. 

(d) Equitable access to environmental resources, benefits and services to meet 

basic human needs and [to] ensure human well-being must be pursued and 

special measures may be taken to ensure access thereto by categories of 

persons disadvantaged by unfair discrimination. 
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(e) Responsibility for the environmental health and safety consequences of a 

policy, programme, project, product, process, service or activity exists 

throughout its life cycle. 

(f) The participation of all interested and affected parties in environmental 

governance must be promoted, and all people must have the opportunity to 

develop the understanding, skills and capacity necessary for achieving 

equitable and effective participation, and participation by vulnerable and 

disadvantaged persons must be ensured. 

(g) Decisions must take into account the interests, needs and values of all 

interested and affected parties, and this includes recognising all forms of 

knowledge, including traditional and ordinary knowledge. 

(h) Community well-being and empowerment must be promoted through 

environmental education, the raising of environmental awareness, the sharing 

of knowledge and experience and other appropriate means. 

(i) The social, economic and environmental impacts of activities, including 

disadvantages and benefits, must be considered, assessed and evaluated, and 

decisions must be appropriate in the light of such consideration and 

assessment. 

(j) The right of workers to refuse work that is harmful to human health or the 

environment and to be informed of dangers must be respected and protected. 

(k) Decisions must be taken in an open and transparent manner, and access to 

information must be provided in accordance with the law. 

(l) There must be intergovernmental co-ordination and harmonisation of policies, 

legislation and actions relating to the environment. 

(m) Actual or potential conflicts of interest between organs of state should be 

resolved through conflict resolution procedures. 

(n) Global and international responsibilities relating to the environment must be 

discharged in the national interest. 

(o) The environment is held in public trust for the people, the beneficial use of 

environmental resources must serve the public interest and the environment 

must be protected as the people’s common heritage. 

(p) The costs of remedying pollution, environmental degradation and consequent 

adverse health effects and of preventing, controlling or minimising further 

pollution, environmental damage or adverse health effects must be paid for by 

those responsible for harming the environment. 

(q) The vital role of women and youth in environmental management and 

development must be recognised and their full participation therein must be 

promoted. 

(r) Sensitive, vulnerable, highly dynamic or stressed ecosystems such as coastal 

shores, estuaries, wetlands, and similar systems require specific attention in 

management and planning procedures, especially where they are subject to 

significant human resource usage and development pressure. 

 

… Note that some of the “principles” do not fit easily into the categories of 

environmental principles you encountered in earlier study units. The reason for this 

is that some of the “principles” relate to the administration of NEMA (that is, in line 

with the provisions of s 195 of the Constitution, the principles “prescribe” how officials 

should act in performing their functions or executing their powers. In other words, the 
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principles serve as “guidelines” in terms of which any organ of state must exercise 

any function or take any decision pertaining to the environment.) 

 

2. The following is an excerpt from Legalbrief Environmental 23/06/2015: 

Pollution: Hout Bay residents irate over fish factory stink  

An urgent meeting to discuss the ‘increasing obnoxiousness’ of the smell emanating from the 

Lucky Fish factory in Hout Bay has been called for this week, amid renewed claims from 

concerned residents that their health is being affected.  

Section 24(a) of the Constitution provides that 

 Everyone has the right- 

(a) To an environment that is not harmful to their health or wellbeing 

Discuss the meaning of the terms “health” and “wellbeing” with reference to case law in this 

context and indicate whether the residents’ right, as provided for in section 24(a) of the 

Constitution, has been infringed.        (10) 

Feedback on question 2 

 

“Health”: Refer to page 159 in the reader. 

“Well-being”: Refer to page 160 in the reader.  

 

Health: A particular environment may be damaging to a person’s health yet does not infringe 

that person’s right of access to healthcare services (s 27). For example, in instances where 

air and water pollution causes serious risks to people’s health, a challenge will be brought 

under section 24(a) and not section 27. In the Verstappen case, an interdict was sought on 

the ground that dumping of waste by a local authority affected the applicant’s health. Air and 

water pollution and the placement of waste disposal sites have serious health consequences. 

Therefore, health is unarguably a component of environmental concern and falls within the 

ambit of section 24(a). 

Well-being: The second aspect dealt with in section 24(a) is people’s well-being ie aspects of 

the environment having an inherent worth and that are deserving of conservation for their 

intrinsic value. What constitutes “well-being” is relative to the nature and personality of the 

person and will be decided on the facts of a particular case. It encompasses the essence of 

environmental concern – namely a sense of environmental integrity, that is, the protection of 

St Lucia for its “sense of place”. 

 

Arguably the right to “well-being” is potentially limitless and is also relevant in the pollution 

context. In the Hichange case, Judge Leach found that “One should not be obliged to work in 

an environment of stench and, in my view, to be in an environment contaminated by H2S is 

adverse to one’s ‘well-being’.” 

 

Conclusion: Apply the above information to the given facts and reach a conclusion. 
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Assignment 02 

 
The correct options appear in bold. 

 

1. According to Glazewski the scope of environmental law includes the following: 

(1) biocentrism 
(2) environmental management 
(3) resource conservation and utilisation 
(4) resource exploitation and utilisation 

 

2. Indicate which one of the following does NOT represent a category of problems 
emanating from environmental damage.  

(1) persistent wastes  
(2) resource conservation and utilisation 
(3)  reversible biological and geophysical impacts  
(4)  irreversible biological and geophysical impacts  

 

3. Cooperative government ____. 
 
(1) is not provided for in the Constitution 
(2) means the people must trust the government  
(3) obliges the spheres of government to cooperate with each other and to respect 

one another’s unique character 
(4) obliges people to cooperate with government and to respect government decisions 

 

4. The environmental principles contained in section 2 of the National Environmental 
Management Act 107 0f 1998 (NEMA) ____. 

(1) are not sourced from international environmental law 
(2) are not sourced from the Constitution  
(3) are unsuitable (because of their complexity) for use by decision-makers as 

guidelines when taking a decision in terms of NEMA or any other Act 
concerning the environment 

(4) serve as guidelines by reference to which any organ of state must exercise 
any function when taking a decision in terms of NEMA or any other Act 
concerning the environment 

 

5. Sustainable development ____. 
 
(1) integrates only environmental protection in all decision making 
(2) deals with the scientific certainty of impacts on the environment 
(3) has not been incorporated into South African law 
(4) has been incorporated into South African law 
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6. Criminal measures refer to various measures, based on criminal law, which can be 
used to ensure compliance and enforcement of environmental legislation. According 
to Kidd, these criminal measures have the following inherent weakness: 

(1) difficulties of investigation 
(2) inadequate policing 
(3) burden of time and cost of prosecution 
(4) it brands the offender with the stigma of being a criminal and provides for punishment  
 

7. The following is regarded as a distinctive principle guiding and supporting 
environmental law: 

(1) empowerment 
(2) sustainable development 
(3) environmental education 
(4) international cooperation 
 

8. The following does not facilitate intergovernmental coordination in environmental 
matters: 

(1) draft model by-laws 
(2) environmental management inspectorate 
(3) the absence of a central point in each province to deal with applications, 

authorisations and licences 
(4) the alignment of environmental authorisations 
 

9. Scoping and environmental impact reporting ____. 

(1) is less thorough than basic assessment procedure 
(2) does not require the appointment of an environmental assessment practitioner 
(3) must be carried out if the the authorisation applied for is in respect of an activity listed 

in Government Notice R983 
(4) must be carried out if the authorisation applied for is in respect of an activity 

listed in Government Notice R984 
 

10. International environmental law ____. 

(1) is characterised by a co-operative strategy 
(2) does not draw on existing rules of customary international law 
(3) has not influenced South African environmental law 
(4) excludes “hard law” 
 

[10] 
 

Note that you may be asked to provide reasons for your answers to multiple-choice 

questions in the examination. 
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2 HOW TO APPROACH THE UPCOMING EXAMINATION 

Bear in mind that you must study all the study material. You must be able to integrate the 

content of the reader with the relevant content and context of the study guide. You should treat 

this tutorial letter as part of your course material and study it. 

We recommend that you gather all the information (i.e. from South African law, international 

law and foreign law, where applicable) on important topics (or themes) of the work and prepare 

essays on them. When marking an essay-type answer, we look not only at the factual content 

of your work (i.e. how many facts you included), but also at the way in which you present 

(discuss and explain) the work. Make sure that you present a properly structured answer 

consisting of an introduction, a body and a conclusion. You must also give your own views 

and refer to relevant sources, where necessary, to substantiate your answer.  

Students often use a few pages of their examination books to prepare an outline or a structure 

for their answers to essay-type questions. This approach may help you to prepare a logical 

and balanced answer. You will most certainly earn marks for a well-structured and well-

considered answer, and preparing such an answer should not take longer than five minutes. 

Shorter, discussion-type questions may also be asked on specific subsections of the topic. 

The examination paper may contain questions similar to those in your assignments. 

Take note of the mark allocation for each question and adjust the time you spend on a 

particular question accordingly. 

You must study all the work and the feedback on the assignments. 

 

3 THE OCT/NOV 2016 EXAMINATION PAPER AND SUGGESTED ANSWERS 

 

The following examination paper will give you an idea of the types of questions that may be 

asked, the mark allocation and the amount of time you should spend on each question. Work 

through the questions and try to answer them on your own. 

QUESTION 1 

1.1 According to the authors Birnie and Boyle, sustainable development contains 

substantive and procedural elements. Discuss the following elements of sustainable 

development: (Briefly explain the elements and then set out how these elements are 

incorporated and applied in South African law.) 

 

1.1.1 the “polluter pays” principle       (7) 

 

This principle is regarded as a substantive element of sustainable development. The negative 

cost of industrial production, pollution and waste is often borne by society at large rather than 

the polluter. The idea behind the polluter pays principle is that the costs of pollution should be 

borne by the generator of the pollution rather than society at large. It is encapsulated in 

Principle 16 of the Rio Declaration, which provides: 
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National authorities should endeavour to promote the internalisation of environmental costs 

and the use of economic instruments, taking into account the approach that the polluter 

should, in principle, bear the costs of pollution, with due regard to the public interests, and 

without distorting international trade and investment. 

 

The principle has been adopted in South Africa in a number of policy documents, including 

the White Paper on Environmental Management Policy for South Africa. The White Paper is 

devoted to the principle and states: 

 

Those responsible for environmental damage must pay the repair costs both to the 

environment and human health, and the costs of preventive measures to reduce or prevent 

further pollution and environmental damage. 

 

The White Paper on a Minerals and Mining Policy for South Africa specifically assigns the 

polluter pays principle a key role in the mining and other industries, stating that 

 

[t]he polluter-pays principle will be applied in the regulation and enforcement of 

environmental management. The mining entrepreneur will be responsible for all costs 

pertaining to the impact of the operation on the environment. Where for reasons such as 

the demise or incapacity of a mining entrepreneur, no responsible person exists or can be 

identified to address the pollution emanating from past mining operations, the State may 

accept responsibility or co-responsibility for the rehabilitation required. Government may 

require that any person benefiting from such rehabilitation should contribute to the cost 

involved in such proportions as may be negotiated. 

 

NEMA includes the polluter pays principle in the following terms in section 2(4)(p): 

 

The costs of remedying pollution, environmental degradation and consequent adverse 

health effects and of preventing, controlling or minimising further pollution, environmental 

damage or adverse health effects must be paid for by those responsible for harming the 

environment. 

 

1.1.2 environmental assessment       (8) 

 

This principle is regarded as a procedural element of sustainable development. States are 

required to undertake an environmental impact assessment for proposed activities that are 

likely to have a significant impact on the environment (Principle 17 of the Rio Declaration).  

The National Environmental Management Act (NEMA) 107 of 1998 was promulgated as the 

framework legislation giving effect to section 24(b). This Act makes provision for integrated 

environmental management (IEM) to ensure that the environmental consequences of 

developments are understood and adequately considered in the planning process through an 

environmental impact assessment (EIA) process. The IEM policy of 1984 now constitutes the 

core elements of South Africa’s new environmental management system set out in Chapter 5 

of NEMA. The general objective of the national environmental management system created 

by NEMA, that is, integrated environmental management, is described in section 23 and 

provides the context (or background) for the environmental authorisations described in section 

24.  
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Against this backdrop, these authorisations must consider the potential impact of particular 

“listed activities” on the environment before an authorisation can be granted to commence 

such activities. Through IEM, the relevant authorities are empowered to conduct EIAs. 

Therefore, an EIA gives effect to (is an important mechanism to achieve) IEM, because it 

provides for informed decision-making, accountability for decisions taken and an open, 

proactive and participatory approach. It encompasses the procedural elements of sustainable 

development (environmental assessment, access to information and public participation in 

decision-making). These provisions are aimed at the achievement of sustainable 

development. 

 

1.2 Discuss the role of “soft law” in the development of international environmental law. 

                       (10) 

 

Threats to our environment, to the very survival of our planet, call for a concerted, cooperative 

effort that draws on existing rules of customary international law and the treaty as a legislative 

instrument but that, at the same, time employs new methods for securing international 

cooperation. This cooperative enterprise is international environment law, a blend of “hard 

law”, in the form of customary rules and treaties, and “soft law”, comprising conference 

resolutions, guidelines and programmes of action. 

 

Soft law is found in many branches of international law but there is no doubt that it plays a 

greater role in environmental law than any other branch of law. The “softness” of 

environmental law is illustrated by three instruments that expound the basic principles of 

environmental law: the 1972 Stockholm Declaration of the United Nations Conference on the 

Human Environment, the 1992 Rio Declaration on Environment and Development and the 

2002 Declaration of the Johannesburg World Summit on Sustainable Development. All are 

broadly phrased expositions of principles that make no attempt to employ the language of 

obligation found in treaties. This is part of a deliberate cooperative strategy. Treaties take long 

to draft and even longer to ratify. Moreover, there is always the likelihood that the states most 

likely to cause environmental damage will not ratify a treaty at all. Conference declarations 

premised on broad consensus rather than consent do not impose obligations on states; 

instead, they reflect a set of principles or standards to guide states in relation to a violation for 

which they may be held politically, albeit not legally, accountable. 

 

Soft law instruments are not enforceable. However, there is little difference in enforceability 

between Principle 1 of the Stockholm Declaration, which declares that “[m]an has the 

fundamental right to freedom and equality and adequate conditions of life, in an environment 

of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility 

to protect and improve the environment for present and future generations”, and article 24 of 

the African Charter on Human and Peoples’ Rights, which declares, in a legally binding treaty, 

that “[all] peoples shall have the right to a general, satisfactory environment favourable to their 

development.” 

 

Nor, one may add, are such declarations different in legal effect from those found in 

constitutional instruments, such as South Africa’s Bill of Rights. 

 

Much of environmental law, in both international and national systems, is non-justiciable and 
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unenforceable. However, it is much better to have standards and policy guidelines in place 

now than to wait until states have ratified multilateral treaties that translate aspiration into 

obligation. 
 

The “hard law” of the environment is to be found largely in the customary law rules of state 

responsibility and in a growing body of multilateral treaties that seek to protect different 

features of the environment. These rules, together with “soft law” principles derived from 

conference declarations, General Assembly resolutions and guidelines laid down by 

international organisations, provide a comprehensive if not a coherent body of law. Of the 

international institutions charged with the task of environmental protection, the most important 

is the United Nations Environment Programme (UNEP), based in Nairobi, which has done 

much to develop and to promote programmes of action and guidelines. 
 

Furthermore, the general principles of state responsibility provide an inadequate legal system 

for the enforcement of international standards of environmental protection. Interstate claims 

premised on wrongful acts, some degree of fault and proof of actual damage are no substitute 

for environmental regulation. There is a need for a community response that focuses on 

prevention and regulation rather than reparation and adjudication, and that focuses on the 

control and avoidance of environmental harm and the conservation and sustainable 

development of natural resources. This explains why the emphasis of international 

environmental law is on the development of supervised treaty regimes to protect the 

environment. The basis for these treaty regimes is to be found in guidelines, standards and 

principles expounded at international conferences, of which the 1972 Stockholm Declaration 

of the United Nations Conference on the Human Environment, the 1992 Rio Declaration on 

Environment and Development, and the 2002 Johannesburg Declaration on Sustainable 

Development are the most important. 

                       [25] 
 

QUESTION 2 

Below are ten questions. Each question contains a number of options as possible answers. 

Only one option or statement in each question is correct. You must, therefore, identify the 

correct option and write the option number next to the question number. You also have to 

state why you have chosen a particular option; in other words, give reasons for your 

answers. 

 

2.1 The anthropocentric approach to the environment ____. 

(1) is not reflected in South African law 

(2) is reflected in South African law 

(3) entails that cognisance must be taken of the potential effect of our actions on all living 

things 

(4) entails equitable access to financial resources 
 

2.2 According to Glazewski, the scope of environmental law includes the following: 

(1) biocentrism 

(2) environmental management 

(3) resource conservation and utilisation 

(4) resource exploitation and utilisation 
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2.3 Which one of the following statements displays the content or purport of the right of 

access to information (s 32 of the Constitution)? 

 

(1) It stipulates that the Constitution is the supreme law of the Republic. 

(2) The Promotion of Administrative Justice Act gives effect to section 32 of the 

Constitution. 

(3) Section 32 of the Constitution safeguards the democratic values of participation 

and accountability. 

(4) The inclusion of the right of access to information does not conform to international law 

trends. 

 
2.4 Which of the following statements does not reflect sustainable development? 

(1) the integration of social, economic and environmental factors into environmental 

decision-making 

(2) the cessation of socio-economic development 

(3)  inter-generational equity 

(4)  the balancing of the interests of the environment with socio-economic interests 

 
2.5 Cooperative government ____. 

 

1. is not provided for in the Constitution 

2. means the people must trust the government  

3. obliges the spheres of government to cooperate with each other and to respect 

one another’s unique character 

4. obliges people to cooperate with government and to respect government decisions 

 
2.6 The environmental principles contained in section 2 of the National Environmental 

Management Act 107 of 1998 (NEMA) ____. 

(1) are not sourced from international environmental law 

(2) are not sourced from the Constitution  

(3) are unsuitable (because of their complexity) for use by decision-makers as guidelines 

when taking a decision in terms of NEMA or any other Act concerning the environment 

(4) serve as guidelines by reference to which any organ of state must exercise 

any function when making a decision in terms of NEMA or any other Act 

concerning the environment 

 
2.7 An environmental management inspector (EMI) may be designated for the 

enforcement of the ____. 

(1) National Water Act 

(2) Health Act 

(3) National Heritage Resources Act 

(4) National Road Traffic Act 
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2.8 Various enforcement measures or mechanisms may be employed to ensure 

compliance with environmental legislation. One of these is incentive-based measures, 

which include the following: 
 

(1) market-based incentives (fiscal or economic incentives) 

(2) criminal measures 

(3) voluntary measures 

(4) self-regulation 
 

2.9 Which one of the following concepts is not included in the right to an environment as 

provided for in section 24(b) of the Constitution? 
 

(1) sustainable development 

(2) well-being  

(3)  inter-generational equity 

(4) prevention of pollution 
 

2.10 NEMA is the framework legislation for environmental management in South Africa, 

which means that it ____. 

(1) consequently is a stand-alone Act 

(2) is a specific environmental management Act (SEMA) 

(3)  contains specific provisions applicable to a specific natural resource 

(4) contains generic provisions applicable to environmental management in general 

                     [20] 

 

QUESTION 3 

 

3.1 Discuss the objectives of integrated environmental management (IEM), as set out in 

section 23 of NEMA.         (7) 

 

Broadly, the general objectives of section 23 are is to 

 

 promote the integration of the principles of environmental management set out in 

Section 2 into the making of all decisions that may have a significant effect on the 

environment (amongst others – development must be socially, environmentally and 

economically sustainable, provide access to information, provide for public participation, 

follow an integrated approach, etc) 

 

 identify, predict and evaluate the actual and potential impact on the environment, socio-

economic conditions and cultural heritage, the risks and consequences and alternatives 

and options for the mitigation of activities, with a view to minimising negative impacts, 

maximising benefits and promoting compliance with the principles of environmental 

management set out in section 2  

Against this backdrop, environmental authorisations must consider the potential impact of 

particular “listed activities” on the environment before an authorisation can be granted to 

commence such activities. Through IEM, the relevant authorities are empowered to conduct 

EIAs. 
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3.2 The local municipality of Madibeng wants to establish a cemetery of 2 600 square 

metres. Indicate to the municipality whether an environmental authorisation is required 

and, if so, identify the procedure that must be followed.    (3) 

 

You have to determine whether the activity is an activity listed in either Government Notice 

R983 or Government Notice R984. The activity described is, in fact, listed in GN R983, which 

requires a basic assessment as set out in Environmental Impact Assessment Regulations 

Listing Notice 1 of 2014. Therefore, the activity does require an environmental authorisation. 

 

3.3 What are the consequences of commencing a listed activity without an environmental 

authorisation?            (6) 

 

No person may commence a listed or specified activity without an environmental authorisation 

(s 24F). Section 24G spells out the consequences of unlawful commencement of an activity. 

The competent authority concerned may, among other things direct the applicant to: 

immediately cease the activity pending a decision on the application; remedy any adverse 

effects of the activity on the environment; or eliminate any source of pollution or degradation. 

The person who unlawfully commenced with an activity must pay an administrative fine, which 

may not exceed R5 million. In instances where developments commenced without the 

necessary authorisation (unlawful commencement), section 24G allows the retrospective 

authorisation. The submission of such an application, however, shall not interfere with or 

preclude an environmental management inspector or the police from investigating the 

transgression or the National Prosecuting Authority from instituting a criminal prosecution. 

 

3.4 The purpose of NEMA is, amongst others, to provide for institutions and procedures 

that will promote cooperative governance to coordinate environmental functions. 

 3.4.1 List any four (4) of these institutions and procedures.     (4) 

Refer to pages 121–126 in the study guide. 

 3.4.2 Explain why, in your opinion, it is necessary to make provision for cooperative 

governance and the coordination of environmental functions.   (5) 

Chapter 3 of the Constitution describes the national, provincial and local spheres as distinctive 

but interdependent and interrelated (s 40). All spheres and all organs of state are bound by 

the principles of cooperative government and intergovernmental relations (s 41).  

The Constitution distributes legislative and executive competence over environmental 

matters among all three spheres of government. The distribution of environmental matters 

among the spheres of government is referred to as vertical fragmentation. This distribution 

of legislative competence among the three spheres of government holds certain 

consequences for environmental management, for example, “the potential to cause 

fragmentation, overlap, duplication and conflict” (Craigie et al, in Paterson & Kotze (eds) 

Environmental compliance and enforcement in South Africa: legal perspectives 2009:68). A 

large number of national departments play a role in environmental management and this 

inevitably influences the provision of a coherent and integrated management system. The 

fragmentation of environmental management across various departments is also referred to 
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as horizontal fragmentation. The division of the exclusive and the concurrent 

competences of the three spheres of government further compounds the issue. 

The national and the provincial spheres of government exercise concurrent powers (Schedule 

4) in the administration of indigenous forests, the environment, nature conservation 

(excluding, for example, national parks), pollution control, and so on. This means that these 

spheres of government must cooperate. In the event of conflict over concurrent matters, 

national legislation prevails over provincial legislation. The national government acts in a 

coordinating manner by means of NEMA, giving uniform norms and standards throughout. 

This means that the relevant national and provincial departments must cooperate in 

coordinating their diverse and overlapping functions into an integrated environmental 

management framework. These overlapping functions refer to concurrent (or shared) powers. 

In terms of NEMA, institutions and bodies are established and procedures and mechanisms 

put in place to coordinate and to align the environmental functions exercised by all spheres of 

government and to resolve uncertainties or conflict that may arise. 

                     [25] 

 

QUESTION 4 

Recent newspaper reports described how environmental management inspectors (EMIs) 

uncovered shocking levels of ground and water pollution during inspections at several mines 

in Mpumalanga.  

 

 4.1 Discuss how a directive under section 28 of NEMA can be used to address the 

situation.                 (15) 

 

Refer to pages 178–181 in the study guide. You have to make a comprehensive summary of 

section 28 of NEMA; you also have to refer to case law. 

 

 4.2 List and briefly indicate whether other administrative measures (other than a 

directive) can be used to address the pollution as set out in the newspaper 

reports.         (5) 

 

The other administrative measures that can be used are as follows: 

Compliance notice: A compliance notice can be described as an order issued by an organ 

of state (administrative official) known as an environmental management inspector (EMI), who 

typically seeks to force the regulated community to comply with relevant environmental laws 

and/or authorisations (licences, permits,  etc). The EMI’s powers in respect of issuing 

compliance notices are set out in section 31L of NEMA (“Power to issue compliance notices”'). 

 

Abatement notice: Certain statutes give power to an administrative official or some organ of 

state to order a member of the regulated community to do something in order to abate (stop 

or halt) a nuisance, pollution or some other situation that is problematic. Such an order is 

referred to as an abatement notice. According to Winstanley (in Paterson & Kotzé (eds) 

2009:236), notices of this nature apply in more specific circumstances than directives. The 

author adds (2009:236–237):  
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The category of competent authorities empowered to issue them is ordinarily small, and 

the remedies that may be prescribed are often very specific. As a result, abatement notices 

will only be useful tools for achieving compliance in particular cases, and the value of many 

of them may have been superseded by the broad directive powers contained in NEMA and 

the NWA. 

Suspension or withdrawal of environmental authorisations under NEMA: Administrative 

bodies may be given discretion to suspend or cancel authorisations, usually where holders of 

the authorisations have failed to comply with the terms of the authorisations. 

 

Administrative penalties: Administrative penalties are fines that are imposed by the 

regulator on the regulated community as some form of sanction against engaging in prohibited 

conduct. 

 

 4.3 Is the right of neighbouring farmers, as provided for in section 24(a) of the 

Constitution, being threatened or infringed by the pollution caused by the 

mines? Discuss by explaining the content of the terms “health” and “well-

being” with reference to case law.                           (10) 

 

“Health”: Refer to page 159 in the reader. 

“Well-being”: Refer to page 160 in the reader.  

 

Health: A particular environment may be damaging to a person’s health yet does not infringe 

that person’s right of access to healthcare services (s 27). For example, in instances where 

air and water pollution causes serious risks to people’s health, a challenge will be brought 

under section 24(a) and not section 27. In the Verstappen case, an interdict was sought on 

the ground that dumping of waste by a local authority affected the applicant’s health. Air and 

water pollution and the placement of waste disposal sites have serious health consequences. 

Therefore, health is unarguably a component of environmental concern and falls within the 

ambit of section 24(a). 

Well-being: The second aspect dealt with in section 24(a) is people’s well-being ie aspects 

of the environment having an inherent worth and that are deserving of conservation for their 

intrinsic value. In the Hichange case, Judge Leach found that “One should not be obliged to 

work in an environment of stench and, in my view, to be in an environment contaminated by 

H2S is adverse to one’s ‘well-being’.” 

Conclusion: Apply the above information to the given facts and reach a conclusion. 

                      [30] 

                  TOTAL: 100  
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