
    LPL – 4804 – SUMMARIES 
 

S/U 1 – P 1 –OVERVIEW OF THE SOUTH AFRICAN LAND REGISTRATION SYSTEM 

1. Differentiate between the positive and negative deeds registration systems. 

A. A positive system implies the following: 

a. The State guarantees to bona fide third parties that the state register in the designated 

deeds registry is an authoritative record of the rights to clearly defined units of land.  

b. The State examines/investigates documentation and transactions for legality.  

c. The State completes and maintains a register of title. 

d. Register of title is linked to a cadastral system of maps and diagrams. 

e. Transfer takes place when the register of title is annotated and any deeds are merely 

endorsed. 

f. From this it follows that new deeds are not necessary for each transaction  

 as the main source of information is the deeds register which is merely 

annotated/updated.  

g. Linking of different transactions occurs 

h. The State guarantees the accuracy of the deed register and is liable for shortcomings. 

i. Such a deeds register is characterized by a high degree of state interference  

 (as for instance in the Torrens system, created by Sir Robert Torrens and which is 

still being used in New Zealand and in New South Wales, Australia) 

 

B. A negative system implies the following: 

a. The State gives no guarantees to bona fide third parties regarding the accuracy of the 

state deeds register. 

b. The State simply records deed submitted at face value.  

c. There is no examination of the deeds or investigation by the State prior to recording  

d. Transfer is effected in the new deed, not when the state deeds register is 

annotated/updated so a new deed must be executed for each transaction.  

e. There is usually no link to a cadastral system of maps and diagrams 

f. Third parties cannot rely on the accuracy of the State records, which might give an 

inaccurate or incomplete picture 

g. The State incurs no liability for inaccurate or incomplete records 

h. There is minimal state interference (as for instance in the land registration system in the 

Netherlands) 

 

 



2. Discuss which system applies in South Africa, substantiate your choice with references to 

cases 

a. In SA land registration is based on statute (Alienation of Land Act and Deeds Registries Act) 

and is unique because it is nominally negative, but has some characteristics of a pos itive 

system as well. 

b. While the State does not guarantee the correctness of the data contained in the SA deeds 

registries, it does not simply record deeds at face value either. 

 It provides owners/real right holders with security of title.  

 Both titleholders and bona fide third parties do rely on the correctness of the 

information contained in the title and deeds registry records.  

 It is also unnecessary for SA titleholders to insure their rights in case a third party 

should subsequently prove to have a better title to the property, as is the case with 

other negative registration systems. 

c. Barclays Nasionale Bank v Registrateur van Aktes – land which was subject to a mortgage 

bond was transferred to a bona fide purchaser without the bond first being cancelled.  

 The court held that the mortgagee’s secured real right was not terminated by the 

transfer, and that the transferee therefore acquired the land subject to the bond.  

 Until the mistake is discovered and rectified, the same principle will apply to all 

subsequent transfers.  

 This means that the mortgagee’s rights remain intact to the detriment of 

subsequent transferees although a number of subsequent transfers may have been 

registered. 

d. Standard Bank v Breitenbach – relates to the reliability and completeness of deeds office 

information. 

 There the court held that a mortgage bond that had erroneously not been endorsed 

on the title deed of the land was in fact duly registered once the registrar had signed 

the mortgage bond, and that a bona fide purchaser of the land therefore acquired 

the land subject to the bond. 

e. Legato McKenna Inc v Shea (SCA) – following a motor vehicle accident in which Ms Shea 

suffered severe brain injuries making it impossible for her to manage her own legal and 

financial affairs, attorney McKenna of Legator McKenna Inc was appointed by the court as 

curator in March 2002. 

 Then before receiving a letter of appointment from the Master, in April 2002, 

McKenna sold Ms Shea’s immovable property to Mr and Mrs Erskine, in order to pay 

Ms Shea’s pressing debts.  

 With his signature McKenna inserted the words “curator” and “Subject to the 

approval of the Master”.  

 The Master’s appointment in favour of McKenna was issued in June 2002 and the 

Master’s consent to the sale followed on 17 July 2002.  

 The transfer in favour of the Erskine’s was registered on 27 July 2002 and in March 

2003.  



 Ms Shea recovered to such an extent that the court declared her once more capable 

of managing her own affairs.  

 Approximately a year later Shea applied to court for, among others, an order for the 

return of the immovable property against repayment of the purchase price.  

 The Erskines in turn instituted a conditional damage claim against McKenna for 

R1.7m should the immovable property be returned to Shea, based on McKenna’s 

breach of his implied warranty that he was authorized to sell the property. 

 In the court a quo Shea succeeded.  

 The sale was declared void, so was the subsequent registration of transfer in the 

deeds office.  

 On appeal this decision was reversed and the abstract theory of the passing of 

ownership applied.  

 It has thus now been definitively decided that the abstract theory of passing of 

ownership applies in SA.  

 This means that even though the original causa of a transaction registered in the 

deeds office may be defective, if there is a real agreement to transfer ownership 

and both parties have performed under that real agreement, then the subsequent 

transfer is valid. 

NB** In terms of the abstract theory, there are 2 requirements for passing 

ownership:  

1) Delivery: In the case of immovable property, this is effected by registration of 

transfer in the Deeds office.  

2) Real agreement: The intention of the transferor must be to transfer ownership 

and the intention of the transferee must be to become the owner of the 

property.  

Mc Kenna’s mistake about the validity of the sale had no effect on the 

effectiveness of the real agreement.  

In addition to other delictual or contractual remedies one may have against the conveyancer, a 

prejudiced party may in some cases recover damages from the State under s 99 of the Deeds Registries 

Act. However, the claimant must prove: 

- the loss resulted from an act or omission of a registrar or official employed in a registry 

- the act or omission was committed in bad faith or due to failure to exercise reasonable care and 

diligence 

3. Discuss the linking of deeds 

a. Deeds that must be registered simultaneously for financial reasons, although prepared and 

lodged by different conveyances, can be linked as a batch 

b. By completing their lodgment covers in a specific way and 

c. Lodged on the dame day in separate lodgment covers. 

d. The deeds are then examined/checked together by the deeds office personnel as a batch 

and are registered simultaneously as a batch. 



e. The linked deeds are all deemed to be registered only when the last transaction in the batch 

has been signed by the registrar. 

3.1 why is it necessary, and  

a. It is usually done because the finances of the various transactions are linked. 

3.2 How it is done. 

a. A number is allocated to each deed for execution or document for registration 

(sometimes called units). 

b. The nature of the different transactions and the linking of the deeds must be indicated 

by the conveyancers on the front covers of all the linked deeds.  

c. If the lodgment covers do not indicate a linking but instead each transaction cover 

shows only a single transaction, the transactions will be registered individually. 

d. If the covers of the entire linked batch of deeds do not correspond the deeds office, 

personnel will be unable to match up the linked deeds and they will be returned to the 

respective conveyancers with a note, “simuls not lodged”. 

 

 

S/U 2 – P 11 – THE CONVEYANCER 

1. Definition of a conveyance 

a. A conveyance is a person practicing as such in the Republic, and includes a person admitted 

as an attorney in terms of the relevant Transkeian legislation and  

b. Physically practicing as such within the area of the former Republic of Transkei on or before 

the date of commencement of Proclamation No. R9 of 1997 

c. A person cannot be enrolled as a conveyance until he has been admitted to practice as an 

attorney. 

2. What does it take to be a conveyance in SA 

A conveyance is an attorney who has 

a. Specialized in the preparation of deed and documents destined for registration in the deeds 

registry. 

b. Passed additional national Law Society Conveyancing exams. 

c. Been admitted to practice by the HC. 

d. Been enrolled on an electronic register of conveyancers maintained by the registrar of deed 

in terms of regulation 16 of the Deeds Registries Act 47 of 1937. 

3. Duties of a conveyance 

a. Ensure validity of deed of alienation – s 2 of the alienation of Land Act 

b. Manage financial matters and transaction process  

c. Prepare deeds and documents – guaranteeing correctness of facts, accepting personal 

liability and complying with format requirements – s15, 15A and regulation 44 and 20 of the 

Deeds Registries Act 47 

d. Link simultaneous transactions – s 13 of the Deeds Registries Act 47 

e. Lodge deeds – regulation 45(1) of Deeds Registries Act 47 

f. Execute and register deeds in the presence of the registrar, on behalf of the transferor, if 

authorized by a power of attorney – s 20 of the Deeds Registries act 47 



** See study guide pages 13 – 28 for full details under these points. NB** 

4. Who may prepare deeds and documents for lodgment at a deeds registry 

Preparation of the deed may be done by any SA conveyancer. 

5. Who may lodge deeds at a deeds registry 

a. Deeds, bonds, documents and powers of attorney must be lodged by a conveyancer 

practicing at the seat of the deeds registry, 

b. Or by a person employed by such conveyancer, for execution or registration. 

c. Reg 45(1) – documents lodged on behalf of government departments may be lodged by any 

person in the employ of that government department,  

d. even though he is not a notary or conveyancer and even where that government 

department does not have an office at the seat of the relevant deeds registry,  

e. in a manner approved by the registrar 

 

6. Which documents must be prepared by a conveyancer? 

a. Deed of transfer 

b. Partition transfer deed 

c. Cession of a mortgage bond 

d. Mortgage bond 

e. Cession of a notarial bond 

7. Which documents may also be prepared by an attorney or notary. 

a. Power of attorney 

b. An application (s/u 11 for diverse applications relating to deeds) 

c. Consent to an act of registration 

d. Any agreement or partition referred to in sec 26 of the Deeds Registries Act 

8. Name the general format requirements that all deeds lodged at the deeds office must comply 

with. 

a. Good quality A4 paper to be used 

b. Top half of the first page to be left bank for endorsements 

c. Blank spaces to be ruled through (reg 22) 

d. A 4cm binding margin on the left-hand side 

e. Only black ink to be used – no faint writing, typing or printing and no font size smaller than 

2mm  

f. All interlineations and alterations to be initialled 

g. Copies of documents, the originals of which are lodged in government offices, to  be certified 

by a notary, conveyance or head of that government office.  

 

S/U 3 – P 29 - THE REGISTRAR OF DEEDS 

1. Discuss the duties of the registrar of deeds (S 3 of the Deeds Registries Act)  

a. Take charge of and preserve all records 

b. Examine all deeds, which entails: 



 Checking that all the legal provisions relating to the transaction have been complied 

with 

 Checking and disposing of interdicts against the relevant persons and property  

 Endorsing the relevant deeds and documents to give effect to such registration or 

law 

 Updating the deeds registry records by recording the details of the new registration. 

c. Record interdicts – e.g. 

 General interdicts and court orders 

 Attachments 

 Caveats 

 Liquidation and judicial management 

 Surveyor-General interdicts 

 Rehabilitations 

d. Keep registers 

e. Give access to public registers and records 

 

* See s/g pages 31-32 for details on the duties of the registrar.  

 

2. Discuss the powers of the registrar of deeds. 

a. The registrar may require the production of proof, by affidavit or otherwise,  

 of any fact necessary to be established in connection with any matter or thing 

sought to be performed or effected in his registryin respect of deeds or documents 

lodged for registration.  

 The registrar may therefore refuse registration pending production of further 

documentary proof  

 or even require parties to obtain a court order authorizing registration.  

b. The registrar may rectify deeds or documents registered or filed in his deeds registry 

relating to an error in the name or the description of any person or property, or the 

conditions affecting the property.  

c. The registrar may issue certified copies of deeds or documents registered or filed in his 

deeds registry. 

d. The registrar may order that a certified copy be obtained to replace an illegible or 

unserviceable deed or document. 

e. The registrar may submit reports to court relating to applications for performance of any act 

in a deeds registry, where it will carry a good deal of weight. 

3. Discuss the liability of the registrar of deed and conveyancer 

a. Sec 99 provides that the State, the registrar and officials employed at the deeds office will 

not be liable for damages sustained by any person due to any act or omission on their part, 

unless: 

 The act or omission was mala fide or 



 The registrar and/or official did not exercise reasonable care and diligence in 

carrying out their duties. 

b. As a general rule then, there is no liability for the State or the registrar, corresponding with 

the fact that we have a negative registration system in SA. 

c. In the 2 exceptions noted above the court will have to decide whether one or both the 

above exceptions apply. 

d. However, should mala fide be an element, the registrar or official concerned may incur 

personal liability to the State for any loss or damage suffered. 

4. Note the period of time within which deeds must be registered. 

a. Day 1 

 The conveyancer lodges the deeds or documents under cover of a lodgement slip at 

the lodgement counter in the deed registry. The deeds then go to the data section 

and then to the distribution room where the sorters allocate a value to single deeds 

& batches according to their degree of difficulty for examination purposes.  

b. Day 2 

 The deeds examiners examine the deeds for the first time: 

o They endorse the deeds to reflect the transaction to be registered 

o They check interdicts against the person and property to ascertain whether 

there are any court orders prohibiting the proposed registration or 

restraining dealings by the person or with the property. 

o They raise notes in respect of any errors or oversight in the deeds or 

documents or request lodgement of further evidentiary proof. 

c. Day 3 

 The deeds examiners return their quota of deeds to the distribution room from 

where they are scanned and distributed to the chief deeds examiners, who examine 

them for a second time 

 In particular they must ensure that all the applicable provisions of the Act have 

been complied with, raise further notes if necessary and decide whether the deeds, 

documents and batch are registrable. 

d. Day 4 

 After scanning, the deeds and documents proceed to the assistant registrar who 

monitors them to ensure that he agrees with the chief deeds examiner’s decision. 

 The rejected deeds and documents are sent to the delivery counter for scanning 

and returned to the relevant conveyancer, who must correct the errors and re-

lodge. 

 The restored deeds or documents and those monitored and passed by the assistant 

registrar then proceed to the preparation room where they are scanned, sorted and 

placed in the relevant Conveyancing firm’s pigeonhole for the attention of the 

conveyancer. 

 



e. Day 5 

 Unless they have obtained a prior extension from the assistant registrar, 

conveyancers have three days within which to comply with the notes raised by the 

deeds examiners, failing which the deeds will be rejected and sent to the delivery 

counter for collection by the relevant conveyancer. 

f. Days 6 – 9 

 The conveyancer has a further period of three days within which to appear before 

the registrar of deeds and register or execute the deeds or documents,failing which 

the batch will be rejected and returned to the delivery room for collection by the 

lodging conveyancer. 

g. Day 7 

 After execution of the deeds by the conveyancer and registrar and, where 

applicable, registration of the deeds or documents, the deeds and documents are 

scanned numbered, sealed and dated. 

h. Days 8 – 9 

 The data section captures the information from the registered deeds on the deeds 

registry computer database. 

i.  Day 10 

 Any specific office instructions from the deeds examiners in respect of the deeds are 

attended to. 

j. Days 11 – 13 

 In the mechanized offices copies of the deeds and documents are captured on 

microfilm or scanned into the computer database,  

 after which the deeds or documents proceed to the delivery room for delivery to 

the lodging conveyancer,  

 who in turn delivers the registered deeds to the client concerned. 

S/U 4 – P 38 – THE DEED OF TRANSFER 

1. Identify and list the clauses contained in a deed of transfer and discuss the information that is 

contained in each of these clauses. NB!!  

A. Preparation certificate clause (certificate) 

 This is the certificate at the top right corner of the first page of the deed of transfer 

which a conveyancer signs in terms of reg 43 to indicate that he accepts 

responsibility for the deed. 

 Sec 15 prohibits a registrar from attesting, executing or registering a deed unless it 

has been prepared by a conveyancer, or as provided for in any other law. 

 One such exception is the SA National Road Agency Limited where someone other 

than a conveyancer may prepare a deed of transfer. 

B. The heading 

 This is the title or heading indicating the nature of the deed, e .g “Deed of Transfer” 

or “Partition Transfer”. 

 



C. The preamble(Also go through info on s/g p 41-44 NB)  

 The preamble contains the following: 

o Details of the conveyancer appearing before the registrar. 

o The name, identity number and status of the transferor/owner or person 

who granted the power of attorney authorizing the conveyancer. 

o The date and place of signature of the power of attorney authorizing he 

conveyancer to execute the transaction. 

D. The recital 

 This part of the deed of transfer is also called the causa or story and follows the 

preamble to the deed of transfer. 

 The aim of the recital is to give the reason for, or cause of the transfer enabling the 

registrar of deeds to judge whether the transfer is permissible and registrable. 

o E.g of a transfer of land that is not registrable is one which is passed as 

security for a debt or other obligation. 

 The precise wording of the recital depends on the discretion and draftsmanship of 

each conveyancer. 

 There is no prescribed form, but sufficient reasons must be given explaining why a 

particular piece of land must be transferred to a specific transferee. E.g.  

o Sale 

o Donation 

o Succession 

o Exchange 

o Rectification 

E. The vesting clause 

 Contains the name(s) of the transferee(s) to whom the property is transferred (See 

P 47 – 59)Know the possible variations that occur most frequently marked “NB” in 

the schedule 

F. The property clause 

The property clause contains information about the land being transferred. In every deed 

the property description should include the following particulars.  

 A full description of the land 

 The situation of the land 

 The extent or area of the land 

                       **See activity 4.3 on p 64**  

G. The extending clause 

 The extending clause (prescribed by reg 26 and forms TT and UU) follows 

immediately after the property clause in a deed of transfer. 

 The purpose of the extending clause is twofold: 

o It provides a reference to the diagram or general plan that was approved by 

the Surveyor-General for the land, so that an interested party can 



determine the whereabouts of the land, namely the boundaries of the land 

(we are based on a cadastral system). 

o It indicates the title under which the land was held at the time of execution 

of the current deed of transfer. 

 Extending clauses can take one of two forms: 

o As a diagram or original deed 

o As a subsequent deed of transfer 

H. The conditional clause 

 This clause contains all the conditions applicable to the land on registration of the 

transfer. 

 The concept of “condition” includes not only registered real rights in favour of 

others (personal servitudes and praedial servitudes) and other restrictive conditions 

on the land, but also rights to which the land is entitled as dominant tenement.  

 The conditions that appear in the conditional clause are not necessarily the only 

conditions applicable to the land. 

 The conditional clause encompasses only those conditions that have already been 

registered against the land and that were inserted in the conditional clause when 

the deed was first passed. 

 All other conditions imposed after registration of the title deed are endorsed against 

the title of the land. 

 Conditions must as afar as practicable be embodied in the title deed and appear 

immediately after the extending clause. 

o Only in exceptional circumstances may they be contained in an annexure.  

 No conditions may be included in any deed (or bond) imposing a duty or obligation 

upon a registrar that is not sanctioned by law. 

 If a deed conferring title to land contains conditions which operate pending the 

establishment of a local authority, once a local authority is established then all such 

conditions must be omitted from any subsequent deed conferring title to such land 

– but only if it is clear from the wording that such conditions do lapse on the 

establishment of a local authority.  

I. The divesting clause  

 This clause declares the previous registered owner divested of his ownership. 

 The last part of the divesting clause where the rights of the State are reserved must 

be omitted in the case where transfer is in favour of SA. 

J. The consideration clause 

 Form E prescribes that only the purchase price must be embodied in the deed. 

 Where transfer duty was paid on a higher amount than the purchase price,  

o it is established practice that the amount on which transfer duty was paid is 

also stated in the deed of transfer,  

o along with the reason why it differs from the sum of the consideration.  



 When the amount on which transfer duty was paid included other properties that 

are not transferred in the deed of transfer, this must be disclosed in the 

consideration clause. 

K. The execution clause. 

 This is the clause in which the act of execution by the appearer (or owner) before 

the registrar is recorded 

 Execution of the deed of transfer occurs before the relevant registrar of deeds, who 

attests the deed by signing it as a witness: 

o Once the registrar has signed the deed it is regarded as attested and 

registered. 

o Ownership passes at that moment, unless the deed is linked with others in a 

batch, in which case ownership passes only when the last deed in the batch 

is signed. 

 The full date when the deed was executed appears in the execution clause. 

 

2. Define an owner  

 The definition of owner in relation to immovable property in section 102 of the Act 

stipulates in paragraph (a) that it is 

 “the registered owner or holder of the property”, including 

o The trustee of an insolvent estate owner 

o Liquidator of company or close corporation owner 

o Executor (or any legally recognized representative) of a deceased owner 

o Legally recognized representative of a minor, insane or otherwise disabled 

owner 

o If the trustee/liquidator/executor or legal representative is acting within his 

legal authority 

 However the definition of “owner” is subject to subsection (b) where “owner” is 

extended in relation to immovable property, real  rights in immovable property and 

notarial bonds which are registered: 

o In the name of both spouses in a marriage (or civil union) in community of 

property, means either spouse or both spouses 

o In the name of only one spouse and which form part of the joint estate of 

both spouses in a marriage (or civil union) in community of property, means 

either spouse or both spouses 

o Under sec 17(1) in the name of both spouses in a marriage in community of 

property to which the provisions of Chapter III of the Matrimonial  Property 

Act do not apply, means the husband 

o In the name of only one spouse, and which form part of the joint estate of 

both spouses in a marriage in community of property to which the 

provisions of Chapter III of the Matrimonial Property Act do not apply, 

means the husband. 



**NB** In the Gumede case the matrimonial power of the husband was declared to be 

unconstitutional.  

S/U 5 – P 65 – SUPPORTING DOCUMENTS 

1. List and briefly describe the supporting documents to be lodged with a deed of transfer. 

a. Power of attorney 

 A special power of attorney is the written authority to represent somebody else  in 

performing a juristic act. 

b. Transfer duty receipt/exemption 

 A deed of transfer may be registered only if it is accompanied by a receipt or 

certificate issued by a competent venue service officer to prove that all taxes and 

duties have been paid, alternatively that the transaction is exempt from transfer 

duty.  

c. Rates clearance certificate 

 A registrar of deed may not register the transfer unless the prescribed certificate 

issued by the municipality in which the property is situated has been lodged. The 

certificate must be valid for 120 days from date of issue and certify that all amounts 

due have been paid during the 2 years preceding the date of application.  

d. Special consents 

 The title may contain conditions entirely prohibiting the transaction that is about to 

be registered or may require the consent of another person for the transaction to 

be registered. 

e. Insolvency/solvency affidavits 

 Once a person has been sequestrated, a sequestration interdict is noted against 

that person in the deeds registry, and this prevents that person from personally 

dealing with his property. It is therefore common practice for the owner of a 

property to be transferred to lodge a solvency affidavit to the effect that he is 

not insolvent, has never been insolvent, and that any court order to that effect 

does not apply to him but to someone with a similar name. 

2. With regard to the power of attorney and the ownership issue discussed above. Discuss 

the contractual capacity of the following and who must pass transfer of the land. MASTER! 

a. A minor 

 Minors under the age of 7 have no contractual capacity. Both parents or the 

minor’s guardian signs on the minor’s behalf.  

 Minors between the ages of 7 and 18 have limited contractual capacity.  

 Such minors must be assisted by their parents or their guardian. This means that 

the minor can sign, but both parents or guardian must assist. Alternatively, both 

parents or the guardian can sign the power of attorney on behalf of the minor.  

 In addition to the above, either the Master of the High Court or the court itself 

must consent to the alienation of the immovable property of a minor.  

 The High Court’s consent is needed if the value of the property exceeds R250k, 

while the Master’s consent will suffice if the value is below R250k.  



 When the minor turns 18, he has full contractual capacity, and can deal with the 

property without assistance.  

 Also, if a minor gets married or is declared a major, his minority ends.  

b. A deceased person with reference to the joint estate – (S/U 6) 

 Where the land did not form part of a joint estate, the executor or 

representative of the deceased estate duly appointed by the Master, has 

contractual capacity.  

 Where the land did form part of a joint estate, either the deceased’s 

representative or executor AND the surviving spouse must pass transfer.  

 The surviving spouse need not participate in the following cases:  

- When the executor is only dealing with the decease’s share  

- Where land has been sold to pay the debts of the estate  

- Where there has been massing of the joint estate and the surviving spouse 

adiated 

- Where transfer is in favour of the surviving spouse 

- Where the surviving spouse is the executor and has already signed as such  

c. Insane persons 

 Insane persons or lunatics have no capacity to act at all.  

 They cannot perform legal acts, even if through such acts they acquire rights 

only and do not incur obligations. 

 So an insane person is incapable of transferring immovable property registered 

in his name in a deeds registry to anyone else. 

 When a person has been declared mentally insane, the Master of the HC may 

appoint and administrator to perform or exercise on behalf of the insane person 

any act or right iro his property or to take care of or administer his property 

 A curator may not alienate property which he has been appointed to administer 

unless he has been authorized to do so by:  

- A will or other written instrument by which the curator was nominated 

- The HC (more than R250 000). The Master (less than R250 000)  

 Where it is alleged that the curator acting on powers conferred by the will or 

other instrument, a certified copy must be lodged for verification 

d. Partnerships 

 As long as the partnership consists of the same partners, land of the partnership 

can be transferred or otherwise dealt with,  

o on a power of attorney (POA) bearing the signature of the firm and of 

the partner who affixed the firm’s signature 

 If any partner in a firm wishes to transfer his share in any land of the firm to a 

new partnership which consists of the remaining partners plus a new partner or 

partners,  

o such transfer may not be passed unless the whole of the property is 

transferred to the new partnership,  



o and not merely the share of the disposing partner. 

 If land or a real right registered in the name of the partnership is acquired by 

any partner in his individual capacity,  

o transfer or cession of it must be given by all the partners of the firm.  

o All the partners must sign the POA or cession. 

e. Trusts (mortis causa and inter vivos) 

 A trust is usually either during the lifetime of the trust creator ( inter vivos)or at 

the death of the creator of the trust in a will (mortis causa trust) 

 Trustees will have contractual capacity if:  

- The land actually vests in the trust (not still registered in the donor’s name)  

- The trustees are duly authorized to act by letters of appointment 

- The relevant transaction is authorized by the trust deed or will  

- The procedures for alienation prescribed in the trust deed or will are 

complied with   

f. Insolvent persons 

An insolvent person no longer has contractual capacity to deal with his property 

acquired prior to or during insolvency.  

The insolvent’s property vests in the Master or the trustee duly appointed by the 

Master without the title deed having to be endorsed. Only the insolvent’s trustee or 

the Master may transfer the property. Exceptions:  

- Property acquired during insolvency with the consent of the trustee, may be 

transferred by the insolvent with a consent/waiver by the trustee  

- Property acquired by the insolvent during insolvency, which the court on 

rehabilitation, declares to vest in the insolvent  

- Property re-investing in the insolvent automatically after 10 year rehabilitation 

 There must be proof that the owner is insolvent 

 A provisional or final sequestration order must be lodged with the registrar of 

deeds, if a sequestration interdict has not already been filled. 

 A provisional trustee does not have the power to sell property belonging to the 

estate he is administering. 

g. Married persons (in community, foreign marriages and customary marriages) 

 Married persons in community 

o Sec 11(1) of the Matrimonial Property Act abolished the common law 

rule in terms of which a husband had marital power over the person 

and property of his wife. 

o The provisions of Chapter III of the Act apply to all marriages in 

community of property, irrespective of the date on which they were 

entered into. 

o However, the abolition of the marital power does not affect the legal 

consequences of any act done or omission or fact existing before the 

abolition. 



o A party to a marriage in community of property ie the individual 

spouses, has limited contractual capacity 

o This means the one spouse may not alienate any immovable property 

forming part of the joint estate without the written consent of the other 

spouse. 

o The consent required must be given separately for each act. 

o Each consent must be attested by two competent witnesses and not by 

a commissioner of oaths only 

o Consent is not necessary when:  

- Land is donated or bequeathed to a spouse subject to the explicit 

condition that it be excluded from cop.  

- When the HC orders a registrar to register a deed given by one spouse  

- When the land is excluded from cop by law 

- When the land was purchased by a spouse with the proceeds from a 

property that was previously excluded from the cop  

 Foreign marriages 

o The matrimonial property regime is determined by the law of the 

husband’s country of domicile at the date of marriage.  

o A person (man or woman) whose marriage is governed by the laws of a 

foreign country must be assisted by his spouse when alienating 

immovable property. 

o Sec 17(6) gives the registrar of deeds the discretion to dispense with 

such consent if it can be proved that the assistance is unnecessary.  

 Customary marriages 

o After the CC decision in Gumede, customary marriages are now all in 

cop and profit & loss unless it is a polygamous customary marriage or an 

anc was concluded.  

- Both spouses have limited contractual capacity & need the written 

witnessed consent of the other spouse to alienate immovable property 

unless community is excluded for some reason.  

- A husband in a customary marriage may enter into a further 

customary marriage, but must make a court application to approve a 

written contract which will regulate the future matrimonial property 

system of his existing marriage & the prospective one.  

- After the court order, no immovable property belonging to the parties 

which formed an asset in a joint estate may be dealt with until certain 

provisions of the Deeds Registries Act have been complied with.  

h. Liquidated companies. 

 A liquidator must pass transfer of the immovable property of a company or CC 

that is in liquidation. The liquidator is appointed by the Master of the HC, and 



the Master issues him/her with a certificate of appointment which is valid 

throughout the Republic.  

 A liquidator is entitled to act as such only from the date of his certificate of 

appointment. 

 The contractual capacity of the liquidator to pass transfer is subject to the 

following authority: 

o Authority granted by resolution of the creditors or members or 

contributories or by virtue of instructions given by the Master – if the 

company or CC was liquidated by the court. 

o Authority granted by a meeting of creditors – if the company or CC was 

voluntarily liquidated by the creditors 

o Authority granted by a meeting of members – if the company or CC was 

voluntarily liquidated by the members. 

Transfer duty:  

- Up to a value of R750 000 – no transfer duty payable.  

- R750 000 – R1 250 000 = 3%  

- R1 250 000 – R1 750 000 = 6%  

- R1 750 000 – R3 000 000 = 8%  

- R3 000 000 + = 11%  

S/U 6 – P 97 – SPECIAL TRANSFERS 

1. Distinguish between the types of estate transfers and their respective requirements 

A. Land that does not form and asset in a joint estate  

 Where the land to be transferred did not form an asset in a joint estate (the 

deceased was not married in community of property),  

o the executor or representative of the estate must pass transfer – that is,  

o sign all the documentation and in particular the special POA authorizing the 

conveyancer to execute the transfer.  

 Where the property is registered in the name of a surviving spouse who was 

married to the deceased out of community of property and massing of the estates 

has taken place,  

o then the registered owner must pass transfer, and not the executor in the 

estate of the deceased only 

B. Land that forms an asset in a joint estate 

 The surviving spouse of the deceased, who is accordingly owner of an undivided half 

share of the property, must always be joined in his personal capacity with the 

executor of the estate of the deceased spouse. 

 Note the following exceptions where the surviving spouse need not participate in 

the transfer: 

o Where the executor is only dealing with the share of the deceased spouse 

or 



o Where the land has been sold to pay the debts of the joint estate, or 

o Where there has been a massing of the joint estate and the surviving spouse 

has adiated, or 

o Where such transfer is in favour of the surviving spouse, or 

o Where the surviving spouse has signed, as executor, the POA to pass such 

transfer 

NB – The preamble to the deed of transfer must indicate that the 

transaction is being effected on behalf of the joint estate and the joint 

estate must be divested in the divesting clause.  

2. Discuss the information to be included in an estate transfer causa 

See Yash notes page 15 – MASTER!  

3. What is the purpose of a partition transfer 

 The purpose of a partition transfer is to divide co-owned land between the  co-owners  

 in such a way that each of them receives a demarcated piece of land in lieu of their 

respective shares in the land  

 The whole of the jointly owned property must be divided between the co-owners.  

 Each party to the partition must acquire a defined portion of the partitioned land in 

place of the undivided share they previously held.  

 Eg X & Y own a farm 9000 hectares in extent, X owns 1/3 share, Y owns 2/3. X will now 

own Portion 1 in extent 3000 hectares, and Y the remainder in extent 6000 hectares.  

 Jointly owned property cannot be partly partitioned and partly still held in undivided 

shares – the whole property must be partitioned.   

4. What are the circumstances that must prevail for a partition transfer, especially the dealings 

with the mortgage bonds and other limited real rights – sec 27 & 28 NB** 

 If the shares of one of the parties to a partition is encumbered by a bond  

o the partition transfer cannot be attested unless the bond is lodged at the 

registrar of deeds for disposal (cancellation, release or substitution)  

 In terms of sec 27(1) of the Deeds Registries Act, the lawful holder of the bond may 

consent in writing  

o both to the partition and to the substitution of the mortgaged undivided share 

of the demarcated portion of land  

o because the underlying principle is that, with the written consent of the 

mortgagee,  

o the security of such bond can be substituted for the portion or share awarded to 

the relevant co-owner. 

5. Why is an expropriation transfer not a transfer in the true sense of the word? 

 In expropriation transfers, ownership vests in the State before registration of the deed 

of transfer. 

 Transfer of the land takes place on the date stipulated in the expropriation notice 

served on the owner. 



 The registration of the deed of transfer (form G) or transfer by endorsement therefore 

constitutes nothing more than confirmation of an already existing fact.  

 The expropriation is merely an updating of records and not a registration of transfer of 

ownership by the registrar. 

6. What dealings may still be done with land that has been expropriated in toto or only in part? 

a. Where a piece of land is recognized in its entirety as a separate entity in a deeds registry and  

 that piece of land is expropriated, the registered owner is prohibited from 

transferring the land or otherwise dealing with it,  

 except  to allow the registration of a deed of transfer in favour of the expropriator 

(s31 (6)(b)) 

b. Where only a portion of the land or a servitude has been expropriated,  

 the registered owner is not prohibited from transferring his land or otherwise 

dealing with it. 

c. The transfer of that land must be made subject to the expropriation by bringing it in as a 

condition in the new deed of transfer or  

 by making any other act of registration subject to it. 

d. If a portion of land is only provisionally expropriated, the registered owner may not deal 

with that land unless the expropriation is made final or withdrawn. 

7. Note the type of land to be transferred by way of a deed of grant, being unalienated state 

land and acquired state land. 

a. Land to be transferred by way of a deed of grant 

 Sec 3(1)(c) of the Deeds Registries Act provides for the registration of deeds of grant 

issued by the State or any other competent authority. 

 A deed of grant is a formal deed or document by means of which ownership of 

unalienated or acquired state land is transferred from the State to another person 

b. Unalienated state land 

 May in fact only be transferred by a deed of grant (s 18(1)) and since the land 

would never previously have been registered, a diagram of the land must be 

annexed. 

c. Acquired state land 

 On the other hand, is land that has previously been registered in the deeds office 

and which has subsequently been transferred to the State.  

 Acquired state land may be transferred by the State either by way of a deed of 

grant or a deed of transfer (s 18(2)) 

STU 7 – P 131 – TRANSFERS OF OWNERSHIP BY VIRTUE OF ENDORSEMENT IN TERMS OF ACT 47 OF 

1937***VERY IMPORTANT TO MASTER ALL THESE SECTIONS PLUS YASH NOTES*** 

1. Discuss under what circumstances land may be transferred by virtue of an endorsement in 

terms of: 

a. Section 16 – acquisition of land by the state or a local authority 

 When a local authority (or transitional local authority) acquires all the land held 

under one title deed from another local authority  



o by virtue of the provisions of any law (therefore not eg in terms of an 

ordinary sale) or  

o when the State (by expropriation or otherwise) acquires all the land held 

under one title deed,  

o the registrar of deeds will effect such transfer by means of an endorsement 

in the relevant registers. 

 The transferee, local authority or the State must, however, apply to the registrar to 

make the necessary endorsement. 

 In terms of s 16, no registration fee is payable in this instance. 

b. Section 24bis (2) – dissolution of a firm or partnership 

 This section provides that where land or a real right in land belonging to a firm or 

partnership is, on dissolution of such firm or partnership,  

 allotted to all the members or partners, the title deed may be endorsed (after 

compliance with s 24bis(2)) 

  to the effect that such land or real right vests in the individuals mentioned therein.  

 The persons named in the application as those acquiring the property are entitled to  

o dispose of the property as if they had taken formal transfer of their shares 

in such land or real right in their own names, 

o  or as if the shares had been ceded to them in their own names.  

c. Section 25(3) – establishing the identity of children 

 If land or a real right or a mortgage bond is registered in the name of a person who 

is the parent or guardian of children during their minority,  

o to be held in trust for those children referred to in terms of section 25 (1) 

and  

o the identity of all the children concerned has been established, an 

o endorsement under section 25(3) can be affixed to the effect that the land 

or real right in question  

o is being transferred to the guardian or parent in trust for the child or 

children. 

 This transfer by endorsement does not depend on the children attaining the age of 

majority  

o and is simpler and more cost-effective than registering a deed of transfer in 

favour of the trustee  

o and then later transferring to the now identified and probably adult 

children. 

 Once the names of the beneficiary children have been endorsed on the title deed  

o the children will be able to deal with the property as if they had obtained 

transfer of the property in their names  

o by means of a deed of transfer or cession. 

 



d. Section 58 (2)–reversion of property to an insolvent 

 If immovable property vested in a curator/trustee in terms of the Insolvency Act was 

later re-vested in the insolvent in terms of that Act.  

o The insolvent may not (subject to the provisions of s 25(3) of the Insolvency 

Act) transfer, mortgage or otherwise dispose of that property  

o until the registrar of deeds has made an entry on the title deed of the 

property indicating that the property has been returned to him (the 

insolvent) 

 Although sec 58(2) does not stipulate that an application be lodged, but merely 

stipulates that the registrar must endorse,  

 in practice the endorsement does not happen automatically and an 

application by the trustee is required. 

 The rehabilitated insolvent will be able to deal with the property freely and without 

the consent of his former trustee. 

2. Discuss the applications in terms of section 45 – transfer by endorsement if one of the spouses 

dies.MASTER!!! 

a. This section is applied where immovable property, a registered lease or a bond, which forms 

an asset in a joint estate or civil union,  

 is registered in a deeds registry and the surviving spouse or civil union partner has 

lawfully acquired the share of the deceased spouse.  

 Here the title deed, lease or bond can be endorsed in terms of sec 45(1) to indicate 

that the surviving spouse or civil union partner is entitled to deal with it  

 as if he had taken formal transfer or cession. 

b. In order to effect the transfer of the deceased spouse’s share into the name of the surviving 

spouse,  

 a written application must be made in terms of sec 45 to endorse the relevant title.  

 The application must be signed by the surviving spouse and the executor in the 

estate of the deceased (except where the surviving spouse is also the executor),  

 and must be lodged in a white lodgement cover.  

 Should the surviving spouse also have died in die meantime,  

 the executors in the deceased estates of both spouses must apply.  

3. Discuss the applications in terms of section 45bis 1(a) – transfer by endorsement where the 

parties are divorcedMASTER!!! 

a. An application in terms of this section only applies if the immovable property or a lease 

under any law relating to land settlement or a mortgage bond  

 formed an asset in a joint estate of spouses to a marriage in community of property, 

or partners to a civil union in community of property,  

 and one of them has legally acquired the share of his former spouse in the said 

property, lease or mortgage bond on divorce.   

 This section applies only where marriages (or civil unions) in community of property 

were dissolved by divorce. 



b. Application must be made for this endorsement by the person who is entitled to the 

property according to the divorce order and settlement agreement, 

 not necessarily the registered owner.  

4. Discuss the applications in terms of section 45bis 1 (b) – transfer by endorsement due to a 

court order during the subsistence of the marriage or union MASTER!!! 

a. An application in terms of this section only applies where the marriage in community of 

property subsists.  

 So where during the subsistence of the marriage, customary marriage or civil union 

in community of property,  

 the court issues an order or issues an order and grants authority in terms of sec 20 

or 21(1) of the Matrimonial Property Act  

 for the change of the matrimonial property regime, and  

 has ordered that the immovable property, a lease or mortgage bond be granted to 

one of the civil union partners or spouses married in community of property,  

 then a transfer by endorsement in terms of this section can be effected. 

b. Application will be made to the registrar of deeds by the party entitled to the property  

 for an endorsement of the relevant title deed to the effect that the applicant is 

entitled to deal with such property  

 since he has acquired the share of his spouse in such property. 

5. Discuss the applications in terms of section 45bis (1A)(a) or 45bis (1A)(b) – vesting in both of 

the former spouses MASTER!!! 

a. This application is used when the former spouses, who were married in community of  

property, (by civil or customary marriage)  

 are both entitled to the property involved after such marriage was dissolved or their 

marital property regime changed.  

b. An application in terms of these sections only pertains to immovable property or a lease in  

terms of a land settlement Act or a bond registered in a deeds registry  

 which formed an asset in a joint estate of spouses, in either of the following 

circumstances: 

o The spouses have been divorced, and such property, lease or bond accrues 

to both the former spouses  

 in undivided shares in terms of the division of the joint estate. 

o A court has made an order, or has made an order and given an 

authorisation in terms of sec 20 or 21(1) of the Matrimonial Property Act,  

 in terms of whereof the property, lease or bond was allocated 

to both spouses in undivided shares. 

c. Application will be made by both spouses who were married in community of property  

 to the registrar of deeds to endorse the relevant title that they are both  

 co-owners or co-lessees or co-mortgagees in terms of the order of the court. 

 



S/U 8 – P 149 SUBSTITUTED TITLES/CERTIFICATES OF REGISTERED TITLE 

1. Discuss the circumstances which must prevail before a registrar of deeds will issue, to an 

owner of land, a certificate of registered title in terms of: 

A. Section 34(1) – certificate of registered title of an undivided share 

Def of certificate of registered title: It is a deed in the prescribed form, prepared by a 

conveyancer, wherein the registrar of deeds certifies who the owner of property, or the 

share in the property, is.  

a. If a person is a joint owner of an entire piece of land or a portion of that land and  

 the land is held under a single title deed by all the joint owners,  

 he can apply, under section 34(1), for a certificate of registered title for his 

undivided share 

b. In fact such a co-owner must obtain a certificate of registered title before he can 

transfer a fraction only of his undivided share or  

 before he can hypothecate or lease the whole or any fraction of his undivided 

share in the land. 

c. A certificate of registered title is not necessary where a joint owner disposes of the 

whole of his share. 

B. Section 34(2) – certificate of registered title of an undivided share in the case of a lost or 

destroyed title deed 

a. Is issued to a co-owner of property who holds the property together with other co-

owner(s) by virtue of a title that has been lost or destroyed. 

 The lost title deed nevertheless remains valid in respect of the share(s) of the 

other co-owner(s). 

b. In terms of regulation 68(1) a certified copy of a lost or destroyed title deed may be 

issued to a single owner or joint owners of a piece of land  

 who apply for the issue of a copy of the property title deed to replace the 

original which has been lost or destroyed.  

 The owners or all the owners of that piece of land must apply for the regulation 

68 copy;  

 once the copy has been issued, the original deed becomes null and void.  

c. Section 34(2) provides for the issue of a certificate of registered title of an undivided 

share in land where the co-owners’ copy of the joint title has been lost or destroyed,  

 without first having to apply for a certified copy (in terms of reg 68) of the lost 

or destroyed title deed.  

C. Section 35 – certificate of registered title of aggregate shares 

a. In terms of sec 35, the owner obtains a single title in respect of his total share in a 

property or properties,  

b. instead of separate titles in respect of the individual fractions owned by him. 

 



D. Section 36 – certificate of registered title of one or more properties held under one title 

deed 

a. Section 3 of the Act stipulates that if a person holds two or more pieces of land or 

undivided shares in land under one title deed,  

 he may obtain a certificate of registered title in respect of one or more of those 

pieces of land or his undivided shares. 

b. At least one of the pieces of land or one of the shares must, however, continue to be 

held under the original title deed. 

c. This section is often used when an owner of more than one property held under the 

same title wants to mortgage one of the properties,  

 without handing over the title of all the properties to the mortgagee to secure 

the debt. 

E. Section 38 – certificate of registered title taking the place of a lost or destroyed deed 

a. Provision is made in section 38 of the Act for the issue of a certificate of registered title 

in the event of the client’s (transferee’s) title deed as well as  

b. the deeds registry’s copy being lost or destroyed. 

F. Section 39(1) – certificate of registered title to correct an error in registration 

a. This section applies in instances where, by reason of an error, the same land has been 

registered in the names of different persons.  

b. The registrar can only issue a certificate of registered title to the latter party, who now 

holds the property under two titles,  

 after one of the two parties has transferred the land to the other party by 

means of a rectification transfer. 

G. Section 39(2) – certificate of registered title to omit conditions that are no longer 

applicable 

a. Even if conditions in a title deed have been cancelled or have lapsed as the result of a 

noted merger (eg a servitude), they are not removed from the title deed.  

 How can one obtain a title deed that is clear of these conditions? 

b. The only way is to obtain a certificate of registered title in terms of section 39(2) of the 

Act.  

 The aim of such a certificate is therefore not to have the conditions cancelled,  

 but to remove from the title those conditions that have already lapsed or been 

cancelled 

 by means of a new title in the form of a certificate of registered title issued 

under section 39(2).  

 The removal of existing conditions from a title deed is more complicated and 

the procedure depends on the nature and beneficiary of the conditions.  

H. Section 43 – certificate of registered title of a portion of a piece of land 

a. Certificates of registered title in terms of this section must be taken out in the following 

instances: 

b. A specific portion of land 



 When the owner of a piece of land wants to mortgage a specific portion of that 

land he must first obtain a certificate of registered title in respect of that portion 

– s43(4) 

c. An individual erf or portion of it 

 When an owner of a township or settlement wishes to deal with an individual 

erf or a portion of that erf,  

 he must first obtain a certificate of registered title in respect of that erf.  

 In the case of township title deed, the streets and public places will make up the 

remainder, which must remain under the existing title. 

 Why is this important? The reason is that the title may not be exhausted by the 

issue of certificates of title. 

 If the owner of a township obtains a certificate of registered title for each erf in 

the township,  

o it will not be considered that the title has been exhausted,  

o because the streets in the township will ensure that the township title still 

applies in respect of the remainder of the township. 

2. Discuss in detail the requirements for a certificate of consolidated title – section 40VERY 

NB!!!!!!MASTER!!! 

A. Circumstances in which a certificate of consolidated title is issued 

a. As the name indicates, a certificate of consolidated title consolidates two or more 

adjacent pieces of land belonging to the same owner, into a single unit of land. 

b. This is usually done to facilitate development (e.g. to build a townhouse complex). 

c. Unless the following special requirements or prerequisites for a certificate of 

consolidated title are present, there can be no consolidation. 

B. Common boundary  

a. The pieces of land to be consolidated must be contiguous or adjacent to each other 

– s 40(1)(a) 

b. This means that they must have a common boundary. 

c. When, however, land has been subdivided by the deduction of one or more 

intervening portions,  

 the parts forming the remainder of the land are not regarded as separate 

pieces  

C. Owners 

a. The pieces of land that are to be consolidated must be owned by the same person 

or  

 by two or more persons, each holding undivided shares of the same size  in 

each of the components.  

b. If the separate pieces of land are owned by two or more persons, the consolidation 

can be effected only if  

 the co-owners hold undivided shares of the same size in each of the 

separate pieces of land. 



D. Consolidated diagram 

a. A diagram must be prepared, in accordance with the Land Survey Act 9, of the 

pieces of land that are to be consolidated into a single unit of land. 

b. The diagram must be approved by the Surveyor-General. 

 As in the case of any other “diagram deed”, the consolidation diagram must 

serve as a basis for the certificate of consolidated title. 

c. The components being consolidated must be described in the consolidation 

diagram. 

d. Should the Surveyor-General fail to give a description of the components in the 

consolidation diagram,  

 a certificate by the Surveyor-General must be lodged with the application 

for a certificate of consolidated tile. 

e. This certificate must contain a description of the components. 

E. Requirements for certificate 

a. In the case of a registered deed of lease or other registered deed (except a 

mortgage bond),  

 whereby another person holds a real right in the land, e .g. a servitude right 

over a portion of the land to be consolidated,  

 a certificate of consolidated title cannot be registered, unless: 

i. a diagram indicating the portion to which the lease or real right applies 

has been attached to the relevant deed 

ii. diagrams reflecting the portion concerned are produced 

iii. the diagram of the consolidated property clearly indicates, by means of 

dotted lines or some other means, that the portion of the consolidated 

property that is affected by the lease or real right. 

F. Recording 

a. The pieces of land that are about to be consolidated must be recorded in the same 

property register – s 40(1)(d) 

b. This means that the separate pieces of land cannot e.g. be listed in registers of 

separate townships. 

c. An erf in one proclaimed township cannot be consolidated with an erf  in another 

proclaimed township even though they are contiguous. (adjacent) 

G. Administrative district 

a. The pieces of land that are to be consolidated must be situated in the same 

administrative district – s 40(1)(e) and province – s 40(1)(f) 

b. One cannot obtain a certificate of consolidated title where properties are in 

different provinces, even if they are listed in the same Deeds register.  

c. The properties to be consolidated need however not fall under the same 

municipality or local authority. 

 



H. Process of consolidation 

a. Two or more erven cannot be consolidated directly from a township title  even if 

they comply with the above requirements. 

b. A certificate of registered title in terms of section 43 of the Deeds Registries Act 

must first be registered in respect of all  the erven concerned. 

 E.g.X owns the remainder of township Tableview and wishes to consolidate 

two erven still held by virtue of the township title. Only after she has 

applied for a certificate of registered title in respect of the properties can 

she apply for the consolidation of the properties. 

 The above conditions are cumulative and must all be met. Once these 

conditions have been complied with, the title deed(s) of the components 

can be replaced by a certificate of consolidated title, provided that it 

complies with sec 40 of the Act 

S/U 9 – P 179 – TYPES OF MORTGAGE BONDS 

1. Name the all the clauses contained in a conventional mortgage bond and the purpose of each 

of the clauses, particularly the costs clause and the ranking clause. 

a. Heading 

 The heading will usually be “Mortgage Bond” or “Bond”. Depending on the nature 

and purpose of the bond the heading may also indicate that it is a collateral, surety, 

participation, covering, debenture, kinderbewys or substituted bond. 

b. Preparation clause 

 S/u 4 deed of transfer preparation clause applies to bonds too. 

c. Preamble 

The preamble will contain the following:  

 The name of the conveyancer appearing before the registrar of deeds on behalf of 

the mortgagor who must also be the property owner, as well as the date and place 

of the signing of the power of attorney in terms of which that person is acting 

 A description of the mortgagor, just as the transferor is described in the preamble to 

a deed of transfer stu 4. 

d. Acknowledgement clause 

 In the acknowledgement clause, X acknowledges that he owes the money to S Bank 

and gives the reason for the debt. 

e. Mortgagee (bondholder) 

 The mortgagee is the person in whose favour the bond is passed, ie the creditor.  

 As a general rule there may be more than one mortgage/bondholder in a single 

mortgage bond; 

 However, debts or obligations to more than one bondholder (creditor) arising from 

different causes may not be secured by a single mortgage bond, except as provided 

by a low other than the Deeds Registries Act or a court order 



 A mortgage bond may not be passed in favour of two or more persons where the 

mortgage bond provides that the share of one mortgagee ranks prior in order of 

preference to the share of another mortgagee. 

 By the same token, no transaction may be registered which would have the effect 

of giving preference to the share of one bondholder over another bondholder.  

f. Amount 

 The Act does not state that the amount of the debt secured must be disclosed in the 

bond. In practice, however, this is always done. 

 A deeds office registration fee/levy is payable for bonds, among other things, which 

is calculated on the amount of the debt secured. 

 In a bond which is intended to secure future debts (as opposed to existing deb), the 

fixed sum must be disclosed as an amount beyond which future debts will not be 

secured by the mortgage bond. 

 Although not required by legislation, it is established practice to stipulate the bond 

amount. 

 The reason for this can be found in the purpose of registering the mortgage bond; 

that is,  

o to provide the creditor with a secured claim and registration in the deeds 

office, which serves as publication to other third parties of  the bondholder’s 

rights in this regard;  

o it is also in the interest of the secured creditor, the debtor and third parties 

that the extent of the secured claim be determined. 

 Since the amount of the bond is not required by legislation, it is possible for a bond 

amount to be expressed in foreign currency.  

o In such a case a certificate from a commercial bank reflecting the exchange 

rate on the date of registration must be produced. 

 If there are co-mortgagees, the full amount of the bond must be mentioned first 

and thereafter the separate amounts due to each mortgagee. 

g. Cause of the debt 

 The reason for the existence of a mortgage (evidenced by the mortgage bond) is to 

provide security for a debt for which a creditor has a claim for payment against a 

debtor. 

h. Waiver of legal exceptions NB 

 Prior to the promulgation of the National Credit Act, mortgagors and mortgagees 

could contract to exclude certain of the legal defences available to a mortgagor in 

the event of a mortgagee applying for a foreclosure of the bond,  

o thereby  placing the burden of proof on the plaintiff/mortgagee to disprove 

the allegations. 

 These defences, dating from Roman times, are often not compatible with 

contemporary financial transactions;  



o therefore, financial institutions generally insisted that mortgagors/debtors 

waive the benefit of these exceptions as a condition for providing the 

finance. 

 By waiving these exceptions in the mortgage bond, the mortgagor would not be 

able to raise them against the mortgagee when the latter demands payment.  

 The National Credit Act has now prohibited these waivers and declared them void.  

i. Interest and repayment clauses 

 There is no statutory requirement that interest rates be disclosed in bonds.  

 The National Credit Act limits the interest rates, but the registrar of deeds is not 

obliged to ensure that there has been compliance in this regard 

 It is common practice to disclose the current interest rates in mortgage bonds.  

j. Cost clause –VERY NB 

 The cost clause secures the payment of any costs and expenses the creditor may 

have incurred, for which the debtor/mortgagor is liable, over and above the original 

amount of the debt already secured by the mortgage bond. 

 Eg X may borrow R100 000 from S Bank, who will register a mortgage bond securing 

the repayment of that R100 000. However should X fail to make the repayments S 

Bank may find that in addition to the capital sum of R100 000, X owes S Bank 

interest on the capital sum owned, legal costs, insurance premiums, municipal taxes 

and even maintenance and security costs for the property, which exceeds and is not 

secured by the bond sum of R100 000. 

 For this reason mortgage bonds usually include additional security for the creditor in 

respect of costs and expenses in the form of the costs clause.  

 In the event of the mortgagor failing to fulfill his obligations in terms of the 

mortgage bond,  

o this clause secures the mortgagor’s contributions on behalf of the 

mortgagee in regard to insurance premiums, taxes ect.  

o As well as legal expenses incurred in suing for the recovery of the amount 

due under the bond. 

 The repayment of these costs incurred by the mortgagee then enjoys preference 

above the unsecured claims of third parties. 

 The additional amount mentioned in the bond to secure the abovementioned costs 

usually constitutes 20% of the capital sum of the mortgage bond. 

 If these expenses are not incurred, they are not recoverable and therefore also not 

secured by the mortgage bond. 

 Not all bonds contain cost clauses, since the amount which is available to secure 

future advances may, in the case of a covering bond, include the amount allocated 

for costs. 

k. Ranking –VERY NB 

 The Deeds Registries Act or the regulations do not require that a mortgage bond 

must disclose the order in which it ranks over the bonded property. 



 If the mortgagee has not waived preference in respect of his mortgage bond, the 

mortgage bond’s rank against earlier or subsequent mortgage bonds is in order of 

preference according to their date of registration/execution by the registrar; qui 

prior est tempore potior est iure “that which is earlier in time ranks higher in law”.  

 The practice of disclosing the ranking of a specific bond is, however, an old and 

established one. It indicates the ranking that a specific bond enjoys at the time of 

registration; that is, whether it is a first, second or third bond over a specific 

property. 

 A bond cannot however, be denied registration if it is described only as a mortgage 

bond and not as a first, second or third mortgage bond, ect. 

 The ranking simply indicates the preference to which the creditor is entitled in 

respect of a secured debt against a particular property 

 Where two or more mortgage bonds enjoy the same ranking or preference, the 

preference or ranking is said to be pari passu – “on an equal footing” 

 If two or more mortgage bonds are passed on the same day by the same mortgagor 

over the same property,  

o the registrar must, if each bond does not disclose the order in which it is to 

rank,  

o note on each bond the exact time at which he affixed his signature to the 

bond. 

 If two bonds are to be registered simultaneously and are deemed to rank  pari 

passu, no waiver is required if the ranking clauses in both powers of attorney are 

clear as to the intention 

 NB!! Any charge against land must be mentioned in the ranking clause of a bond 

because previously registered charges enjoy preference over the new bond.  

o Basically “charge” involves a hold that the State, Provincial or local authority 

has over a property in terms of legislation, in respect of obligations/debt 

owed to the state, provincial or local authority. 

 NB!! A contract for the sale of land in installments in terms of sec 20 of the 

Alienation of Land Act, which is recorded in the deeds office, must be mentioned in 

the ranking clause  

o This is because the purchaser’s rights enjoy preference over those of the 

new mortgagee.  

o The purchaser cannot waive preference of his rights in favour of a new bond 

l. Property and security clauses – p 189 

m. Special conditions of title – p 189-192 

n. Conditions – p 192 

o. Domicilium citandi et executandi p 194 

p. Executions clause p194 

q. Special power of attorney p194 

 



2. Discuss the waivers of all the legal exceptions. 

a. Non causa debiti 

 This means the debt has no cause or causa 

 This exception is renounced in any bond not securing a monetary loan but for 

securing payment of goods sold and delivered 

b. Non numeratae pecuniae 

 This exception avers that although the mortgagor/debtor signed the 

acknowledgement of debt,  

o the money mentioned in the acknowledgment of debt was not actually paid 

to him. 

 This exception is waived in bonds where the cause is “money lent and advanced”.  

 A renunciation of this exception places the burden of proof on the 

defendant/mortgagor,  

o who is required to prove for his successful defence that he did not receive 

the money. 

c. Revision of accounts, errore calculi and “no value received” 

 These 2 exceptions usually appear together. 

 Waiver of these exceptions will mean that where the financial institution forecloses 

on the mortgage bond and claims a certain sum which they aver is outstanding,  

o it will be up to the mortgagor/defendant to prove that this claimed sum is 

incorrect,  

o and not for the financial institution to meticulously prove, item by item, that 

their calculation is in fact correct. 

 These 3 exceptions thus apply where money changed hands and written records 

exist of the transaction(s) concerned. 

 They are then usually waived in bonds where the cause of debt is goods sold and 

delivered and  

o in bonds in favour of financial institutions, when the capital is paid back in 

installments. 

d. De duobus vel pluribus reis debendi 

 In general where two or more persons bind themselves as co-principal debtors, they 

are each only liable for their specific proportions of the debt. 

 If a creditor should claim the full amount from one of the debtors, that debtor can 

successfully raise this exception as a defence. 

 However, if the benefit of this exception is renounced, each debtor (mortgagor) is 

jointly and severally liable for the debt and cannot, in a foreclosure case,  

o raise as a defence the fact that the plaintiff can claim proportionately only 

from the individual co-debtors. 

 The waiver of this exception is thus found in mortgage bonds where there is more 

than one mortgagor or debtor. 



 

e. Beneficium ordinis seu excussiones 

 As a general rule, where a debt is due by a debtor, which debt is also secured by a 

suretyship of a third party,  

o the creditor is obliged to first fully “shake out” the debtor before the 

creditor may claim from the surety. 

 Should the creditor not do this, but claim directly from the surety, this exception is 

thus available to a surety to compel a creditor to proceed against the principal 

debtor first  

o and obtain all he can from that debtor’s estate before proceeding against 

the surety. 

 The renunciation of this exception allows the creditor to proceed against the surety 

before proceeding against the principal debtor, 

o should he wish to do so. 

 The renunciation of this exception is found, ia in surety bonds. 

f. Beneficium divisionis 

 Where there is more than one surety for a debt, the creditor is as a general rule 

obliged to claim only proportionally from each surety,  

o failing which the defendant surety can successfully raise this exception.  

 This exception (similar to the one above) thus prevents the creditor from holding a 

surety liable and being sued for more than his pro rata share.  

 Where the sureties renounce the benefit of this exception, it permits the creditor to 

sue any one of the sureties separately for the full amount outstanding,  

o without reference to the other sureties. 

 This renunciation, too, is found ia in surety bonds where there is more than one 

surety. 

3. Discuss the conditions which may not be incorporated in a bond, with specific reference to the 

authority that disallows the incorporation of such conditions in a mortgage bond. P 193NB 

a. No mortgage bond may be passed in favour of two or more persons,  

 where the share of one holder ranks prior in order of preference to the share of 

another;  

 nor may any transaction be registered which would have the effect of giving 

preference to one share in the bond over another share – s 55(2) 

b. No condition may be included in a bond which purports to impose upon a registrar any duty 

or obligation not sanctioned by law – reg 35(6) 

c. The insertion of what is commonly known as a “general clause” attempting to 

simultaneously bind immovable and movable property of the mortgagor is prohibite d – s 

53(1) 

d. A condition in terms of which the repayment of the debt or a portion of the debt by a 

licence holder  



 in favour of the holder of a wholesale liquor licence, beer-brewing licence or 

sorghum-brewing licence within a specified time is void – s 149 of the Liquor Act 

e. An agreement stating that, if the debt is not paid by a certain date or  

 the mortgagor is otherwise in default, the mortgagee may hold or keep the security 

as his own property, is known as a pactum  commissorium.  

 Such an agreement is unlawful and unenforceable – Mapenduka v Ashington; 

McCullogh v Whiteehead Whiteaway 

f. A condition in a bond stating that the mortgagor may not repay the debt before a certain 

date is void in terms of the National Credit Act.  

 Likewise, if it is coupled with a pactumantichresis, such a clause is void. McCullogh 

and Whitehead v Whiteaway and Co. 

 A pactum antichresis is an agreement which gives the creditor (mortgagee) the use 

of the mortgaged property in lieu of interest. 

g. A condition in a mortgage bond based on an agreement between the mortgagor and the 

mortgagee that the hypothecated property can be sold in settlement of the debt, without 

recourse of law,  

 is known as a parate execute. Such an agreement is invalid – Iscor Housing Utility Co 

v Chief Registrar of Deeds . 

4. Discuss when or for what reason the following bonds will be registered.MASTER NB** 

a. Collateral bond 

 A collateral mortgage bond is an additional mortgage bond for a debt or obligation 

for which security has already been provided to the creditor by the debtor. 

 Such a bond must be granted by the same mortgagor (debtor)  

o in favour of the same mortgagee (creditor)  

o for the same debt or obligation or  

o part of a debt or obligation that has already been secured by the principal 

security. 

 The principal security could have been given by way of a mortgage bond or notarial 

bond (known as the principal bond) or any other form of security.  

b. Surety bond 

a. Two types of surety mortgage bonds (or notarial surety bonds) are regi stered in deeds 

registries. 

b. One is the general surety bond passed by a third party (mortgagor) as further security of 

a debt or obligation of a debtor already secured by a registered bond or notarial bond 

(principal bond). 

c. The other is a surety bond passed by a third party (mortgagor) as further security for an 

unsecured debt or obligation of a debtor. 

c. Covering bond  

a. A covering bond can be defined as a special mortgage securing a future debt. 

b. It must be expressly declared to secure a future debt, and a maximum amount must be 

stipulated. 



c. The preference conferred by this bond is determined by the date of its registrations and 

by the date on which the debt is incurred. 

d. A covering bond is thus a bond that is granted to secure a debt which did not exist, or 

part of which did not exist, at the time of registration of the bond. 

e. The security covers the liability that the parties agreed would arise at a future date such 

as security for future bank overdraft facilities or  

 to secure a debt that the mortgagor has under a fluctuating account with a supplier.  

d. Kustingsbrief 

a. A kustingsbrief can be defined as a special mortgage over an immovable thing,  

 to secure a principal debt incurred in respect of the purchase of that thing,  

 where the deed of hypothecation is registered simultaneously with the deed of 

transfer of the particular thing. 

b. There is no English term for this bond. 

c. It is registered when a seller of land requires a bond to be registered in his favour to 

secure the balance of the unpaid purchase price simultaneously with the transfer of the 

land. 

Requisites for the kustingsbrief are as follows: 

a. The kustingsbrief must be registered simultaneously with the deed of transfer 

b. The bond must secure the balance of the purchase price of the immovable property 

sold. 

c. Since it is a first bond, the holder enjoys preference over other bondholders.  

 It is not necessary to register the kustingsbrief in favour of the seller only.  

 It can be registered in favour of anyone who advanced the purchase price 

d. The kustingsbrief bond must be registered over the property sold.  

e. Judicial mortgage 

a. A judicial mortgage is not a bond in the usual sense, but is an attachment (court) order.  

b. If a debtor does not meet a debt, the creditor can take court action against the debtor. 

c. The court may then issue a warrant of attachment against the debtor’s property.  

d. A copy of the warrant of attachment is served on the registrar of deeds within whose 

area of jurisdiction the attached property falls. 

e. The registrar records the attachment by noting it as an interdict against the immovable 

property of the execution debtor in the deeds registry records.  

f. Sectional mortgage bond 

a. A sectional mortgage bond hypothecates sectional title property, namely units, leases 

registered over units, exclusive use areas, common property and real rights registered in 

sectional title schemes. 

b. These sectional mortgage bonds have a prescribed format in terms of the Sectional 

Titles Act which differs from the bonds studied so far, in that  

 the conditions are contained in an annexure to the prescribed form.  

 



 In addition the sectional bond is signed and executed by the mortgagor in the 

presence of a conveyancer, who similarly attests it, where after it is simply 

registeredin the deeds registry  

 it is not executed by the conveyancer on behalf of the mortgagor in the 

presence of the registrar, as is the case with other conventional bonds. 

g. Participation mortgage bond – p 205 

a. Participation mortgage bonds are regulated by the Collective Investment Schemes 

Control Act 

b. Essentially a participation mortgage bond forms part of an investment scheme whereby 

members of the public are invited to invest in a scheme (for a minimum period of five 

years) 

 which lends money to members of the public and businesses against security of 

mortgage bonds over the debtor’s/borrower’s immovable property,  

 much like a financial institution or bank would do and, like the bank,  

 the investors’ return on their investment is the interest paid on the loan by the 

debtor/borrower. 

h. Kinderbewys mortgage bond – p198 

The survivor of two spouses is, as the natural guardian of his/her minor child, entitled to 

receive any sum of money due to that child from the estate of the predeceased spouse, 

provided that the sum has been secured inter alia by a mortgage bond in favour of the 

Master.  

If there is no or insufficient immovable property to serve as security, the surviving spouse 

can pass a notarial bond over his/her movable property; in the same notarial deed, two 

sureties approved by the Master bind themselves as sureties and co-principle debtors, and 

also bind their persons and movable property generally.  

STU 10 – BOND CANCELLATIONS, RELEASES, CESSIONS, SUBSTITUTIONS AND VARIATIONS – P 207 

Discuss: 

a. Cancellations 

 Sec 56 (1) of the Deeds Registries Act provides, inter alia, that mortgaged land cannot be 

transferred until  

o the mortgage bond has been cancelled or  

o the land has been released from the operation of the bond; “the bond must be 

disposed of”.  

 The mortgage bond must be dealt with either by cancellation or by releasing that 

particular property and, if necessary, the person from its operation.  

 When a bond is cancelled, there is no longer any security for the debt under the bond. 

There are, however, certain exceptional circumstances in which a mortgage bond need 

not be cancelled or property need not be released. 

 These exceptions are contained in sec 56(1), e.g. when the transfer of immovable 

property or cession of a bond is effected: 

o In accordance with a court order 



o By the trustee of an insolvent estate 

o By a liquidator of a company or a CC which is unable to pay its debts and which 

is being wound up by or under the supervision of the court. 

o By an executor administering and distributing an insolvent deceased estate 

under sec 34 of the Administration of Estates Act 

o In any other circumstances under the Act or any other law or in terms of a court 

order. 

 When a bond registered in favour of a minor is cancelled by the parents or guardian, only 

the parents or guardians consent will be required and  

o it will not be necessary to obtain further consents from either the Master of the HC 

or from the HC itself in term s of sec 80 of the Administration of Estates Act  

o since no immovable property is being alienated as a result of the cancellation of the 

bond. 

 Even if a bond is regarded as immovable property, which is not necessarily the case,  

o sec 80(1) will not apply to the cancellation of a bond even when a guardian acts on 

behalf of a minor. 

 It is unnecessary for a guardian to obtain the court’s approval for the cancellation of a 

mortgage bond that was registered in favour of a minor as mortgagee. 

b. Releases – p 210 

 A release of a property from the operation of a mortgage bond will take place where more 

than one piece of land is hypothecated under one or more mortgage bonds.  

 The owner/mortgagor might want to alienate one of the mortgaged pieces of land or might 

simply want to have one of the pieces of land unencumbered. 

 If the mortgagee is satisfied that the land remaining encumbered by the mortgage bond 

offers sufficient security for the debt, the mortgagee may consent to the release of one or 

more of the encumbered pieces of land from the operation of the bond. 

 A distinction is drawn between the release of property only and the release of both persons 

and property from a mortgage bond. 

 When land is released from a mortgage bond, that land no longer serves as security for the 

debt concerned and is free from the burden of the bond. 

 If both a person and immovable property are released, it means that the person is no longer 

bound to the mortgagee and the property cannot serve as security for the debt.  

 There must, however sill be another property under the bond to serve as security, or a 

person obliged to pay the debt, otherwise the bond will  in effect be cancelled.  

 The following are instances where a release is required: 

 Where there is one mortgagor and two or more immovable properties encumbered 

by one mortgage bond,  

 one or more of the properties may be released but not all the immovable 

properties,  

 as this will amount to a cancellation of the mortgage bond. 



 Where there are two or more mortgagors and several immovable properties 

encumbered under one mortgage bond,  

 one or more of the properties, or one or more of the mortgagors, may 

be released form the operation of the mortgage bond with the consent 

of the co-mortgagors. However: 

 Not all the mortgagors or all the immovable properties may be 

released, as this will amount to a cancellation of the mortgage 

bond  

 The release of all the property of a co-mortgagor is also 

released from the operation of the mortgage bond. 

 Where there are two or more mortgagors and one or more immovable properties 

encumbered by a mortgage bond and 

 the debt is further secured by an additional collateral mortgage bond,  

 there can be no release of a co-mortgagor or his immovable property as 

this will impact on the collateral bond security. 

 Where there is one mortgagor with one property encumbered by one or more 

mortgage bonds,  

 there can be no release of the person or the property of the mortgagor 

because it will amount to a cancellation of the mortgage bond. 

c. Cessions of bonds – out and out as well as for security – p 214 

 A cession is an agreement whereby rights are transferred from the holder thereof (the 

cedent) to another person (the cessionary). 

 Here we are referring to the transfer of the right of the mortgagee (cedent) to claim 

payment of the debt from the mortgagor/debtor. 

 This right is transferred to another person, known as the cessionary.  

 A distinction must be drawn between an out-and-out cession and a cession as security: 

o Where the bondholder/mortgagee cedes a bond out and out to a cessionary, the 

bondholder (cedent) falls out of the picture and  

 the cessionary becomes the effective holder of the bond and may cede the 

bond to another, either out and out or as security.  

o If the bondholder cedes the bond only as security, that is to secure the repayment 

of the cedent’s debt to the cessionary by temporarily ceding his rights to and in the 

mortgage bond,  

 the cedent does not fall out of the picture and the cessionary cannot further 

cede that bond, either out and out or as security. 

 It is necessary to register a cession of a mortgage bond, not only to comply with the Deeds 

Registries Act, but to ensure that the cessionary’s rights are enforceable against third 

parties. 

 Before dealing with a mortgage bond, all previous cessions must be registered 

 



Out-and-out cession 

 A bond may be ceded “out-and-out for value received”, as is generally expressed, that is in 

such a way that the existing bondholder or mortgagee has received consideration (payment) 

and has no further interest in the bond 

 Where a bond is ceded to another person for value received (without recourse against the 

cedent), the cedent falls out of the picture;  

o the cessionary of the bond becomes the new bondholder and can e ffectively act as a 

creditor against the mortgagor.  

o On completion of such a cession, the new bondholder cannot demand payment 

from the previous holder (the cedent) if the mortgagor refuses to pay or cannot pay.  

 However, use of the words “with recourse against” the cedent in a cession of a mortgage 

bond, where the cession is for value received, constitutes an act of suretyship.  

o This means that the new holder of the bond (the cessionary) may demand payment 

from the cedent if payment cannot be obtained from the mortgagor. 

Cession as security 

 A bond may also be ceded as security for repayment of debt incurred by the mortgagee.  

 In this case, the existing bondholder or mortgagee retains an interest in the mortgage bond.  

 If in future his indebtedness is discharged and the causa in respect of the cession falls away, 

the cession as security and the registration thereof can be cancelled.  

 Once the cession as security has been cancelled, the original bondholder/mortgagee reverts 

to being the sole oblige, as far as the debtor or mortgagor is concerned. 

d. Under what circumstances a substitution of debtor will be effected in terms of  

 section 24bis(3) – substitution of a mortgagor by endorsement 

o If the land or real right is mortgaged, sec 24bis(3) stipulates that the endorsement in 

terms of sec 24bis(2)-transfer of ownership by way of endorsement on the 

dissolution of a partnership (stu 6)- should not to be affixed unless: 

 The mortgage bond is cancelled, or 

 The mortgagee consents in writing to the substitution of the individual 

members or partners as mortgagors in terms of the bond. 

 sec 45(2)(c) – substitution of mortgagor by endorsement 

o In stu 6 we discussed the transfer by endorsement in terms of sec 45, which 

provides that transfer of property that vest in a joint estate to the surviving spouse 

who is entitled thereto can be done by virtue of an endorsement rather than the 

usual deed of transfer. 

o If the title deed of that immovable property is encumbered by a mortgage bond, the 

bond must be lodged for disposal in one of the following ways:  

 For cancellation 

 For the release of the property, or the deceased’s share in the property, 

from the operation of the bond – sec 45(2)(a)bis, or 

 For the substitution of the surviving spouse as the sole debtor in the place 

of the joint estate – sec 45(2)(c) 



o Where substitution takes place in respect of only a portion of the capital amount, 

the provisions of reg 47 apply, in that a part payment or reduction in cover must 

first be registered in respect of the bond. 

o A bond includes a charge in favour of the Land Bank or a state department – sec 

45(5), accordingly this type of substitution of debtor may be done in respect of a 

charge as well. 

 section 57 – substitution of debtor under a bond – p 223 

o A debtor may be substituted as mortgagor under a mortgage bond when a 

seller/mortgagor of land has a mortgage bond over that land and the purchaser 

takes over the bond when purchasing all  the land under the bond – sec 57(1) 

o If two or more transferees are substituted for a former owner,  

 the new debtors/mortgagors under the bond must renounce the 

exception de duobus vel plurivus reis debendi sec 57(4)(b)  meaning, 

that each transferee (debtor) is jointly and severally liable for the debt,  

 where otherwise they would have been liable for their proportionate 

shares of the debt – stu 9 

o A surviving spouse may be substituted as the mortgagor/debtor under sec 57, 

when acquiring immovable property which is subject to an existing mortgage 

bond from the estate of the deceased spouse, whether the spouses are married 

in or out of community of property.  

 This substitution is possible irrespective of the method of devolution, 

but only if such immovable property is transferred by means of a formal 

deed of transfer.  

 This procedure will not be possible where the transfer of the property 

to the surviving spouse has been effected by endorsement in terms of 

sec 45. 

o The substitution of a debtor in a covering mortgage bond under sec 57 is 

permissible if a consent by the mortgagor/transferor and mortgagor/transferee 

is provided in the form of form W to the regulations 

o If the substitution (whether in terms of sec 57 or 45) is not for the full amount of 

the bond, a part payment or reduction of cover must first be registered. 

e. When a debtor cannot be substituted in terms of section 57 – p 224 

 Depending on status of transferor 

o The debtor/mortgagor of a registered mortgage bond may not be substituted by 

the transferee who acquires the land, if the transferor of the land (the existing 

mortgagor) is: 

 A trustee in an insolvent estate – see f below 

 An executor administering an estate under sec 34 of the Estates Act 

 The liquidator of a company or CC which is unable to pay its debts and which is 

being wound up by, or under the supervision of, the court.-sec 57(1) read with sec 

56(1)(b) – see f below 



 If property is not transferred in its entirety 

o If the property mortgaged under the bond is not transferred to the proposed 

new debtor/mortgagor in its entirety, the transferee cannot be substituted for 

the existing debtor/mortgagor, since this affects the security of the bond – 

s57(1) 

o The substitution could well be registered if one of the co-owners transfers his 

whole share to the other co-owner or o any other person. 

 If transferor reserves a real right 

o Neither may the transferee be substituted for the existing debtor/mortgagor if 

the transferor/mortgagor reserves a real right for himself, eg a usufruct, 

because this affects the security of the bond – sec 57(1) 

o If a mortgage bond, however, contains a waiver of preference, as in the case of 

a usufruct, and the usufructuary joins with the bare dominium owner in passing 

transfer,  

 the bond may be substituted, provided the usufructuary waives the 

preference in respect of the usufruct. 

o Where the bond is passed by the owner and fideicommissory, or by the bare 

dominium owner and usufructuary jointly,  

 the full ownership of the property is hypothecated and if the property 

and the real right in the property is in each case sold by both of them, 

the bond can be substituted. 

 If new owner is not competent to mortgage 

o If the new owner is not competent to mortgage eg a minor, that person can also 

not be substituted for the debtor, because he is incapable of passing the bond 

without assistance. 

o Where in a will a conditional bequest provides that a minor (legatee) is to take 

over an existing bond, 

 the guardian can only accept responsibility on behalf of the minor with 

the consent of the Master of the HC,  

 provided the amount of the bond is less than R100 00. 

o If the amount exceeds R100 000 the guardian will require the consent or the 

authority of the HC. 

 If bond secures the obligations of a surety 

o When a bond to be substituted secures the obligations of a surety, the 

transferee cannot be substituted for the existing debtor. 

 Two or more mortgagors may not be substituted for a single mortgagor. 

o Two or more mortgagors may not be substituted for a single mortgagor in 

respect of properties mortgaged under a mortgage bond. 

o A mortgagor may not eg, transfer his 12 properties (4 each) to three different 

trusts and then substitute the trusts as mortgagors. 



f. The provisions of section 56 of the Act, more specifically the instances when it is unnecessary 

to lodge bonds for disposal 

 Z owns a farm and hypothecates it. If Z’s estate is declared insolvent, all parties that 

have claims for unpaid debts must lodge their claims with the trustee in the insolvent 

estate. 

 Creditors will receive dividends for their debts according to the preference of their 

claims and the agreement made. 

 So there will be no unsettled debt as far as the bond is concerned, since it will be 

deemed to have been paid – see “e” above 

g. When a part payment and when a reduction in cover will be registered, and against what type 

of bonds – p 228 

 A part payment can be registered only if the bond does not secure future debts, that 

is, the part payment cannot be endorsed in respect of a bond which provides a 

continuing covering security. 

 The reason is that, in the case of a covering bond, the amount owing under the bond 

may fluctuate. If eg the continuing covering is for R20 000, the debtor can request a re -

advance of monies paid, up to an amount not exceeding R20 000. 

 The debtor may therefore owe the creditor only R1 000 and a month later owe R20 000 

 This means that the registration of a part payment does not serve any purpose while the 

cover afforded by the bond remains unaltered, because the amount owed by the debtor 

can fluctuate at any stage. 

 A reduction in cover can only be registered in respect of a bond which secures future 

debts. 

 Where reductions in cover are registered to enable one of several co-mortgagees to 

withdraw from a covering bond, it is not necessary to obtain the consent of the 

mortgagor. 

h. What effect a waiver of preference has on a prior registered bond and what effect a pari passu 

ranking has on the ranking of subsequent bonds 

 Sec 3(1)(i) provides that waivers of preference in respect of registered real rights in land 

in favour of mortgage bonds may be registered. 

 Such waivers may be registered against bonds already registered and bonds about to be 

registered. 

 But where a minor is concerned, waiver of such a real right is regarded as an alienation 

which is subject to sec 80 of the Administration of Estates Act; that is consent of the 

Master might have to be lodged. 

 Although this sec restricts the registering of waivers of preference to registered real 

rights such as usufruct, habitatio and usus, it has long been common practice to register 

waivers in respect of other personal rights, such as rights of pre-emption or reversion or 

fideicommissory rights. 



 If a bond is lodged wherein the ranking clause indicates a waiver of preference or pari 

passu ranking, the existing bondholder must waive preference, even if he is the holder 

of both bonds. 

i. What may and what may not be varied in a bond in terms of an agreement under section 

3(1)(s) of the Act.  

 The following terms may not be varied 

o Conditions relating to the cause of debt 

o Conditions relating to the mortgaged security 

o Conditions relating to the amount of the debt secured by the bond (this 

amounts to a registration of a part payment or reduction of cover and not a 

variation of the terms of the mortgage bond) 

o Conditions relating to any additional amounts (cost clause) 

 If a condition was registered incorrectly because the interest rate was incorrect, these 

conditions can only be varied under sec 3(1) and not rectified or amended.  

 If it was registered incorrectly, it must be rectified in terms of sec 4(1)(b) of the Act 

 The usual conditions pertaining to acknowledgement of debt contained in the bond, 

such as those providing for  

o the rate and payment of interest,  

o the method and time of repayment of the capital,  

o the domicilium clause, ect,  

 can be varied or substituted or new conditions of this nature can be inserted.  

S/U 11 – SEQUENCE OF DEEDS AND MISCELLANEOUS APPLICATIONS – P 237 

1. Sec 14 of the Deeds Registries Act is the pivot of our registration system. Explain why this 

section is so important from a registration point of view. 

a. The main purpose of sec 14 is to ensure that there are comprehensive deeds registry 

records of transfers of land and cessions of real rights,  

 thereby protecting the unassailability of the titles of all interested parties and to 

secure the payment of the prescribed taxes payable on the acquisition of land and 

other real rights in the form of transfer duty. 

b. Sec 14 stipulates that unless the Deeds Registries Act, another law, or the court states 

otherwise, the general rules are as follows: 

 Transfers of land and cessions of real rights in the land must follow the sequence of 

the successive transactions in pursuance of which they are made 

 If those successive transactions are made in pursuance of testamentary dispositions 

or intestate succession,  

o they must follow the sequence in which the right to ownership or other real 

right in the land accrued to the persons successively becoming vested with 

the right. 

 It is unlawful to depart from any such sequence when recording any change in the 

ownership of the land or real right concerned in a deeds registry.  



c. Sec 14 does not limit the existing method of taking transfer, but simply states that transfers 

must follow the sequence in which the right to claim transfer occurred,  

 irrespective of whether the acquisition was in respect of a transaction (juristic act) 

or in respect of a testamentary disposition or intestate succession. 

d. It is immaterial whether the transaction is a sale, donation or exchange of land or a real 

right, or  

 whether the sale, donation or exchange is a right to claim transfer, or  

 whether it is an actual cession of a right to claim transfer. 

e. Sec 14 simply states that if at the time of registration of transfer or cession there is more 

than one sequential transaction or testamentary disposition, leading to the final registration 

to be effected,  

 registration of transfers or cessions must follow the sequence in which each of the 

transactions or testamentary dispositions took place. 

2. Explain why sec 14(1)(b)(iii) is an exception to the general rule that transfers must be 

registered in the same sequence as the transactions giving rise thereto. Short questions in 

exam. 

a. If in the administration of a deceased estate any redistribution of the assets or a portion of 

the assets (including a fideicommissum) takes place among the heirs, legatees, ascertained 

fideicommissory heirs and/or surviving spouse of the deceased, the executor or trustee of 

the estate may transfer the land or cede the real rights in the land direct to the persons 

entitled thereto, in accordance with such redistribution. 

b. The whole or any portion of the assets of an estate can be redistributed 

c. Since redistribution presupposes a variation of the liquidation and distribution account,  

 any transfer by virtue of the redistribution must reflected in the liquidation and 

distribution account. 

d. Therefore a redistribution after the liquidation account has been accepted is not included 

under this exception. 

3. Indicate when an error in registration can/cannot be amended in terms of section 4(1)(b), and 

when such a rectification will have the effect of transferring a real right. 

a. A registrar is empowered to amend an error in a deed or other document with regard to one 

or more of the following: 

b. A person’s name 

c. The description of a person (eg identity or registration number, date of birth or marital 

status) 

d. The name of a property (eg incorrect spelling of township name) 

e. The description of a property (eg described as Portion 2 instead of Portion of Portion 6)  

f. The conditions affecting such a property (eg a servitude incorrectly included in title 

conditions) 

4. Explain the circumstances that require when “sundry applications” applications will be 

brought. 

a. Application in terms of section 17(4) of the Act – p 249 



b. Application for the endorsement of a title deed in terms of sec 44 of the Act – p 251 

c. Application to note the lapse of a personal servitude in terms of sec 68(1) – p 252 

d. Application for a change of name of a person or immovable property in terms of section 

93(1) – p 254 

e. Applications in terms of  section 39(2) of the Administration of Estates Act – p 256 

f. Applications in terms of section 39(3) of the Administration of Estates Act – p 258 

g. Application in terms of the Companies Act 71- p 261 

h. Conversion of a close corporation to a company – p 262 

 

 

 


