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QUESTION 1.1 (OCT/NOV 2014 EXAM) 

 

Below there are ten questions. Each question is provided with a number of options 

as possible answers. Only one option or statement in each question is correct. You 

must, therefore, identify the correct option and write it down next to the question 

number. You also have to state why you have chosen a particular option, in 

other words, you have to give reasons for your answers.  

 

2.1 The term “environment”, as defined in NEMA, represents …  

(a) a restricted perspective as it excludes social, cultural, economic and most facets 

of the spatial environment.  

(b) a narrow perspective referring only to the natural environment.  

(c) a realistic perspective of the term.  

(d) the definition of the term as contained in the Constitution.  

 

c: The term “environment”, as defined in NEMA, represents a realistic perspective of 

the term. It does not exclude social, cultural, economic or most facets of the spatial 

environment and is therefore not a narrow perspective referring only to the natural 

environment. “Environment” is not defined in the Constitution.  

 

2.2 The following norm or principle is NOT contained in NEMA as a national 

environmental management principle:  

(a) environmental justice  

(b) the public trust doctrine  

(c) the precautionary principle  

(d) the right to development 

 

d: The right to development is not one of the national environmental management 

principles, although some authors (Birnie & Boyle) include this as a substantive 

element of sustainable development in the international sphere. Environmental 

justice, public trust doctrine and the precautionary principle are contained as national 

environmental management principles in section 2 of NEMA.  
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2.3 The historical development of environmental law reflects the following:  

(a) The 1970s signalled a new direction in environmental law.  

(b) Prior to the 1970s there had been no environmental laws.  

(c) The Stockholm Conference on the Human Environment had no influence on 

environmental law, since it is “soft law”.  

(d) International concerns, such as climate change and events like the Torrey 

Canyon spillage, had no influence on environmental law.  

 

a: The historical development of environmental law reflects that the 1970s indeed 

signalled a new direction in environmental law. Prior to the 1970s, there had been 

environmental laws; the Stockholm Conference on the Human Environment; climate 

change and events like the Torrey Canyon spillage all had a significant influence on 

environmental law development.  

 

2.4 International environmental law …  

(a) comprises customary rules and treaties.  

(b) is a blend of “hard law” and “soft law”.  

(c) is known for the absence of any co-operative strategy or effort.  

(d) is a coherent body of law that is justiciable and enforceable.  

 

b: International environmental law is a blend of “hard law” and “soft law” and 

therefore comprises more than customary rules and treaties and is not a coherent 

body of law that is justiciable and enforceable. “Soft law” in particular provides for a 

co-operative strategy and effort.  

 

2.5 Since South Africa is a party to the Framework Convention on Climate Change 

(FCCC) of 1992…  

(a) South Africa is not obliged to take action to mitigate climate change by limiting 

the emission of greenhouse gases and protecting natural resources, particularly 

forests.  

(b) South Africa is not obliged to assist with the stabilisation of greenhouse gas 

concentrations in the atmosphere.  

(c) South African courts must consider the FCCC when interpreting the Bill of Rights.  
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(d) South African courts may consider the FCCC when interpreting the Bill of Rights.  

c: Since South Africa is a party to the Framework Convention on Climate Change 

(FCCC) of 1992, it must take action to mitigate climate change and to assist with the 

stabilisation of greenhouse gas concentrations in the atmosphere. South African 

courts must consider the FCCC when interpreting the Bill of Rights (s 39(1)(b) of the 

Constitution – must consider international law). 

 

2.6 “Some treaties place restrictions on certain forms of trade that are harmful to the 

environment … Moreover, domestic legislation sometimes places constraints on the 

import of certain products in order to persuade supplier nations to comply with 

conservation measures.” A consequence of the latter is the following:  

(a) there is reconciliation of the competing interests of international trade and the 

protection of the environment, as illustrated in the US Tuna Ban Case  

(b) there is reconciliation of the competing interests of international trade and the 

protection of the environment, as illustrated in the Shrimp Turtle Case  

(c) legislation of this kind can never be in conflict with a state’s obligations under the 

General Agreement on Tariffs and Trade (GATT), which is designed to promote free 

trade  

(d) legislation of this kind may be in conflict with a state’s obligations under the 

General Agreement on Tariffs and Trade (GATT), which is designed to promote free 

trade  

 

d: “Some treaties place restrictions on certain forms of trade that are harmful to the 

environment … Moreover domestic legislation sometimes places constraints on the 

import of certain products in order to persuade supplier nations to comply with 

conservation measures.” As a consequence of the latter legislation of this kind may 

be in conflict with a state’s obligations under the GATT, which is designed to 

promote free trade. There is therefore conflict between the competing interests of 

international trade and the protection of the environment, as illustrated in the US 

Tuna Ban and the Shrimp Turtle cases.  
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2.7 In terms of section 33(2) of the Constitution, everyone whose rights have been 

adversely affected by administrative action has the right to be given written reasons. 

The following statements reiterate the importance of being given reasons for a 

decision:  

(a) It obliges the decision-maker to rationalise the decision.  

(b) It does away with the necessity of explaining why a decision is reached.  

(c) It exonerates the administration from public scrutiny.  

(d) It does away with the provision of a basis for an appeal or review.  

 

a: In terms of section 33(2) of the Constitution everyone whose rights have been 

adversely affected by administrative action has the right to be given written reasons. 

The furnishing of reasons is important as it obliges a decision-maker to rationalise 

their decision. The other options are incorrect as reasons indeed explain why a 

decision is reached; expose the administration to public scrutiny and provide the 

basis for an appeal or review.  

 

2.8 The right of access to information (section 32 of the Constitution)  

(a) discourages the democratic values of participation and accountability.  

(b) is an important safeguard in the administrative system.  

(c) does not conform with international law trends to foster accountable and 

participatory government.  

(d) provides that national legislation must still be enacted to give effect to this right.  

b: The right of access to information (s 32 of the Constitution) is an important 

safeguard in the administrative system. The other options are incorrect as they 

indeed encourage the democratic values of participation and accountability and 

conform to international law trends to foster accountable and participatory 

government. The PAIA has been enacted to give effect to this right. 

 

2.9 Section 24 of NEMA provides for criteria that must be taken into account by 

competent authorities when considering applications for environmental 

authorisations. Which of the following is NOT one of these criteria?  

(a) The ability of the applicant to implement mitigation measures.  

(b) Feasible and reasonable alternates to the activity that is the subject to the 

application.  
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(c) Measures that may be taken to protect the environment from harm as a result of 

the activity that is subject to the application.  

(d) Measures that may be taken to eliminate any liability for pollution, substantially 

detrimental impacts or environmental degradation.  

d: Measures to eliminate any liability for pollution, substantially detrimental impacts 

or environmental degradation is not a criterion that must be taken into account by 

competent authorities in terms of section 24 of NEMA when considering applications 

for environmental authorisations. The other options are all criteria in terms of section 

24 of NEMA.  

 

2.10 Which one of the following is NOT a function of an environmental assessment 

practitioner (EAP)?  

(a) The planning, management and coordination of environmental impacts 

assessments.  

(b) The planning, management and coordination of the public participation process.  

(c) The dissemination of all relevant facts to all potentially interested and affected 

parties.  

(d) The issuing of a compliance notice.  

d: The issuing of a compliance notice is obviously not a function of an environmental 

assessment practitioner (EAP) but that of an EMI. The other options are examples of 

the functions of an EAP.  

[20]  

 

 

 

 

 

 

 

 

 

 

 

 



6 
 

Question 1.2 (Assignment no 2: 1st semester 2015) 

 

1. The realistic approach to the term “environment” is encapsulated in  

(1) the definition of the term “environment” contained in the White Paper on 

Environmental Management Policy for South Africa.  

(2) the definition of the term “environment” contained in the National Environmental 

Management Act 107 of 1998 (NEMA).  

(3) the definition of the term “environment” contained in the Environment 

Conservation Act 73 of 1989 (ECA).  

(4) BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment 

and Land Affairs. 

 

The term “environment”, as defined in NEMA, represents a realistic perspective of 

the term. It does not exclude social, cultural, economic or most facets of the spatial 

environment and is therefore not a narrow perspective referring only to the natural 

environment. “Environment” is not defined in the Constitution.  

 

2. Sustainable development …  

(1) is NOT defined in NEMA.  

(2) is NOT defined by the World Commission on Environment and Development 

(WCED).  

(3) refers to the principle of integration.  

(4) corresponds with the ethic of biocentrism.  

 

The concept of sustainable development in our law offers an important principle for 

the resolution of tensions between the need to protect the environment on the one 

hand, and the need for socio-economic development on the other hand. NEMA 

defines sustainable development as “the integration of social, economic and 

environmental factors into planning, implementation and decision-making to ensure 

that development serves present and future generations”. 
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3. In BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment 

and Land Affairs the court made a number of observations. Which one of the 

following does NOT represent the court’s observations?  

(1) The constitutional right to environment is on a par with the rights to freedom of 

trade, profession and property entrenched in sections 22 and 25 of the Constitution.  

(2) The balancing of environmental interests with justifiable economic and social 

development is to be conceptualised well beyond the interests of the present living 

generation.  

(3) Pure economic principles will no longer determine in an unbridled fashion 

whether a development is acceptable.  

(4) In any dealings with the physical expressions of property, land and freedom to 

trade, the environmental rights should be part and parcel of the factors to be 

considered with the obligatory grading of rights  

 

4. Indicate which one of the following is NOT a formal traditional source of 

international law.  

(1) Conventions  

(2) Judicial decisions  

(3) Treaties  

(4) Custom  

 

Judicial decisions and teaching of the most qualified are the secondary traditional 

sources of international law. They can only be used when the three sources 

(conventions, also known as treaties, customs and general principles of law) have 

failed. That is the reason why they are not the formal traditional sources of 

international law 

 

5. The historical development of environmental law reflects the following:  

(1) That the upsurge in public interest in environmental matters in the late 1960s and 

early 1970s proved to be one of the important catalysts for change.  

(2) Prior to the 1970s there were no environmental laws.  

(3) The Stockholm Conference on the Human Environment had no influence on 

environmental law, being “soft law”.  
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(4) International concerns such as climate change and events like the Torrey Canyon 

spillage had no influence on environmental law.  

 

a: The historical development of environmental law reflects that the 1970s indeed 

signalled a new direction in environmental law. Prior to the 1970s, there had been 

environmental laws; the Stockholm Conference on the Human Environment; climate 

change and events like the Torrey Canyon spillage all had a significant influence on 

environmental law development.  

 

6. Section 32 of NEMA ...  

(1) provides that a person may seek relief if the principle of sustainable development 

has been breached.  

(2) relates to access to information.  

(3) and section 38 of the Constitution provide the same scope or range of locus 

standi.  

(4) provides that anyone listed in this section has the right to approach a competent 

court if a right has been infringed or threatened. 

NEMA expanded legal standing in environmental matters under section 32 where 

any person or groups of persons may seek appropriate relief in respect of any 

breach or threatened breach of any provision of this Act concerned with the 

protection of the environment. Access to information is in terms of section 32 of the 

Constitution and PAIA. Section 38 of the Constitution also deals with legal standing 

on a different scope 

 

7. The following chapter 5 (NEMA) provision facilitates intergovernmental 

coordination:  

(1) Cooperation agreements  

(2) Reports to Parliament  

(3) Section 24L  

(4) Section 24F  

 

 

 



9 
 

Chapter 5:which is cooperative government include, sec 24(4)(a), 24(4) (b), 24K and 

24 L. Cooperative agreements are under Chapter 8. Reports to parliament are under 

Chapter 6. Section 24F section 31H of NEMA setting out the general powers of 

EMIs). These powers include questioning a person about any act or omission in 

respect of which there is a reasonable suspicion that it might constitute an 

offence/breach of the law. In this instance if a person is not in possession of an 

environmental authorisation as required in terms of NEMA (it constitutes an offence s 

24F). 

 

8. A basic assessment must be carried out if authorisation is applied for in respect of 

…  

(1) the construction of a 2 kilometre runway  

(2) the construction of a nuclear reactor  

(3) an activity listed in Government Notice R 985  

(4) an activity listed in Government Notice R 545  

 

Construction of an airport fall under listing 2 of 2014 which is the Scoping & 

environmental impact reporting R984. The construction of a warehouse for storing 

dangerous goods also falls under listing 2 of 2014 which is the scoping & 

environmental impact reporting R984.An activity listed in Government Notice R985 

falls under listing 3 of Notice R985 which is the  Environmental Impact 

Assessment Regulations Listing Notice 3 of 2014 

 

9. A directive under section 28 of NEMA …  

(1) provides for emergency measures to eliminate any source of pollution or 

degradation.  

(2) provides for emergency measures to minimise and rectify pollution.  

(3) creates statutory defences.  

(4) creates strict liability.  

Section 28(1) and (2) of NEMA therefore create at least a strict liability and in 

some cases they may create an absolute liability. Furthermore, no statutory 

defences are created by NEMA in favour of the person who has caused the pollution. 

Elimination of pollution and minimisation of pollution falls under the reasonable 

measures 
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10. A specific environmental management act (SEMA) is:  

(1) A stand-alone act.  

(2) Framework legislation.  

(3) The National Heritage Resources Act.  

(4) The National Water Act. 

 

The environmental statutes are not necessarily stand-alone, they are part of a 

modern environmental law system geared towards achieving environmental 

management and protection in South Africa 

 

A (non-exhaustive) list of South Africa’s environmental legislation includes the 

Framework Legislation. 

 

Other National Environmental Act: includes Water Services Act, Marine Living 

Resources Act, National Forests Act & The National Heritage Resources.  

 

Specific Environmental Management Acts(SEMA) include the following Acts: 

National Water Act, National Management: NEM Protected Areas Act, NEM: 

Biodiversity Act, NEM: Air Quality Act, NEM: Integrated Coastal Management Act, 

NEM: Waste Act, Environmental Conservation Act & The World Heritage Convention 

Act.  
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QUESTION 1.3(Assignment no 2: 2nd Semester 2015) 

 

1. The wide approach to the term “environment” is encapsulated in …  

(1) the definition of the term “environment” contained in the National Environmental 

Management Act 107 of 1998 (NEMA).  

(2) the definition of the term “environment” contained in the White Paper on 

Environmental Management Policy for South Africa.  

(3) the natural environment.  

(4) labour or work environment.  

 

2. The ethic of sustainable development …  

(1) is not concerned with intergenerational equity.  

(2) is not concerned with intra-generational equity.  

(3) is concerned with the principle of integration.  

(4) corresponds with the ethic of ecocentrism. 

 

3. In Fuel Retailers Association of SA v Director-General: Environmental 

Management, Department of Agriculture, Conservation and Environment, 

Mpumalanga Province, the court made a number of observations. Which one of the 

following does NOT represent the court’s observations?  

(1) The concept of sustainable development in our law offers an important principle 

for the resolution of tensions between the need to protect the environment on the 

one hand, and the need for socio-economic development on the other hand.  

(2) The concept of sustainable development recognises that socio-economic 

development invariably brings risk of environmental damage as it puts pressure on 

environmental resources.  

(3) The concept of sustainable development provides a framework for reconciling 

socio-economic development and environmental protection.  

(4) The concept of sustainable development requires the cessation of socio-

economic development. 
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4. Indicate which one of the following is NOT a non-traditional source of international 

law.  

(1) Codes of practice  

(2) Principles of law  

(3) Resolutions  

(4) Declarations of principles  

 

5. The historical development of environmental law reflects the following:  

(1) The 1970s signalled a new direction in environmental law.  

(2) There was significant environmental legislation before 1970, which was 

characterised by comprehensiveness and cohesion.  

(3) The Stockholm Conference on the Human Environment had no influence on 

environmental law, being “soft law”.  

(4) International concerns such as climate change and events like the Torrey Canyon 

spillage had no influence on environmental law.  

 

a: The historical development of environmental law reflects that the 1970s indeed 

signalled a new direction in environmental law. Prior to the 1970s, there had been 

environmental laws; the Stockholm Conference on the Human Environment; climate 

change and events like the Torrey Canyon spillage all had a significant influence on 

environmental law development.  

 

6. Section 32 of NEMA ...  

(1) provides that a person may seek relief if the precautionary principle was 

breached.  

(2) relates to access to information.  

(3) relates to just administrative action.  

(4) provides that anyone listed in the section has the right to approach a competent 

court if a right has been infringed or threatened.  
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7. The following chapter 5 (NEMA) provision facilitates intergovernmental 

coordination:  

(1) Cooperation agreements  

(2) Draft model by-laws  

(3) Section 24K  

(4) Section 24G 

 

Chapter 5:which is cooperative government include, sec 24(4)(a), 24(4) (b), 24K and 

24 L. Cooperative agreements are under Chapter 8. Reports to parliament are under 

Chapter 6. Section 24G    Administrative penalties are fines that are imposed by the 

regulator on the regulated community as some form of sanction against engaging in 

prohibited conduct. A distinguishing feature of the administrative penalty is that it is 

not imposed by a court of law, but rather by the administrator himself/ herself/itself. 

Kidd (2002:39) contends that the use of an administrative penalty may violate 

constitutional provisions. He suggests that the administrative penalty will withstand 

constitutional scrutiny if the infringement is minor and the administrative penalty 

small. He further suggests that the right to appeal may mitigate this 

shortcoming/flaw.An example of an administrative penalty is the administrative 

penalty provided for by Section 24G of NEMA.  

 

8. A basic assessment must be carried out if the authorisation is applied for in 

respect of …  

(1) the construction of an airport.  

(2) the construction of a warehouse for storing dangerous goods of 600 cubic 

metres.  

(3) an activity listed in Government Notice R 985.  

(4) an activity listed in Government Notice R 984.  

 

Construction of an airport fall under listing 2 of 2014 which is the Scoping & 

environmental impact reporting R984. The construction of a warehouse for storing 

dangerous goods also falls under listing 2 of 2014 which is the scoping & 

environmental impact reporting R984.An activity listed in Government Notice R985 

falls under listing 3 of Notice R985 which is the  Environmental Impact 

Assessment Regulations Listing Notice 3 of 2014 
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9. A directive under section 19 of the National Water Act.…  

(1) provides for emergency measures to eliminate any source of pollution or 

degradation.  

(2) provides for emergency measures to minimise and rectify pollution.  

(3) provides that failure to comply with such a directive can result in the recovery of 

costs before(the correct answer should be after) remedial action is undertaken by 

catchment management agency.  

(4) provides that failure to comply with such a directive constitutes an offence.  

 

Please note that failure to comply with a directive issued under section 19 of 

the National Water Act constitutes an offence. The failure to comply with such a 

directive can result in the recovery of costs before(the correct answer should be 

after) remedial action is undertaken by catchment management agency. Elimination 

of pollution and minimisation of pollution falls under the reasonable measures 

 

10. A specific environmental management Act (SEMA) is:  

(1) A stand-alone Act.  

(2) Framework legislation.  

(3) The National Forests Act.  

(4) The National Water Act. 

 

The environmental statutes are not necessarily stand-alone, they are part of a 

modern environmental law system geared towards achieving environmental 

management and protection in South Africa.  

 

A (non-exhaustive) list of South Africa’s environmental legislation includes the 

Framework Legislation.  

 

Other National Environmental Act: includes Water Services Act, Marine Living 

Resources Act, National Forests Act & The National Heritage Resources.  
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Specific Environmental Management Acts(SEMA) include the following Acts: 

National Water Act, National Management: NEM Protected Areas Act, NEM: 

Biodiversity Act, NEM: Air Quality Act, NEM: Integrated Coastal Management Act, 

NEM: Waste Act, Environmental Conservation Act & The World Heritage Convention 

Act. 

 

 

 

QUESTION 1.4( May/June 2014 Exam)  

 

 

2.1. The biocentric approach to the environment  

(1) is reflected in inter-generational equity.  

(2) is reflected in NEMA.  

(3) entails that our moral duties regarding the natural world are determined by the 

duties we owe one another as humans.  

(4) Is reflected in a thing is right when it tends to preserve this integrity, stability and 

beauty of the biotic community.  

 

2.2. According to Glazewski the scope of environmental law includes the following  

(1) The subject matter approach 

(2) Environmental management  

(3) Resource conservation and utilisation 

(4) “green”, “brown” and “grey” issues 

 

2.3 Authors such as Kidd, Henderson, Bell and McGillivray agree that the following is 

a distinctive or substantive principle of environmental law 

(1) Sustainable development  

(2) The preventative principle  

(3) The “polluter pays” principle  

(4) Life cycle responsibility  

2.4 In terms of section 39 of the constitution a court...... 

(1) Must promote the spirit , support and objects of the bill of rights when 

interpreting NEMA 
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(2) May promote the value that underlie an open and democratic society based 

on human dignity, equality and freedom  

(3) Must consider the decision of the Supreme Court of India in MC Mehta v 

Union of India and others when interpreting the environmental right  

(4) May consider the Rio Summit Declaration on the environmental and 

Development when interpreting the environmental right   

 

2.5. Which one of the following concepts in not included in the right to an 

environmental as provided for in section 24(b) of the constitution? 

(1)  Sustainable development  

(2) Well-being  

(3) Inter-generational equity  

(4) Executive measures  

 

2.6. Which one of the following statement does Not display the content or purport of 

the right to which administrative action (s 33 of the constitution) 

(1) The public administration must be governed by democratic values and 

principles  

(2) The public administration must be aimed at self-development and self-service  

(3) Administrative action must be lawful, reasonable and procedurally fair  

(4) Section 33 of the constitution is given effect by the promotion of 

Administrative Justice Act 3 of 2000  

 

2.7. In fuel Retailer the constitution held that  

(1) It is the duty of the courts to assume the trusteeship position in environmental 

law    

(2) Inter-generational equity does not play a role in the South African 

environmental law    

(3) The environmental authorities did not have to consider the cumulative effect 

of the proliferation of filling stations of the equifer 

(4) “(T)he role of the courts is especially important in the context of the protection 

of the environment and giving effect to the principle of sustainable 

development”  
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2.8. The right of access to information as contained in section 32(1)(a) of the 

constitution... 

(1) Encourage democratic values such as participation and accountability  

(2) Is given effect by the Promotion of administrative Justice Act 3 of 2000 (PAJA) 

(3) Is also provided for in NEMA  

(4) Make provision for access to any information held by the state and that is 

required for the exercises or protection of any rights 

 

2.9. An environmental assessment practitioner (EAP) 

(1) Is appointed by a competent authority during an application for an 

environmental authorisation to manage the application  

(2) Is appointed in terms of NEMA and is tasked to mentor compliance with and 

to enforce NEMA and specific environment legislation  

(3) Cannot be held responsible for misleading information in an environmental 

assessment  

(4) Must give notice to all the potential interested and affected parties  

 

 

 

 

2.10. An abatement notice is..... 

(1) A useful tool for achieving compliance because it usually provides for broad 

powers 

(2) A useful tool for achieving compliance because it applies to general situations  

(3) Is an example of voluntary enforcement measure and mechanism 

(4) Provide for in section 27 of the Health Act  

 

2.11. An environmental management inspector (EMI) may, 

 

(1)  Issue an authorisation  

(2) Issue a non-compliance notice  

(3) Issue a compliance notice  

(4) Institute criminal proceeding s against a transgressor  
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2.12. An environmental management inspector (EMI) may be designated for the 

enforcement of 

 

(1) The National Road Traffic Act  

(2) The Health Act  

(3) The National Heritage Resources Act 

(4) The National Water Act 

  

2.13. Which one of the following does Not provide for monitoring and managing of 

activities throughout the life cycle of the activity? 

 

(1)Section 24N of NEMA – the submission of an environmental management 

programme  

(2) Section 2(4) (m) of NEMA – resolving of conflicts between organs of state  

(3) Section 24P of NEMA – Financial remediation of environmental damage  

(4) Section 24Q of NEMA – Monitoring and performance assessment  

(5) Section 24R of NEMA – Mine closure on environmental authorisation  

 

2.14. Criminal measures refer to various measures based on criminal law that can be 

used to ensure compliance and enforcement of environmental according to Kidd 

these measures should Not be used in the following circumstances  

 

(1) cases where there is intentional wrongdoing 

(2) “midnight dumping” 

(3) An offence that is likely to attract a small penalty  

(4) Deliberate killing of animals 

(5) Failure to comply with notices, directives or similar instructions issued by 

officials 

 

2.15. The term “environment” as defined in NEMA represents....... 

 

(1) A narrow perspective on the term  

(2) The most  extensive interpretation of the term 

(3) The view of the mining industry  
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(4) A realistic perspective of the term  

 

The term “environment”, as defined in NEMA, represents a realistic perspective 

of the term. It does not exclude social, cultural, economic or most facets of the 

spatial environment and is therefore not a narrow perspective referring only to the 

natural environment. “Environment” is not defined in the Constitution.  

 

 

 

SELF EVALUATION ASSIGNMENT: 1ST SEMESTER 2015 

 

Explain the norm of “sustainable development” and indicate how it finds 

application in the South African context. [20]  

 

Such an essay requires a well-written, well-structured answer with proper reference 

to legal authority. In terms of content, you have to demonstrate a thorough 

knowledge of the study material in the study guide and the applicable prescribed 

material. You then have to put the different components of the question together in a 

structured answer, demonstrating insight into the question. You should also give 

your own opinion, where relevant. 

 

In order to form a complete picture of sustainable development, you should highlight 

and discuss the following points:  

 

1. Introduction. Events and circumstances that gave rise to the emergence of the 

concept of “sustainable development”, for instance the alarming rate of 

environmental degradation as a result of overpopulation, poverty, development and 

industrialisation. The aforementioned led to the concept of sustainable development.  

2. Instruments containing “sustainable development”, for instance the Brundtland 

Report and the 1992 Rio Declaration on Environment and Development.  

3. The nature of these instruments. These are considered to be “soft law” and, as 

such, are not binding. These instruments consist of recommendations, guidelines, 
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resolutions and declarations. They focus on prevention and play an important role in 

paving the way towards formally binding obligations.  

4. Defining “sustainable development”. In the Brundtland Report, “sustainable 

development” is defined as “development that meets the needs of the present 

generation without compromising the ability of future generations to meet their own 

needs”.  

 

 

 

5. Elements of “sustainable development”  

 

5.1 According to the Brundtland Report, sustainable development includes the 

following key concepts: “needs”, in particular the needs of the world’s poor and the 

idea of limitations imposed by technology and social organisation on the 

environment’s ability to meet present and future needs.  

 

5.2 Sustainable development endeavours to secure commitment to an ethic for 

sustainable living and to integrate conservation and development (Birnie and 

Boyle).  

 

5.3 The right to development; sustainable use and conservation of natural resources; 

intergenerational equity (the preservation of natural systems for the benefit of future 

generations); intra-generational equity (the equitable use of natural resources); the 

polluter pays principle (Birnie and Boyle).  

 

5.4 Birnie and Boyle also identify procedural elements, such as environmental 

assessment, access to information and public participation in decision making, as 

forming part of sustainable development. 

 

6. Application of the norm in the international arena. In the Hungary-Slovakia 

case, Weeramantry J stated that new norms such as sustainable development have 
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to be taken into consideration in order to reconcile economic development with the 

protection of the environment.  

7. Implementation in South Africa  

 

7.1 The constitutional framework. Sustainable development is recognised in the 

Bill of Rights (s 24(b) of the Constitution). In terms of this section, the government 

must give effect to this right through reasonable legislative and other measures. The 

Constitution also provides for cooperative governance, which facilitates the 

implementation of sustainable development.  

 

7.2 Sustainable development forms the basis of environmental policy. The White 

Paper on environmental policy states that sustainable development is an 

overarching goal.  

 

7.3 NEMA, the framework legislation for the environment, contains uniform norms 

and standards applicable to all environmental legislation. One of these norms is 

sustainable development. NEMA defines sustainable development as “the 

integration of social, economic and environmental factors into planning, 

implementation and decision-making to ensure that development serves present and 

future generations”. Sustainable development underpins many environmental 

management principles and objectives set out in NEMA. NEMA also provides the 

framework for compliance with and the enforcement of environmental legislation.  

 

7.4 Sustainable development is included in sectoral legislation relating to the 

environment (the Marine Living Resources Act 18 of 1998; the National Water Act 36 

of 1998; the Mineral and Petroleum Resources Development Act 28 of 2002; the 

National Environmental Management: Biodiversity Act 10 of 2004; the Local 

Government: Municipal Systems Act 32 of 2000).  

 

7.5 Application by the courts in South Africa. In BP Southern Africa, the court 

captured the essence of sustainable development. The court also stated that section 

24 requires that the balancing of environmental interests with justifiable social and 

economic development is to be conceptualised well beyond the present living 
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generation. It also states that sustainable development is an inherent factor to be 

considered in environmental decision making. Fuel Retailers: The concept of 

sustainable development provides the framework for reconciling socio-economic 

development and environmental protection. The court noted (in par 45) as follows:  

This is apparent from section 24(b)(iii) which provides that the environment will be 

protected by securing ”ecologically sustainable development and use of natural 

resources while promoting justifiable economic and social development”. Sustainable 

development and sustainable use and exploitation of natural resources are at the 

core of the protection of the environment.  

 

7.6 The way forward: your recommendations. Here you could include the 

monitoring and evaluation of the implementation of sustainable development. Is the 

implementation process adequately monitored and reported on? Are more training, 

capacity building and resources required? 

 

 

 

2015: 1ST SEMESTER ASSIGNMENT NO1 

 

Question 1 

A developer wants to develop a housing estate on undeveloped vacant land. 

The proposed development will cover 30 hectares. Advise the developer as to 

whether an environmental authorization is required and if so, state which 

procedure must be followed. 

It must be determined if the intended activity is a listed activity. The activity described 

is listed in GN R545 (Environmental Impact Assessment Regulations Listing Notice 2 

of 2014), the procedure to be followed to obtain an authorisation is that of scoping 

and environmental impact reporting (S&EIR). An environmental authorisation is 

therefore required.  

  

Question 2 
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The developer referred to in question 1 is anxious to start the development 

and goes ahead with the construction of the housing estate, without 

ascertaining whether an environmental authorization is required or not. 

Neighbouring property owners are concerned about the impact that the 

construction may have on the environment and want to know the following: 

Has their constitutional right as contained in section 24(b) of the Constitution 

been threatened or infringed? Discuss with reference to the National 

Environmental Management Act, (NEMA). 

The concept of “sustainable development”, reflected in section 24(b)(iii), is the 

fundamental building block around which environmental law norms [principles] have 

been fashioned, both internationally and in South Africa. Sustainable development 

essentially comprises integrating three aspects in all decision making: environmental 

protection, economic development and social upliftment, in particular alleviating 

poverty, as seen from the classic Brundtland Commission definition of the notion.  

 

The notion that sustainable development is an inherent factor to be considered in 

environmental decision making was specifically endorsed in BP Southern Africa 

(Pty) Ltd v MEC for Agriculture, Conservation and Land Affairs, where it was 

held:  

 

The concept of “sustainable development” is the fundamental building block around 

which environmental legal norms have been fashioned, both internationally and in 

South Africa, and is reflected in s 24(b) (iii) of the Constitution. … Pure economic 

principles will no longer determine, in an unbridled fashion, whether a development 

is acceptable. Development, which may be regarded as economically and financially 

sound, will, in future, be balanced by its environmental impact, taking coherent 

cognisance of the principle of intergenerational equity and sustainable use of 

resources in order to arrive at an integrated management of the environment 

sustainable development and socio-economic concerns.  

 

Section 24(b)(iii), must be seen in the context of the inclusion of socio-economic 

rights in the Bill of Rights as a whole. Moreover the socio-economic character of 

section 24(b) may have to be balanced in particular circumstances against other 
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socioeconomic rights, in particular the right to housing, the right of access to health 

care, food, water and social security.  

 

The National Environmental Management Act (NEMA) 107 of 1998 was promulgated 

as the framework legislation giving effect to section 24(b). This Act makes provision 

for integrated environmental management (IEM) to ensure that the environmental 

consequences of developments are understood and adequately considered in the 

planning process through an environmental impact assessment (EIA) process. The 

IEM policy of 1984 now constitutes the core elements of our new environmental 

management system set out in Chapter 5 of NEMA. The general objectives of the 

national environmental management system created by NEMA, namely, integrated 

environmental management, are set out in section 23 and provide the context (or 

background) for the environmental authorisations described in section 24.  

 

 

Broadly, the general objectives of section 23 are to 

 promote the integration of the principles of environmental management set 

out in section 2 into the making of all decisions that may have a significant 

effect on the environment (amongst others – development must be socially, 

environmentally and economically sustainable; access to information; public 

participation; integrated approach, etc) 

 

 identify, predict and evaluate the actual and potential impact on the 

environment, socio-economic conditions and cultural heritage, the risks and 

consequences and alternatives and options for the mitigation of activities, with 

a view to minimising negative impacts, maximising benefits and promoting 

compliance with the principles of environmental management set out in 

section 2  

 

Against this backdrop, these authorisations must consider the potential impact on the 

environment of particular “listed activities” before an authorisation can be granted to 

commence such activities. Through IEM, the relevant authorities are empowered to 

conduct EIAs.  
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The following are some of the primary purposes of environmental evaluation, 

namely to  

 

 Aid decision-making by providing objective information on the environmental 

consequences of all development actions, plans and projects  

 

 Provide sound, comprehensive data for development planning  

 

 Analyse plans objectively to ensure maximum benefits and to mitigate the 

negative effects  

 

 Propose solutions to problems that may arise through the interactions 

between the environment and the actions taken  

 

 Communicate information on the positive and negative effects of development 

proposals to decision makers and interested parties  

 

It can thus be said that an EIA gives effect to (is an important mechanism to achieve) 

IEM, as it provides for informed decision-making, accountability for decisions taken, 

as well as an open, proactive and participatory approach. It encompasses the 

procedural elements of sustainable development (environmental assessment, 

access to information and public participation in decision-making).  

 

These provisions are aimed at the achievement of sustainable development. The 

farmer is attempting to bypass the EIA process and is consequently infringing the 

neighbouring farmers’ environmental right.  

 Question 3 

The following was reported in Legalbrief Environmental on 18 March 2014: 

According to Emma Algotsson of Lawyers for Human Rights(LHR), some 

alleged that water in these areas was making them sick. Algotsson says the 
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allegations made by some residents prompted LHR to conduct tests on some 

of the 30 boreholes that were installed by the municipality during the water 

crisis in the area two years ago when water was contaminated by an old mine 

acid water. Tests conducted on borehole water revealed that the water is 

contaminated with high level of nitrates and faecal coliform bacteria. Has the 

resident ’rights as provided for in section 24(a) in the Constitution been 

infringed? 

 

Health: a particular environment may be damaging to a person’s health yet does not 

infringe that person’s right of access to health care services (s 27). For example, in 

instances where air and water pollution cause serious risks to “health” a challenge 

will be brought under section 24(a) and not section 27. In the Verstappen case an 

interdict was sought on the ground that dumping of waste by the local authority 

affected the applicant’s health. Air and water pollution and the placement of waste 

disposal sites have serious health consequences, which makes “health” unarguably 

a component of environmental concern and it falls within the ambit of section 24(a).  

 

Wellbeing: the second aspect of section 24(a) may not be applicable to the given 

facts (i.e. aspects of the environment having an inherent worth and that are 

deserving of conservation for their intrinsic value, and/or in the Hichange case 

where Judge Leach found that “no one should be obliged to work in an environment 

of stench and, in my view, to be in an environment contaminated by H2S is adverse 

to one’s well-being”).  

 

In view of the above exposition of “health and well-being”, the residents’ right as 

contained in section 24(a) has been infringed: residents are falling ill from drinking 

the contaminated water.  

 

 

 

QUESTION 1 
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Excon Ltd is a company refining oil and storing fuel in an industrial area adjacent to a 

residential suburb, Merrytown. This allegedly causes air pollution in the surrounding 

areas. Numerous Merrytown residents suffer from serious respiratory ailments 

according to the statistics of the local hospital and doctors. In addition to this, the 

refining process gives off foul odours which pervade the suburb.  

 

Has the residents’ constitutional right to an environment that is not harmful to 

health or well-being as contained in section 24(a) of the Constitution in your 

opinion been infringed? Discuss in detail by analysing the following highlighted 

words/phrases of section 24(a):  

 

“Everyone has the right to an environment that is not harmful to health or well-

being”.  

  

• Health: although a particular environment may be damaging to a person’s health, it 

does not infringe that person’s right of access to health care services (s 27). For 

example, in instances where air and water pollution cause serious risks to “health”, a 

challenge will be brought under section 24(a) and not section 27. In the Verstappen 

case an interdict was sought on the ground that the dumping of waste by a local 

authority affected the applicant’s health.  

• Well-being: ...the second aspect of section 24(a) elevates the right beyond health, 

but to a not readily determinable realm. This implies that the environment has not 

only an instrumental value in that it secures benefits such as health, food, and 

tourist-related income, but that in addition, aspects of the environment have an 

inherent worth and are deserving of conservation for their intrinsic value. The 

environment (in this instance the environment is a cultural object such as San rock 

art) provides for instrumental value such as good health, food and an income from 

tourism as well as for intrinsic value, worthy of conservation for its inherent value. It 

refers to a sense of environmental integrity that is the protection of St Lucia for its 

“sense of place”. In the Hichange case judge Leach found that “… no one should be 

obliged to work in an environment of stench and, in my view, to be in an environment 

contaminated by H2S is adverse to one’s 'well-being'”.  
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Apply the underlying legal principles to the given facts and reach a 

conclusion.  

 

Woodcarb: The respondent took the point that the applicant lacked the necessary 

locus standi on the grounds, inter alia, that the Atmospheric Pollution Prevention Act 

(now repealed), provided for criminal sanctions and not for civil remedies as was the 

case before the court. The court held that the purpose of the legislation was to 

control the installation and use of scheduled processes generally, and that the 

applicant was implicitly entitled to bring an interdict application. The court further held 

that the applicant could rely on the public interest clause in this instance. 

 

Wildlife Society: The court held that even if there are circumstances where the 

locus standi section is not applicable and where a statute imposes an obligation on 

the state to take certain measures to protect the environment in the interest of the 

public, a body such as the society should have locus standi in common law to apply 

for an order to compel the state to carry out its statutory obligations. 

 

NEMA: relief may be sought for any breach or threatened breach of any provision 

thereof, including a principle contained in Chapter 1, or any other statutory provision 

concerned with the protection of the environment or the use of natural resources. 

NEMA extends the constitutional clause which only grants locus standi for threats to 

rights in the Bill of Rights. It accommodates environmental needs by listing the 

persons or group of persons who may seek relief in 

 that person’s or group of person’s own interest; 

 the interest of or on behalf of a group or class of persons whose interests are 

affected; 

 the public interest; and  

 the interest of protecting the environment 

 

The community has locus standi in terms of Section 38 of the Constitution (anyone 

acting as a member of, or in the interest of, a group or class of persons; or anyone 

acting in the public interest) to approach a competent court. The community should 
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allege that a right in the Bill of Rights has been infringed or threatened, ie their right 

to just administrative action (the lack of input by the community is indicative of the 

fact that a fair procedure was not followed) and/or their right to have the environment 

protected, for the benefit of present and future generations, through reasonable 

legislative and other measures that – 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 

 

 

 

 

QUESTION 2 

Your municipality approved a rezoning application, and authorisation was granted by 

the relevant environmental authorities to develop a certain portion of land in your 

area. The land earmarked for development is located in a wetland and is home to a 

number of rare species of plants and is the nesting ground for a variety of bird 

species. In addition, this land has been used for centuries by the local community as 

a religious site. The relevant environmental authorities considered the environmental 

impact assessment that was carried out. The local community is against the 

development because of the negative impact the development may have on the 

environment and their way of life, and alleges that they were not asked for any input 

in the matter. 

 

(a) Has the residents’ constitutional right, as contained in section 24(b) of the 

Constitution, in your opinion been threatened or infringed? Discuss in detail by 

analysing the following highlighted words/phrases of section 24(b): 

 

Everyone has the right to have the environment protected, for the benefit of 

present and future generations, through reasonable legislative and other 

measures that – 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 
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(iii) secure ecologically sustainable development and the use of natural 

resources while promoting justifiable economic and social development. (25) 

 

“Environment” is an extremely broad concept and is not defined in the Constitution. 

However, it is defined in NEMA. It includes natural resources such as air, land, 

water, plants, wild animals and micro-organisms. It also includes planning and 

development laws which regulate the spatial conditions in rural settlements, towns 

and cities, as well as laws dealing with human constructs, which form part of South 

Africa’s cultural heritage. It is suggested that the term be broadly interpreted to 

include not only our relationship with natural resources but also our cultural heritage, 

as well as the urban environment. 

 

For the benefit of present and future generations: it is an international norm 

(intergenerational equity) of “soft law” origin. This international norm is endorsed by 

 

Edith Brown-Weiss (she refers to a planetary trust for future generations to whom 

humans have an obligation). 

The International Court of Justice in its Advisory Opinion on the Legality of the 

Treaty on Nuclear Weapons (Justice Weeramantry found that the ideals of the 

United Nations Charter are not limited to the present but also cover succeeding 

generations). 

 

King v Dykes (ownership of land in modern times requires a more responsible 

conception of land use, which entails that the land is held in trust for future 

generations) South Africa: section 24(b) of the Constitution reflects this international 

norm. In BP Southern Africa, the court held that the balancing of environmental 

interests with justifiable social and economic development reaches beyond the 

present living generations. 

 

 

 

 

Fuel Retailers 
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…the role of the courts is especially important in the context of the protection of the 

environment and the giving effect to the principle of sustainable development. The 

importance of the protection of the environment cannot be gainsaid. Its protection is 

vital to the enjoyment of the other rights contained in the Bill of Rights; indeed, it is 

vital to life itself. It must therefore be protected for the benefit of the present and 

future generations. The present generation holds the earth in trust for the next 

generation. This trusteeship position carries with it the responsibility to look after the 

environment. It is the duty of the Court to ensure that this responsibility is carried out. 

 

NEMA: the environment must be held in public trust for the people, and the 

environment must be protected as the people’s common heritage. 

 

Prevent pollution and ecological degradation and promote conservation: a vast 

array of environmental statutes and regulations are aimed at preventing pollution and 

ecological degradation and promoting conservation, for example NEMA; National 

Environmental Management: Quality Act; National Environmental Management: 

Biodiversity Act; National Environmental Management: Protected Areas Act, et 

cetera. 

 

Secure ecologically sustainable development and the use of natural resources while 

promoting justifiable economic and social development: contemporary international 

developments, in particular the concept of sustainable development, played a 

fundamental role in the inclusion of an environmental right in South Africa. 

Sustainable development underlies the environmental right and environmental law 

and policy generally in South Africa. This changed the approach towards the 

environment to a more holistic, multidisciplinary and long-term approach. In BP 

Southern Africa, the court endorsed sustainable development as an inherent factor 

to be considered in environmental decision-making and that sustainable 

development was reflected in section 24(b)(iii) of the Constitution. The court held (at 

144B-C) as follows: 

 

Pure economic principles will no longer determine, in an unbridled fashion, whether a 

development is acceptable. Development, which may be regarded as economically 

and financially sound, will, in future, be balanced by its environmental impact, taking 
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coherent cognisance of the principle of intergenerational equity and sustainable use 

of resources in order to arrive at an integrated management of the environment 

sustainable development and socio-economic concerns. 

 

Fuel Retailers: the Constitution provides in section 24 for the integration of 

environmental protection and socio-economic development. This means that 

environmental factors must be balanced with socio-economic factors, as 

encapsulated by the concept of sustainable development. The concept of 

sustainable development provides the framework for reconciling socio-economic 

development and environmental protection. The court noted (in par 45 and 102) as 

follows: 

 

This is apparent from section 24(b)(iii) which provides that the environment will be 

protected by securing ”ecologically sustainable development and use of natural 

resources while promoting justifiable economic and social development”. Sustainable 

development and sustainable use and exploitation of natural resources are at the 

core of the protection of the environment. 

 

QUESTION 3 

 

Witbank Mining Limited is the holder of several coal mining rights, including those in 

respect of an area comprising four farms critically important for food production. On 

one of the farms is a wetland, home to highly sensitive red data plant and animal 

species. Witbank Mining is in urgent need of extending its coal mining activities to 

the area in question in order to expand its business of supplying coal to electric 

power stations in the region. The only feasible manner of mining for coal in that area 

is by means of opencast (surface) mining. The development of the mine also 

requires the construction of an access road which will run through the wetland. 

 

The relevant authorities considered the environmental impact assessment (EIA) 

carried out. However, the Society for Environmental Protection (SEP), a non-

governmental organisation operating in the region in which the mining area is 

located, is against the mining project because of the negative impact opencast 

mining may have on the environment, for example, loss of water quality (which may 
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impact negatively on food production), destruction of the wetland, destruction of 

fauna and flora, as well as pollution. SEP alleges further that it has not been asked 

for any input in the matter. 

 

1.1 In your opinion, has SEP’s constitutional right, as contained in section 24(b) 

of the Constitution, been threatened or infringed? Discuss this in detail by 

analysing the following underlined words/phrases of section 24(b), printed in bold: 

Everyone has the right to have the environment protected, for the benefit of 

present and future generations, through reasonable legislative and other 

measures that – (10) 

(i) prevent pollution and ecological degradation; (3) 

(ii) promote conservation; and (2) 

(iii) secure ecologically sustainable development and use of natural resources 

while promoting justifiable economic and social development. (10) [25] 

 

 

Environment is an extremely broad concept and is not defined in the Constitution. 

However, it is defined in NEMA. It includes natural resources such as air, land, 

water, plants, wild animals and micro-organisms. It also includes planning and 

development laws which regulate the spatial conditions in rural settlements, towns 

and cities, as well as laws dealing with human constructs, which form part of South 

Africa’s cultural heritage. It is suggested that the term be broadly interpreted to 

include not only our relationship with natural resources but also our cultural heritage 

as well as the urban environment. 

 

For the benefit of present and future generations: it is an international norm 

(intergenerational equity) of “soft law” origin. This international norm is endorsed by: 

Internationally: 

 Edith Brown-Weiss. (She refers to a planetary trust for future generations to 

whom humans have an obligation.) 

 The International Court of Justice in its Advisory Opinion on the Legality of 

the Treaty on Nuclear Weapons. (Justice Weeramantry found that the ideals 



34 
 

of the United Nations Charter are not limited to the present but also cover 

succeeding generations.) 

 King v Dykes. (Ownership of land in modern times requires a more 

responsible conception of land use, which entails that the land is held in trust 

for future generations.) In South Africa: 

 Section 24(b) of the Constitution reflects this international norm. 

 In BP Southern Africa, the court held that the balancing of environmental 

interests with justifiable social and economic development reaches beyond 

the present living generations. 

 Regarding Fuel Retailers: “ the role of the courts is especially important in the 

context of the protection of the environment and the giving effect to the 

principle of sustainable development. The importance of the protection of the 

environment cannot be gainsaid. Its protection is vital to the enjoyment of the 

other rights contained in the Bill of Rights; indeed, it is vital to life itself. It must 

therefore be protected for the benefit of the present and future generations. 

The present generation holds the earth in trust for the next generation. This 

trusteeship position carries with it the responsibility to look after the 

environment. It is the duty of the Court to ensure that this responsibility is 

carried out”. 

 NEMA the environment must be held in public trust for the people and the 

environment must be protected as the people’s common heritage. 

 

Prevent pollution and ecological degradation and promote conservation: A 

vast array of environmental statutes and regulations are aimed at preventing 

pollution and ecological degradation and promoting conservation, eg NEMA; 

National Environmental Management: Air Quality Act; National Environmental 

Management: Biodiversity Act; National Environmental Management: Protected 

Areas Act, et cetera. 

 

Secure ecologically sustainable development and the use of natural resources 

while promoting justifiable economic and social development: Contemporary 

international developments, in particular the concept of sustainable development, 

played a fundamental role in the inclusion of an environmental right in South Africa. 
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Sustainable development underlies the environmental right and environmental law 

and policy generally in South Africa.  

 

This changed the approach towards the environment to a more holistic, 

multidisciplinary and long-term approach. In BP Southern Africa the court endorsed 

sustainable development as an inherent factor to be considered in environmental 

decision-making and that sustainable development was reflected in section 24(b)(iii) 

of the Constitution. The court held as follows: 

 

Pure economic principles will no longer determine, in an unbridled fashion, whether a 

development is acceptable. Development, which may be regarded as economically 

and financially sound, will, in future, be balanced by its environmental impact, taking 

coherent cognisance of the principle of intergenerational equity and sustainable use 

of resources in order to arrive at an integrated management of the environment, 

sustainable development and socio-economic concerns. 

 

Fuel Retailers 

The Constitution provides in section 24 for the integration of environmental 

protection and socio-economic development. This means that environmental factors 

must be balanced with socio-economic factors, as encapsulated by the concept of 

sustainable development. The concept of sustainable development provides the 

framework for reconciling socio-economic development and environmental 

protection. The court noted (in par 45) as follows: 

 

This is apparent from section 24(b)(iii) which provides that the environment will be 

protected by securing ”ecologically sustainable development and use of natural 

resources while promoting justifiable economic and social development”. Sustainable 

development and sustainable use and exploitation of natural resources are at the 

core of the protection of the environment. 

Apply the above to the given facts and reach a conclusion. 

 

 

 

QUESTION 4  
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A farmer wants to construct facilities for the slaughter of game. The farmer 

estimates that approximately 10 buck will be slaughtered per day. Advise the 

farmer whether an environmental authorisation is required, and if so, state 

which procedure must be followed.  

 

Yes, an environmental authorisation is required. A basic assessment must be 

carried out if the authorisation applied for is in respect of an activity listed in 

Government Notice R 983 (Environmental Impact Assessment Regulations Listing 

Notice 1 of 2014). The basic assessment procedure is contained in regulations 21 to 

25 of the Environmental Impact Assessment Regulations 2014.  

 

QUESTION 4.1  

The farmer (referred to in question 1) is anxious to start his business and goes 

ahead with the construction of the facilities to slaughter game, without ascertaining 

whether an environmental authorisation is required or not. Concerned neighbouring 

farmers contact the environmental management inspector (EMI) assigned to the 

area and alert him to the possible transgression of NEMA. What can the EMI do 

about the situation? (5)  

 

Because the neighbouring property owners cannot themselves take administrative 

measures to address the problem, as such powers and duties are placed upon the 

administrative bodies to order the farmer to comply with his environmental 

obligations. Environmental management inspectors (EMIs) are designated, amongst 

others, for the enforcement of NEMA (s 31D). In terms of section 31G of NEMA EMIs 

must monitor and enforce compliance with the law for which he or she has been 

designated and may investigate any act or omission if there is a reasonable 

suspicion that it might constitute an offence in terms of such law/breach of such law.  

 

The EMI may ascertain whether or not the farmer is in possession of the required 

environmental authorisation (see section 31H of NEMA setting out the general 

powers of EMIs). These powers include questioning a person about any act or 

omission in respect of which there is a reasonable suspicion that it might constitute 

an offence/breach of the law. In this instance the farmer is not in possession of an 

environmental authorisation as required in terms of NEMA (which constitutes an 
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offence s 24F). The EMI can either report the matter to the prosecuting authority for 

criminal prosecution or issue a compliance notice if there is reasonable grounds for 

believing that a person has not complied with a provision of the law (see section 31L 

of NEMA). Note that in terms of section 31N of NEMA failure to comply with a 

compliance notice is an offence.  

 

The relevant authority can also make use of civil measures. They can apply for an 

interdict stopping the construction. 

 

4.3. Section 24(b) of the Constitution provides the following  

 

Everyone has the right to have the environment protected, for the benefit of present 

and future generations, through reasonable legislative and other measures that- 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 

 

 

4.3 Has the neighbouring farmers’ constitutional right, as contained in section 

24(b) of the Constitution, been threatened or infringed? Discuss by examining 

the content of section 24(b)(iii) with reference to the relevant provisions of 

NEMA  

 

“The concept of “sustainable development”, reflected in section 24(b)(iii), is the 

fundamental building block around which environmental law norms [principles] have 

been fashioned, both internationally and in South Africa. Sustainable development 

essentially comprises integrating three aspects in all decision making: environmental 

protection, economic development and social upliftment, in particular alleviating 

poverty, as seen from the classic Brundtland Commission definition of the notion.  

 

The notion that sustainable development is an inherent factor to be considered in 

environmental decision making was specifically endorsed in BP Southern Africa 
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(Pty) Ltd v MEC for Agriculture, Conservation and Land Affairs, where it was 

held:  

 

The concept of “sustainable development” is the fundamental building block around 

which environmental legal norms have been fashioned, both internationally and in 

South Africa, and is reflected in s 24(b) (iii) of the Constitution. Pure economic 

principles will no longer determine, in an unbridled fashion, whether a development 

is acceptable. Development, which may be regarded as economically and financially 

sound, will, in future, be balanced by its environmental impact, taking coherent 

cognisance of the principle of intergenerational equity and sustainable use of 

resources in order to arrive at an integrated management of the environment 

sustainable development and socio-economic concerns.  

 

Section 24(b)(iii), must be seen in the context of the inclusion of socio-economic 

rights in the Bill of Rights as a whole. Moreover the socio-economic character of 

section 24(b) may have to be balanced in particular circumstances against other 

socioeconomic rights, in particular the right to housing, the right of access to health 

care, food, water and social security”.  

 

NEMA was promulgated as the framework legislation giving effect to section 24(b). 

This Act makes provision for integrated environmental management (IEM) to ensure 

that the environmental consequences of developments are understood and 

adequately considered in the planning process through an EIA process. The IEM 

policy (Integrated Environmental Management) of 1984 now constitutes the core 

elements of our new environmental management system set out in chapter 5 of 

NEMA. The general objectives of the national environmental management system 

created by NEMA, namely integrated environmental management, are set out in 

section 23 and provide the context (or background) for environmental authorisations 

described in section 24.  

 

 

 

Broadly, the general objectives of section 23 are to  
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• promote the integration of the principles of environmental management set out in 

section 2 into the making of all decisions which may have a significant effect on the 

environment (amongst others - development must be socially, environmentally and 

economically sustainable; access to information; public participation; integrated 

approach, etc)  

 

• identify, predict and evaluate the actual and potential impact on the environment, 

socio-economic conditions and cultural heritage, the risks and consequences and 

alternatives and options for mitigation of activities, with a view to minimising negative 

impacts, maximising benefits and promoting compliance with the principles of 

environmental management set out in section 2. 

 

Against this backdrop, these authorisations must consider the potential impact on the 

environment of particular “listed activities” before an authorisation can be granted to 

commence such activities. Through IEM the relevant authorities are empowered to 

conduct EIAs.  

 

 

The following are some of the primary purposes of environmental evaluation, 

namely to  

• aid decision-making by providing objective information on the environmental 

consequences of all development actions, plans and projects  

• provide sound, comprehensive data for development planning  

• analyse plans objectively to ensure maximum benefits and to mitigate the negative 

effects  

• propose solutions to problems that may arise through the interactions between the 

environment and actions taken  

• communicate information on the positive and negative effects of development 

proposals to decision makers and interested parties  

 

It can thus be said that an EIA gives effect to (is an important mechanism to achieve) 

IEM as it provides for informed decision-making, accountability for decisions taken, 

open, proactive and participatory approach. It encompasses the procedural elements 

of sustainable development (environmental assessment, access to information and 
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public participation in decision-making). These provisions are aimed at the 

achievement of sustainable development. The farmer is attempting to by-pass the 

EIA process and is consequently infringing the neighbouring farmers’ environmental 

right.  

 

 

4.4. Do the neighbouring farmers have legal standing in terms of NEMA to 

enforce environmental laws? (4)  

 

In terms of section 32 of NEMA any person or group of persons may seek 

appropriate relief in respect of any breach or threatened breach of any provision of 

NEMA(section 32). Relief may be sought for any breach or threatened breach of any 

provision thereof, including a principle contained in Chapter 1 or any other statutory 

provision concerned with the protection of the environment or the use of natural 

resources. The following categories are included:  

 

 that person’s or group of person’s own interest; 

 the interest of or on behalf of a group or class of persons whose interests are 

affected; 

 the public interest; and 

 the interest of protecting the environment 

 

NEMA extends the constitutional clause which only grants locus standi for threats to 

rights in the Bill of Rights. The neighbouring farmers therefore have legal standing 

 

 

4.5 Did the environmental impact assessment (EIA) regarding the construction of 

an access road meet the requirements for integrated environmental management 

(IEM), as set out in sections 23 and 24 of the National Environmental Act 107 of 

1998 (NEMA)? (10)  

 

The IEM policy (Integrated Environmental Management) of 1984 now constitutes the 

core elements of our new environmental management system set out in chapter 5 of 
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NEMA. The general objectives of the national environmental management system 

created by NEMA, namely integrated environmental management, are set out in 

section 23 and provide the context (or background) for environmental authorisations 

described in section 24. 

 

Broadly, the general objectives of section 23 are to 

 promote the integration of the principles of environmental management set 

out in section 2 into the making of all decisions which may have a significant 

effect on the environment (amongst others, development must be socially, 

environmentally and economically sustainable; access to information; public 

participation; integrated approach, etc) 

 identify, predict and evaluate the actual and potential impact on the 

environment, socioeconomic conditions and cultural heritage, the risks and 

consequences and alternatives and options for mitigation of activities, with a 

view to minimising negative impacts, maximising benefits and promoting 

compliance with the principles of environmental management set out in 

section 2 

 

Against this backdrop, these authorisations must consider the potential impact on the 

environment of particular “listed activities” before an authorisation can be granted to 

commence such activities. Through IEM, the relevant authorities are empowered to 

conduct EIAs. The following are some of the primary purposes of environmental 

evaluation, namely to 

 aid decision-making by providing objective information on the environmental 

consequences of all development actions, plans and projects 

 provide sound, comprehensive data for development planning 

 analyse plans objectively to ensure maximum benefits and to mitigate the 

negative effects 

 propose solutions to problems that may arise through the interactions 

between the environment and actions taken 

 communicate information on the positive and negative effects of development 

proposals to decision-makers and interested parties It can thus be said that 

an EIA gives effect to, and is an important mechanism to achieve, IEM as it 
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provides for informed decision-making, accountability for decisions taken, 

open, proactive and participatory approach. 

 

Apply to given facts and reach a conclusion. When considering the objectives of 

section 23, it is clear that the EIA process did not achieve IEM. The proposed 

development is evidently not socially, environmentally and economically sustainable; 

the process did not allow for public participation and nor did it give effect to an 

integrated approach. Had the relevant authority followed the process properly, the 

actual and potential impact on the environment would have been identified, predicted 

and evaluated. The relevant authority would have considered the risks, 

consequences, alternatives and options for mitigation of activities, to minimise 

negative impacts, maximise benefits and promote compliance with the principles of 

environmental management set out in section 2. Apparently none of the above 

aspects influenced the decision, as consideration of these aspects would have 

inevitably led to a different decision, that is, not granting the authorisation. 

 

 

 

4.6 “An environmental impact assessment (EIA) is an important mechanism to 

ensure integrated environmental management (IEM).” Comment critically on 

the statement and its application in South African environmental law. (12)  

 

The IEM (Integrated Environmental Management) policy of 1984 now constitutes the 

core elements of our new environmental management system set out in chapter 5 

of NEMA. The general objectives of the national environmental management system 

created by NEMA, namely integrated environmental management, are set out in 

section 23 and provide the context (or background) for environmental authorisations 

described in section 24.  

 

Broadly, the general objectives of section 23 are to  

• promote the integration of the principles of environmental management set out in 

section 2 into the making of all decisions which may have a significant  
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effect on the environment (amongst others, development must be socially, 

environmentally and economically sustainable; provide access to information; 

promote public participation; follow an integrated approach; etc)  

• identify, predict and evaluate the actual and potential impact on the environment, 

socio-economic conditions and cultural heritage, the risks and consequences and 

alternatives and options for the mitigation of activities, with a view to minimise 

negative impacts, maximise benefits and promote compliance with the principles of 

environmental management set out in section 2  

 

Against this backdrop, these authorisations must consider the potential impact on the 

environment of particular “listed activities” before an authorisation can be granted to 

commence such activities. Through IEM the relevant authorities are empowered to 

conduct EIAs.  

 

Some of the primary purposes of environmental evaluation are to  

 

 aid decision-making by providing objective information on the environmental 

consequences of all development actions, plans and projects  

 

 provide sound, comprehensive data for development planning  

 

 analyse plans objectively to ensure maximum benefits and to mitigate the 

negative effects  

 

 propose solutions to problems that may arise because of the interaction 

between the environment and actions taken  

 

 communicate information on the positive and negative effects of development 

proposals to decision-makers and interested parties  

 

It can thus be said that an EIA gives effect to (is an important mechanism to achieve) 

IEM as it provides for informed decision-making, accountability for decisions taken, 

and an open, proactive and participatory approach.  
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QUESTION 5 

Principle 10 of the Rio Declaration states as follows: “Environmental issues are best 

handled with the participation of all concerned citizens, at the relevant level…. States 

shall facilitate and encourage public awareness and participation by making 

information widely available.” Comment critically on the statement and its application 

in South African environmental law, with reference to the set of facts in question 1. 

[10] 

 

Birnie and Boyle, in International Law and the Environment (2 ed) at 86 to 95, 

distinguish the substantive elements of sustainable development from its procedural 

elements. They state that the procedural elements of sustainable development 

include environmental assessment, access to information and public participation in 

decision-making. It is therefore essential that in the process of ensuring that 

development is socially, environmentally and economically sustainable, there must 

be sufficient public awareness, participation and access to information. The Rio 

Declaration is considered “soft law” and, as such, not binding as it does not impose 

obligations but reflects principles to guide states. Notwithstanding this, South Africa 

is conforming with international law trends to foster accountable, transparent and 

participatory government by giving effect to the declaration by inclusion thereof in the 

Constitution and legislation: 

 

 Right of access to information (section 32 of the Constitution): everyone 

has the right of access to any information held by the state and any 

information held by another person and that is required for the exercise or 

protection of any rights. 

 

 The Promotion of Access to Information Act gives effect to the constitutional 

right. It provides general provisions regarding access to information. 

 

 The above is closely linked with the administrative justice clause in the 

Constitution and PAJA. Rules of natural justice (common law – the right to be 

heard) are now included in the Constitution and PAJA. 
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 One of NEMA’s main principles of environmental management is public 

participation by civil society in environmental governance. Decisions must be 

made in an open transparent manner with access to information. EIA: The 

general objectives of the national environmental management system created 

by NEMA, namely integrated environmental management, are set out in 

section 23 and provide the context (or background) for environmental 

authorisations described in section 24. Broadly, the general objectives of 

section 23, amongst others, are to promote the integration of the principles of 

environmental management set out in section 2 into the making of all 

decisions which may have a significant effect on the environment (i.e. 

development that is socially, environmentally and economically sustainable; 

access to information; public participation and integrated approach). 

 

 Other legislation giving effect to the Rio Declaration by providing for public 

participation, environmental education and capacity building: National 

Environmental Management: Protected Areas Act; Development Facilitation 

Act (EIA); Local Government: Municipal Systems Act. 

 

 Reports to parliament (annual performance report; meeting Agenda 21 

objectives, on public education programmes) It is therefore evident from the 

foregoing that Principle 10 of the Rio Declaration is essentially integrated into 

South African law. Through the Constitution, PAJA, PAIA, NEMA and the 

Environmental Impact Assessment Regulations 2014, South Africa has 

facilitated and encouraged public awareness, participation and access to 

information. In the context of the set of facts in question 1, it may be observed 

that if SEP was asked for input, SEP would have possibly brought to the fore 

relevant environmental issues such as water pollution. The failure to afford 

SEP that opportunity was contrary to the dictates of Principle 10 of the Rio 

Declaration and various provisions of the NEMA and the Environmental 

Impact Assessment Regulations 2014. 
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Question 6 

Recent newspaper reports highlighted the Environmental Management 

Inspectorate’s National Environmental Law Compliance Campaign during October 

and November 2014. Environmental management inspectors (EMls) conducted 

inspections at various factories and other institutions to determine if there was 

compliance with environmental law requirements. 

 

 

List the statutes that may be enforced by a designated EMI. (5) 

 

Acts the EMI may enforce: NEMA; the Environment Conservation Act 73 of 1989; the 

National Environment Management: Biodiversity Act of 2004, the National 

Environment Management: Protected Areas Act of 2003 and the National Water Act 

of 1998. In some cases certain sections of different environmental legislation or a 

combination of legislation are designated to certain inspectors. More legislation will 

be added to the realm of EMI-enforcement as the training programme progresses. 

 

When can a compliance notice be issued by an EMI? (3) 

 

The EMIs powers in terms of the issuing of compliance notices are set out in section 

31L. The EMI may issue a compliance notice in a prescribed form following 

prescribed procedures if there are reasonable grounds for believing that a person 

has not complied with a provision of the law for which EMI has been designated; or 

with a term or condition of permit, authorisation or other instruments issued in terms 

of that law. 

 

What are the consequences of failure to comply with a compliance notice? (3) 

 

If a person fails to comply with a compliance notice, the EMI must report such non-

compliance to the Minister/MEC who: (a) may revoke or vary the relevant permit or 

authorisation which is the subject of the compliance notice. Furthermore, the 
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Minister/MEC may (b) take any necessary steps and recover the costs of doing so 

doing so from the person who failed to comply. Note that a failure to comply with a 

compliance notice constitutes a criminal offence in terms of section 31N. 

 

Can an EMI, representing the state, apply for an interdict to ensure compliance 

with environmental law where non-compliance with legal rules is detected 

during inspections? (8) 

 

The state may make use of an interdict to ensure compliance with environmental 

law. In Minister of Health and Welfare v Woodcarb (Pty) Ltd the minister 

intervened where a company caused pollution infringing the plaintiff’s right to an 

environment not detrimental to health and well-being. This extends section 24(a) 

from the private to the public law realm. In MEC for Economic Affairs Environment 

and Tourism v Mackay Bridge Farm CC the Minister applied for an interdict 

restraining the landowner from proceeding with certain development work on his 

property. Certain requisites must however be met: clear right; irreparable harm; 

balance of convenience favours the granting of relief; no other satisfactory remedy 

(LF Boshoff Investments (Pty) Ltd v Cape Town Municipality). 

 

Can an EMI, representing the state, use the judicial remedy “judicial review” to 

ensure compliance with environmental law? (6) 

 

Certain judicial measures ie judicial review would not be available to the state as this 

judicial remedy is aimed at rectifying unlawful, procedurally unfair and/or 

unreasonable administrative action by an organ of state. An EMI is for example 

an organ of state engaging in administrative action when conducting inspections. An 

aggrieved person has the opportunity to approach the courts for review in cases of 

defective administrative action by an organ of state. (Excerpts from PAJA follow 

below.) 

 

 

PAJA (s 1) 

“Administrative action” means any decision taken, or any failure to take a decision 

by – 
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(a) an organ of state, when– 

(i) exercising a power in terms of the Constitution or a provincial constitution; or 

(ii) exercising a public power or performing a public functions in terms of any 

legislation; or 

(b) a natural or juristic person, other than an organ of state, when exercising a public 

power or performing a public function in terms of an empowering provision, which 

adversely affects the rights of any person and which has a direct, external legal 

effect, but does not include … (the exclusions, from (aa) through to (ii)); 

 

“Organ of state” bears the meaning assigned to it in section 239 of the Constitution; 

A few observations with reference to the provisions of PAJA and their 

application 

 

 A compliance notice is an administrative action (it contains a decision – to 

suspend, revoke a permit; or impose a condition or restriction, etc); 

 Administrative action is performed by an organ of state (EMI – as functionary 

exercising public powers or performing public functions – therefore vested 

with public authority) in terms of any legislation (eg. NEMA or a SEMA) 

 Administrative action adversely affects the rights of the person in the 

subordinate position (for example, the suspension or revocation of a permit 

adversely affects the right of the person to trade, or to practice an 

occupation). Other rights at stake may include the right of a person to an 

environment that is not harmful to her health or well-being (s 24); the right to 

property (s 25); access to adequate housing (s 26). 
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QUESTION 7  

How do shared (concurrent) powers and cooperative government, as set out in 

the Constitution and applied in NEMA, strengthen the implementation of 

environmental management in South Africa? (10)  

 

This question deals with chapter 3 of the Constitution: how the spheres of 

government work together and why; how they share powers (concurrent) in this 

relationship since the environment is a concurrent functional area. The second part 

of the question deals with how NEMA gives effect to co-operative governance: who 

are involved; how they work; functions and mechanisms that ensure cooperation in 

integrated environmental management.  

 

Chapter 3 of the Constitution describes the national, provincial and local spheres as 

distinctive but interdependent and interrelated (s 40). All spheres and all organs of 

state are bound by the principles of cooperative government and intergovernmental 

relations (s 41). This means that the relevant national and provincial departments 

must cooperate in coordinating their diverse and overlapping functions into an 

integrated environmental management framework. These overlapping functions refer 

to concurrent (or shared) powers. Institutions and bodies are established and 

procedures and mechanisms put in place to coordinate and align the environmental 

functions exercised by all the spheres of government and to resolve uncertainties or 

conflict that may arise.  

 

The national and the provincial spheres of government exercise concurrent powers 

(schedule 4) in the administration of indigenous forests, the environment, nature 

conservation (excluding, for example, national parks), pollution control, etc. This 

means that these spheres of government must cooperate. In the event of conflict 

over concurrent matters, national legislation prevails over provincial legislation. The 

national government acts in a coordinating manner by means of NEMA, giving norms 

and standards throughout.  
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The uniform purpose of NEMA is to provide for:  

• cooperative environmental governance by establishing principles for decision-

making on matters affecting the environment  

• institutions that will promote cooperative governance  

• procedures for coordinating environmental functions exercised by organs of state  

 

The purpose of NEMA is in essence to give effect to the principles of cooperative 

government as provided for in Chapter 3 of the Constitution. The provision for 

principles for decision-making, institutions to promote cooperative governance and 

procedures for coordinating environmental functions are important as environmental 

matters are dealt with by all spheres of government and also by various 

departments. NEMA makes provision for the following institutions, bodies, 

procedures and mechanisms to achieve cooperative (integrated) 

environmental management:  

• The establishment of fora or advisory committee (s 3A).  

• Mechanisms for the coordination of fragmented environmental functions are found 

in environmental implementation and management plans.  

 

 

• Chapter 4 provides for a system of conflict management. Any difference or 

disagreement between a Minister, MEC or municipal council regarding the exercise 

of environmental functions may be resolved by referring the matter for conciliation or 

arbitration.  

• Any other relevant provision, ie an EIA.  

 

 

QUESTION 8 

List the persons who have locus standi to enforce environmental laws in terms of 

section 32 of NEMA. (5) 

 

In terms of NEMA relief may be sought for any breach or threatened breach of any 

provision thereof, including a principle contained in Chapter 1, or any other statutory 

provision concerned with the protection of the environment or the use of natural 

resources. NEMA extends the constitutional clause which only grants locus standi for 
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threats to rights in the Bill of Rights. It accommodates environmental needs by listing 

the persons or group of persons who may seek relief in 

 that person’s or group of person’s own interest; 

 the interest of or on behalf of a group or class of persons whose interests are 

affected; 

 the public interest; and 

 the interest of protecting the environment 

 

Individuals and NGO’s may now approach a court to bring an action in the public 

interest. The rights contained in the Bill of Rights include the environmental right and 

the litigant should allege in the pleadings that his or her environmental right and/or 

for example the right to just administrative action have been threatened or infringed.  

 

QUESTION 9 

List the persons who have locus standi to enforce environmental laws in terms of 

section 38 of the Constitution 

 

Enforcement of rights.-Anyone listed in this section has the right to approach a 

competent court, alleging that a right in the Bill of Rights has been infringed or 

threatened, and the court may grant appropriate relief, including a declaration of 

rights. The persons who may approach a court are- 

 

(a) anyone acting in their own interest; 

(b) anyone acting on behalf of another person who cannot actin their own name; 

(c) anyone acting as a member of, or in the interest of, a group or class of persons; 

(d) anyone acting in the public interest; and 

(e) an association acting in the interest of its members. 
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QUESTION 10 

 

Discuss procedural fairness and the furnishing of reasons as provided for in 

section 33 of the Constitution as important “tools” in protecting the right to 

the environment. A competent authority exercising its powers and taking 

decisions that may have an impact on the environment must comply with the 

Constitution (s 33) and the Promotion of Administrative Justice Act 3 of 2000 

(PAJA). This means that the competent authority must act lawfully, reasonably 

and procedurally fairly and must give written reasons when the rights of any 

person are adversely affected, as the authority is an organ of state engaging in 

administrative action.  

 

Procedural fairness: This means that the provisions of sections 3 and 4 of PAJA 

must be applied (these provisions largely constitute a codification of the common-law 

rules of natural justice, ie audi alteram partem and its subrules and the rule against 

bias (nemo iudex in sua propria causa).  

 

Written reasons: Section 5 of PAJA gives effect to section 33(2) of the 

Constitution by providing that:  

 

Any person whose rights have been materially and adversely affected by 

administrative action and who has not been given reasons for the action may, within 

90 days after the date on which that person became aware of the action or might 

reasonably have been expected to have become aware of the action, request that 

the administrator concerned furnish written reasons for the action. Baxter pointed 

out the importance of the provision of reasons in administrative decision-making by 

stating:  

 

In the first place, a duty to give reasons entails a duty to rationalise the decision. 

Reasons therefore help to structure the exercise of discretion, and the necessity of 

explaining why a decision is reached requires one to address one's mind to the 

decisional referents which ought to be taken into account.  
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Secondly, furnishing reasons satisfies an important desire on the part of the affected 

individual to know why a decision was reached. This is not only fair: it is also 

conducive to public confidence in the administrative decision-making process.  

 

Thirdly and probably a major reason for the reluctance to give reasons rational 

criticism of a decision may only be made when the reasons for it are known. This 

subjects the administration to public scrutiny and it also provides an important basis 

for appeal or review.  

 

Finally, reasons may serve as a genuine educative purpose, for example, where an 

applicant has been refused on grounds which he is able to correct for the purpose of 

future applications.  

 

 

 

 

 

 

QUESTION 11 

Discuss briefly the development and importance of international 

environmental law in South Africa. [10] 

 

Traditional international law, especially those general principles dealing with state 

responsibility in cases of damage caused by a particular state, does not deal 

effectively with threats to the environment. It fails to address the issue of prevention. 

It also fails to deal with damage to the environment caused by pollutants from 

unidentified sources. New ways of securing international cooperation is needed. This 

cooperative enterprise is international environmental law, a blend of hard law 

(customary rules and treaties) and soft law (conference resolutions, guidelines, etc).  

 

“Soft law” plays a greater role in environmental law than any other branch of law. 

Three instruments contain the basic principles of environmental law (ie the 1972 
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Stockholm Declaration, the 1992 Rio Declaration and the 2002 Johannesburg 

Declaration).  

 

All these comprise broadly phrased principles which do not lead to obligations. This 

is part of a deliberate cooperative strategy. Treaties take long to draft and even 

longer to ratify. States most likely to cause environmental damage often will not ratify 

a treaty at all. Conference declarations are based on broad consensus rather than 

consent and do not impose obligations on states, but provide a set of principles or 

standards to guide states. Violation may lead to political accountability but not legal 

accountability as soft law instruments are not enforceable. 

 

As noted at the outset, the general principles of state responsibility provide an 

inadequate legal system for the enforcement of international standards of 

environmental protection. There is a need for a response that focuses on prevention 

and regulation rather than reparation and adjudication. This explains why the 

emphasis of international environmental law is on the development of supervised 

treaty regimes to protect the environment. The basis for these treaties is to be found 

in guidelines, standards and principles of the soft-law instruments. 

Constitutional provisions dealing with international law – 

 

Section 39: When interpreting the Bill of Rights, a court, tribunal or forum must 

consider international law. 

 

Section 233: When interpreting any legislation, every court must prefer any 

reasonable interpretation of the legislation that is consistent with international law 

over any alternative interpretation that is inconsistent with international law. 

 

Section 231: Any international agreement becomes law in SA when it is enacted into 

law by national legislation; but a self-executing provision of an agreement that has 

been approved by Parliament is law unless it is inconsistent with the Constitution or 

an Act of Parliament. 

 

Section 232: Customary international law is law in SA unless it is inconsistent with 

the Constitution or an Act of Parliament. 
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QUESTION 11.1  

Soft law is to be found in many branches of international law but there is no 

doubt that it plays a greater role in environmental law than any other branch of 

law.(Dugard international law: A South African perspective 

 

Do you agree with this view 

Yes: Check above answer 

 

With this observation in mind, provide an overview of the development of 

international environmental law 

Check above answer 

 

 

QUESTION 12 

Explain the following environmental law norms/principles/concepts, and in 

each instance indicate the origin of these norms/principles and how they are 

applied in South Africa: 

 

 

Distinctive principles guiding and supporting environmental law 

 

Getting back to different authors' views on what the “distinctive principles'' of 

environmental law are, Kidd is of the opinion that there is “general agreement'' on 

only two: “the `polluter pays' principle and the precautionary principle'' (2011:7), 

whereas Henderson (ibid) identified the following principles: 

 

 sustainable development (“indeed the founding principle of environmental 

law'')  

 duty of care to avoid harm to the environment  

 precautionary principle (the “cautionary approach'')  

 environmental justice 
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 life cycle responsibility  

 “polluter pays'' principle  

 

According to Bell and McGillivray (2006:59), the “most common substantive 

principles associated with environmental law and policy'' are 

 sustainable development 

 the precautionary principle 

 the preventative principle 

 the “polluter pays'' principle 

 

 A. sustainable development (“indeed the founding principle of 

environmental law'')  

The contemporary international norm which underpins environmental law generally is 

the notion of sustainable development. The pioneering World Commission on 

Environment and Development (the Brundtland Commission), convened by the 

United Nations general Assembly in 1983 in response to global environmental 

concerns, describes sustainable development as follows: 

 

…development that meets the needs of the present without compromising the ability 

of future generations to meet their own needs. It contains within it two key 

concepts: the concept of needs in particular the essential needs of the world’s poor, 

to which overriding priority should be given and the idea of the limitations imposed 

by the state of technology and social organisation on the environment’s ability to 

meet present and future needs. 

 

While tomes have been written on sustainable development in essence, the notion 

attempts to integrate three facets: environmental protection, economic development 

and social upliftment, the so called “pillars of sustainable development” into decision 

making. Legal academics vary on their enthusiasm for the notion. Brownlie 

describes sustainable development as a “protean concept”, while Birnie and Boyle 

break down the notion into a number of substantive elements. These are 

 Integration of environmental protection and economic development 

 The right to development 
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 Sustainable utilisation and conservation of natural resources 

 Intergenerational equity 

 Intra-generational equity 

 Polluter pays principle 

 

Birnie and Boyle distinguish the above substantive elements of sustainable 

development from its procedural elements, namely environmental assessment, 

access to information and public participation in decision making. 

 

Sands adopts a similar approach outlining the following four recurring elements 

comprising the legal elements of the concept of the notion of sustainable 

development: 

 

 Preservation of natural systems for the benefit of future generation (the 

principle of intergenerational equity) 

 Exploitation of natural resources in a manner which is sustainable or prudent 

or rational or wise or appropriate(the principle of sustainable development 

use) 

 The equitable use of natural resources(the principle of equitable use or intra-

generational equity) 

 The need to ensure that environmental considerations are incorporated into 

economic and other development plans, programmes and projects(the 

principle of integration) 

 

In the African context, Okoth-Ogendo points out that the most important step in the 

transition to sustainable development on the continent is the reconstruction of the 

state, particularly its system of governance. In the international Case Concerning the 

Construction of the Gabcikovo-Nagymarons project (Hungary/Slovalia) Justice 

Weeramantry, the then Vice President of the International Court of Justice. 

 

Throughout the ages, mankind has for economic and other reasons, constantly 

interfered with nature. In the past, this was often done without consideration of the 

effect upon the environment. Owing to new scientific insights and to growing 
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awareness of the risks for mankind, for present and future generations of pursuit of 

such interventions at an unconsidered and unabated pace, new norms and 

standards have been developed, set forth in a great number of instruments during 

the last two decades. 

 

Weeramantry elaborated, stating that sustainable development is likely to play a 

major role in determining important environmental disputes of the future and 

described the notion as an integral part of modern international law in balancing the 

competing demands of development and environmental protection. 

 

In the South African context, the environmental clause in the Bill of Rights exhorts 

the passing of legislative and other measures to secure ecologically sustainable 

development, while the White paper on an Environmental Management Policy 

for South Africa, which preceded NEMA stipulates sustainable development to be 

an overarching goal in stating that: 

 

…the intention is to move from a previous situation of unrestrained and 

environmentally insensitive development to sustainable development with the aim of 

achieving an environmentally sustainable economy in balance with ecological 

processes. 

 

The NEMA, takes up this exhortation by basing the all- important environmental 

management principles which underpin this Act, on the general provision that 

development must be socially, environmentally and economically sustainable, 

essentially the three pillars of sustainable development alluded to above. 

 

The NEMA defines sustainable development as… the integration of social, economic 

and environmental factors into planning, implementation and decision making to 

ensure that development serves present and future generations. It goes to stipulate 

that: sustainable development requires the consideration of all relevant factors 

including the following: 
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 That the disturbance of ecosystems and loss of biological diversity are 

avoided or where they cannot be altogether avoided, are minimised and 

remedied; 

 That pollution and degradation of the environment are avoided or where they 

cannot be altogether avoided, they are minimised and remedied 

 That the disturbance of landscapes and sites that constitute the nation’s 

cultural heritage is avoided, or where it cannot be altogether avoided, is 

minimised and remedied  

 That waste is avoided or where it cannot be altogether avoided, is minimised 

and reused or recycled where possible and otherwise disposed of in a 

responsible manner  

 That the use and exploitation of non-renewable natural resources is 

responsible and equitable and takes into account the consequences of the 

depletion of the resource 

 That the development, use and exploitation of renewable resources and the 

ecosystems of which they are part do not exceed the level beyond which their 

integrity is jeopardised 

 That a risk averse and cautious approach is applied, which takes into account 

the limits of the current knowledge about the consequences of decisions and 

actions 

 The negative impacts on the environment and on people’s environmental 

rights be anticipated and prevented and where they cannot be altogether 

prevented, are minimised and remedied 

 

The notion of sustainable development underpins these environmental management 

principles which are elaborated on in about 16 further subsections of NEMA. It is 

also alluded to in other sectoral legislation including the Marine Living Resources 

Act, the National Water Act and the Mineral and Petroleum Resources 

Development Act which includes a definition of sustainable development in the 

mining context. The National Environmental Management Biodiversity Act, defines 

sustainable in relation to the use of the biological resources as ….the use of such 

resource in a way and at a rate that would not lead to its long term decline, would nor 

disrupt the ecological integrity of the ecosystems in which it occurs and would ensure 
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its continued use to meet the needs and aspirations of present and future 

generations of people.  

 

The  Local Government Municipal Systems refers to environmentally sustainable 

which is defines as in relation to the provision of a municipal service means  the 

provision of a municipal service in a manner aimed at ensuring that the risk of harm 

to the environment and human health is minimised to the extent reasonably possible 

under the circumstances, the potential benefits to the environment and to the human 

health and to safety are minimised to the extent reasonably possible under the 

circumstances, legislation intended to protect the environment and human health 

and safety is complied with. 

 

The essence of sustainable development was captured in BP Southern Africa (Pty) 

Ltd v MEC for Agriculture, Conservation and Land Affairs, where it was stated: 

by elevating the environment to a fundamental justiciable human right, South Africa 

has irreversibly embarked on a road which will lead to the goal of attaining a 

protected environment by an integrated approach, which takes into consideration, 

inter alia, socio-economic concerns and principles. 

 

 

 B. precautionary principle (the “cautionary approach'')  

The precautionary principle enjoys currency in many developed countries, 

particularly the European Community where it originated in the then West German 

environmental law notion of the Vorsorgeprinzip, the principle of foresight. It is 

enunciated in Principle 15 of the Rio Declaration which states that: where there 

are threats of serious or irreversible damage. Lack of full scientific certainty shall not 

be used as a reason for postponing cost effective measures to prevent 

environmental degradation. It is evident that in this form it typically includes a cost 

benefit element. Maurice Sunkin et al point out that in its most progressive 

formulation it could overturn the traditional burden of proof. A project would normally 

go ahead unless there is evidence of serious environmental consequences, while the 

precautionary principle says that it cannot proceed unless it can be shown that it will 

not cause serious environmental degradation or pollution. Sands states that the 

precautionary principle provides guidance on the development and application of 
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environmental law where there is scientific uncertainty. The Australian court has held 

that the application of the precautionary principle is central element in the decision 

making process and not merely a potential aspiration. 

 

The principle is incorporated into many of the international instruments, including 

those relating to climate change, marine fisheries, hazardous waste transportation, 

chemicals regulation as well as into domestic law. NEMA states that a risk averse 

and cautious approach applied, which takes into account the limits of current 

knowledge about consequences of decisions and actions. It is reflected in the Marine 

Living Resources Act, which includes the principle “the need to apply precautionary 

approaches in respect of the management and development of marine living 

resources. 

 

 

 C. preventive principle 

According to Sands, the preventive principle requires that activity which does or will 

cause environmental pollution is to be prohibited. The principle seeks to minimise 

environmental damage by requiring that action be taken at an early stage of the 

process and if possible, before such damage has actually occurred. NEMA provides 

that pollution and degradation of the environment are avoided or where they cannot 

be altogether avoided, are minimised and remedied. 

 

 

 D. “polluter pays'' principle  

 

The negative cost of industrial production, pollution and waste is often borne by 

society at large rather than the polluter. The idea behind the polluter pays principle is 

that the cost of pollution should be borne by the generator of the pollution rather than 

by society at large. It is encapsulated in Principle 16 of the Rio Declaration which 

provides that: National authorities should endeavour to promote the 

internationalisation of environmental costs and the use of economic instruments, 

taking into account the approach that the polluter should in principle, bear the costs 
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of pollution, with due regard to the public interests and without distorting international 

trade and investment. 

 

The principle has been adopted in South Africa in a number of policy documents 

including the White Paper on Environmental Management in South Africa which 

is devoted to the principles and states that: Those responsible for the environmental 

damage must pay the repair costs both to the environment and human health and 

the cost of preventative measures to reduce or prevent further pollution and 

environmental damage. 

 

The White Paper on Minerals and Mining Policy for South Africa specifically 

endorses the polluter pays principle as playing a key role in the mining and other 

industries, stating that: The polluter pays principle will be applied in the regulation 

and enforcement of environmental management. The mining entrepreneur will be 

responsible for all costs pertaining to the impact of the operation on the environment. 

Where for reasons such as the demise or incapacity of a mining entrepreneur, no 

responsible person exists or can be identified to address the pollution emanating 

from past mining operations, the State may require that any person benefiting from 

such rehabilitation should contribute to the cost involved in such proportions as may 

be negotiated. 

 

 

NEMA includes the polluter pays principle in the following terms: the costs of 

remedying pollution, environmental degradation and consequent adverse health 

effects and of preventing, controlling or minimising further pollution, environmental 

damage or adverse health effects must be paid for by those responsible for harming 

the environment 

 

 E. The public trust 

 

This played a central role in the heyday of the US environmental movement during 

the 1970s, largely because of the ideas propounded by Joseph Sax at the time. The 

doctrine of the public trust in the US is encapsulated in the nineteenth century case 

of Illinois Central Railroad Company, the validity of a grant by the State of Illinois of a 
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portion of shorefront land on Lake Michigan. In holding the grand invalid the court 

held that: When a state holds a resource which is available for the free use of the 

general public, a court will look with considerable scepticism upon any government 

conduct which is calculated either to reallocate the resource to more restricted uses 

or to subject public uses to the self interest of private parties. 

 

In the US, the doctrine traditionally applied only to tidelands and waters used in 

navigation, water-related commerce and fisheries. But the doctrine has been 

extended to also apply to national parks, inland lakes and wildlife. The doctrine is not 

American notion. Its origin go back to Roman law which classified certain property as 

not being capable of private ownership and suggested that certain property belonged 

to the people and was referred to as res universitas. 

 

The public trust finds expression as one of the principles in NEMA, which states that 

the environment is held in public trust for the people, the beneficial use of 

environmental resources must serve the public interest and the environment must be 

protected as the people’s common heritage. The principle is also incorporated in the 

National Water Act and the Minerals and Petroleum Resources Development Act 

 

 F. environmental justice 

 

Environmental justice is not a principle of environmental law, but an emerging 

concept which broadly exhorts that nature’s environmental bounty should be 

equitably distributed and that certain sectors of society should not bear an unequal 

brunt of negative environmental impacts. Hofrichter has defines the notion as: A 

central principle of environmental justice stresses equal access to natural resources 

and the right to clean air and water, adequate health care, affordable shelter and a 

safe workplace. Environmental problems therefore remain inseparable from other 

social injustices such as poverty, racism, sexism, unemployment, urban 

deterioration, etc. 

 

In the South African context, the following definition has been offered: Environmental 

justice is about social transformation directed towards meeting basic human needs 

and enhancing our quality of life economic quality, healthcare, housing, human 
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rights, environmental protection and democracy. In linking environmental and social 

justice issues, the  environmental justice approach seeks to challenge the abuse of 

power which results in poor people having to suffer the effect of environmental 

damage caused by greed of others. 

 

The notion is gaining momentum internationally, particularly in the USA, and in South 

Africa it takes on a peculiarly acute dimension in view of the past. Here the apartheid 

ideology inflicted a greater degree of environmental inequality and insults on poorer 

people than would have been the case in a normal society. NEMA includes the 

notion of environmental justice in two of its national environmental management 

principles which state: environmental justice must be pursued so that adverse 

environmental impacts shall not be distributed in such a manner as to unfairly 

discriminate against any person, particularly vulnerable and disadvantaged persons 

and equitable access to environmental resources, benefits and services to meet 

basic human needs and ensure human well being must be pursued and special 

measures may be taken to ensure access thereto by categories of persons 

disadvantages by unfair discrimination. 

 

 G. A human right to a decent environment 

 

A worldwide trend particularly in developing countries is to recognise the link 

between human rights and environmental rights. South Africa, along with other 

developing countries such as Brazil, India, Namibia, includes environmental rights 

in its first democratic Constitution. The significance of this has not been lost on the 

Supreme Court of Appeal which said: Our Constitution, by including environmental 

rights as fundamental justiciable human rights, by necessary implication requires that 

environmental considerations be accorded appropriate recognition and respect in the 

administrative process in our country. 

 

 H. Intergenerational equity  

 

The notion of intergenerational equity is a relative recent international norm which is 

included in the constitutional environmental provisions of several nations. Edith 
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Brown Weiss argues strongly in favour of a planetary trust for future generations to 

whom, she argues, human have an obligation. She points out that there is a genetic 

urge in most humans to care for their offspring and that caring for the future is an 

effective way of managing the present. Intergenerational equity is included in the 

environmental right of the South African Constitution which exhorts that the 

environment be protected for the benefit of present and future generations. 

 

In a dissenting opinion in the Advisory Opinion on the Legality of the Treaty on 

Nuclear Weapons, the Vice President of the ICJ, referring to intergenerational 

equity, noted that nuclear weapons have the potential to destroy the entire 

ecosystem of the planet and stated… when incontrovertible scientific speaks of 

pollution of the environment on a scale that spans hundreds of generations, this 

Court would fail in its trust if it did not take serious note of the ways in which the 

distant future is protected by present law. The ideals of the United Nations Charter 

do not limit themselves to the present, for they look forward to the promotion of 

social progress and better standards of life and they fix their vision, not only on the 

present but on succeeding generations. 

 

In the Rhodesian case (as it then was) case of King v Dykes, it was held that the 

idea which prevailed in the past that ownership of land conferred the right on the 

owner to use his land as he pleased is rapidly giving way in the modern world to the 

more responsible conception that an owner must not use his land in a way which 

may prejudice his neighbours or the community in which he lives and that he hold 

the land in trust for future generations. 

 

More recently in the South African case BP Southern Africa(Pty)Ltd v MEC for 

Agriculture, Conservation and Land Affairs, the court held that the balancing of 

environmental interests with justifiable social and economic development is to be 

conceptualised well beyond the present living generation. This must be correct since 

section 24 requires the environment to be protected for the benefit of present and 

future generations. This notion of stewardship is also reflected in the public trust 

doctrine. 

 duty of care to avoid harm to the environment  
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 The life cycle responsibility  

 

 

7.3.2 Directives(NBNBNB) 

 

Directives empower an administrative official (an organ of state) to direct a person 

(entity) to do or refrain from doing something with a view to securing compliance with 

environmental law or achieving environmental protection. Directives are provided for 

in several environmental Acts, but for our purposes, we will discuss the directives 

provided for in two statutes. These directives are similar in some respects and 

different in others. This will become evident as we discuss the directives provided for 

under the National Environmental Management Act 107 of 1998 (NEMA) and the 

National Water 

Act 36 of 1998. 

 

7.3.2.1 Directive under section 28 of NEMA(NBNBNB) 

 

Although a number of sections in NEMA make provision for what may qualify as 

directives, our focus in this paragraph will be on the directives provided for in section 

28 of NEMA. This section deals with the duty of care and remediation of 

environmental damage.  

 

Section 28(4) of NEMA states that the Director-General of the Department 

responsible for mineral resources or provincial head may, after having given 

adequate opportunity to affected persons to inform him or her of their relevant 

interests, direct any person who is causing, has causes or may cause significant 

pollution or degradation of the environment to: 

 Cease any activity, operation or undertaking 

 investigate, evaluate and assess the impact of specific activities and report 

thereon 

 commence taking specific reasonable measures before a given date 

 diligently continue with those measures 

 complete those measures before a specified reasonable date 



67 
 

 

If urgent action is necessary for the protection of the environment, the Director-

General or a provincial head of department may issue such directive and consult and 

give such opportunity to inform him/her as soon thereafter as is reasonable. The 

source of the “reasonable measures'' referred to above is section 28(1) of NEMA, 

which states the following: 

 

Every person who causes, has caused or may cause significant pollution or 

degradation of the environment must take reasonable measures to prevent such 

pollution or degradation from occurring, continuing or recurring, or, in so far as such 

harm to the environment is authorised by law or cannot reasonably be avoided or 

stopped, to minimise and rectify such pollution or degradation of the environment. 

 

Section 28(1) also applies to significant pollution or degradation that occurred before 

the commencement of NEMA; that arises or is likely to arise at a different time from 

the actual activity that caused the contamination; or that arises through an act or 

activity of a person that results in a change to pre-existing contamination. 

 

The reasonable measures (in terms of subsection (3)) may include measures to 

 

 investigate, assess and evaluate the impact on the environment 

 inform and educate employees about the environmental risks of their work 

and the manner in which their tasks must be performed in order to avoid 

causing significant pollution or degradation of the environment 

 cease, modify or control any act, activity or process causing the pollution or 

degradation 

 contain or prevent the movement of pollutants or the causant of degradation 

 eliminate any source of the pollution or degradation 

 remedy the effects of the pollution or degradation 

 

The persons on whom the obligation to take reasonable measures is imposed 

include an owner of land or premises, a person in control of land or premises or a 

person who has a right to use the land or premises on which or in which  
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 any activity or process is or was performed or undertaken or 

 any other situation exists, which causes, has caused or is likely to cause 

significant pollution or degradation of the environment. 

 

In Bareki v Gencor 2006 1 SA 432 (T), the court held that the effect of section 28 of 

NEMA is that an owner or possessor of land on whose land an activity or process 

causing pollution has been performed without his knowledge and consent, prima 

facie incurs an obligation to take reasonable corrective measures. In this case there 

is prima facie an absolute liability, which precludes not merely the element of fault, 

but also the element of unlawful conduct. Section 28(1) and (2) of NEMA therefore 

create at least a strict liability and, in some cases, they may even create an absolute 

liability. As an example of absolute liability, the court noted that in terms of the latter 

part of section 28(1) of NEMA, even where significant pollution or degradation of the 

environment is authorised by law or cannot be reasonably avoided or stopped, the 

person who causes, has caused or may cause such pollution or degradation must 

take reasonable measures to minimise and rectify such pollution or degradation of 

the environment. So, conduct which is not unlawful because it is authorised by law 

nevertheless gives rise to a duty to take reasonable measures, meaning that the 

liability is absolute. The court observed that there is no monetary limit to such liability 

and so the liability is potentially a very heavy one. Furthermore, no statutory 

defences are created by NEMA in favour of the person who has caused the pollution. 

 

 

Please note that Bareki v Gencor also decided that the provisions of section 28 of 

NEMA are not retrospective and, accordingly, the obligation to take the reasonable 

measures does not apply where the acts of pollution and degradation complained of 

were caused or began prior to 29 January 1999 (the date of commencement of 

NEMA). However, this aspect of the court's decision was overridden by a 

subsequent amendment to NEMA, which clearly states that the provisions of section 

28 of NEMA are retrospective. 

 

Should a person fail to comply, or comply inadequately, with a directive under 

subsection (4), the Director-General or provincial head of department may take 
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reasonable measures to remedy the situation or apply to a competent court for 

appropriate relief. Although the appropriate relief is not detailed (or explained) in 

section 28 of NEMA, it is arguable that such appropriate relief may include a 

mandatory interdict aimed at compelling compliance with the directive issued by the 

Director-General or provincial head of department. 

 

In terms of section 28(8), the Director-General or provincial head of department may 

recover the costs for undertaking reasonable remedial measures before such 

measures are taken. All the costs incurred as a result of undertaking reasonable 

remedial measures may be recovered from any or all of the following persons: 

 any person who is or was responsible for, or who directly or indirectly 

contributed to, the pollution or degradation or the potential pollution or 

degradation 

 the owner of the land at the time when the pollution or degradation or the 

potential for pollution or degradation occurred, or that owner's successor in 

title 

 the person in control of the land or any person who has or had a right to use 

the land at the time when - 

- the activity or the process is or was performed or undertaken, or 

- the situation came about 

. any person who negligently failed to prevent 

- the activity or the process being performed or undertaken, or 

- the situation from coming about: “Provided that such person failed to take the 

measures required of him or her under subsection (1)'' 

 

If more than one person is liable for the costs of undertaking reasonable remedial 

measures, the liability must be apportioned among the persons concerned according 

to the degree to which each was responsible for the harm to the environment 

resulting from their respective failure to take the measures (s 28(11) of NEMA). 

 

The costs may also be claimed proportionally from any other person who benefited 

from the reasonable remedial measures undertaken. Further, the costs are required 
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to be reasonable and may include, without being limited to, labour, administrative 

and overhead costs (s 28(9) and (10) of NEMA).  

 

It is an offence to refuse to comply with a directive issued under section 28 of 

NEMA. The penalties for this offence include a fine not exceeding R1 million or 

imprisonment for a period not exceeding 1 year, or both such a fine and such 

imprisonment (s 28(14)(c) and (15) of NEMA). 

 

 

It is also an offence 

 to unlawfully and intentionally or negligently commit any act or omission that 

causes, or is likely to cause, significant pollution or degradation of the 

environment, or 

 to unlawfully and intentionally or negligently commit any act or omission that 

detrimentally affects, or is likely to affect, the environment in a significant 

manner 

 

The penalties for these offences are similar to the penalties for failure to comply with 

a directive (s 28(14) and (15) of NEMA). Section 28 of NEMA contains an internal 

mechanism for ensuring that the Director-General and provincial head of department 

carry out their duty to issue a directive in appropriate circumstances. This 

mechanism, in effect, allows any person to give an appropriate 30 days' notice to the 

Director- General or provincial head of department and, thereafter, to apply to a 

competent court for an order directing the Director-General or provincial head of 

department to issue a directive if the Director-General or provincial head of 

department fails to inform such person in writing that he or she has directed a 

relevant person to take relevant steps (see s 28(12) of NEMA). 

 

In a nutshell: Section 28 of NEMA sets out a duty of care and remediation of 

environmental damage. It requires that reasonable measures be undertaken in the 

interest of environmental protection. If the relevant person fails to undertake the 

reasonable measures, the Director-General or provincial head of department is 

required to issue a directive to that person to take certain steps. If the person fails to 
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comply (or fails to comply adequately) with the directive, the Director-General or 

provincial head of department may undertake such reasonable measures and 

recover the costs of taking such measures from a number of persons. 

 

The following observations may be made in respect of the section 28 directive: 

 The directive is implemented together with the criminal sanction in that failure 

to undertake the reasonable measures not only provides a basis for the 

issuance of a directive but also constitutes a criminal offence. 

 The directive is supported by the criminal sanction in that failure to comply 

with a directive constitutes a criminal offence. 

 

 

7.3.2.2 Directive under section 19 of the National Water Act(NBNBNB) 

 

The National Water Act 36 of 1998 contains several provisions that provide for 

directives. For our purposes, we will consider only the directive provided for in 

section 19 of the National Water Act. Section 19 makes provision for the prevention 

of and remedying of effects of pollution. It requires that certain persons must take all 

reasonable measures to prevent pollution from occurring, continuing or recurring. 

These persons include an owner of land, a person in control of land or a person who 

occupies or uses the land on which any activity or process is or was performed or 

undertaken, or any other situation exists, which causes, has caused or is likely to 

cause pollution of a water resource. The reasonable measures may include 

measures to 

 cease, modify or control any act or process causing the pollution 

 comply with any prescribed waste standard or management practice 

 contain or prevent the movement of pollutants 

 eliminate any source of the pollution 

 remedy the effects of the pollution 

 remedy the effects of any disturbance to the bed and banks of a watercourse 

 

Where the relevant person fails to undertake the reasonable measures, a catchment 

management agency may issue a directive to such person 
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 to commence taking specific measures before a given date 

 to diligently continue with those measures 

 to complete them before a given date (s 19(3) of the National Water Act) 

 

If a person fails to comply (or complies inadequately) with the directive, the 

catchment management agency may take the measures it considers necessary to 

remedy the situation. The catchment management agency may recover all costs 

incurred as a result of taking the reasonable measures jointly and severally from the 

following persons: 

 

 any person who is or was responsible for, or who directly or indirectly 

contributed to, the pollution or the potential pollution 

 the owner of the land at the time when the pollution or the potential for 

pollution occurred, or that owner's successor in title 

 the person in control of the land or any person who has a right to use the land 

at the time when - 

- the activity or the process is or was performed or undertaken, or  the situation came 

about 

. any person who negligently failed to prevent the activity or the process being 

performed or undertaken, or the situation from coming about (s 19(4) and (5) of the 

National Water Act).  

 

If more than one person is liable, the catchment management agency must, at the 

request of any of those persons, and after giving the others an opportunity to be 

heard, apportion the liability, but such apportionment does not relieve any of them of 

their joint and several liability for the full amount of the costs (s 19(8) of the National 

Water Act). 

 

The catchment management agency may also claim from any other person who, in 

the opinion of the catchment management agency, benefited from the reasonable 

measures undertaken, to the extent of such benefit (s 19(6) of the National Water 

Act). 

 



73 
 

The costs claimed for undertaking the reasonable measures are required to be 

reasonable and may include, without being limited to, labour, administrative and 

overhead costs (s 19(7) of the National Water Act). 

 

To demonstrate how a National Water Act section 19 directive operates in practice, 

we will look at a case decided by the Witwatersrand Division of the High Court of 

South Africa (currently known as the South Gauteng High Court). In Harmony Gold 

Mining Co Ltd v Regional Director, Free State Department of Water Affairs and 

Forestry and others 4 All SA 366 (W), the applicant owned land on which it 

operated a mine. In the vicinity were pieces of land owned by the seventh 

respondent and by the eighth respondent. On both these pieces of land these 

respondents had mine shafts. Underground water seeping from the land of the 

seventh and eighth respondents would, if remaining unchecked, reach one or more 

of the shafts sunk on the applicant's land, and cause pollution in the process. The 

first respondent issued a directive on 15 April 2005 in terms of the provisions of 

section 19(3) of the National Water Act, that the applicant and the fifth and sixth 

respondents share the cost of removing water from shafts on the land of the seventh 

and eighth respondents, and of dealing with it in the manner laid down in the 

directive. This was an urgent application which sought the setting aside of the 

directive of 15 April 2005, or at least, its suspension pending further litigation 

between the parties. The application was dismissed, the court holding that a situation 

existed on the land of the applicant which was likely to cause pollution of a water 

resource. That situation arose from the position of the land, downstream from that of 

the seventh and eighth respondents, and furthermore from the applicant's mining 

activities on its land, which would result in pollution of any water which may reach 

the applicant's land. In essence, the court upheld the directive that was issued 

against, inter alia, the applicant. 

 

Please note that failure to comply with a directive issued under section 19 of 

the National Water Act constitutes an offence. The penalties for this offence 

include, on the first conviction, a fine not exceeding R100,000 or imprisonment for a 

period not exceeding five years, or both such fine and such imprisonment and, in the 

case of a second or subsequent conviction, a fine not exceeding R200,000 or 

imprisonment for a period not exceeding ten years, or both such fine and such 
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imprisonment (s 151 of the National Water Act as read with section 1 of the 

Adjustment of Fines Act 101 of 1991). 

 

7.3.3 Compliance notices 

 

A compliance notice may be described as an order issued by an organ of state 

(administrative official) known as an environmental management inspector (EMI), 

who typically seeks to force the regulated community to comply with relevant 

environmental laws and/or authorisations (licences, permits, etc). The most 

prominent compliance notice system is that provided for under NEMA. Owing to the 

significant role that compliance notices are playing in South Africa these days, they 

will be discussed in some detail and the interplay between the work of EMIs and 

administrative justice/action will be outlined. The focus of this discussion is on Part 2 

of NEMA (''Application and enforcement of the Act and specific environmental 

management Acts'') and in it we briefly examine the work of the EMIs as inspectors 

who monitor and enforce legislation in the course of their duties and as part of their 

day-to-day functions. 

 

 

 

 

 

 

 

 

 

 

 

7.2 Criminal measures 

 

In simple terms, “criminal measures'' refer to various measures based on criminal 

law that can be undertaken in the interest of compliance and enforcement. In 

essence, certain conduct is prohibited and this prohibition is backed by a threat of 

punishment in the event of failure to comply with the prohibition. In most South 
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African legislation, this is the default enforcement measure. (“Default'', in this sense, 

means “a selected option adopted ... when no alternative is specified'' (Compact 

Oxford English dictionary2005). 

 

The criminal measures are sometimes also referred to as “criminal sanctions'' or “the 

criminal sanction''. The criminal sanction has certain distinct features, which include 

the following: 

. It attaches stigma to certain forms of conduct. 

. It engenders or elicits community condemnation. 

. It imposes punishment, including the distinctive punishment of imprisonment. 

Owing to the central role that punishment plays in criminal measures, it is essential 

to point out that authors have indicated that punishment may be justified on the basis 

of, inter alia, deterrence and retribution. Kidd (in Paterson & KotzeÂ (eds) 2009:241-

242) explains deterrence and retribution in the context of environmental protection in 

the following terms: Please refer to your reader for Kidd M “Criminal measures'' in 

Paterson A and KotzeÂ L (eds) Environmental compliance and enforcement in South 

Africa: Legal perspectives (2009), 241-242. 

The determination of the right timing for the use of the criminal sanction or other 

measures calls for a consideration of the strengths and weaknesses of the criminal 

sanction. 

 

7.2.2 Strengths and weaknesses of the criminal sanction 

Please refer to your reader for Kidd M “Criminal measures'' in Paterson A and 

KotzeÂ L(eds) Environmental compliance and enforcement in South Africa: Legal 

perspectives 

 

 

Inherent weaknesses 

 

 Burden of time and cost of prosecution 

 Reactive nature of criminal law(the harm has already been done when 

prosecution is instituted: 

 Problems of proof(more stringent than in civil cases) 
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 Procedural safeguards(the rights to a fair trial or due process rights) 

 Burden on enforcements agencies of preparing cases for 

prosecution(especially where likely punishment is not severe) 

 Attendance of enforcement officials in court 

 Reluctance of officials to punish offenders for conduct seen as morally neutral 

 

 

Contingent weaknesses 

 

 Inadequate policing 

 Lack of public awareness(insufficient developed environmental ethos) 

 Difficulties of investigation 

 Lack of expertise of court officials(such as prosecutors) 

 Inadequate penalties(not necessarily as provided for in the legislation, but 

with regard to the actual penalty imposed by the judicial officer 

 

In the light of these significant weaknesses and bearing in mind the strengths of 

criminal sanctions, it would appear that the use of criminal sanctions is most 

appropriate in cases demanding heavy penalties. On the other hand, where an 

offence is likely to attract a small penalty, efficiency, both financial and otherwise, 

militates against the use of criminal sanctions, especially if there are alternative 

modes of enforcement available. This suggests that the criminal sanction should be 

reserved for the most serious environmental offences. 

 

Adopting this broad approach, it is submitted that criminal sanctions should be 

reserved for the following specific circumstances. First, criminal sanctions should be 

used for cases where there is intentional wrongdoing, such as so called midnight 

dumping offences, the deliberate killing of animals or gathering of plants and a failure 

to comply with notices, directives or similar instructions issued by officials. 

Secondly, these sanctions should be used where there is persistent wrongdoing 

which is indicative of at least dolus eventualis. A typical example would be where a 

polluter repeatedly fails to comply with emissions standards where past infractions 

have been previously pointed out to him. Thirdly, the sanctions should be used 
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where the offender’s conduct has caused serious harm to people or to the 

environment but only where there is mens rea on the part of the offender, at least in 

the form of negligence. 

 

 

7.3.4 Abatement notices 

Certain statutes give power to an administrative official or some organ of state to 

order a member of the regulated community to do something in order to abate (stop 

or halt) a nuisance, pollution or some other situation that is problematic. Such an 

order is referred to as an abatement notice. According to Winstanley (in Paterson & 

KotzeÂ (eds) 2009:236), notices of this nature apply in more specific circumstances 

than the directives discussed above. The author adds (2009:236-237) that The 

category of competent authorities empowered to issue them is ordinarily small, and 

the remedies that may be prescribed are often very specific. As a result, abatement 

notices will only be useful tools for achieving compliance in particular cases, and the 

value of many of them may have been superseded by the broad directive powers 

contained in NEMA and the NWA. We will now discuss two examples of abatement 

notices: one under the 

National Forests Act 84 of 1998 and the other under the Health Act 63 of 1977. 

 

7.3.5.3 Withdrawal of an authorisation 

Section 28 of the Marine Living Resources Act provides that if a holder of any right, 

licence or permit issued in terms of the Marine Living Resources Act engages in 

certain conduct, for example contravention of or failure to comply with a condition 

imposed in the right, licence or permit, the Director-General may, by written notice to 

such holder, request the holder to show cause in writing, within a period of 21 days 

from the date of the notice, why the right, licence or permit should not, inter alia, be 

revoked or cancelled. After expiry of the 21-day period, the Director-General may 

refer the matter, together with any reason furnished by the holder in question, to the 

Minister for the Minister's decision. When the matter is referred to the Minister, the 

Minister may, inter 

alia, revoke the right, licence or permit. Please note that section 28 of the Marine 

Living Resources Act also cater for the suspension of the authorisation,  
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7.3.6 Administrative penalties 

 

Administrative penalties are fines that are imposed by the regulator on the regulated 

community as some form of sanction against engaging in prohibited conduct. A 

distinguishing feature of the administrative penalty is that it is not imposed by a court 

of law, but rather by the administrator himself/ herself/itself. Kidd (2002:39) contends 

that the use of an administrative penalty may violate constitutional provisions. He 

suggests that the administrative penalty will withstand constitutional scrutiny if the 

infringement is minor and the administrative penalty small. He further suggests that 

the right to appeal may mitigate this shortcoming/flaw. 

 

An example of an administrative penalty is the administrative penalty provided for by 

Section 24G of NEMA. In terms of NEMA, it is prohibited to commence certain listed 

activities without environmental authorisation. Where a person commences such a 

listed activity without environmental authorisation, he or she may apply for the 

rectification of the unlawful commencement of the listed activity. The process of 

rectification involves, inter alia, the submission of information and various reports to 

the Minister or MEC. Before the Minister or MEC considers the information and 

reports, it is required that the applicant pay an administrative fine not exceeding R1 

million. The amount of the administrative fine applicable to a particular application is 

determined by the relevant competent authority. 

 

7.3.7 Advantages and disadvantages of administrative measures 

 

The advantages of administrative measures include the following: 

 A lower standard of proof is required for administrative measures than that 

required in criminal law. 

 Administrative measures are cheaper to administer (implement) than criminal 

measures. 

 They are potentially more efficient than other command-and-control 

mechanisms (Kidd 2002:33). 
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7.4 Civil measures 

 

In the context of this study unit, the term “civil measures'' refers to common- law 

measures aimed at compliance and enforcement. Long before the principal 

environmental legislation had been passed, the common law was instrumental in 

curbing pollution. This was primarily undertaken through the law of delict and 

neighbour law. The latter body of law is closely associated with the law of nuisance. 

 

 

Nowadays the common law may be employed by individuals and/or administrative 

bodies in the enforcement of environmental protection efforts. Civil litigation based 

on the common law may also bring to the fore issues that should be solved by 

legislation. In addition, it may serve a publicity function see, for example, Rabie 

“Legal remedies for environmental protection'' CILSA (1972) 247 at 254. 

 

In civil litigation, a court may make three important orders: 

 an order for payment of money (damages/compensation) 

 an order compelling or interdicting the performance of an act 

 a declaration as to the legal rights of the parties 

 

7.4.2 Damages (compensation) 

The value to society of a compensatory/damages judgment lies in the fact that it 

renders pollution expensive, and by this means economically motivates polluters and 

potential polluters to refrain from such activities. However, compensation has serious 

limitations in the environmental sphere. Compensation is often difficult to measure. 

In addition, pollution damage is difficult to attribute to a particular defendant and is 

often diffuse. Further, compensation does not prevent the continuation of the harmful 

practice, and so it may be imperative to complement the compensation with an 

interdict restraining the continuance of the polluting activity  

 

7.4.3 Interdict 
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An interdict is a double-edged sword: it has the potential to compel administrative 

bodies and officials to comply with their environmentally relevant statutory duties. At 

the same time, it may serve the interests of administrative bodies and officials in 

compelling persons to comply with environmental law generally. (See, for example, 

Harms in Joubert (ed) The interdict is nonetheless a very useful tool with regard to 

the preventive and precautionary principles of environmental law. It has a number of 

advantages: It can be obtained within hours if the matter at hand is sufficiently 

urgent; it is easier to prove the need for an injunction than for a criminal sanction, 

since the burden of proof is the preponderance of probabilities and not proof beyond 

reasonable doubt; further, the applicant may recover the costs of the application if 

the application is successful. However, the interdict does not carry the same stigma 

that a criminal sanction carries, especially in the case of serious environmental 

wrongdoing. 

 

 

 

1.3 The meaning of the term “environment'' 

 

 

1.3.1 A wide/expansive perspective 

 

When consulting a dictionary to find the meaning of the term “environment'', we find 

the following: “1 external conditions or surroundings, esp. those in which people live 

or work. 2 Ecology. The external surroundings in which a plant or animal lives, which 

tend to influence its development and behaviour '' (Collins English dictionary: 

Millennium edition 1998). 

 

The Compact Oxford English dictionary (2005) defines the noun “environment'' as “1 

the surroundings or conditions in which a person, animal, or plant lives or operates. 2 

(the environment) the natural world, especially as affected by human activity ...'' 

From the dictionary definitions of “environment'', we learn that the term primarily 

concerns the external conditions or surroundings within which human beings live 

and/or operate and which influence their lives and existence. In other words, the 



81 
 

term “environment'' refers to the interrelationship between human beings and their 

surroundings. 

 

In South African legislation that preceded the introduction of the new constitutional 

order in 1994, we also encounter such a wide definition/ expansive understanding of 

the term “environment''. Section 1 of the Environmental Conservation Act 73 of 1989 

(ECA) defined “environment'' as “the aggregate of surrounding objects, conditions 

and influences that influence the life and habits of man or any other organism or 

collection of organisms''. 

 

In this definition we again find a reference to the interrelationship between human 

beings and their surroundings. In this sense, “environment'' is a relative term in that it 

should be “considered in relation or proportion to something else or in connection'' 

with (Compact Oxford English dictionary (2005). 

 

In its most extensive interpretation, “environment'' means the following: 

 

 natural environment: in the strict sense, the natural world in a pure state, but 

more generally referring to renewable (air, water, animals) and non- 

renewable (soil) natural resources 

 spatial environment: man-made and natural areas (ie suburb/neighbour- 

hood, village, town, city, country) as well as specific natural landscapes 

(mountains, wetlands, rivers, seashore) 

 social (sociological) environment: comprising other people (family, 

group/community, society) 

 

Other components of the environment that are included in such a wide approach are 

the 

 economic environment 

 cultural-historical environment 

 built environment 

 political environment 

 labour or work environment 
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We find such an extensive interpretation of the concept “environment'' in the White 

Paper on Environmental Management Policy for South Africa(GN 749 in GG18894 

of 1998-05-15). It states: The word environment refers to the conditions and 

influences under which any individual or thing exists, lives or develops. These 

conditions and influences include: the natural environment including renewable and 

non- renewable natural resources such as air, water, land and all forms of life; the 

social, political, cultural, economic, working and other factors that determine people's 

place in and influence on the environment; natural and constructed spatial 

surroundings, including urban and rural landscapes and places of cultural 

significance, ecosystems and the qualities that contribute to their value. 

 

We also come across a broad understanding of the concept “environment'' in South 

African case law. Claassen J in BP Southern Africa (Pty) Ltd v MEC for 

Agriculture, Conservation, Environment and Land Affairs2004 5 SA 124 (W) (a 

case dealing with the content of section 24 of the Constitution, which is the topic of 

discussion in the next study unit) (the decision is in your reader) held that: 

 

... South Africa chose to embark upon the extensive approach to environment by 

giving it a comprehensive definition, which is as all embracing as may be imagined. 

The broad definition of `environment' in my view would include all conditions and 

influences affecting the life and habits of man. This surely would include socio-

economic conditions and influences. 

 

Viewed from this wide perspective, “environment'' would then include almost 

everything that may positively or negatively influence our human existence or our 

quality of life. There is obviously a weakness to such a wide perspective on 

“environment''. Drawing the boundaries as to what constitutes “environment'' so wide 

that virtually every topic imaginable is seen as creating an environmental issue 

undermines any effort to delineate the scope of environmental law. Similarly, since 

the law regulates a person's relationship to this wide “environment'', all law would 

(and could) be considered environmental law. Consequently, the development of 

environmental law as a distinct field of law would be pointless. According to Bell and 

McGillivray (2006:5) the danger is that instead of a separate and independent 
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subject/ discipline known as “environmental law'', the subject “becomes `The 

Environment and the Law' ''. 

 

1.3.2 A narrow/restricted perspective 

Other perspectives on the term “environment'' are narrower and relate only to certain 

components of the comprehensively defined “environment''. One such point of view 

refers only to the natural environment (ie it excludes social, cultural, economic and 

most facets of the spatial environment) and stands in contrast to the human-centred 

(anthropocentric) approach. Although “natural'' can also be interpreted in a narrow or 

wide sense, it usually refers to natural resources, and this may have influenced the 

view that “environment'' should be restricted to the natural environment. 

 

However, the natural environment has been modified by human beings to such an 

extent that we can no longer speak of a natural environment in the strict sense. 

Perhaps the closest thing to a natural environment in most countries, especially 

developed countries, is a wilderness area, as opposed to areas where humans and 

their work dominate the landscape. It follows that such a limited approach would 

unrealistically restrict our conservation efforts to the strictly natural environment. Of 

course, this is not in line with the prevailing philosophy that conservation is not an 

end in itself, but is ultimately aimed at fulfilling human needs. 

 

This reality (ie where different people ascribe different meanings to the term 

environment) is a factor that also complicates the duties, functions and powers of the 

professional or administrator who operates in the environmental sphere be it the 

environmental lawyer, the environmental manager, the environmental consultant, the 

environmentalist/ecologist or the environmental economist since the environment 

always interacts with human beings. 

 

1.3.3 Towards a more realistic demarcation of “environment'' 

 

The concept “environment'' cannot be avoided if we are to clarify the nature and 

scope of environmental law and environmental management. However, we have 

indicated the disadvantages of using the term either too widely or too narrowly. 
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Fortunately, the National Environmental Management Act 107 of 1998 (NEMA) 

contains a more realistic perspective on the term “environment''. (The Act was 

adopted to give effect to the environmental right provided for in the Constitution: 

section 24.) 

 

 

In section 1 of NEMA, environment'' is defined as 

the surroundings within which humans exist and that are made up of  

(i) the land, water and atmosphere of the earth; 

(ii) micro-organisms, plant and animal life; 

(iii) any part or combination of (i) and (ii) and the interrelationships among and 

between them; and 

(iv) the physical, chemical, aesthetic and cultural properties and conditions of the 

foregoing that influence human health and well-being; 

 

From the wording of this definition, it has been inferred that “environment'' includes: 

“our natural surroundings and those economic entities and social structures that 

determine to a large degree both our being and our well-being in the world'' (Van der 

Linde & Basson 2014). 

 

There are still many arguments for and against specific interpretations of the term 

“environment''. Nevertheless, there is general agreement that at its core, the term 

“environment'' refers to the earth's natural resources, both renew- able and non-

renewable. These resources are the object of current conservation and pollution-

control efforts (through national legislation and other methods), and it is with regard 

to these natural resources that attempts are being made to reconcile human 

development with conservation. 

 

But, in the final instance, the meaning of “environment'' is a political/policy question 

that evokes different opinions. This is the reason for Bell and McGillivray's statement 

that “environmental law is a political discipline'' (2006:12) in both a narrow and a 

wide sense. In the narrow sense it refers to the major differences that can be noticed 

between political parties as to the “correct policy to apply''. The authors (Bell & 

McGillivray) explain that the differences do not normally refer “to the ends to be 
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achieved, but to the methods to be adopted in doing so and the costs to be 

incurred''. 

 

Environmental law is also political in the wide sense in that it involves the making of 

“policy decisions about the best way to achieve certain objectives'' (Bell & 

McGillivray 2006:13). Thus, what is regarded as environmental law or environmental 

conservation and management may differ from time to time and from one country to 

another. The parameters of the term are obviously evolving and it would therefore be 

unwise to attempt to formulate a fixed definition of the term. Although sufficient clarity 

exists regarding the essential core, the term must to some extent be regarded as 

open-ended and still developing. 

 

 

 

 

 

 

1.4 Why do we protect the environment? 

 

It is in this context that the philosophical basis of the question as to why we ought to 

protect the environment arises. It can therefore be said that the question relates to 

our ethical convictions or behaviour, such as whether a certain action is good, 

acceptable (right), decent/proper or moral. 

 

The meaning of the word “ethic(s)/ethical'' The Compact Oxford English dictionary 

(2005) defines ethics as “1 the moral principles that govern a person's behaviour or 

the way in which an activity is conducted. 2 the branch of knowledge concerned with 

moral principles''. The adjective (as in “ethical demands'') is defined as “morally 

correct'' by the same dictionary. The adjective “moral'' (as in “moral principles'') is 

defined as “1 concerned with the principles of right and wrong behaviour. 2 based on 

or following the code of behaviour that is considered socially right or acceptable: they 

have a moral obligation to pay the money back''. 
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The Collins English dictionary: Millennium edition (1999) defines ethics as “a social, 

religious, or civil code of behaviour considered correct, esp. that of a particular 

group, profession, or individual'' and further as “the moral fitness of a decision, 

course of action, etc.: he doubted the ethics of their verdict''. In other words, ethical 

behaviour is behaviour that most people in the community think is right, acceptable 

and decent. 

 

Several ethical foundations for the protection of the environment exist, and they all 

provide a basis on which the individual can decide whether a course of action, which 

requires human beings to change/modify their environment, is acceptable. However, 

bear in mind that 

 

 moral philosophies deal with relationships between individuals and 

relationships between societies, and have existed for millennia 

 the ethics of environmental protection seek to provide a basis for the 

relationship between human beings and their surroundings (their world), but 

these ethical norms have been slow to develop 

 

 

We will next consider three ethical approaches to the protection of the 

environment, namelyNBNBNBNB 

 anthropocentrism (a “human-centred environmental ethic'' - Glazewski 

2005:7) 

 biocentrism (an eco-centred or “life-centred approach'' ibid) 

 sustainable development (a combination of the “human-centred 

environmental ethic'' and the eco-centred or “life-centred approach'' an 

integration of the two ethical approaches) 

 

1. Anthropocentrism 

Anthropocentrism holds that our moral duties regarding the natural world are 

determined by the duties we owe one another as humans. Thus humans are 

considered to be the central component of the planet. This view is rooted in the 
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biblical injunction which exhorts humans to subdue the earth and to rule over living 

creatures. 

 

These interpretations are not uniform, however and have led to much controversy. 

The proponents of this view argue that the bible envisages that humans have 

dominion over the natural world and that nothing else is of any intrinsic value or 

moral importance. This approach allows humans to act as they please with respect 

to nature, provided they are serving human nature. For example, the benefits of 

mining would have to be weighed against the costs of loss of natural amenity to 

humans alone. The claim of the frog species or other natural assets to continue to 

exist in their own right, would not come into the picture. Their fate would only be 

considered in so far as their demise would impact humans. 

 

An anthropocentric approach is implicit in the legal system, particularly in those legal 

norms which underpin emerging environmental law norms. The Roman law maxim 

sic uutere tuo ut alienum non laedas (you may use your property in a way which will 

not harm another), which is the cornerstone of the South African law of neighbours, 

does not suggest that the exercise of due care is for the intrinsic benefit of the 

environment or any of its non human components. Likewise the notion of inter-

generational equity, which is reflected in the reference to “present and future 

generations”, in the environmental clause of the new South African Constitution, 

reflects an anthropocentric philosophy laying down a claim for yet unborn humans. 

 

An Anthropocentric approach is reflected in NEMA section 2 which provides: 

environmental management must place people and their needs at the forefront of its 

concern and serve their physical, psychological, developmental, cultural and social 

interests equitably. 

 

2. Biocentrism (also referred to as ecocentrism) 

Biocentrism is also referred to as life-centred ethics, it maintains that all living 

things have an inherent worth by virtue of their being members of the earth’s 

“community of life”. Our duties towards nature do not stem from duties to our fellow 

humans, but are independent. Cognisance must be taken of the potential effect of 

our actions on all living things. 
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One of the leading contemporary proponents of biocentrism was the American 

philosopher Aldo Leopold, who exhorted a land ethic in his Sand County Almanac 

suggesting, a thing is right when it tends to preserve the integrity, stability and 

beauty of the biotic community. It is wrong when it tends otherwise. Leopold asked 

what we might properly make of nature. He argued that earth does not exist for our 

benefit and that we have no special status, therefore our claims should count for no 

more than those of other creatures. Other American philosophers such as Henry 

Thoreay, advocated a similar view. 

 

The biocentricist would not assert, however that, it is never permissible to destroy 

nature of its components, but rather that the moral significance of doing so must be 

considered and weighed against other consequences. Christopher Stone’s classical 

article ”should trees have standing”, towards legal rights for natural objects, argues 

that progress in law and morality has resulted in recognition being given to 

traditionally rightless entities, such as slaves and children and should in the same 

way be extended to inanimate objects.  

 

Animal centred ethics goes further in enjoining the moral effect of our actions on 

individual animals, not on species. What happens to species is only of indirect 

concern insofar as it affects individual animals. Under the animal centred view all 

living things are said to enjoy moral considerations but the moral significance of 

some living things will be greater than that of others. However, this approach ignores 

the biosphere as a whole. The Performing Animal Protection Act and the Animals 

Protection Act are examples of the legislative impact of this view. Moreover the 

courts have been prepared to recognise the locus standing of animal rights groups to 

bring actions on behalf of animals well before the requirements was relaxed by the 

Constitution.  

 

 

3. The ethic of sustainable development 

We are all familiar with the alarming statistics on increasing environmental 

degradation as a result of overpopulation, poverty, disharmony in the relationship 

between humanity and the earth, the collective impact of many minor human acts, 
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and the emphasis on specialisation which often ignores the many elements of the 

total problem. Therefore, in developing the “sustainable development'' ethic, the 

underlying theme has been that environmental deterioration leads to a reduction in 

the quality of life for all people both for present and future generations. 

 

In support of this ethic, national and international efforts have been concentrated on 

fostering human responsibility for the earth in order to secure a commitment to an 

ethic for sustainable living and to integrate conservation and development. Under the 

heading “Principles of a sustainable society'' in the Second world conservation 

strategy: Caring for the earth (1991:8), this ethic was described as: 

 

Living sustainably depends on accepting a duty to seek harmony with other people 

and with nature. The guiding rules are that people must share with each other and 

care for the Earth. Humanity must take no more from nature than nature can 

replenish. This in turn means adopting life-styles and development paths that respect 

and work within nature's limits. It can be done without rejecting the many benefits 

that modern technology has brought, provided that technology also works within 

those limits. This is a new approach to the future, not a return to the past. 

 

The World Commission on Environment and Development (WCED) (generally 

known as the Brundtland Commission), in its report entitled Sustainable 

development: A guide to our common future (1987), indicated that sustainable 

development is closely linked with two key components: 

 

 the concept of needs, in particular the essential/basic needs of the world's 

poor (the “needs'' relate to food, water, clothing, shelter and employment) 

 the idea of limitations, which are imposed by technology and society on the 

ability of the environment to meet such needs (“the limits to development are 

not absolute but are imposed by present states of technology and social 

organisation and by their impacts upon environmental resources and upon the 

biosphere's ability to absorb the effect of human activities'') 
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The sustainable development approach to the protection of the environment has 

been the central one in international environmental law over the last twenty-odd 

years with the Rio Earth Summit (1992) and subsequent international declarations 

endorsing the principle of sustainable development.  

 

The ethic of sustainable development is particularly important in the new South 

African constitutional dispensation, since it supports and promotes the establishment 

and growth of a “new democratic order'', focused on, among other things, the 

improvement of the “quality of life of all citizens'' (see the Preamble to the 

Constitution). It is further explicitly recognised in the Bill of Rights (s 24) and forms 

the basis of new environmental legislation and policy. 

 

In simple and general terms, it relates to meeting the basic needs of all 

(“development that meets the needs of the present without compromising the ability 

of future generations to meet their own needs'' as defined by the World Commission 

on Environment and Development (WCED) in the report mentioned above 

(Sustainable development: A guide to our common future 1987), and extending to all 

the opportunity to satisfy their aspirations for a better life. It also implies acceptance 

of consumption standards that are within the bounds of ecological possibility, and to 

which all can aspire. 

 

In a word, it endorses the appreciation that there is an inextricable link between 

human socio-economic systems and the environment. In the National 

Environmental Management Act 107 of 1998, “sustainable development'' is 

defined in section 1 to mean: 

 

... the integration of social, economic and environmental factors into planning, 

implementation and decision-making so as to ensure that development serves 

present and future generations. 

 

 

 

24. Environment.-Everyone has the right- 
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(a) to an environment that is not harmful to their health or well-being; and 

 

(b) to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that- 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 

 

 

 

 

 

 

 

 

 

1.5 Classification of environmental problemsNBNBNBNB 

 

We have repeatedly said that human action harms the interrelationship between 

human beings and nature in various ways. You will also agree that some damage 

done by human beings cannot be reversed, either by human conduct or by nature 

(eg the long-term effects of soil erosion, desertification and deforestation). Before 

considering ways and means of solving environmental problems, we believe it is a 

good idea to identify the environmental problems facing us. 

 

Problems emanating from environmental damage may be divided roughly into four 

categories, according to the different approaches required for their effective solution. 

They are as follows: 

 degradable wastes 

 persistent wastes 

 reversible biological and geophysical impacts 

 irreversible biological and geophysical impacts 
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Degradable wastes 

This category includes the pollution of water by organic wastes, air pollution by 

products of combustion, thermal pollution and noise pollution. These problems can 

usually be resolved successfully within existing legal, economic and societal 

frameworks. 

 

Persistent wastes 

These substances are removed very slowly from the biosphere by natural processes. 

Examples include heavy metals (lead, cadmium and mercury), certain human-

produced chemical compounds (eg DDT and plastics) and certain types of nuclear 

waste. These problems require a different treatment from that described for 

degradable wastes, and technological solutions are not always available. Strict 

administrative control is therefore needed to deal with persistent wastes, and 

problems caused by these wastes should be viewed in a serious light. 

 

Reversible biological and geophysical impacts 

The distinction between reversible and irreversible (see below) impacts is not clear-

cut and is therefore open to criticism. Reversible impacts could include agriculture, 

road-building, or opencast mining operations in large, stable 17 ecosystems. The 

effects of such activities are likely to deprive communities of environmental amenities 

and could lead to a reduction in the quality of living. But, with adequate planning and 

timely expenditure, such impacts can be minimised or maintained at acceptable 

levels. 

 

The problems are serious because social and political indifference lead to vast areas 

of the earth being degraded to an extent that damage is now also taking place in 

unstable, fragmented areas, which do not allow for the reversal of actions. These 

problems emphasise the need for human actions to be in harmony with natural 

processes. 

 

Irreversible biological and geophysical impacts 

The most common of these problems is the extinction of animals, plants and fragile 

ecosystems. Nowadays, possible changes in the world's climate and weather 
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resulting from certain actions, as well as the exploitation of some of the earth's 

resources to the point of extinction, require urgent attention.  

 

As a result of the large-scale environmental changes that may be caused by these 

problems, international - rather than local or national control is required. Within this 

category, major social and political adjustments will ultimately be required to order 

life within acceptable limits. 
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PLEASE NOTE FURTHER that this activity may form the basis of examination 

questions. 
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In exercising his/her (public) powers or performing his/her (public) functions, an EMI 

performs an “administrative action'' and has to adhere to the principles of just 

administrative action in terms of section 33 of the Constitution and the provisions of 

the Promotion of Administrative Justice Act 3 of 2000 (PAJA), since PAJA gives 

content to the right to just administrative action. The following brief discussion will 

give you some insight into the work of EMIs, particularly in cases where they perform 

administrative action that necessitates adherence to the right to just administrative 

action as set out in section 33 of the Constitution and elaborated upon in PAJA. 

 

 

 

 

 

 

7.3.3.2 Nature of the environmental management inspector's employment 

 

The description of EMIs falls within the definition of “organs of state'', as set out in 

section 239 of the Constitution. (Carefully study the provisions of s 239 once again to 

refresh your memory.) They are also part of the “public administration'' and are thus 

bound by the provisions of the Constitution (s 195 - “Basic values and principles 

governing public administration''). Legislation that has already been designated to 

these inspectors includes NEMA; the Environment Conservation Act 73 of 1989; the 

National Environmental Management: Biodiversity Act of 2004; the National 

Environmental Management: Protected Areas Act of 2003; and the National Water 

Act 

of 1998. In some cases, certain sections of different environmental legislation or a 

combination of legislation are designated to certain inspectors. It is likely that more 

and more legislation will be added to the sphere of EMI enforcement in due course. 

 

As organs of state, EMIs act within the public-law relationship and thus with state 

authority. In other words, they act with the authority, powers and functions vested in 

them in terms of the law. They are therefore bound by the Constitution to act within 

the law and the powers vested in them in terms of legislation. Persons against whom 

they act (eg individuals, companies, developers) may be coerced to comply with the 
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law (eg through the suspension of the permit holder's permit to enforce compliance 

with permit prescriptions) but, broadly speaking, they always act in the public interest 

(eg for the protection of biodiversity in terms of the national environmental 

management system and to ensure effective governance of environmental affairs). 

 

The action taken (eg to suspend the permit) affects the rights of the permit holder 

and must therefore be just administrative action (administrative justice must prevail). 

Administrative justice ensures that administrative action is lawful and reasonable and 

that fair procedures were followed. Where rights have been adversely affected, the 

administrator (EMI) must furnish written reasons for such action (see section 33(2) of 

the Constitution and section 5 of PAJA). 

 

7.3.3.3 The compliance notice issued by the EMI 

 

The EMI's powers in terms of issuing compliance notices are set out in section 31L 

of NEMA (“Power to issue compliance notices''). The EMI may issue a compliance 

notice in a prescribed form, following prescribed procedures, if there are reasonable 

grounds for believing that a person has not complied with a provision of the law for 

which the EMI has been designated, or with a term or condition of permit, 

authorisation or other 

instruments issued in terms of that law. 

 

PLEASE NOTE: Winstanley (Paterson & KotzeÂ (eds) 2009:234, de-scribes the 

purpose of a compliance notice as follows: “Unsurprisingly, the purpose of a 

compliance notice is to seek to ensure legal compliance by defaulting [our emphasis] 

parties.'' 

 

If a person fails to comply with a compliance notice, section 31N provides that the 

EMI must report such non-compliance to the Minister/MEC. The Minister/ MEC may  

 revoke or vary the relevant permit, authorisation “or other instrument'' that is 

the subject of the compliance notice 

 take any necessary steps and recover the costs of doing so from the person 

who failed to comply 
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Before the commencement of the 2009 amending Act (Environmental Laws 

Amendment Act 14 of 2009), the Minister/MEC had the discretionary power to “(c) 

report the matter to a Director of Public Prosecutions''. However, paragraph (c) was 

deleted by section 20 of the 2009 amending Act. It is accepted that the compliance 

notice in line with the reality that an EMI performs administrative action as an organ 

of state constitutes an “administrative action'' and must therefore comply with the 

principles of just administrative action as set out in section 33 of the Constitution and 

PAJA. 

 

The EMI is an administrator (organ of state) and is performing an administrative 

action when issuing a compliance notice, for example. In this capacity, the EMI acts 

within the public-law relationship characterised by the EMI's state authority. The EMI 

forms part of the public administration responsible for environmental affairs. The EMI 

must act impartially, efficiently and be transparent, responsive and accountable in 

executing administrative action. Inspectors must ensure that environmental law rules 

are obeyed, and that sanctions are properly applied to punish perpetrators. (When 

exercising their functions the inspectors must follow the rules and conduct 

themselves in compliance with the prescripts of the Constitution and PAJA to ensure 

that the right to just administrative action is upheld.) 

 

 

 

7.3.3.4 Control of the EMIs 

 

In executing these actions, EMIs must act in a lawful manner in compliance with their 

constitutional obligations. An aggrieved person has the opportunity to appeal to a 

higher authority or the courts for redress in cases of defective (unlawful) 

administrative action by the EMIs. & Internal review of administrative action 

 

First of all, the public administration must be given the opportunity to correct its own 

defective (invalid/unlawful) administrative action. This forms part of day-to-day 

administration and is usually provided for in legislation (eg s 43 of NEMA). 
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Secondly, during internal administrative review by the higher authority (the Minister 

or MEC), an alleged defective action is tested (ie reviewed in detail), corrected (eg 

amended, set aside or withdrawn) and the aggrieved person presented with a 

remedy (eg reinstatement of a suspended permit, payment of compensation). The 

EMI who acted unlawfully is usually subjected to internal departmental forms of 

discipline & Judicial review of administrative action 

 

Thirdly, as a rule, the courts are reluctant to interfere in the functioning of the public 

administration or the application of public policy. The general rule is that internal 

(domestic) remedies must be exhausted before the aggrieved person approaches 

the court - a precondition before a court of law is approached. However, exceptions 

do exist (eg in the case of a mala fide EMI). Another precondition is that the 

particular person has to have the necessary locus standi (legal standing) to 

approach a court of law  “Who may enforce the environmental right: the matter of 

legal standing ( locus standi)''.) 

 

The grounds of judicial review of administrative action are now mainly codified in 

PAJA and cover a wide range of grounds relating to decision making and the 

authority of the decision maker (the administrator the EMI in our discussion), the 

decision itself and the impact of the decision - s 6 of PAJA. The grounds of review of 

administrative action include unauthorised action (eg unauthorised delegation or 

bias); failure to comply with mandatory and material procedures or conditions 

prescribed by the empowering provision; procedurally unfair administrative action; 

failure to take a decision; and unlawfulness generally. Section 7 of PAJA deals with 

the “procedure for judicial review'' and section 8 relates to the “remedies in 

proceedings for judicial review'' (the orders that the court makes, should the 

applicant be successful in the review application).  

 

7.3.4 Abatement notices 

Certain statutes give power to an administrative official or some organ of state to 

order a member of the regulated community to do something in order to abate (stop 

or halt) a nuisance, pollution or some other situation that is problematic. Such an 

order is referred to as an abatement notice. According to Winstanley (in Paterson & 

KotzeÂ (eds) 2009:236), notices of this nature apply in more specific circumstances 
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than the directives discussed above. The author adds (2009:236-237) that The 

category of competent authorities empowered to issue them is ordinarily small, and 

the remedies that may be prescribed are often very specific. As a result, abatement 

notices will only be useful tools for achieving compliance in particular cases, and the 

value of many of them may have been superseded by the broad directive powers 

contained in NEMA and the NWA. We will now discuss two examples of abatement 

notices: one under the 

National Forests Act 84 of 1998 and the other under the Health Act 63 of 1977. 

 

 

7.3.5 Suspension or withdrawal of authorisations 

 

The term “authorisation'', as used in this study unit, refers to all kinds of permits, 

licences, approvals, consents, et cetera and includes the “environmental 

authorisation'' issued in terms of section 24 of NEMA. So “authorisation'' is used here 

in a more general sense than the “environmental authorisation'' issued in terms of 

section 24 of NEMA. 

 

Another administrative measure that may be used to secure compliance is 

administrative suspension or cancellation of authorisations. Administrative bodies 

may be given discretion to suspend or cancel authorisations, usually where the 

holders of the authorisations have failed to comply with the terms of the 

authorisations. The threat of suspension or cancellation arguably provides an 

incentive to operate within the confines of the terms of the authorisations. 

 

It is essential that, before exercising such suspension or withdrawal powers, the 

administrator adhere to all prescribed procedural and other requirements. Failure to 

adhere to such requirements may provide grounds for challenging the suspension or 

withdrawal. Where there are no specific procedural requirements for the specific 

authorisation's suspension or withdrawal, it is arguably necessary to comply with the 

requirements set out in PAJA. Kidd (2002:36) contends that where an activity 

continues after an authorisation has been withdrawn, there may be a need to apply 

to court for an interdict, with a view to bringing the activity to a halt. 
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An example of a suspension of an authorisation is the suspension of an 

environmental authorisation issued in terms of NEMA. The procedure is set out in 

the Environmental Impact Assessment Regulations 2014 (hereafter EIA Regulations 

2014). With regard to withdrawal, we will look at the Marine Living Resources Act 18 

of 1998. 

 

7.3.5.2 Suspension of an environmental authorisation under NEMA 

 

Regulation 47 of the EIA Regulations 2014 provides that the competent authority 

may by written notice, providing the reasons for the suspension, to the holder of an 

environmental authorisation, suspend with immediate effect an environmental 

authorisation if 

 there are reasonable grounds for believing that the contravention or non- 

compliance with a condition of the authorisation is causing harm to the 

environment; or 

 suspension of the authorisation is necessary to prevent harm or further harm 

to the environment; or 

 a condition of the authorisation has been contravened or is not being 

complied with; 

 the authorisation was obtained through 

- fraudulent means; or 

- the misrepresentation or non-disclosure of material information; or 

 the activity has permanently or indefinitely been discontinued; or 

 unforeseen circumstances lead to potential significant detrimental effects on 

the environment or on human rights 

 

Before the competent authority (an administrative body or official/organ of state) 

issues the suspension notice, the competent authority must notify the holder of the 

authorisation, in writing, of the proposed suspension and the reasons for considering 

suspension of the authorisation. The competent authority is required to give the 

holder of the authorisation an opportunity to comment on any relevant environmental 

audit report submitted to or obtained by the competent authority; and to submit any 
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representations on the proposed suspension that the holder of the authorisation 

wishes to make. 

 

PLEASE NOTE: The notification and provision of an opportunity to comment may be 

complied with after a suspension only where suspension of the authorisation is 

necessary to prevent harm or further harm to the environment or where notification 

and an opportunity to comment would defeat the purpose of the suspension. 

 

7.3.5.3 Withdrawal of an authorisation 

Section 28 of the Marine Living Resources Act provides that if a holder of any right, 

licence or permit issued in terms of the Marine Living Resources Act engages in 

certain conduct, for example contravention of or failure to comply with a condition 

imposed in the right, licence or permit, the Director-General may, by written notice to 

such holder, request the holder to show cause in writing, within a period of 21 days 

from the date of the notice, why the right, licence or permit should not, inter alia, be 

revoked or cancelled. After expiry of the 21-day period, the Director-General may 

refer the matter, together with any reason furnished by the holder in question, to the 

Minister for the Minister's decision. When the matter is referred to the Minister, the 

Minister may, inter 

alia, revoke the right, licence or permit. Please note that section 28 of the Marine 

Living Resources Act also cater for the suspension of the authorisation,  

 

7.3.6 Administrative penalties 

 

Administrative penalties are fines that are imposed by the regulator on the regulated 

community as some form of sanction against engaging in prohibited conduct. A 

distinguishing feature of the administrative penalty is that it is not imposed by a court 

of law, but rather by the administrator himself/ herself/itself. Kidd (2002:39) contends 

that the use of an administrative penalty may violate constitutional provisions. He 

suggests that the administrative penalty will withstand constitutional scrutiny if the 

infringement is minor and the administrative penalty small. He further suggests that 

the right to appeal may mitigate this shortcoming/flaw. 
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An example of an administrative penalty is the administrative penalty provided for by 

Section 24G of NEMA. In terms of NEMA, it is prohibited to commence certain listed 

activities without environmental authorisation. Where a person commences such a 

listed activity without environmental authorisation, he or she may apply for the 

rectification of the unlawful commencement of the listed activity. The process of 

rectification involves, inter alia, the submission of information and various reports to 

the Minister or MEC. Before the Minister or MEC considers the information and 

reports, it is required that the applicant pay an administrative fine not exceeding R1 

million. The amount of the administrative fine applicable to a particular application is 

determined by the relevant competent authority. 

 

7.3.7 Advantages and disadvantages of administrative measures 

 

The advantages of administrative measures include the following: 

 A lower standard of proof is required for administrative measures than that 

required in criminal law. 

 Administrative measures are cheaper to administer (implement) than criminal 

measures. 

 They are potentially more efficient than other command-and-control 

mechanisms (Kidd 2002:33). 

 

 

 

7.4 Civil measures 

 

In the context of this study unit, the term “civil measures'' refers to common- law 

measures aimed at compliance and enforcement. Long before the principal 

environmental legislation had been passed, the common law was instrumental in 

curbing pollution. This was primarily undertaken through the law of delict and 

neighbour law. The latter body of law is closely associated with the law of nuisance. 
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Nowadays the common law may be employed by individuals and/or administrative 

bodies in the enforcement of environmental protection efforts. Civil litigation based 

on the common law may also bring to the fore issues that should be solved by 

legislation. In addition, it may serve a publicity function see, for example, Rabie 

“Legal remedies for environmental protection'' CILSA (1972) 247 at 254. 

 

In civil litigation, a court may make three important orders: 

 an order for payment of money (damages/compensation) 

 an order compelling or interdicting the performance of an act 

 a declaration as to the legal rights of the parties 

 

7.4.2 Damages (compensation) 

The value to society of a compensatory/damages judgment lies in the fact that it 

renders pollution expensive, and by this means economically motivates polluters and 

potential polluters to refrain from such activities. However, compensation has serious 

limitations in the environmental sphere. Compensation is often difficult to measure. 

In addition, pollution damage is difficult to attribute to a particular defendant and is 

often diffuse. Further, compensation does not prevent the continuation of the harmful 

practice, and so it may be imperative to complement the compensation with an 

interdict restraining the continuance of the polluting activity  

 

7.4.3 Interdict 

An interdict is a double-edged sword: it has the potential to compel administrative 

bodies and officials to comply with their environmentally relevant statutory duties. At 

the same time, it may serve the interests of administrative bodies and officials in 

compelling persons to comply with environmental law generally. (See, for example, 

Harms in Joubert (ed) The interdict is nonetheless a very useful tool with regard to 

the preventive and precautionary principles of environmental law. It has a number of 

advantages: It can be obtained within hours if the matter at hand is sufficiently 

urgent; it is easier to prove the need for an injunction than for a criminal sanction, 

since the burden of proof is the preponderance of probabilities and not proof beyond 

reasonable doubt; further, the applicant may recover the costs of the application if 

the application is successful. However, the interdict does not carry the same stigma 
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that a criminal sanction carries, especially in the case of serious environmental 

wrongdoing. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

THE RISE OF ENVIRONMENTAL CONCERNS GLOBALLY AND IN SOUTH 

AFRICA AND SOUTH AFRICAN ENVIRONMENTAL LAW 

STUDY UNIT 

 

By the end of this study unit, you should be able to 

& explain what constitutes the “environment'' 

& explain why it is difficult to define “environment'' 

& provide a basic definition of “environment'' 

& explain why it is important to protect the environment 

& mention ways of protecting the environment 

& explain why law is an important tool to protect the environment 

& explain why protecting and managing the environment includes a political (policy) 

dimension 

& briefly explain what is meant by the “sustainable development'' principle 

& briefly explain what you understand by “environmental management'' 

 

1.1 Introduction: environmental concerns 
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Traditionally, the American magazine Time devotes its first issue of each year to a 

“man/woman of the year'' who made headlines the previous year, for whatever 

reason. In its issue nearly a quarter of a century ago (2 January 1989, to be precise), 

the unconventional choice was not a man/woman of the year, but the earth as 

“planet of the year''. The reason given for the unusual choice was the “earth's 

vulnerability to man's reckless ways'' (Time1989:6).  

 

In the subsequent articles, the four most pressing threats to the “earth's 

environment'' at that time were identified under the following headings (and the 

problem was briefly summarised under a subheading; in brackets, we have added a 

brief explanation of the summarised problems in more “modern'' language): 

1. The Death of Birth: The problem: Man is recklessly wiping out life on earth'' (the 

destruction of biodiversity) 

2. Feeling the Heat: The problem: Greenhouse gases could create a climactic 

calamity'' (global warming, or to use the more acceptable term today, “climate 

change'') 

3. A stinking Mess: The problem: Throwaway societies befoul their land and seas'' 

(waste on land and at sea) 

4. Too many Mouths: The problem: Swarms of people are running out of food and 

space'' (overpopulation) 

 

The reference to “earth's vulnerability to man's reckless ways'' highlights the 

relationship between human beings and their environment. This relationship (as the 

reference suggests) is uneasy, challenging and complex.  

 

At present (the second decade into the 21st century), threats to the environment 

have not diminished. Dramatic headlines underscore this reality: “Save the rain 

forests!''; “Illegal fishing with driftnets depletes our oceans''; “Why a sardine 

sandwich is better than a tuna roll''; “Oil spill destroyed rare marine life: the deep 

water [drilling for oil] dilemmas''; “We choke on industrial air pollution!'' and “We 

drown in rivers of waste!'' 
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We are constantly reminded that our planet is becoming ecologically more unstable 

and increasingly more vulnerable to natural hazards as a result of the depletion of its 

natural resources and the deterioration and destruction of its natural processes. In 

the 2002 Johannesburg Declaration on Sustainable Development, the ongoing 

threats facing our planet were detailed as follows (par 13): 

 

The global environment continues to suffer. Loss of biodiversity continues, fish 

stocks continue to be depleted, desertification claims more and more fertile land, the 

adverse effects of climate change are already evident, natural disasters are more 

frequent and more devastating and developing countries more vulnerable, and air, 

water and marine pollution continue to rob millions of a decent life. 

 

1.2 Justification for studying legal rules relating to the protection of the environment 

 

In Environmental law, the key textbook on environmental law in Britain, the authors 

Bell and McGillivray put forward five “points of justification'', which could (and should) 

justify the study of the subject of environmental law (2006:3-4). Although the 

considerations they mention are primarily aimed at the British audience, the issues 

are just as pertinent to us in South Africa. 

The five considerations are as follows: 

 

1. The importance of the environment 

A key consideration is the general recognition that the environment is important and 

that efforts should be made to protect it. To a great extent, the protection of the 

environment is perhaps the biggest “contemporary issue'' in the 21st century. In both 

policymaking and decision making across a wide range of issues, environmental 

considerations are central. Moreover, there is a growing perception that 

environmental considerations are “integral to all aspects of life''. Evidence of the 

importance of the environment is also found in those issues that pose a risk to the 

environment and require specific responses. Examples of such issues include 

climate change and waste disposal. 

 

2. The major challenge of protecting the environment 
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Globally, there are considerable problems facing the environment, which require 

responses and solutions. These problems include climate change, the destruction of 

the ozone layer, acid rain, deforestation and toxic waste. The challenge is also 

significant in terms of the “range of problems and issues'' facing the environment, 

such as air pollution, water pollution, noise pollution, lack of and/or fragmented waste 

management, radioactivity, the overuse of pesticides and the need to conserve 

wildlife (think, for example, of the scourge of illegal rhinoceros poaching in South 

Africa). Moreover, the challenge is huge “in terms of the knowledge and skills 

required to understand a particular issue'' (Bell & McGillivray 2006:4). The authors 

explain that this major challenge relates to the fact that “law'' in general - and 

environmental law, in particular - is only one element in a chiefly “cross-disciplinary 

topic'' and that, as a result, some understanding of “the scientific, political, and 

economic processes involved in environmental degradation'' is also required ( ibid ). 

 

 

 

 

It is therefore not surprising that the protection of the environment is high on most 

peoples' list of priorities. (Think, for example, of the many NGOs (non- governmental 

organisations) that are active in the field of environmental protection and their wide 

range of activities, such as Greenpeace, Green- peace Africa, Sea Shepherd, 

Endangered Wildlife Trust (EWT) and the World Wide Fund for Nature (WWF).) 

Hence, environmental protection is a major challenge politically. 

 

3. In the management of the environment, law is central 

Notwithstanding the problem of determining the “exact scope and definition of 

environmental law'' (the topic of the next study unit), environmental law is the 

principal tool to manage the environment. To a certain extent, this certainty “merely 

reflects the regrouping or re-categorization of matters that have always been there'' ( 

ibid ). An example would be the use of “nuisance control'', well-known in private law, 

in combating noise pollution. 

 

4. The immensity and complexity of environmental laws 
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Britain has promulgated a vast number of laws, policies and guidelines in recent 

times. In that respect, South Africa is no different. Over and above the recognition of 

an environmental right (s 24 of the Constitution of the Republic of South Africa, 

1996) the South African Parliament adopted a number of Acts, varying in complexity 

and geared towards the protection and management of the environment, for example 

the National Environmental Management Act 107 of 1998 (NEMA) and the so-called 

sectoral environmental management Acts (SEMAs), such as the National 

Environmental Management: Biodiversity Act 10 of 2004. Apart from national 

legislation, the nine provinces are also empowered to pass legislation dealing with 

environmental protection. 

 

While policy guidelines are, strictly speaking, not laws, they are issued by the state 

department that deals with environmental matters and contribute to the number of 

rules and regulations for managing the environment. (We will elaborate on this 

matter in the study unit dealing with constitutional law and the environment.) 

 

5. More frequent use of the law in environmental disputes 

According to the authors, the public increasingly views the results of `environmental' 

decisions as unsatisfactory''. Put differently, there is a general perception that the 

policies and procedures used by decision makers are “failing the public and the 

environment'' ( ibid ). This has led to the increasing use of law by environmental 

groups as “an alternative to direct action'' ( ibid ). Law has also been used by local 

residents to put pressure on the planning system to protect their own personal and 

property interests against “unwelcome developments'' ( ibid ). This observation is 

also true of the situation in South Africa, if you consider how often ratepayers 

approach the courts regarding environmentally unsound developments in their 

suburbs or communities. 
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1.3 The meaning of the term “environment'' 

 

 

1.3.1 A wide/expansive perspective 

 

When consulting a dictionary to find the meaning of the term “environment'', we find 

the following: “1 external conditions or surroundings, esp. those in which people live 

or work. 2 Ecology. The external surroundings in which a plant or animal lives, which 

tend to influence its development and behaviour '' (Collins English dictionary: 

Millennium edition 1998). 

 

The Compact Oxford English dictionary (2005) defines the noun “environment'' as “1 

the surroundings or conditions in which a person, animal, or plant lives or operates. 2 

(the environment) the natural world, especially as affected by human activity ...'' 

From the dictionary definitions of “environment'', we learn that the term primarily 

concerns the external conditions or surroundings within which human beings live 

and/or operate and which influence their lives and existence. In other words, the 

term “environment'' refers to the interrelationship between human beings and their 

surroundings. 

 

In South African legislation that preceded the introduction of the new constitutional 

order in 1994, we also encounter such a wide definition/ expansive understanding of 

the term “environment''. Section 1 of the Environmental Conservation Act 73 of 1989 

(ECA) defined “environment'' as “the aggregate of surrounding objects, conditions 

and influences that influence the life and habits of man or any other organism or 

collection of organisms''. 

 

In this definition we again find a reference to the interrelationship between human 

beings and their surroundings. In this sense, “environment'' is a relative term in that it 

should be “considered in relation or proportion to something else or in connection'' 

with (Compact Oxford English dictionary (2005). 

 

In its most extensive interpretation, “environment'' means the following: 
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 natural environment: in the strict sense, the natural world in a pure state, but 

more generally referring to renewable (air, water, animals) and non- 

renewable (soil) natural resources 

 spatial environment: man-made and natural areas (ie suburb/neighbour- 

hood, village, town, city, country) as well as specific natural landscapes 

(mountains, wetlands, rivers, seashore) 

 social (sociological) environment: comprising other people (family, 

group/community, society) 

 

Other components of the environment that are included in such a wide approach are 

the 

 economic environment 

 cultural-historical environment 

 built environment 

 political environment 

 labour or work environment 

 

We find such an extensive interpretation of the concept “environment'' in the White 

Paper on Environmental Management Policy for South Africa(GN 749 in GG18894 

of 1998-05-15). It states: The word environment refers to the conditions and 

influences under which any individual or thing exists, lives or develops. These 

conditions and influences include: the natural environment including renewable and 

non- renewable natural resources such as air, water, land and all forms of life; the 

social, political, cultural, economic, working and other factors that determine people's 

place in and influence on the environment; natural and constructed spatial 

surroundings, including urban and rural landscapes and places of cultural 

significance, ecosystems and the qualities that contribute to their value. 

 

We also come across a broad understanding of the concept “environment'' in South 

African case law. Claassen J in BP Southern Africa (Pty) Ltd v MEC for 

Agriculture, Conservation, Environment and Land Affairs2004 5 SA 124 (W) (a 
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case dealing with the content of section 24 of the Constitution, which is the topic of 

discussion in the next study unit) (the decision is in your reader) held that: 

 

... South Africa chose to embark upon the extensive approach to environment by 

giving it a comprehensive definition, which is as all embracing as may be imagined. 

The broad definition of `environment' in my view would include all conditions and 

influences affecting the life and habits of man. This surely would include socio-

economic conditions and influences. 

 

Viewed from this wide perspective, “environment'' would then include almost 

everything that may positively or negatively influence our human existence or our 

quality of life. There is obviously a weakness to such a wide perspective on 

“environment''. Drawing the boundaries as to what constitutes “environment'' so wide 

that virtually every topic imaginable is seen as creating an environmental issue 

undermines any effort to delineate the scope of environmental law. Similarly, since 

the law regulates a person's relationship to this wide “environment'', all law would 

(and could) be considered environmental law. Consequently, the development of 

environmental law as a distinct field of law would be pointless. According to Bell and 

McGillivray (2006:5) the danger is that instead of a separate and independent 

subject/ discipline known as “environmental law'', the subject “becomes `The 

Environment and the Law' ''. 

 

1.3.2 A narrow/restricted perspective 

Other perspectives on the term “environment'' are narrower and relate only to certain 

components of the comprehensively defined “environment''. One such point of view 

refers only to the natural environment (ie it excludes social, cultural, economic and 

most facets of the spatial environment) and stands in contrast to the human-centred 

(anthropocentric) approach. Although “natural'' can also be interpreted in a narrow or 

wide sense, it usually refers to natural resources, and this may have influenced the 

view that “environment'' should be restricted to the natural environment. 

 

However, the natural environment has been modified by human beings to such an 

extent that we can no longer speak of a natural environment in the strict sense. 

Perhaps the closest thing to a natural environment in most countries, especially 
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developed countries, is a wilderness area, as opposed to areas where humans and 

their work dominate the landscape. It follows that such a limited approach would 

unrealistically restrict our conservation efforts to the strictly natural environment. Of 

course, this is not in line with the prevailing philosophy that conservation is not an 

end in itself, but is ultimately aimed at fulfilling human needs. 

 

This reality (ie where different people ascribe different meanings to the term 

environment) is a factor that also complicates the duties, functions and powers of the 

professional or administrator who operates in the environmental sphere be it the 

environmental lawyer, the environmental manager, the environmental consultant, the 

environmentalist/ecologist or the environmental economist since the environment 

always interacts with human beings. 

 

1.3.3 Towards a more realistic demarcation of “environment'' 

 

The concept “environment'' cannot be avoided if we are to clarify the nature and 

scope of environmental law and environmental management. However, we have 

indicated the disadvantages of using the term either too widely or too narrowly. 

 

Fortunately, the National Environmental Management Act 107 of 1998 (NEMA) 

contains a more realistic perspective on the term “environment''. (The Act was 

adopted to give effect to the environmental right provided for in the Constitution: 

section 24.) 

 

 

In section 1 of NEMA, environment'' is defined as 

the surroundings within which humans exist and that are made up of  

(i) the land, water and atmosphere of the earth; 

(ii) micro-organisms, plant and animal life; 

(iii) any part or combination of (i) and (ii) and the interrelationships among and 

between them; and 

(iv) the physical, chemical, aesthetic and cultural properties and conditions of the 

foregoing that influence human health and well-being; 
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From the wording of this definition, it has been inferred that “environment'' includes: 

“our natural surroundings and those economic entities and social structures that 

determine to a large degree both our being and our well-being in the world'' (Van der 

Linde & Basson 2014). 

 

There are still many arguments for and against specific interpretations of the term 

“environment''. Nevertheless, there is general agreement that at its core, the term 

“environment'' refers to the earth's natural resources, both renew- able and non-

renewable. These resources are the object of current conservation and pollution-

control efforts (through national legislation and other methods), and it is with regard 

to these natural resources that attempts are being made to reconcile human 

development with conservation. 

 

But, in the final instance, the meaning of “environment'' is a political/policy question 

that evokes different opinions. This is the reason for Bell and McGillivray's statement 

that “environmental law is a political discipline'' (2006:12) in both a narrow and a 

wide sense. In the narrow sense it refers to the major differences that can be noticed 

between political parties as to the “correct policy to apply''. The authors (Bell & 

McGillivray) explain that the differences do not normally refer “to the ends to be 

achieved, but to the methods to be adopted in doing so and the costs to be 

incurred''. 

 

Environmental law is also political in the wide sense in that it involves the making of 

“policy decisions about the best way to achieve certain objectives'' (Bell & 

McGillivray 2006:13). Thus, what is regarded as environmental law or environmental 

conservation and management may differ from time to time and from one country to 

another. The parameters of the term are obviously evolving and it would therefore be 

unwise to attempt to formulate a fixed definition of the term. Although sufficient clarity 

exists regarding the essential core, the term must to some extent be regarded as 

open-ended and still developing. 

 

1.4 Why do we protect the environment? 
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It is in this context that the philosophical basis of the question as to why we ought to 

protect the environment arises. It can therefore be said that the question relates to 

our ethical convictions or behaviour, such as whether a certain action is good, 

acceptable (right), decent/proper or moral. 

 

The meaning of the word “ethic(s)/ethical'' The Compact Oxford English dictionary 

(2005) defines ethics as “1 the moral principles that govern a person's behaviour or 

the way in which an activity is conducted. 2 the branch of knowledge concerned with 

moral principles''. The adjective (as in “ethical demands'') is defined as “morally 

correct'' by the same dictionary. The adjective “moral'' (as in “moral principles'') is 

defined as “1 concerned with the principles of right and wrong behaviour. 2 based on 

or following the code of behaviour that is considered socially right or acceptable: they 

have a moral obligation to pay the money back''. 

 

The Collins English dictionary: Millennium edition (1999) defines ethics as “a social, 

religious, or civil code of behaviour considered correct, esp. that of a particular 

group, profession, or individual'' and further as “the moral fitness of a decision, 

course of action, etc.: he doubted the ethics of their verdict''. In other words, ethical 

behaviour is behaviour that most people in the community think is right, acceptable 

and decent. 

 

Several ethical foundations for the protection of the environment exist, and they all 

provide a basis on which the individual can decide whether a course of action, which 

requires human beings to change/modify their environment, is acceptable. However, 

bear in mind that 

 

 moral philosophies deal with relationships between individuals and 

relationships between societies, and have existed for millennia 

 the ethics of environmental protection seek to provide a basis for the 

relationship between human beings and their surroundings (their world), but 

these ethical norms have been slow to develop 
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We will next consider three ethical approaches to the protection of the 

environment, namely 

 anthropocentrism (a “human-centred environmental ethic'' - Glazewski 

2005:7) 

 biocentrism (an eco-centred or “life-centred approach'' ibid) 

 sustainable development (a combination of the “human-centred 

environmental ethic'' and the eco-centred or “life-centred approach'' an 

integration of the two ethical approaches) 

 

1. Anthropocentrism 

Anthropocentrism holds that our moral duties regarding the natural world are 

determined by the duties we owe one another as humans. Thus humans are 

considered to be the central component of the planet. This view is rooted in the 

biblical injunction which exhorts humans to subdue the earth and to rule over living 

creatures. 

 

These interpretations are not uniform, however and have led to much controversy. 

The proponents of this view argue that the bible envisages that humans have 

dominion over the natural world and that nothing else is of any intrinsic value or 

moral importance. This approach allows humans to act as they please with respect 

to nature, provided they are serving human nature. For example, the benefits of 

mining would have to be weighed against the costs of loss of natural amenity to 

humans alone. The claim of the frog species or other natural assets to continue to 

exist in their own right, would not come into the picture. Their fate would only be 

considered in so far as their demise would impact humans. 

 

An anthropocentric approach is implicit in the legal system, particularly in those legal 

norms which underpin emerging environmental law norms. The Roman law maxim 

sic uutere tuo ut alienum non laedas (you may use your property in a way which will 

not harm another), which is the cornerstone of the South African law of neighbours, 
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does not suggest that the exercise of due care is for the intrinsic benefit of the 

environment or any of its non human components. Likewise the notion of inter-

generational equity, which is reflected in the reference to “ present and future 

generations”, in the environmental clause of the new South African Constitution, 

reflects an anthropocentric philosophy laying down a claim for yet unborn humans. 

 

An Antropocentric approach is reflected in NEMA section 2 which provides: 

environmental management must place people and their needs at the forefront of its 

concern and serve their physical, psychological, developmental, cultural and social 

interests equitably. 

 

2. Biocentrism (also referred to as ecocentrism) 

Biocentrism is also referred to as life-centred ethics, it maintains that all living 

things have an inherent worth by virtue of their being members of the earth’s 

“community of life”. Our duties towards nature do not stem from duties to our fellow 

humans, but are independent. Cognisance must be taken of the potential effect of 

our actions on all living things. 

 

 

One of the leading contemporary proponents of biocentrism was the American 

philosopher Aldo Leopold, who exhorted a land ethic in his Sand County Almanac 

suggesting, a thing is right when it tends to preserve the integrity, stability and 

beauty of the biotic community. It is wrong when it tends otherwise. Leopold asked 

what we might properly make of nature. He argued that earth does not exist for our 

benefit and that we have no special status, therefore our claims should count for no 

more than those of other creatures. Other American philosophers such as Henry 

Thoreay, advocated a similar view. 

 

The biocentricist would not assert, however that, it is never permissible to destroy 

nature of its components, but rather that the moral significance of doing so must be 

considered and weighed against other consequences. Christopher Stone’s classical 

article ”should trees have standing”, towards legal rights for natural objects, argues 

that progress in law and morality has resulted in recognition being given to 
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traditionally rightless entities, such as slaves and children and should in the same 

way be extended to inanimate objects.  

 

Animal centred ethics goes further in enjoining the moral effect of our actions on 

individual animals, not on species. What happens to species is only of indirect 

concern insofar as it affects individual animals. Under the animal centred view all 

living things are said to enjoy moral considerations but the moral significance of 

some living things will be greater than that of others. However, this approach ignores 

the biosphere as a whole. The Performing Animal Protection Act and the Animals 

Protection Act are examples of the legislative impact of this view. Moreover the 

courts have been prepared to recognise the locus standing of animal rights groups to 

bring actions on behalf of animals well before the requirements was relaxed by the 

Constitution.  

 

 

3. The ethic of sustainable development 

We are all familiar with the alarming statistics on increasing environmental 

degradation as a result of overpopulation, poverty, disharmony in the relationship 

between humanity and the earth, the collective impact of many minor human acts, 

and the emphasis on specialisation which often ignores the many elements of the 

total problem. Therefore, in developing the “sustainable development'' ethic, the 

underlying theme has been that environmental deterioration leads to a reduction in 

the quality of life for all people both for present and future generations. 

 

In support of this ethic, national and international efforts have been concentrated on 

fostering human responsibility for the earth in order to secure a commitment to an 

ethic for sustainable living and to integrate conservation and development. Under the 

heading “Principles of a sustainable society'' in the Second world conservation 

strategy: Caring for the earth (1991:8), this ethic was described as: 

 

Living sustainably depends on accepting a duty to seek harmony with other people 

and with nature. The guiding rules are that people must share with each other and 

care for the Earth. Humanity must take no more from nature than nature can 

replenish. This in turn means adopting life-styles and development paths that respect 
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and work within nature's limits. It can be done without rejecting the many benefits 

that modern technology has brought, provided that technology also works within 

those limits. This is a new approach to the future, not a return to the past. 

 

The World Commission on Environment and Development (WCED) (generally 

known as the Brundtland Commission), in its report entitled Sustainable 

development: A guide to our common future (1987), indicated that sustainable 

development is closely linked with two key components: 

 

 the concept of needs, in particular the essential/basic needs of the world's 

poor (the “needs'' relate to food, water, clothing, shelter and employment) 

 the idea of limitations, which are imposed by technology and society on the 

ability of the environment to meet such needs (“the limits to development are 

not absolute but are imposed by present states of technology and social 

organisation and by their impacts upon environmental resources and upon the 

biosphere's ability to absorb the effect of human activities'') 

 

The sustainable development approach to the protection of the environment has 

been the central one in international environmental law over the last twenty-odd 

years with the Rio Earth Summit (1992) and subsequent international declarations 

endorsing the principle of sustainable development.  

 

The ethic of sustainable development is particularly important in the new South 

African constitutional dispensation, since it supports and promotes the establishment 

and growth of a “new democratic order'', focused on, among other things, the 

improvement of the “quality of life of all citizens'' (see the Preamble to the 

Constitution). It is further explicitly recognised in the Bill of Rights (s 24) and forms 

the basis of new environmental legislation and policy. 

 

In simple and general terms, it relates to meeting the basic needs of all 

(“development that meets the needs of the present without compromising the ability 

of future generations to meet their own needs'' as defined by the World Commission 

on Environment and Development (WCED) in the report mentioned above 
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(Sustainable development: A guide to our common future 1987), and extending to all 

the opportunity to satisfy their aspirations for a better life. It also implies acceptance 

of consumption standards that are within the bounds of ecological possibility, and to 

which all can aspire. 

 

In a word, it endorses the appreciation that there is an inextricable link between 

human socio-economic systems and the environment. In the National 

Environmental Management Act 107 of 1998, “sustainable development'' is 

defined in section 1 to mean: 

 

... the integration of social, economic and environmental factors into planning, 

implementation and decision-making so as to ensure that development serves 

present and future generations. 

 

 

24. Environment.-Everyone has the right- 

(a) to an environment that is not harmful to their health or well-being; and 

 

(b) to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that- 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 

 

 

1.5 Classification of environmental problemsNBNBNBNB 

 

We have repeatedly said that human action harms the interrelationship between 

human beings and nature in various ways. You will also agree that some damage 

done by human beings cannot be reversed, either by human conduct or by nature 

(eg the long-term effects of soil erosion, desertification and deforestation). Before 

considering ways and means of solving environmental problems, we believe it is a 

good idea to identify the environmental problems facing us. 
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Problems emanating from environmental damage may be divided roughly into four 

categories, according to the different approaches required for their effective solution. 

They are as follows: 

 degradable wastes 

 persistent wastes 

 reversible biological and geophysical impacts 

 irreversible biological and geophysical impacts 

 

Degradable wastes 

This category includes the pollution of water by organic wastes, air pollution by 

products of combustion, thermal pollution and noise pollution. These problems can 

usually be resolved successfully within existing legal, economic and societal 

frameworks. 

 

Persistent wastes 

These substances are removed very slowly from the biosphere by natural processes. 

Examples include heavy metals (lead, cadmium and mercury), certain human-

produced chemical compounds (eg DDT and plastics) and certain types of nuclear 

waste. These problems require a different treatment from that described for 

degradable wastes, and technological solutions are not always available. Strict 

administrative control is therefore needed to deal with persistent wastes, and 

problems caused by these wastes should be viewed in a serious light. 

 

Reversible biological and geophysical impacts 

The distinction between reversible and irreversible (see below) impacts is not clear-

cut and is therefore open to criticism. Reversible impacts could include agriculture, 

road-building, or opencast mining operations in large, stable 17 ecosystems. The 

effects of such activities are likely to deprive communities of environmental amenities 

and could lead to a reduction in the quality of living. But, with adequate planning and 

timely expenditure, such impacts can be minimised or maintained at acceptable 

levels. 
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The problems are serious because social and political indifference lead to vast areas 

of the earth being degraded to an extent that damage is now also taking place in 

unstable, fragmented areas, which do not allow for the reversal of actions. These 

problems emphasise the need for human actions to be in harmony with natural 

processes. 

 

Irreversible biological and geophysical impacts 

The most common of these problems is the extinction of animals, plants and fragile 

ecosystems. Nowadays, possible changes in the world's climate and weather 

resulting from certain actions, as well as the exploitation of some of the earth's 

resources to the point of extinction, require urgent attention.  

 

As a result of the large-scale environmental changes that may be caused by these 

problems, international - rather than local or national control is required. Within this 

category, major social and political adjustments will ultimately be required to order 

life within acceptable limits. 

 

 

STUD 

Environmental law in South Africa 

 

By the end of this study unit, you should be able to 

& explain why so many difficulties still exist in determining exactly what constitutes 

environmental law 

& discuss the scope of environmental law 

& provide a brief and tentative definition of environmental law 

& explain the nature of environmental law 

& discuss the sources of environmental law 

& identify (emerging) principles, norms and concepts unique to environmental law 

and provide a brief explanation of the content of each of these principles 

& take note of the landmarks in the history of modern environmental law In this 

second study unit (part of theme I), the scope, nature and sources of environmental 

law are discussed, as well as the distinctive principles guiding and supporting 

environmental law. 
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2. Scope of environmental law NBNBNBNB 

Environmental law presupposes that a particular legal rule is aimed at or employed 

for the conservation of the environment. Environmental conservation, in turn, is 

concerned with the conservation or preservation of natural resources and the control 

or limitation of environmental pollution (or, stated even more categorically, the 

prevention of such pollution). 

 

 

In modern-day terms, we refer to “environmental management'' rather than 

“environmental conservation'', since environmental management includes both 

conservation and prevention, but also reflects a necessary compromise in terms of 

the crucial principle of (sustainable) development. Rules of environmental law thus 

ultimately relate to the management of the environment. Kidd (2011:4) describes this 

view as the “conventional'' way of identifying environmental law. 

 

Although the question has been raised as to exactly what subject matter will be 

eligible to fall under the heading of environmental management, the general view is 

that it encompasses the following three “core'' topics or areas of concern 

 land-use planning and development 

 resource conservation and utilisation 

 waste management and pollution control (public health may be included 

 here as well) 

 

Please refer to your reader for Glazewski J “Three `core' topics or areas of concern 

in environmental law'' in Environmental law in South Africa (2005) 

 

 

LAND USE PLANNING AND DEVELOPMENT 

Environmental law is inherently linked to land use planning and development, 

environmental assessment, tenure systems and related matters. The form of tenure 
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on specific land invariably has specific environmental consequences and is 

particularly relevant to the communal land throughout Southern Africa 

 

 

RESOURCE CONSERVATION AND UTILIZATION 

The category embraces legal problems, associated with the conservation and 

exploitation of natural resources, including water, flora (forests, trees and plants) and 

fauna ranging from wild animals and birds to marine mammals as well as fisheries. 

The conservation of biodiversity and habitat conservation also falls under this 

heading (the so called “green” issues as does cultural heritage and resources of 

scientific interest such as fossils 

 

WASTE MANAGEMENT AND POLLUTION CONTROL 

The category is concerned with pollution of all land, air and water. In contrast to the 

so called “green” resource utilization issues referred to above, these so called 

“brown” issues deal with the negative side of resource development in particular, 

water management. The above classification is not a watertight division and 

considerable overlap does occur. For example, water is a resource but is also dealt 

with under (water) pollution 

 

 

Nature of environmental law 

 

With the advent of the new constitutional dispensation in 1994 and the inclusion of 

an environmental right (s 24) and other related rights in the Bill of Rights, it is 

necessary to acknowledge the distinct public law and, in essence, constitutional law 

component in South African environmental law. What is more, when we discuss the 

sources of environmental law in the following section, you will see that the 

Constitution of the Republic of South Africa, 1996 and legislation constitute the bulk 

of environmental law. Legislation as a source of environmental law has reinforced 

the view that there is a strong component of public law in environmental law. 

 

The range of legislation dealing with environmental issues comprises parliamentary 

and provincial legislation, as well as by-laws made by local authorities 
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(municipalities) in other words, original legislation. Also included is so-called 

delegated legislation (subordinate legislation) in administrative law this was earlier 

termed “administrative legislation''. This network of legislation covers a huge range of 

topics, such as the environmental right, the principle of sustainable development, the 

establishing of protected areas and methods of assessment, environmental 

policy/policies, regulations and directives by administrative bodies for environmental 

management and control through administrative processes. 

 

Furthermore, as a result of state involvement in the administration of environmental 

affairs (ie the management of the environment), we may further argue that the 

greater proportion of environmental law falls squarely within the sphere of influence 

of administrative law, which also forms part of our public law system. 

 

From your administrative law studies, you will remember that the public law 

relationship is characterised by 

 

 an unequal (authoritative) relationship between a public (administrative) body 

vested with state authority and 

 an individual or another public body or person in a subservient position 

 legislation as the primary source of public law 

 the authoritative public body acting in the public interest 

 

Apart from its important administrative law and constitutional law public law 

component, environmental rules are also found in yet another public law branch of 

the law, namely criminal law as a result of criminal sanctions for environmental 

offences/ crimes 

 

Environmental law rules are also encountered in international law, where treaty 

law, in particular, regulates environmental matters that are of global or regional 

concern (eg the Montreal Protocol on ozone depletion, the Basel Convention on 

hazardous waste and the Antarctica Treaty on the conservation of Antarctica). (See 

below where we discuss the impact of international law on environmental law.) 
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Then again, environmental law rules are also found in the private law branch of the 

law. For example, in 

 private law generally, which provides remedies in order to combat 

environmental nuisances and obtain compensation for environmental damage 

(The law of delict plays an important role in this regard.) 

 property law, since land-use practices and planning are fundamental to 

environmental management 

 insurance law, in cases of claims for environmental damage and with regard 

to compulsory insurance 

 

Viewing environmental law from this angle, we may well argue that environmental 

law merely consists of a miscellany/potpourri of legal rules encountered in a number 

of conventional fields of law (that is, in the public, private and international law 

systems in branches such as commercial law, labour law, neighbour law, media law, 

welfare law, tax law and insurance law), and is therefore not a distinct subject. 

However, a counter-argument may be raised as to why environmental law is indeed 

a separate field of law. Although principles found in the traditional branches of law 

are accommodated in environmental law, they are nonetheless united by a common 

objective or purpose - that of protecting the environment and serving environmental 

conservation and management. In the context of the environment, therefore, 

they have an omnibus function ( “Omnibus'', in this context , means “dealing with, or 

providing for many different things or cases'') 

 

However, despite the initial uncertainty surrounding this discipline, much attention 

has been focused on environmental law over the last few decades, and a wide 

variety of legislation has been passed to deal with environmental problems. 

Consequently, we may conclude that environmental law is indeed a distinct, 

independent and separate legal discipline. 

 

We should nevertheless not lose sight of Glazewski's word of caution regarding the 

many challenges facing the “new'' discipline of environmental law, inter alia, “to 

define its specific parameters more clearly'' and to `'nurture the development of 

emerging distinctive principles of the subject'' (2005:10). 
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A cautious definition of Environmental Law 

“Environmental law is the collection of rules dealing with the environment of human 

beings in order to - along with other instruments find solutions for existing 

environmental problems and to prevent new environmental problems'' (Authors' own 

translation of Van der Meijden 

2008:19). 

 

Another definition: 

Environmental law “A body of law intended to protect the environment, by regulating 

activities that cause pollution, such as fossil fuel emissions and the dumping of 

wastes; by prohibiting certain inconsistent uses of land designated as federal 

parkland; and by providing regimes of protection for endangered species'' ( 

Webster's new world law dictionary 2014). 

 

 

The sources of environmental law 

We find that environmental law is made at both international level international 

environmental law and national/municipal level. At municipal/national level, we need 

to distinguish between binding/ authoritative and persuasive sources of 

environmental law. 

 

Binding/authoritative sources 

 international law (international environmental law) 

 the Constitution of the Republic of South Africa, 1996 

 legislation 

 provincial legislation and local government legislation 

 case law/judicial precedent 

 common law 
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Persuasive sources 

 policy documents such as Green and White Papers 

 writings in books and journals expressing academic opinions 

 reports by “the state institutions supporting constitutional democracy'', such as 

reports of the Human Rights Commission 

 foreign law/comparative law 

 

 

Binding/authoritative sources of environmental law 

 

1. International law 

 

In terms of section 39 (read with s 233) of the Constitution of the Republic of South 

Africa, 1996, international law (public international law) is an important source of 

environmental law: international environmental law rules are usually found in treaties 

and customary law. States and international organisations are the legal subjects of 

international law, which deals with environmental matters that are of global or 

universal concern (eg pollution and climate change). Moreover, international 

principles such as sustainable development have played (and are still playing) an 

important role in the development of South African environmental law. 

 

With the emphasis on sustainable development, both internationally and in South 

Africa, international environmental rules and standards are playing an important role 

in creating harmony between human beings and their global environment. 

 

In terms of section 39(1)(b) of the Constitution, international law plays yet another 

significant role, since it provides that where the interpretation of fundamental rights is 

concerned (and it includes the environmental right provided for in s 24), any court, 

tribunal or forum must consider international law. 

 

2. National/municipal law: The Constitution of the Republic of South Africa, 

1996 

 



129 
 

The Constitution is the most authoritative source of South African environmental law. 

It is the supreme law of the country and its status is therefore far greater than that of 

any other parliamentary or provincial legislation. 

 

In section 24 (which forms part of the Bill of Rights in ch 2), the Constitution makes 

provision for a fundamental environmental right (s 24(a)) and for legislation as well 

as other measures to protect the natural environment and sustainable development 

in general (s 24(b)s 24) will be discussed in study 30 unit 4). Section 38 contains a 

broadened locus standi requirement. These two sections, in particular, will have a 

far-reaching effect on the scope, application and enforcement of environmental law. 

 

Chapter 3 of the Constitution, entitled “Co-operative government'' (sections 40 and 

41) also determines the division of environmental affairs between national, provincial 

and local government spheres within the context of “cooperative government''. (This 

particular topic will be discussed in study unit 5.) 

 

 

 

 

 

3. Legislation 

3.1 The various categories of national environmental legislation 

 

Legislation is the primary source of environmental law. One of the reasons given for 

this is that environmental law is a relatively modern branch of public law. A more 

convincing explanation is that since legislation is “readily accessible and knowable'' 

(Du Plessis 2002:22), it follows logically that environmental law almost always has 

legislation as its source. All legislation, including legislation dealing with 

environmental issues, must comply with the provisions of the Constitution, however. 

 

Note, further, that although the Constitution sets the standard for conduct, it 

obviously cannot deal with every aspect of interaction between authorities and 

individuals nor with every form of interaction between individuals and their 

environment. As a matter of fact, Parliament the legislature is often expressly 
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instructed to adopt legislation to give effect to a constitutional provision. Legislation, 

in short, adds flesh to the bones of legal rules, principles and values expressed in 

the Constitution. For example, the Constitution requires that Parliament comply with 

its constitutional duty to pass legislation dealing with the protection of the 

environment “for the benefit of present and future generations'' to make it effective (s 

24(b) of the Constitution). 

 

With regard to environmental legislation, we can distinguish between various 

categories of legislation, depending on the content of the particular legislation. 

“Exclusive/general'' legislation deals with the environment in general (its 

management and governance). Such legislation is also called “environmental 

framework legislation''. 

 

Under “specific'' legislation, we find legislation that deals with particular facets or 

aspects of the environment and/or particular (natural) resources. In addition, in this 

category we encounter legislation that primarily contains environmentally specific 

legal provisions. 

 

Note, too, that we also find legislation that contains environmentally specific legal 

provisions/rules incidentally. 

 

Exclusive/general environmental legislation 

 

This category refers to parliamentary legislation that is aimed exclusively at 

environmental management/governance and which contains only environmentally 

specific provisions. The most important statute is the National Environmental 

Management Act 107 of 1998 (NEMA). The adoption and promulgation of this statute 

was undoubtedly the most significant event on the environmental legislation horizon 

in a long time. 

 

This Act is an example of “environmental framework legislation'' (Nel & Du Plessis 

2001:1). According to these authors, “environmental framework legislation'' is 

characterised by (2001:4) 
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(a) generic legal elements, (b) a flexible approach to address changing 

circumstances, (c) dedicated sectoral-specific legislation as well as, (d) the inclusion 

of broad based environmental policy and principles. Environmental framework 

legislation generally also endeavours to ensure: (a) popular broad-based 

participation during its formulation phase, (b) co-operative governance between all 

spheres and sectors of government, (c) use of innovative integration of multiple 

environmental management tools and instruments in order to (d) benefit the 

environment. 

 

 

“Specific'' environmental legislation 

 

In this category we first find the so-called sectoral environmental management Acts 

(SEMAs). They include the following (in chronological order): 

Environment Conservation Act 73 of 1989 

National Water Act 36 of 1998 

National Environmental Management: Protected Areas Act 57 of 2003 

National Environmental Management: Biodiversity Act 10 of 2004 

National Environmental Management: Air Quality Act 39 of 2004 

National Environmental Management: Integrated Coastal Management Act 24 of 

2008 

National Environmental Management: Waste Act 59 of 2008 

We also find legislation dealing with specific (natural) resources, such as the 

National Water Act 36 of 1998 and its “accompanying'' Act, the Water Services Act 

108 of 1997, as well as the Lake Areas Development Act 39 of 1975. Further 

examples are the National Forest Act 84 1998, National Veld and Forest Fire Act 101 

of 1998, the Marine Living Resources Act 18 of 1998 and the Mineral and Petroleum 

Resources Development Act 28 of 2002. 

 

 

3.2 Brief summaries of selected national environmental legislation and 

legislation that primarily contains environmentally specific legal provisions to 

illustrate such an environmental component 

 



132 
 

* National Environmental Management: Protected Areas Act 57 of 2003 

* National Environmental Management: Biodiversity Act 10 of 2004 

* National Environmental Management: Air Quality Act 39 of 2004 

* National Water Act 36 of 1998 

* Lake Areas Development Act 39 of 1975 

* National Forests Act 84 of 1998 

* Mineral and Petroleum Resources Development Act 28 of 2002  

Section 3 of this Act (entitled “Custodianship of nation's mineral and petroleum 

resources'') provides that 

(1) Mineral and petroleum resources are the common heritage of all the people of 

South Africa and the State is the custodian thereof for the benefit of all South 

Africans. 

(2) As the custodian of the nation's mineral and petroleum resources, the State, 

acting through the Minister, may  

(a) grant, issue, refuse, control, administer and manage any reconnaissance 

permission, prospecting right, permission to remove, mining right, mining permit, 

retention permit, technical co- operation permit, reconnaissance permit, exploration 

right and production right; and 

(b) in consultation with the Minister of Finance, determine and levy, any fee or 

consideration payable in terms of any relevant Act of Parliament. 

(3) The Minister must ensure the sustainable development of South Africa's mineral 

and petroleum resources within a framework of national environmental policy, norms 

and standards while promoting economic and social development. 

* National Parks Act 57 of 1976 

* Conservation of Agricultural Resources Act 43 of 1983 

* Development Facilitation Act 67 of 1995 

This Act (the DFA) was promulgated with a view to introducing measures to facilitate 

and speed up the Reconstruction and Development Plan (RDP) guidelines on land. 

The general objectives for land development include the following: to promote the 

integration of the social, economic, institutional and physical aspects of land 

development and to encourage environmentally sustainable land development 

practices and processes. The Act provides for, inter alia, the establishment of a 

Development and Planning Commission to advise the government on policy and 

laws concerning land development at national and provincial level, and the 
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establishment in the provinces of development tribunals with the power to make 

decisions and resolve conflicts in respect of land development projects. The Act also 

emphasises the implementation of EIAs (Environmental Impact Assessments) in 

accordance with integrated environmental management guidelines issued by the 

Department of Water and Environmental Affairs. 

* Local Government: Municipal Structures Act 117 of 1998 

* Local Government: Municipal Systems Act 32 of 2000 

The Act promotes, inter alia, community participation in municipal government. One 

of the major proposals is for municipal councils to establish appropriate mechanisms, 

processes and procedures for residents, communities and community organisations 

to participate in municipal affairs. Section 16 of the Act deals with the development of 

a culture of community 

participation and it provides that 

(1) A municipality must develop a culture of municipal governance that complements 

formal representative government with a system of participatory governance, and 

must for this purpose 

(a) encourage, and create conditions for, the local community to participate in the 

affairs of the municipality, including in 

(i) the preparation, implementation and review of its integrated development plan in 

terms of Chapter 5; 

(ii) the establishment, implementation and review of its performance management 

system in terms of Chapter 6; 

(iii) the monitoring and review of its performance, including the outcomes and impact 

of such performance; 

(iv) the preparation of its budget. 

(b) contribute to building the capacity of - 

(i) the local community to enable it to participate in the affairs of the municipality; and 

(ii) councillors and staff to foster community participation; and 

(c) use its resources, and annually allocate funds in its budget, as may be 

appropriate for the purpose of implementing paragraphs (a) and 
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3.3 Provincial legislation 

 

Since we now have nine provinces, the potential exists for an overabundance of 

environmental legislation to be adopted in each of these provinces. Up till now, the 

following new provincial legislation has been adopted (in alphabetical order 

according to provinces). This is by no means a complete list: 

 

1. The Provincial Parks Board Act (Eastern Cape) 12 of 2003, came into operation 

on 31 December 2003. This Act provides, inter alia, for the management of 

biodiversity in provincial parks. 

 

2. The Eastern Cape Parks and Tourism Agency Act 2 of 2014, commenced on 1 

July 2014. The environmental angle of this Act is found in the establishment of the 

Eastern Cape Biodiversity Conservation and Development Fund as well as the 

appointment of environmental management inspectors, inspectors and compliance 

officers. 

 

3. KwaZulu-Natal adopted the KwaZulu-Natal Nature Conservation Management Act 

9 of 1997 (not in operation yet). This Act provides for institutional structures for 

nature conservation in KwaZulu-Natal and establishes control and monitoring bodies 

and mechanisms to achieve the purpose of the Act. 

 

4. The Limpopo Environmental Management Act 7 of 2003 came into operation on 1 

May 2004. According to the long title of the Act, environmental management 

legislation of the province, or any such legislation assigned to the province, is 

consolidated or amended by this particular Act. The Act deals with a number of 

matters, inter alia, “protected areas'' (s 3); “the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora'' (s 9); “environmental pollution'' (s 13); 

and the officials dealing with all these matters (“environmental compliance officers'') 

(s 14). 
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5. The Northern Cape Planning and Development Act 7 of 1998 contains various 

references to environmental issues in the formulation of plans; it also stipulates that 

regulations or guidelines may be made on measures aimed at protecting the 

environment, including environmentally sustainable application procedures (see 

section 79(1)(b)(i)). The Act came into operation on 1 June 2000. 

 

6. The Northern Cape Nature Conservation Act 9 of 2009 provides for the 

sustainable utilisation of wild animals, aquatic biota and plants; the implementation of 

the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora; for offences and penalties for contravention of the Act; for the appointment of 

nature conservators to implement the provisions of the Act; and, finally, for the 

issuing of permits and other authorisations. The Act is not yet in operation. 

 

7. In the Western Cape Planning and Development Act 7 of 1999 (not yet in 

operation), under “General Planning and Development Principles'', certain principles 

are found, inter alia, Principle 6, entitled “Principles of Sustainable Development'' 

and Principle 7, entitled “Principles of Environmental Protection''. 

 

 

 

 

4. Case law/judicial precedent 

Case law, through the force of stare decisis (the system of precedent), is becoming 

an increasingly important source of South African environmental law. Consider, for 

example, the important contribution of the courts in the matter of locus standi in 

environmental matters. Furthermore, in terms of the Constitution, the courts (and, in 

the final instance, the Constitutional Court) may, in future, play an even greater role 

in environmental protection. The Fuel Retailers decision found in your reader 

illustrates how the constitutional court has contributed to the transformation of 

environmental law in South Africa. 

 

5. Common law 

The common law (private law) was never directly aimed at environmental 

conservation and management, which in essence, is a public interest matter. 
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However, by protecting the environmental interests of private individuals, the 

common law remains a source (albeit a minor one) of South African environmental 

law. 

 

Persuasive sources 

 

NOTE: We are discussing only two of the four persuasive sources mentioned above. 

 

1. Policy documents 

Current government policy on various topics (and, of course, environmental 

management matters and environmental law) is expressed in the form of Green 

Papers and White Papers. In these documents, the government's policies on a vast 

range of matters are set out. A Green Paper is a consultative document. In a 

participatory democracy, the people “we, the people of South Africa'' - should 

participate in our governance. Or, to put it differently, we should have a say in how 

we are “ruled'' by the authorities in power. Through Green Papers, the people are 

invited to comment on various matters to be regulated by the government. 

 

A recent important Green Paper on the environment in which the public was invited 

to comment on the government's envisaged policy on and response to climate 

change is the National Climate Change Response Green Paper (2014), published in 

GN 1083 in Government Gazette No 33801 of 25 November 2014. 

 

In paragraph 1, the purpose of the policy is set out. South Africa is committed to 

make a fair contribution to the stabilisation of global greenhouse gas concentrations 

in the atmosphere and the protection of the country and its people from the impacts 

of unavoidable climate change. It presents the Government's vision for an effective  

climate change response and the long-term transition to a climate resilient and low-

carbon economy and society a vision premised on Government's commitment to 

sustainable development and a better life for all. 

 

A White Paper is the final document in the consultative process, which includes the 

expression of the government's commitment to something, the action that will be 
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taken and the implementation of the policy. In short, a White Paper is the blueprint or 

outline of the government's policy on various matters. 

 

(i) An example is the White Paper on the Renewable Energy Policy of the Republic 

of South Africa N 513/2004, published in Government Gazette No 26169 of 14 May 

2004. 

(ii) A key example of the importance of a White Paper as a blueprint of a 

government's policy on various matters (in this instance, environmental matters) is 

the (final) White Paper on Environmental Management Policy for South Africa N/749, 

published in Government Gazette No 18894 of 15 May 1998 (which was preceded 

by a Green Paper a discussion paper). This White Paper evolved by means of a 

process of public consultation and participation known as the Consultative National  

 

 

2. Foreign law/comparative law 

Section 39(1)(c) of the Constitution states that the courts may consider foreign law. 

They may choose whether to turn to the laws of other countries to assist them in 

cases where insufficient guidance from South African law is available. By foreign 

law, we mean the law (case law, in particular) of countries such as the USA, 

Germany, Canada, India and Namibia. 

 

 

 

 

 

International environmental law and South Africa 

 

 

By the end of this study unit, you should be able to: 

& explain briefly why international law plays an important role in the study of 

environmental law 

& explain what international law is 

& discuss the recognition and status of international law in terms of the Constitution 

of the Republic of South Africa, 1996 
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& explain what is meant by the “manner of implementing international law in 

municipal law'' in South Africa and what is required in terms of the Constitution 

& discuss the sources of international (environmental) law and explain the difference 

between traditional and non-traditional (“soft law'') sources of international 

environmental law 

& explain the means of enforcing/complying with international law (briefly explain the 

mechanisms and procedures used for enforcement) 

& discuss the nature and scope of international environmental law 

& discuss the provisions of NEMA as regards international environmental 

agreements in South Africa 

& identify the principles unique to international environmental law and note their 

presence (ie recognise them) in South African municipal law 

& mention at least five important international environmental treaties and explain 

briefly the challenge or problem they seek to address and solve 

& provide a brief overview of the highlights/landmarks in the historical development 

of international environmental law 

 

3.1 Why international law plays an important role in the protection and 

management of the environment 

 

The various examples of environmental problems transcending state borders and, 

more importantly, the intensification and increase in these problems bring the role 

and importance of international law to the fore. In order to tackle these problems, 

international cooperation is essential, whether on a broad international basis or in a 

regional context (eg within the Southern African region). Through its effort to fight 

global environmental degradation, South Africa forms part of the international 

environmental law community. For example, South Africa is a signatory to the 

Montreal Protocol (an international treaty against ozone depletion) and the 

Convention on Biological Diversity (which aims to conserve and promote the 

sustainable use of the life-support systems and natural resources upon which we 

depend). 

 

The reality and necessity of international cooperation is neatly summarised in the 

statement that the escalation of environmental degradation has compelled states to 



139 
 

cooperate internationally and to fashion universal/international standards to address 

the various environmental issues effectively and coherently (Olivier & Abioye 

2008:184). 

 

 

 

 

Bell and McGillivray speak of the “central ways'' in which international law is 

important for the protection and management of the environment. For example 

 Transboundary and/or global problems require international, or at least 

bilateral (ie involving two parties) solutions. For this reason, international legal 

regulation will be either necessary or desirable. 

 International agreements may generate principles (“standards'') which are 

adopted in national law, or which guide decision-making in areas like the 

interface between international trade and the environment. 

 The “international arena'' is important for the development of principles of 

environmental law such as sustainable development or the precautionary 

principle. These principles often develop “precisely because their origins are 

in agreements that are not legally binding''. 

 Because of the nature of international law, recent developments in the 

discipline have focused the attention of environmental lawyers on different 

methods of ensuring compliance with environmental law. For example, rather 

than reliance on “negative `command and control' style enforcement 

mechanisms'', attention to procedures and on positive inducements can be 

used to ensure compliance. 

 “Perhaps negatively'', the development of environmental law may be subject 

to restrictions originating in international law. For example import restrictions 

may be deemed to be incompatible with the rules regulating international 

trade. 

 

 

3.2 The nature of international law 
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In this section, we will first have to look at the nature of general international law 

before we can study international environmental law as an example of a “specialised 

branch'' of international law. Once again, the Constitution of the Republic of South 

Africa, 1996 has brought far-reaching changes to the status of international law in 

the South African context. 

 

It is quite easy to understand the nature and operation of a national/municipal law 

(including environmental law). For example, the South African legislature 

(Parliament) passes laws; the judiciary adjudicates violations of the law; and the 

executive (also called the state administration) enforces legislation and the decisions 

of the judiciary. 

 

In the international sphere of law, there is no “world government'' with central organs 

of legislature, executive and judiciary. This means that international law is “passed 

and promulgated'' and then enforced differently from national/ municipal law, but it 

still has to recognise and respect individual states with their “state governments'' and 

national legal systems (known as the sovereignty of the various states). 

 

 

What is international law? 

The question is: How is international law to be defined? 

If you are familiar with the contents of the International Law module, you will know 

that it is possible to distinguish between an outdated and a narrow definition of 

general international law, on the one hand (the traditional definition), and a more 

“progressive'' or “modern'' one, on the other hand. 

 

 

 

Traditionally, international law has been defined as a body of rules that govern and 

regulate the relations between states, between states and international organisations 

(such as the United Nations (UN) and its specialised agencies and an institution 

such as the World Bank), and between international organisations themselves. 
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A more progressive or realistic definition of international law is not so much based on 

the nature of the subject (the state or an international organisation), but on the 

capacity or ability of subjects to interact in the international arena in a given situation. 

The most notable subject is the individual, who may in certain specific circumstances 

be recognised as a subject of international law for certain purposes only (for 

example, diplomats, war criminals and refugees who are increasingly being 

recognised as having certain rights and duties in terms of “modern'' international 

law). Increasingly, other entities are playing a role in the international legal order as 

well. They include non-governmental organisations (NGOs), indigenous peoples and 

liberation movements. The essence of the modern definition of international law is 

that further entities (other than the state and international organisations) must also 

be regarded as part of international law when the capacity granted to them 

allows/permits them to interact in the international arena. Consequently, the 

determining criterion is international legal personality or capacity. 

 

The preference for a more modern definition of international law notwithstanding, 

John Dugard's comment remains valid, namely that “although entities other than 

states participate in the contemporary international legal order, it is essential to recall 

that states and inter-governmental organizations are the main actors in the 

international community, the only entities with true international personality and the 

principal creators of rules of international law'' (2011:2). Consequently the state and 

international organisations remain the principal subjects of international law. 

 

 

 

 

3.3 The sources of International Law 

3.3.1 Traditional sources 

We find the sources of international law spelled out in Article 38(1) of the Statute of 

the International Court of Justice (ICJ) - the judicial arm of the United Nations. 

However, the article contains no reference to “sources'', but rather directions to the 

court as to how to approach disputes coming before the court. Article 38(1) gives 

directions to the ICJ to decide disputes referred to it in accordance with international 

law by applying 
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(a) international conventions [treaties], whether general or particular, establishing 

rules expressly recognised by the contesting States; 

(b) international custom, as evidence of a general practice accepted as law; 

(c) the general principles of law recognized by civilized nations; and 

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the 

most highly qualified publicists of the various nations, as subsidiary means for the 

determination of the rules of law. 

(2) This provision shall not prejudice the power of the Court to decide a case ex 

aequo et bono [literally: by that which is fair and good], if the parties agree thereto. 

 

 

The Statute's list of the sources of international law the traditional sources is 

therefore 

 conventions (treaties) 

 custom 

 general principles of law 

 subsidiary (secondary) sources judicial decisions and the teachings of 

qualified academics 

 

The first three sources are so-called formal sources, while the subsidiary or 

secondary sources “judicial decisions and the teachings of the most highly qualified 

publicists'' are indicated as the means through which the formal sources can be 

found and/or to which we can turn if the other (formal) sources have produced no 

results. 

 

Treaties (conventions) 

Treaties are agreements between states and are a vital source of international law 

as a result of the increasing need for cooperation across national boundaries. 

Treaties can cover almost any topic, for example the creation of an international 

organisation; setting up of trade; granting of economic aid; diplomatic relations; and 

the conservation and management of the international environment. Treaties also 

establish a direct means of creating rights and duties for states. 
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Article 2(1)(a) of the Vienna Convention on the Law of Treaties (1969), available at 

http://www.umm.edu/humanrts/instrtee/vienna convention.html, defines a “treaty'' 

as: an international agreement concluded between states in written form and 

governed by international law, whether embodied in a single instrument or in two or 

more related instruments and whatever its particular designation. 

 

The authors of the international law module at Unisa prefer a more extended 

definition. According to them (study guide LCP4801:18), a “treaty'' is an agreement, 

whether written or oral, concluded between international law subjects with the 

intention of creating a public international law relationship. The agreement must give 

rise to reciprocal rights and duties and must be governed by public international law. 

 

The effects of treaties are different in international and municipal law. A treaty first 

has to become operative before it can contain binding international law rules, and for 

that, it depends on the will of the contracting states. Therefore, no state is bound by 

a treaty unless it has given its consent to it (signed or ratified it [to “ratify'' means “to 

give formal consent to an agreement, making it officially valid'' Compact English 

dictionary (2005), and the normal requirement in the case of a multilateral treaty is 

that a predetermined number of states should ratify it. 

 

The legal effect of a treaty in national/municipal law will depend on the constitutional 

law of the state. Before the existence of the present Constitution, a parliamentary 

enactment was required to give internal (municipal) effect to treaties. Such treaties 

then had legal application in both international and municipal law. Moreover, South 

African courts could not take international treaties directly into account unless they 

were first enacted into national legislation. For example, the Brussels Convention on 

Civil Liability for Oil Pollution Damage (1969) was incorporated in the Prevention and 

Combating of Pollution of the Sea by Oil Act 6 of 1981, thus forming part of South 

African Municipal law. The Constitution has changed the status of international law in 

our new constitutional system. (See the discussion below for further details.) 

 

Customary international law (custom) 

http://www.umm.edu/humanrts/instrtee/vienna%20convention.html
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Customary international law is also an important source of international law and is 

found in the practice of states. For a definition of customary law, we once again need 

to turn to the Statute of the ICJ. Article 38(1)(b) provides that, in settling disputes, the 

court must apply “international custom, as evidence of a general practice accepted 

as law''. 

 

It is therefore obvious that there are two “legs'' to customary law and before a 

customary rule can be established, both of these must be met: 

(1) general practice 

(2) acceptance as law 

 

In short, custom is based on the conviction that such practice is required or permitted 

by international law. State custom is the source of the bulk of traditional international 

law and was created and respected long before any treaties existed. The rules on 

diplomatic immunity and the law of the seas, for example, existed and were 

recognised by states long before treaties were drafted. The Constitution has also 

affected the status of customary international law in the context of South African law. 

(See the discussion below for further details.) 

Principles of law 

These sources are less important international law sources. In general, principles of 

law comprise a method for extending rules by inferring broad principles from more 

specific rules and by borrowing from municipal law. Examples of such borrowing 

from municipal law include the nemo iudex in sua causa rule (“no-one may be a 

judge in his/her own cause''); the principle of reparation (“the making of amends for a 

wrong'', according to the Compact Oxford English dictionary (2005); and the principle 

of a state's being responsible for all its agents. 

 

Subsidiary sources :judicial decisions and teachings of academics 

Although judicial decisions and the works of academic writers and teachers tell us 

what the law is, they do not really create the law. 

 

 

Non-traditional sources “soft law'' 
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“Soft law'' has become an important “source'' of international law, particularly in the 

field of international environmental law and international human rights law. “Soft law'' 

comprises non-binding written legal instruments. Dugard (2011:33) describes “soft 

law'' as 

 

... imprecise standards, generated by declarations adopted by diplomatic 

conferences or resolutions of international organizations, that are intended to serve 

as guidelines to states in their conduction, but which lack the status of `law'. 

 

 

 

“Soft law'' can be found in various guises. It consists of codes of practice, 

recommendations, guidelines, resolutions, declarations of principles and “framework'' 

or “umbrella'' treaties. These instruments do not fit neatly into the categories of legal 

sources referred to above, but there is a strong expectation that they will command 

respect and be adhered to by states, although they are not binding per se. In other 

words, they are sources that do not traditionally give rise to enforceable law. 

 

The main advantage of “soft law'' over “hard law'' is that it may enable states to take 

on obligations that they would not have assumed had they been required to accede 

to a treaty, for instance, owing to the obligations being couched in vaguer terms. 

Alternatively, the obligations may be formulated in a more precise and restrictive 

form than would have been acceptable in a treaty. Yet another advantage of “soft 

law'' is that it can assist in promoting and reaching a compromise and thus prevent 

any deadlock in interstate deliberations. It is therefore not surprising that “soft law'' is 

increasingly used in both general international law and in the specialised 

international environmental law field. 

 

“Soft law'' may not be enforced, but it has played an important role in paving the way 

for formally binding obligations by establishing acceptable norms of behaviour and 

by codifying'', or possibly reflecting, rules of customary law. Examples include the 

initiatives of the United Nations Environment Programme (UNEP), the Rio Summit 

Declaration on the Environment and Development (1992) and the Framework 

Convention on Climate Change (1992). 
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3.4 The recognition, status and application of (general) international law in 

terms of the Constitution of the Republic of South Africa, 1996 

 

A question often asked is: Where, precisely, does (general) international law fit into 

the Constitution of the Republic of South Africa, 1996? Although international law 

features in several areas of the Constitution, we will focus on two areas only, namely 

 The Bill of Rights (ch 2 of the Constitution, ss 7-39) The interpretation clause 

in section 39 

 General Provisions (ch 14 of the Constitution, ss 231-243) International Law 

in sections 231-233 

 

3.4.1 The interpretation and application of international law 

 

Section 2 of the 1996 Constitution stipulates, inter alia, that the Constitution is the 

supreme law of the Republic. In terms of section 7, the state must respect, protect, 

promote and fulfil the rights in the Bill of Rights. However, all these rights are subject 

to the limitations provided for in section 36 of the Bill of Rights. (See the next study 

unit for a more detailed discussion of this particular aspect in relation to 

environmental law.) Section 39 of the Constitution (the section we will discuss below) 

deals with the interpretation of the Bill of Rights. 

 

Section 39 provides as follows: 

39 Interpretation of Bill of Rights 

(1) When interpreting the Bill of Rights, a court, tribunal or forum  

(a) must promote the values that underlie an open and democratic society based on 

human dignity, equality and freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 

 

Furthermore, in terms of section 39(2), when interpreting any legislation, and when 

developing common law or customary law, every court, tribunal or forum must 



147 
 

promote the spirit, purport and objects of the Bill of Rights. Subsection (3) stipulates 

that the Bill of Rights does not deny the existence of any other rights or freedoms 

that are recognised or conferred by common law, customary law or legislation, to the 

extent that they are consistent with the Bill of Rights. 

 

Section 233 provides as follows: 

233 Application of international law 

 

When interpreting any legislation, every court must prefer any reasonable 

interpretation of the legislation that is consistent with international law over any 

alternative interpretation that is inconsistent with international law. It is important to 

remember that both these sections function as a means/tool for the interpretation of 

provisions in the Constitution (s 39) or of legislation in general (s 233). This function 

of the two sections is an example of the indirect application of international law as 

part of the interpretative process. You will remember from your studies of 

international law that a distinction was drawn between the direct and indirect 

application of international law in terms of South Africa's Constitution. When the 

indirect application of international law features, the court, tribunal or forum is testing 

South African law against international law to determine the meaning of provisions of 

our South African law. It is important to remember that, in this instance, the 

court/tribunal/forum does not apply international law as such. 

 

 

 

NOTE: Section 39(1) does not provide that the courts must apply international law 

only that they must consider it. In other words, the court/tribunal/forum is applying 

South African law, but it is under an obligation to consider whether the South African 

law it applies is in line with international law on the same point. 

 

The wording of section 233 is extremely wide (it refers to “any legislation''). It applies 

to “every'' court and uses the term “prefer'' (meaning that an interpretation in terms of 

international law should be selected, in preference to any other, provided it is 

reasonable). The reference to “any reasonable interpretation'' does not necessarily 

mean the most or more reasonable interpretation; rather, it means that such 
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interpretation should be applied in preference to “any other interpretation'' that is not 

consistent with international law. 

 

3.4.2 International agreements (treaties and/or conventions) and customary 

international law 

 

When international agreements and custom come into the picture in the 

national/municipal context, we talk of the direct application of international law, that 

is, when the South African courts are empowered to apply the rules of (general) 

international law as law. 

 

 

 

Section 231 deals with international agreements and provides as follows: 

 

(1) The negotiating and signing of all international agreements is the responsibility of 

the national executive. 

 

(2) An international agreement binds the Republic only after it has been approved by 

resolution in both the National Assembly and the National Council of Provinces, 

unless it is an agreement referred to in subsection (3). 

 

(3) An international agreement of a technical, administrative or executive nature, or 

an agreement which does not require either ratification or accession, entered into by 

the national executive, binds the Republic without approval by the National Assembly 

and the National Council of Provinces, but must be tabled in the Assembly and the 

Council within a reasonable time. 

 

(4) Any international agreement becomes law in the Republic when it is enacted into 

law by national legislation; but a self-executing provision of an agreement that has 

been approved by Parliament is law in the Republic unless it is inconsistent with the 

Constitution or an Act of Parliament. 
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(5) The Republic is bound by international agreements which were binding on the 

Republic when this Constitution took effect. 

 

Suffice to say that sections 231(1) (3) are relevant for determining whether a treaty 

(the reference to “international agreements'' in s 231 is to be understood to mean 

“treaty'' as defined in article 2(1) of the Vienna Convention on the Law of Treaties) 

binds South Africa in the international arena. Section 231(4) informs us when any 

treaty that is binding on South Africa internationally becomes law in South Africa. 

 

NOTE: Any/every treaty becomes enforceable by South African municipal courts 

only once they have been “enacted into law by national legislation''. In other words, 

treaties do NOT become part of the law of the country (ie part of municipal law) 

without legislative transformation. There are three ways of realising such 

“legislative transformation'': 

(i) The treaty document as a whole is included in an Act of Parliament. 

(ii) The treaty may be included as a schedule to a statute. 

(iii) An Act may give the executive power to bring a treaty into effect in municipal law 

by means of proclamation in the Government Gazette. 

 

In the National Environmental Management: Biodiversity Act 10 of 2004, for 

example, the following provision is included among the objectives set out in section 

2: The objectives of this Act are: (b) to give effect to ratified international agreements 

relating to biodiversity which are binding on the Republic. 

 

Section 5 of the Act, entitled “Application of international agreements'', provides that 

“this Act gives effect to ratified international agreements affecting biodiversity to 

which South Africa is a party, and which bind the Republic''. Note that South Africa is 

a party to the Convention on Biological Diversity of 1992 - an international 

environmental instrument (a treaty) on biodiversity. 

 

Section 232 of the Constitution deals with customary international law and provides 

Customary international law is law in the Republic unless it is inconsistent with the 

Constitution or an Act of Parliament. 
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3.5 Enforcement and/or compliance with international law 

 

You will remember that we noted earlier that there is no international judiciary with 

automatic and compulsory jurisdiction to enforce international law principles; a state 

must give its consent before an international tribunal will have jurisdiction over it. 

Your next question should logically be: Are there any “enforcement 

measures/remedies'' (ie “sanctions'') in international law and how effective are they? 

 

A note on the use of terminology: In international law, we often come across the term 

“sanctions'' in relation to “enforcement measures'' against a state. The term has both 

a limited and a more expanded meaning. In the limited sense, the term “sanctions'' 

means a specific measure taken jointly by states and/or by an international 

organisation against a state. The Compact Oxford English dictionary (2005) defines 

this meaning as follows: “2 (sanctions) measures taken by a state to try to force 

another to do or obey something.'' During the 1970s, the United Nations adopted a 

number of enforcement measures (“sanctions'') against South Africa because of its 

racist policies. One of these sanctions was the prohibition on the sale of arms to 

South Africa in terms of UN Security Council Resolution 418. In the more expanded 

sense, the term “sanctions'' is used in a generic sense to refer to and describe all the 

enforcement measures and remedies available to states and/or international 

organisations in the event of another state disobeying a law or rule of international 

law. 

 

Admittedly, legal enforcement measures per se are not as effective in international 

law as political sanctions. Nonetheless, many international organisations exercise 

direct control over their members, and through their enforcement measures, they can 

muster international opinion against the erring members (eg the Security Council of 

the United Nations may impose economic sanctions and even permit the actual use 

of force against aggressor states). Other enforcement measures available are the 

suspension or expulsion (“or other denial of privileges of participation'') of member 

states of certain international organisations and the treatment as invalid by the other 
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states of the acts of one state which are in breach of international law (Kidd 

2011:48). 

 

The fear of enforcement measures (sanctions), however, is not the main reason for 

obeying international law. In fact, today states cannot exist in isolation and need the 

advantages of international cooperation, which, of course, include adhering to the 

“rules of the game''. Disregard for these rules will cause negative reactions by other 

states against the wrongdoer, and although direct punishment may not always be 

imposed, other states will become reluctant to have contact with the culprits. There is 

also the issue of the reciprocal effects of breaches of international law and, certainly, 

where a common resource such as the global environment is at stake, international 

rules are to the advantage of all. 

 

3.6 The development of international environmental law 

 

You need to see the development of the legal discipline known as international 

environmental law against the background of/in the context of the trend in recent 

years towards the “fragmentation'' of international law, which resulted in the 

emergence of other “specialized and relatively autonomous rules or rule-complexes, 

legal institutions and spheres of legal practice'' (Olivier & Abioye 2008:185, quoting 

from the Report of the International Law Commission, Fifty-eighth Session, General 

Assembly Official Records Sixty-first Session Supplement 10 (A/61/10) at 404). 

 

The most common characteristics of such special or self-contained regimes are the 

presence of particular “subjects'' as autonomous bodies within international law, 

having specialised rules or a specific/particular interpretation of the general rules of 

international law. 

 

Examples of such “specialised'' international law are 

 humanitarian law, which deals with the laws of war and the treatment of 

combatants and those caught up in conflict 

 international human rights law, which deals with the rights of the individual 

that transcend the factional interests of a specific state 
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 international trade law, which deals with trade and related issues between 

states and other international law subjects 

 international criminal law, which deals with the prosecution at an 

international level of those guilty of gross and systematic violations of 

fundamental rights (note that this is a mixture of international human rights 

and humanitarian law) 

 international environmental law, which deals with the protection of the 

environment, which transcends the interests of a single state (remember the 

first activity in this study unit?) 

 

 

3.9 The National Environmental Management Act and international law 

 

Chapter 6 of the National Environmental Management Act (NEMA), entitled 

“International obligations and agreements'', deals with the application of international 

environmental law in South Africa. Section 25 provides for the incorporation of 

international environmental instruments into South African law in order to give effect 

to such instruments in South Africa. Section 26 obliges the Minister to report 

annually to Parliament as regards international environmental instruments for which 

he or she is responsible. Section 27 deals with how international environmental 

instruments are applied to South Africa. 

 

 

3.10 Overview of the historical landmarks in the development of international 

environmental law 

 

3.10.2 The evolution of international environmental law 

Michael Kidd quotes Philippe Sands (2003:25), who is of the opinion that 

international environmental law “has evolved over four distinct periods''. The first 

period Kidd refers to with reference to Sands is the era before the creation of the 

United Nations. Kidd refers to this as follows: From early fisheries conventions to the 

creation of the United Nations in 1945. The second period highlighted by Kidd is 

described in the following abstract in your reader. 
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IT 

The Constitution of the Republic of South Africa, 1996 and framework 

environmental legislation - the National Environmental Management Act 107 of 

1998 (NEMA) 

 

By the end of this study unit, you should be able to 

& explain the general characteristics of the Constitution briefly 

& mention the sections of the Constitution that are important for environmental law 

(or should we consider the entire Constitution as important?) 

& recognise the importance of the Bill of Rights for the protection of the environment 

& “unpack'' (explain) the content of the environmental right provided for in section 24 

of the Constitution 

& discuss fundamental rights that have an impact on the administration and control 

of environmental management and protection 

& explain the purpose of the limitation of rights clause in the Constitution and discuss 

the clause's provisions 

& discuss the provision for locus standi as found in both the Constitution and NEMA 

& explain the content of the interpretation clause provided for in the Constitution 

& explain what “framework'' legislation means 

& identify the principles in NEMA that are unique to environmental law and the 

environment 

 

4.1 General characteristics of the Constitution 

 

The 1996 Constitution has been in operation since 4 February 1997. To understand 

the impact of the new dispensation on environmental law, we need to examine briefly 

the importance of the new South African constitutional democracy in a more general 

sense.  

 

The Constitution is the supreme law of our country. Section 2 defines “constitutional 

supremacy'' as follows: This Constitution is the supreme law of the Republic; law or 
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conduct inconsistent with it is invalid, and the obligations imposed by it must be 

fulfilled. In essence, section 2 “specifies the effect'' of the supremacy of the 

Constitution (Roederer 2005 CLOSA13-18). The Constitution has evolved through a 

democratic process of negotiation in which most South Africans were represented. It 

is a value-laden and “value-driven'' document and all other laws must be interpreted 

in terms of the values, spirit and purport of the Constitution and its Bill of Rights. 

 

 All other legislation (parliamentary legislation included) is subordinate to the 

Constitution and may be declared invalid or null and void by a court of law (eg by the 

Constitutional Court) if it conflicts with the Constitution. Thus, in contrast to 

parliamentary supremacy established under the previous government - where 

Parliament could adopt and repeal its own legislation fairly easily - the present 

Parliament is not supreme and can amend the Constitution, as the supreme law, 

only by means of complex, prescribed procedures. Note that all “conduct'' must also 

be consistent with the Constitution (s 2). This means, inter alia, that the functions 

and actions performed in the various spheres of government by other organs of state 

and public bodies, and which relate to the environment, must be in line with the 

provisions of the Constitution. 

 

The Constitution sets out the structure of the state and its organs (eg the president 

and the executive - sections 82-102; the legislature – sections 42-82 and the 

judiciary (“courts and administration of justice'') – sections 165-180). It also provides 

for the organisation of the state and determines the powers and functions of its 

functionaries (eg through the principles of cooperative governance and 

intergovernmental relations - ch 3 of the Constitution - and the basic values and 

principles governing public administration - ch 10 of the Constitution). 

 

PLEASE NOTE: As you are in the fourth year of your studies, we assume you have 

completed the constitutional law module and that you are therefore familiar with the 

structure of the South African government, the distribution of state powers and 

authority, and so on. If you are unable to recall any of these features of constitutional 

law,  
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PLEASE NOTE FURTHER: In study unit 5 we examine the content of Chapter 3 of 

the Constitution, entitled “Cooperative government'', since cooperative government 

provisions in relation to the environment are an important feature of the National 

Environmental Management Act 107 of 1998 (NEMA). The “Basic values and 

principles governing public 

administration'', provided for in Chapter 10 of the Constitution, will be discussed 

briefly below  

 

Chapter 2 of the Constitution contains the Bill of Rights (ss 7-39), in which the state 

(and all its organs) undertakes to guarantee and protect fundamental human rights, 

such as the right to life, dignity, privacy and equality. Furthermore, the right to 

education, employers' and employees' rights, the rights of prisoners and detainees, 

freedom of expression, association, religion, belief and opinion, and a right to the 

environment and a right to just administrative action, are among the many rights and 

freedoms protected by the state. 

 

 

The Bill of Rights is a justiciable bill of rights, which means that the courts will judge 

the enforcement of human rights. In this context, the courts will interpret and define 

the content of these rights (eg the right to the environment), with the Constitutional 

Court as the final arbiter where issues regarding human rights are concerned. 

Fundamental rights are not absolute and therefore do not apply in an unqualified 

way. This means that in all situations where these rights are in question, the 

competing rights and duties of the various parties involved will have to be weighed 

up against each other in order to restore legal balance. Furthermore, the limitation 

clause in the Bill of Rights provides that these rights may be limited by laws of 

general application in situations where such a limitation would, for example, be 

reasonable and justifiable (s 36). 

 

 

4.1.2 The objective and purpose of the Constitution 

 

In the Preamble to the Constitution, the people of South Africa recognise the 

injustices of the past and undertake to build a better South Africa for all. All South 
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Africans, through the adoption of the supreme Constitution, are bound to tackle, in a 

spirit of reconciliation and reconstruction, the objectives of the new democratic order, 

for example  

 

 to establish a society based on democratic values, social justice and 

fundamental human rights 

 to lay the foundations for a democratic and open society in which government 

is based on the will of the people and every citizen is equally protected by law 

 to improve the quality of life of all citizens and free the potential of each 

person 

 to build a united and democratic South Africa that is able to take its rightful 

place as a sovereign state in the family of nations 

 

In conjunction with the “Founding Provisions'' in Chapter 1, these provisions 

emphasise and underline the foundations of the new legal order and reinforce and 

amplify the underlying, core principles or values on which the new democratic state 

is founded. 

 

The umbrella term for the objectives of the new democratic order is “transformation''. 

Ngcobo J, in Bato Star Fishing (Pty) v Minister of Environmental Affairs and Tourism 

2004 4 SA 490; 2004 7 BCLR 687 (a decision dealing with the allocation of fishing 

quotas in terms of the Marine Living Resources Act 18 of 1998), stated the following 

(at par 73): 

 

South Africa is a country in transition. It is a transition from a society based on 

inequality to one based on equality. This transition was introduced by the interim 

Constitution, which was designed `to create a new order based on equality in which 

there is equality between men and women and people of all races so that all citizens 

should be able to enjoy and exercise their fundamental rights and freedoms'. This 

commitment to the transformation of our society was affirmed and reinforced in 1997, 

when the Constitution came into force. The Preamble to the Constitution `recognised 

the injustice of our past' and makes a commitment to establishing a society based on 
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democratic values, social justice and fundamental rights. This society is to be built on 

the foundation of the values entrenched in the very first provision of the Constitution. 

 

A note on the concept “foundational provisions'': Chapter 1 of the Constitution (ss 2-

6) contains some of the “values'' or “principles'' upon which the new order is founded 

or based. (Note we said “some'', since academics have argued that Chapter 1 does 

not contain all the constitutional principles or values that must be considered 

foundational to the new constitutional order - see, for example, Roederer (2005 

CLOSA13-3). This argument is understandable and realistic since, as we have 

indicated above, the Constitution is a value-laden document. In other words, values 

permeate the Constitution. 

 

... the notion of ... the founding values [functions] as a measuring standard for all 

government conduct; as a set of values that influence the interpretation of the Final 

Constitution, the Bill of Rights and other legislation; and as a set of values that 

influences both whether and how the common law is to be developed. 

 

 

 

4.2 The Bill of Rights and protection of the environment 

 

Van der Linde and Basson (2014 CLOSA 50-8) are of the opinion that huge benefits 

are attached to a “constitutionally entrenched environmental right''.They mention 

three benefits. In the first place, such a right provides a “safety net'' if and when 

existing laws or policies fail to address an environmental problem. Secondly, an 

environmental right can act as “a brake'' on economic programmes that harm the 

environment. Finally, the provision of “procedural environmental rights'' should 

promote greater public participation in the process of “interpreting and enforcing 

substantive environmental rights''. 

 

The following discussion gives a broad outline of the environmental right and its 

development in South Africa. 
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4.2.2 The content (nature and scope) of the environmental right 

Please refer to your reader for Glazewski J “The bill of rights and environmental law'' 

in Environmental law in South Africa (2005), 67-70, 72-81.  

 

The Scope of the environmental clause 

 

Section 24 comprises two components.  

 

Subsection (a) provides that everyone has the right to an environment that is not 

harmful to their health or well being and accordingly has a flavour of a fundamental 

right.  

 

Part (b) on the other hand, has a socio-economic right character, imposing a 

constitutional imperative on the state to secure the right of individuals to  

 

(b) to have the environment protected, for the benefit of present and future 

generations, through reasonable legislative and other measures that- 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 

The environmental clause thus reflects characteristics of both fundamental rights and 

socioeconomic rights, mirroring the pattern of the Bill of Rights as a whole, which 

includes both traditional Fundamental rights as well as socio-economic rights. 

 

The introductory reference to everyone in section 24 raises a number of issues 

concerning its meaning in the context of environmental concerns 
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An initial philosophical and ethical question is to whether everyone refers to humans 

only or whether the environmental right by its nature extends to animals or even to 

other inanimate objects. Prior to the enactment of the Constitution, some argued for 

the extension of environmental rights to inanimate objects such as animals and 

plants. They pointed out that as slaves and women at one time did not enjoy rights 

but that civilised society has now extended fundamental rights to these groups, 

animals should similarly be accorded such right as promoting the rights of all living 

things in contrast to the orthodox anthropocentric approach, which regards 

environmental rights as being primarily concerned with people 

 

Moreover, there is ever-increasing concern both internationally and in South Africa 

with animal rights including their ethical and humane treatment. The pioneer of the 

animal rights movement is the moral philosopher Peter Singer who intelligibly defied 

the biblical injunction that man has dominion over the earth and all living creatures in 

his 1975 publication(Animal Liberation. In essence, Singer argued that animals 

interests ought to receive equitable consideration with regard to human interests. His 

work provided a new ethic for the treatment of animals, encouraged philosophers to 

address the moral status of animals and provided a budding and at times boisterous, 

animal liberation movement with ethical ammunition 

 

 

Singer’s ideas have developed to the point that philosophers now debate whether we 

can recognise animal rights. This argument has been most eloquently developed by 

Tom Regan in The Case for Animal Rights. Regan’s view is that only beings with 

inherent value have rights. He argues that all mentally normal mammals of a year or 

more are subjects of a life and thus have inherent value, which allows them to have 

rights 

 

However in South Africa as in all countries, the rights which are subjects of a life are 

currently moral, not legal rights and these arguments did not find favour. The Bill of 

Rights does not go so far as to extend rights to animals or inanimate objects, despite 

the vociferous campaigning of animal rights groups for the inclusion of animal rights 

during the negotiating process for the Constitution. The National Environmental 

Management Act(NEMA) reflects the orthodox anthropocentric approach stating; 
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environmental management must place people and their needs at the forefront   of 

its concern and serve their physical, psychological, developmental, cultural and 

social interest equitably. 

 

However on the basis of the above ethical foundation it is arguable that humans 

have a legal duty to treat nonhuman beings in a humane manner. This would be a 

modification of the orthodox Hofeldian view that for every right, there is a correlative 

duty in that animals would indirectly enjoy a form of environmental right 

 

 

In Fuel Retailers Association of Southern Africa v Director-General Environmental 

Management, Department of Agriculture, Conservation and Environment, 

Mpumalanga Province 2007 10 BCLR 1059; 2007 6 SA 4 (CC) (referred to as Fuel 

Retailers), the Constitutional Court had to consider an appeal against the decision of 

the Supreme Court of Appeal when reviewing the nature and scope of the 

obligations of environmental authorities when they make decisions that may have a 

substantial detrimental impact on the environment. The applicant was an 

organisation representing the interests of fuel retailers. The respondents were the 

various environmental authorities involved in granting an authorisation to build a 

petrol filling station, the Mbombela local municipality (who granted a rezoning 

application), Lowveld Motors (Pty) Ltd and the trustees of a trust, which had been 

granted the rezoning and authorisation to build the filling station. 

 

The applicant for the review and setting aside of the decision to grant the 

authorisation for the construction of the filling station on the grounds that the 

environmental authorities in Mpumalanga did not consider the socio- economic 

impact of constructing the proposed filling station, nor did they consider the 

cumulative impact of it on the environment and on all existing filling stations that are 

close by. The respondents, in turn, contended that these issues were considered by 

the local authority when it granted the rezoning application of the property for the 

purposes of constructing the proposed filling station. 

 

The Constitutional Court found that the local authority, when considering a rezoning 

application, has to consider the need and desirability from a town planning 
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perspective. An environmental authority in turn considers whether a town-planning 

scheme is environmentally justified. An environmental authority is obliged in terms of 

the Constitution, the Environmental Conservation Act (ECA) and NEMA to consider 

socio-economic factors as well as the cumulative impact of the proposed filling 

station and existing ones, and the impact of the proposed filling station on existing 

ones, whereas the local authority is not obliged to do so in terms of the Ordinance. In 

section 24, the Constitution provides for the integration of environmental protection 

and socio-economic development. This means that environmental factors must be 

balanced with socio-economic factors, as encapsulated in the concept of sustainable 

development. The concept of sustainable development provides the framework for 

reconciling socio-economic development and environmental protection. The court 

noted (in par 45 and 102) as follows: 

 

This is apparent from section 24(b)(iii) which provides that the environment will be 

protected by securing “ecologically sustainable development and use of natural 

resources while promoting justifiable economic and social development''. 

Sustainable development and sustainable use and exploitation of natural resources 

are at the core of the protection of the environment. 

 

... the role of the courts is especially important in the context of the protection of the 

environment and the giving effect to the principle of sustainable development. The 

importance of the protection of the environment cannot be gainsaid. Its protection is 

vital to the enjoyment of the other rights contained in the Bill of Rights; indeed, it is 

vital to life itself. 

 

It must therefore be protected for the benefit of the present and future generations. 

This present generation holds the earth in trust for the next generation. This 

trusteeship position carries with it the responsibility to look after the environment. It is 

the duty of the Court to ensure that this responsibility is carried out. 

 

The court held that the environmental authorities did not fulfil their obligations as 

required by section 24 of the Constitution, the ECA and NEMA. As a result, the 

decision to grant the authorisation was set aside. 
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4.2.3 The limitation of a fundamental right, including the environmental right: 

section 36 of the Constitution 

 

The boundaries of all rights are set by the rights of others and by the public interest 

the welfare and needs of the people community. Consequently, rights may be 

limited, including the environmental right. 

 

Section 7(3) of the Constitution states in this regard: The rights in the Bill of Rights 

are subject to the limitations contained or referred to in section 36, or elsewhere in 

the Bill. 78 Section 36 of the Constitution is the general limitation clause and applies 

to all rights in the Bill of Rights. Section 36 will always feature when a court and/or 

“another independent and impartial tribunal or forum'' (see s 34 of the Constitution) 

has to determine whether a limitation of a right is lawful. 

 

Before limiting a right, the organ of state/administration must ensure that the 

limitation is permissible, because rights may only be limited by way of a “law of 

general application'' in terms of section 36(1). In other words, any limitation of rights 

must be authorised by law; that is, it must be lawful. When environmental law is 

involved, this refers to legal rules contained in a statute, or in any delegated 

legislation. 

 

All limitations must be “reasonable and justifiable'' in an 

- open and democratic society based on 

- human dignity, 

- equality and 

- freedom. 

(It is important that you take note, once again, of the values spelled out in the 

Constitution and referred to above.) 

 

Other factors that must be taken into account in limiting a right include 

 

(a) the nature of the right: For example, what is being protected in terms of the right 

to a clean and healthy environment and what is the significance of this right in an 

open and democratic society? 
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(b) the importance of the purpose of the limitation: For example, what public purpose 

(or rights of others) is protected by the limitation and how important is this purpose in 

an open and democratic society based on fundamental values? 

 

(c) the nature and extent of the limitation: For example, how serious is the 

transgression (contravention) for which the limitation is sought? 

 

(d) the relation between the limitation and its purpose: For example, will the limitation 

of the right to a clean and healthy environment further the purpose of the limitation 

(for example economic progress, trade and employment opportunities) and, if so, 

how efficiently does it serve the purpose? 

 

(e) the use of less restrictive means to achieve the purpose: For example, are there 

other ways of achieving the purpose that have a less restrictive effect on the right?  

The requirements set for the limitation of a right in section 36 means that there must 

be a balance/proportionality between the limitation of the right and the purpose for 

which the right is being limited. In other words, the limitation clause refers in essence 

to the “principle of proportionality'' as it has been applied and developed by the 

Constitutional Court in several cases. 

 

Proportionality relates to the means or method used to achieve the purpose whether 

the means are proportional to the purpose. In short, is there an even balance 

between the means used and the ends envisaged? (See the provision of (d), “the 

relation between the limitation and its purpose''.) 

 

Section 7(3) also refers to limitations “contained or referred to ... elsewhere in the 

Bill''. We find such a limitation referred to elsewhere in the Bill in section 24(b). 

Section 24(b) contains its own internal limitation in that “reasonable legislative and 

other measures'' which are passed or taken, must be to “(i) prevent pollution and 

ecological degradation; (ii) promote conservation; and (iii) secure ecologically 

sustainable development and use of natural resources while promoting justifiable 

economic and social development''. 
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4.2.4 Who may enforce the environmental right: the matter of legal standing ( 

locus standi) 

 

4.2.4.1 What is locus standi ? 

 

Locus standi,or “legal standing'', is the capacity of a person to bring a matter to court. 

It is a basic rule of all legal systems that a party may take a matter to court only if he 

or she has an identifiable interest in the outcome, that is, when he or she has 

sustained loss or damage. Before 1994 and the introduction of the new constitutional 

order, the requirement was that an applicant for judicial review had to show that he 

or she had sufficient personal and direct interest in the case. Financial/pecuniary or 

material/patrimonial loss was regarded as sufficient to establish legal standing. For 

example, in Dawnlawn Beleggings (Edms) Bpk v Johannesburg Stock 

Exchange1983 3 SA 344 (W), the potential for economic gain was accepted as 

sufficient interest. 

 

The actio popularis of Roman law did not form part of our law. In terms of the actio 

popularis, every member of the public could bring actions to prevent public dangers. 

The actio popularis was action in the public interest. In the environmental law 

context, the actio popularis means that every person has an interest in the proper 

management and protection of the environment and every person is able to freely 

challenge any action threatening the environment or the validity/legality of any action 

as regards the management of the environment. 

 

4.2.4.2 Locus standi in terms of section 38 of the 1996 Constitution 

The Constitution has broadened the scope or range of locus standi of individuals and 

groups to seek relief in matters involving fundamental rights, including the 

environmental right. In other words, more people who have “identifiable interests in 

the outcome'' of a case may now approach the court. 
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Section 38 of the Constitution, entitled “Enforcement of rights'', provides that anyone 

listed in the particular section has the right to approach a competent court, alleging 

that a right in the Bill of Rights has been infringed or threatened. 

 

Section 38 reads: 

Anyone listed in this section has the right to approach a competent court, alleging 

that a right in the Bill of Rights has been infringed or threatened, and the court may 

grant appropriate relief, including a declaration of rights. 

 (a) anyone acting in their own interest 

(b) anyone acting on behalf of another person who cannot act in their own name 

(c) anyone acting as a member of, or in the interest of, a group or class of persons 

(d) anyone acting in the public interest 

(e) an association acting in the interest of its members. The effect of this extension of 

standing is that individuals or non-governmental organisations may now approach a 

court to bring an action in the public interest. For example, a group of concerned 

persons may approach the court in the public interest to protect the environment the 

above-mentioned actio popularis. 

 

 

 

 

4.2.4.3 Locus standi in terms of NEMA: section 32 

 

NEMA expanded legal standing in environmental matters even further under section 

32. (The section has been amended by section 6(a) of the National Environmental 

Management Amendment Act 46 of 2003 to allow a broader spectrum of 

persons/organisations and the public to approach the court, where they have some 

form of environmental interest in the case.) 

 

Section 32(1) reads: 

Any person or groups of persons may seek appropriate relief in respect of any 

breach or threatened breach of any provision of this Act, including a principle 

contained in Chapter 1, or any other statutory provision concerned with the 

protection of the environment or the use of natural resources - 
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(a) in that person's or group of person's own interest, 

(b) in the interest of, or on behalf of, a person who is, for practical reasons, unable to 

institute such proceedings; 

(c) in the interest of or on behalf of a group or class of persons whose interests are 

affected; 

(d) in the public interest; and 

(e) in the interest of protecting the environment. 

 

It is noticeable that section 32, unlike section 38 of the Constitution which grants 

legal standing ( locus standi) to persons and associations only when rights in the Bill 

or Rights are threatened - adds to the circumstances in which relief may be sought 

when the environment is involved. When we read section 32(1)(e), we notice that it 

allows any person or group of persons to seek appropriate relief in respect of (i) any 

breach or threatened breach of any provision of NEMA, (ii) its section 2 principles 

(contained in Chapter 1), or (iii) any violation of any other statutory provision dealing 

with the protection of the environment. The only “limitation'' is that the person must 

act in the “interest of protecting the environment''. 

 

The effect of the extension of legal standing when environmental matters are 

involved has been summarised by Glazewski in the following way. The liberalisation 

of the locus standi requirement by the Bill of Rights, coupled with the extension of 

the circumstances in which one may litigate in the public environmental interests 

provided in the NEMA, considerably increases the opportunities for public interest 

litigation in the environmental sphere. It should be noted that these provisions apply 

in respect of court proceedings only and not to other tribunals. 

 

4.2.5 The interpretation of the Bill of Rights 

 

Section 2 of the 1996 Constitution stipulates, inter alia, that the Constitution is the 

supreme law of the Republic. In terms of section 7(2), the state must respect, 

protect, promote and fulfil the rights in the Bill of Rights. However, all these rights are 

subject to the limitations provided for in section 36 of the Bill of Rights. 
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In the context of the supremacy of the Constitution, the state's obligations as regards 

the rights contained in the Bill of Rights and the reality that no right is absolute and 

that provision therefore has to be made for the limitation of rights (see the discussion 

of s 36 - the limitation clause - above), it is obvious that the constitutional drafters 

should have provided guidelines regarding the interpretation of the Bill of Rights, as 

well as interpretation under the Bill of Rights. We find such guidance in section 39 of 

the Bill of Rights. 

 

In interpreting the Bill of Rights in terms of section 39(1) of the Constitution,  

(a) a court, tribunal or forum must promote the values that underlie an open and 

democratic society based on human dignity, equality and freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 

 

In section 233 of the 1996 Constitution (ch 14 “General Provisions''), it stipulates that 

every court must, in the interpretation of any legislation, prefer any reasonable 

interpretation of the legislation that is consistent with international law over any 

alternative interpretation that is inconsistent with international law. (Refer back to 

study unit 3, where we discussed the role of international law in environmental 

matters, to refresh your memory.) 

 

Furthermore, in terms of section 39(2), “when interpreting any legislation, and when 

developing common law or customary law, every court, tribunal or forum must 

promote the spirit, purport and objects of the Bill of Rights''. 

 

This section in particular, is potentially very important in respect of the interpretation 

of environmental legislation. There have been two case that have invoked section 39 

in the context of cases involving environmental considerations. McCarthy v 

Constantia Property Owners’ association uses section 39, read with section 8(2) of 

the Constitution to broaden the standing of applicants wishing to access a court to 

protect the environmental fabric of the suburb. 

 

In re Kranspoort Community dealt with the adjudication of a land claim and in the 

course of the judgement, the court found it necessary to address the issue of the 
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unsustainable depletion of renewable resources on the farm. In the light of section 

24 of the Constitution, the court held that section 35 of the Restitution of Land Rights 

Act, empowers and obliges the court to improve conditions which will ensure equal 

access to the restored asset by all members of the community including younger 

members who will come to access the property in their own right in the future. 

 

Subsection (3) stipulates that “the Bill of Rights does not deny the existence of any 

other rights or freedoms that are recognised or conferred by common law, customary 

law or legislation, to the extent that they are consistent with the Bill of Rights''. 

Please refer to your reader for: Kidd Environmental Law (2011) 30. 

 

 

 

 

 

 

 

 

 

4.3 Other fundamental rights that have an impact on the 

management/administration and control of environmental matters 

 

Although the environmental right is obviously the most pertinent and relevant right in 

the protection and management/administration of the environment, other rights also 

have an impact on this activity. In other words, other rights in the Bill of Rights are 

directly relevant to the environment and environmental management (Kidd 2011:26). 

Van der Linde and Basson (2014 CLOSA50-41) have a somewhat narrow view of 

these rights when they refer to them as rights “that regularly feature in environmental 

disputes''. In their discussion of these rights, they distinguish between “substantive 

rights'' (at 50-42 and further) and “procedural rights'' (at 50-46 and further). The 

substantive rights they discuss briefly are the equality right (s 9); the right to dignity 

(s 10); the right to life (s 11); the right to property (s 25); and the socio-economic 

rights as found in section 26 (the right of access to housing) and the right of access 

to “health 
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care services'' (s 27(1)(a), sufficient food and water (s 27(1)(b) and “social security'' 

(s 27(1)(c). 

 

As regards the relationship between the environmental right and the right to food and 

water, Van der Linde and Basson write the following (at 50-45): Two rights contained 

in FC [the Final Constitution - the 1996 Constitution] s 27 stand in some tension with 

the environmental rights in FC s 24: the rights to food and water. Subsistence fishing 

and hunting often have a negative impact on the conservation of sensitive 

ecosystems. Agricultural practices - say the use of natural aquifers to increase 

production may have an adverse effect on sound environmental management. 

Moreover, the state's dual obligations to manage the natural environment and to 

provide the conditions for adequate production of food products can come into 

conflict. At the same time, the right to access to water may work, hand in glove, with 

the right to healthy environment. Access to water implies drinking water free from 

toxic contaminants, which will require keeping watercourses and the surrounding 

environment free of pollution. 

 

Van der Linde and Basson identify the right of access to information (s 32) and the 

right to just administrative action (s 33) as “procedural rights''. They explain: 

 

….Procedural rights provide a mechanism for gathering information that might affect 

those concerned with a potential environmental dispute and in adopting reaction 

strategies to check the reasonableness of government decisions (at 50-46). 

 

Although not a “procedural right'' as such, we include in this discussion of procedural 

rights the right of access to the courts (s 34), since it deals with matters pertaining to 

environmental disputes and their solution via the judicial system - and thus through 

the use of a constitutional right. 

 

4.3.2 The right to just administrative action and the environment 

 

Administrative law is an important component of environmental law and is extremely 

valuable in the practical application and development of this field. Glazewski 

expresses this reality by stating that “in a sense, environmental law can be described 
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as administrative law in action, because environmental conflicts frequently turn on 

the exercise of administrative decision-making powers'' (2005:86). 

 

When administrators (administrative officials or organs of state) exercise their 

discretionary powers and take any decisions, such decisions may have a direct or 

indirect negative or positive influence on the environment. For example, a decision to 

build a dam in terms of the new National Water Act of 1998 may have direct 

implications for a riverine system, or the authorisation of mining activities in terms of 

the Mineral and Petroleum Resources Development Act of 2002 may indirectly 

cause several forms of pollution. In administrative law we find the requirements for 

valid (just) decision making by administrators/organs of state. The requirements are 

that the decisions must be lawful, reasonable and procedurally fair and that 

administrators have to provide written reasons for their decisions. These 

requirements are now recognised in the Bill of Rights as enforceable rights of 

individuals and groups of people against the state as their rights to just 

administrative action (s 33 of the Bill of Rights). 

 

These rights serve yet another purpose since they act as control measures over the 

discretionary powers of administrators/organs of state. These forms of administrative 

control highlight the philosophy of democratic decision making in environmental law. 

The essential aim of environmental planning is, after all, to ensure that 

environmental factors are taken into account in decisions regarding development. 

The truth, therefore, is that effective environmental management and protection 

cannot be achieved without administrative law provisions, such as procedural 

fairness and reasonableness, public participation in decision-making and other 

complementary mechanisms, such as the IEM (“integrated environmental 

management'') procedures provided for by NEMA, as well as public access to 

information. 

 

 

4.3.2.2 Public administration 

Before we examine the elements of “administrative action'' in general and the 

content of the right to just administrative action, we need to draw your attention to 

Chapter 10 of the 1996 Constitution, entitled “Public Administration''. We cannot 
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discuss the administration of environmental affairs without referring to section 195, 

which deals with the basic values and principles governing public (including 

environmental) administration. 

 

In terms of section 195, public administration must be governed by the democratic 

values and principles enshrined in the Constitution. This includes, inter alia, the 

following principles: the efficient, economic and effective use of resources must be 

promoted; public administration must be development-oriented; services must be 

provided impartially, fairly, equitably and without bias; public needs must be 

responded to and the public must be encouraged to participate in policy-making; 

public administration must be accountable; and transparency must be fostered by 

providing the public with timely, accessible and accurate information (subs (1). 

 

These principles apply to administration in all spheres of government, to other 

organs of state and to public enterprises (subs (2). 

 

 

 

 

 

4.3.2.3 The Promotion of Administrative Justice Act 3 of 2000 (PAJA) 

 

Section 33 of the Constitution reads as follows: 

 

Just administrative action 

(1) Everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair. 

(2) Everyone whose rights have been adversely affected by administrative action has 

the right to be given written reasons. 

(3) National legislation must be enacted to give effect to these rights, and must - 

(a) provide for the review of administrative action by a court or where appropriate, an 

independent and impartial tribunal; 

(b) impose a duty on the state to give effect to the rights in subsections 

(1) and (2); and 
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(c) promote an efficient administration. 

 

Section 33 is a fundamental right enshrined in the Bill of Rights and the state and all 

organs of state must respect, protect, promote and fulfil the rights in the Bill of Rights 

(s 2). The Bill of Rights applies to all law and binds the legislature, the executive, the 

judiciary and all organs of state (ss 7(2) and 8(1)). Sections 32 (access to 

information) and 34 (access to the courts) also form part of the process to ensure 

just administrative action. 

 

 

 

PAJA gives effect to section 33 and constitutes the “national legislation'' referred to 

in section 33(3) above. It supplies more information on what constitutes 

administrative action (in section 1 the “Definitions''); the procedure to follow to ensure 

that any procedure in the administrative process is indeed “fair'' (in sections 3 and 4); 

the process for an aggrieved person to follow to request written reasons for 

administrative action (section 5); grounds of review of administrative action (section 

6); and the orders a court may take should the court find in favour of the aggrieved 

person (section 8). 

 

In essence, PAJA is a “prescriptive statute: it prescribes a specific code of conduct 

which must be adhered to by all administrators in the exercise of their powers, duties 

and functions. The purpose of this Act is to ensure the legality of all administrative 

action'' (Burns & Kidd 2009:229). 

 

Administrative action 

It is of prime importance to know what constitutes “administrative action''. The main 

reason for knowing what the concept entails is that the application of the right to just 

administrative action (s 33 of the Constitution) depends on whether “administrative 

action'' has been performed by either an organ of state or any person exercising 

public power/performing a public function in terms of legislation. Put differently, 

administrative action is the entrance literally the doorstep or threshold requirement 

for the application of the right to just administration action. 
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In section 1 (“Definitions''), “administrative action'' is defined as follows: 

 

“administrative action'' means any decision taken, or any failure to take a decision by  

(a) an organ of state, when - 

(i) exercising a power in terms of the Constitution or a provincial constitution; or 

(ii) exercising a public power or performing a public functions in terms of any 

legislation; or 

(b) a natural or juristic person, other than an organ of state, when exercising a public 

power or performing a public function in terms of an empowering provision, which 

adversely affects the rights of any person and which has a direct, external legal 

effect, but does not include ... (the exclusions, from ( aa) through to ( ii)); 

 

Other definitions in the section (s 1) should be read together with the definition of 

“administrative action'' since they elaborate on certain key concepts used in the 

definition. They are: “administrator'' means an organ of state or any natural or juristic 

person taking administrative action; 

“decision'' means any decision of an administrative nature made, proposed to be 

made, or required to be made, as the case may be, under an empowering provision, 

including a decision relating to - 

 

(a) making, suspending, revoking or refusing to make an order, award or 

determination; 

(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, 

consent or permission; 

(c) issuing, suspending, revoking or refusing to issue a licence, authority or other 

instrument; 

(d) imposing a condition or restriction; 

(e) making a declaration, demand or requirement; 

(f) retaining, or refusing to deliver up, an article; or 

(g) doing or refusing to do any other act or thing of an administrative nature, and a 

reference to a failure to take a decision must be construed accordingly; 
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“organ of state'' bears the meaning assigned to it in section 239 of the Constitution 

In terms of section 239 of the Constitution, “organ of state'' means 

(a) any department of state or administration in the national, provincial or local 

sphere of government; or 

(b) any other functionary or institution 

(i) exercising a power or performing a function in terms of the Constitution or a 

provincial constitution; or 

(ii) exercising a public power or performing a public function in terms of any 

legislation, but does not include a court or judicial officer 

 

In the field of environmental law, it may be said that any action by an environmental 

administrator as an organ of state in relation to the implementation of legislation 

(such as implementing provisions of NEMA) or the execution of policy will amount to 

“administrative action''. 

 

In performing such administrative action, the administrator has to act justly (or, 

keeping the title of PAJA in mind, “administrative justice'' has to be in evidence). This 

is the manner in which any administrative action must be performed by the organ of 

state or natural or juristic person in exercising state authority. The Constitution 

imposes a duty on all administrators exercising public power to act lawfully and 

reasonably, to follow fair procedures, and to give written reasons when the 

rights of any person in the subordinate position are adversely affected. 

 

The question you need to answer, having established that administrative action was 

taken by an organ of state or natural or juristic person, is whether such action 

complied with the requirements for just administrative action as set out in the 

Constitution, PAJA and the common law. In other words, you need to examine 

whether the action was lawful, reasonable and procedurally fair, as well as whether 

written reasons for the action were provided. 

 

Lawful 

This is an overarching principle, indicating to act in terms of the law. This means that 

the administrator is required to comply with the prescripts of the Constitution, other 
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applicable legislation (such as NEMA, the empowering legislation and PAJA - the 

“prescriptive'' Act) and other sources of law. 

 

Fair in terms of the procedures that were followed 

This means that the provisions of sections 3 and 4 of PAJA must be applied (These 

provisions largely constitute a codification of the common-law rules of natural justice 

encapsulated in the audi alteram partemrule (“to hear the other side'') and its sub-

rules and the rule against bias ( nemo iudex in sua propria causa) - “no one may be 

a judge in his or her own cause''.) 

 

 

Reasonable 

This usually relates to a decision that involves the exercise of a discretionary power 

(eg whether the discretion was exercised reasonably). A reasonable decision is a 

rational decision, is not taken arbitrarily and does not have an unreasonable effect. 

In short, a reasonable decision is one in which we see proportionality between the 

means or method used to achieve a particular result or end. 

Written reasons 

Furthermore, where rights have been adversely affected by the administrative action, 

written reasons must be given for the action - as required by section 33(2) of the 

Constitution and elaborated upon by section 5 of PAJA. Written reasons must be 

given after the decision has been taken. 

 

Section 5(1) reads as follows: 

(1) Any person whose rights have been materially and adversely affected by 

administrative action and who has not been given reasons for the action may, within 

90 days after the date on which that person became aware of the action or might 

reasonably have been expected to have become aware of the action, request that 

the administrator concerned furnish written reasons for the action. 

 

In subsections (2) to (4), the procedures for obtaining written reasons are set out, as 

well as the circumstances where reasons need not be furnished by the administrator 

concerned. 
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Reasons must justify the decision and must therefore be appropriate and adequate. 

Years ago, Baxter (1984:228) wrote the following about the importance of giving 

reasons in administrative decision-making: 

 

In the first place, a duty to give reasons entails a duty to rationalise the decision. 

Reasons therefore help to structure the exercise of discretion, and the necessity of 

explaining why a decision is reached requires one to address one's mind to the 

decisional referents which ought to be taken into account. Secondly, furnishing 

reasons satisfies an important desire on the part of the affected individual to know 

why a decision was reached. This is not only fair: it is also conducive to public 

confidence in the administrative decision making process. Thirdly, and probably a 

major reason for the reluctance to give reasons - rational criticism of a decision may 

only be made when the reasons for it are known. This subjects the administration to 

public scrutiny 

and it also provides an important basis for appeal or review. Finally, reasons may 

serve as a genuine educative purpose, for example where an applicant has been 

refused on grounds which he is able to correct for the purpose of future applications. 

 

Control of administrative action 

In performing administrative action, the administrator in the environmental sphere 

must act in a lawful, reasonable and procedurally fair manner. In other words, he or 

she must act in compliance with his or her constitutional obligations. 

 

PAJA provides for the judicial review of administrative action in the event that the 

administrator does not comply with his or her constitutional obligations. In section 6, 

entitled “Judicial review of administrative action'', the grounds of review are set out. 

The grounds of judicial review of administrative action are now mainly codified in the 

Act and cover a wide range of grounds relating to decision-making and the authority 

of the decision-maker (the administrator), the decision itself and the impact of the 

decision. The grounds of review of administrative action include inter alia 

unauthorised action (eg unauthorised delegation or bias); failure to comply with 

mandatory and material procedures or conditions prescribed by the empowering 

provision; procedurally unfair administrative action; failure to take a decision; and 

unlawfulness in general. Note, though, that, as a rule, the courts are reluctant to 
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interfere in the functioning of the public administration or the application of public 

policy because of the operation of the separation of powers doctrine. 

 

Section 7 of PAJA deals with the “Procedure for judicial review'' and the general rule 

is that internal (domestic) remedies must be exhausted before the aggrieved person 

approaches the court (see s 7(2)), but exceptions do exist (eg in the case of a mala 

fide administrator). The reason for the exhaustion of internal remedies is that the 

public administration must be given the opportunity to correct its own defective 

(invalid/unlawful) administrative action. This forms part of day-to-day administration 

and is usually provided for in legislation (eg s 43 of NEMA, entitled “Appeals''). 

 

Secondly, during internal administrative review by the higher authority (the 

Minister/MEC), an alleged defective action is tested (ie reviewed fully), corrected (eg 

amended, set aside or withdrawn) and the aggrieved person presented with a 

remedy (eg reinstatement of a suspended permit or payment of compensation). The 

administrator who acted unlawfully is usually subjected to internal departmental 

forms of discipline. 

 

Section 8 of PAJA relates to the “remedies in proceedings for judicial review''. In 

other words, it specifies the remedies (“the orders'') the court may grant if the 

administrative action - the decision - is found to be deficient. These orders include 

prohibition, setting aside the administrative action, a declaration of rights, granting an 

interdict and in extreme cases damages. 

 

 

4.3.3 The right of access to information and environmental concerns 

The right of access to information is closely linked with the right to just administrative 

action, since “both are important safeguards in the administrative system, and both 

do a great deal to encourage the democratic values of participation and 

accountability'' (Hoexter 2007:415). In Aquafund (Pty) Ltd v Premier of the Western 

Cape 1997 7 BCLR 907 (C), Traverso J held (at 916E): 

 

….if it is accepted that every person is entitled to lawful administrative action, it must 

follow that in a legal culture of accountability and transparency manifested in the 
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Constitution, a person must be entitled to such information as is reasonably required 

by him to determine whether his right to lawful administrative action has been 

infringed or not. If a person is not able to establish whether his rights have thus been 

infringed, he will clearly be prejudiced. 

 

 

Section 32 of the Constitution contains the right of access to information. It 

reads: 

 

(1) Everyone has the right of access to - 

(a) any information held by the state; and 

(b) any information that is held by another person and that is required for the 

exercise or protection of any rights. 

(2) National legislation must be enacted to give effect to this right, and may provide 

for reasonable measures to alleviate the administrative and financial burden on the 

state. 

 

Glazewski wrote that the inclusion of a right of access to information in the Bill of 

Rights is “in conformity with international law trends as well as regional and national 

tendencies to foster accountable and participatory government generally'' (2005:94). 

He added that “in the environmental context there have similarly been calls to 

provide for a right to environmental information specifically''. He quoted Principle 10 

of the Rio Declaration, which states: 

 

Environmental issues are best handled with the participation of all concerned 

citizens, at the relevant level. At the national level, each individual shall have 

appropriate access to information concerning the environment that is held by public 

authorities, including information on hazardous materials and activities in their 

communities, and the opportunity to participate in decision-making processes. States 

shall facilitate and 

encourage public awareness and participation by making information widely 

available. Effective access to judicial and administrative proceedings, including 

redress and remedy, shall be provided. 
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Another example that Glazewski provided is the EC Directive devoted to access to 

environmental information, which defines “information on the environment'' as 

 

all information on the state of water, air, soil, flora, fauna, land and natural sites, as 

well as about activities (including those which give rise to nuisances such as noise) 

or measures adversely affecting or likely to affect these and activities or measures 

designed to protect these areas of the environment, including administrative 

measures and environmental management programs. 

 

(See, in this regard, the 1990 EC Council Directive on Freedom of Access to 

Information on the Environment (90/313/EEC). As regards access to information, see 

also “Convention on Access to Information, Public Participation in Decision Making 

and Access to Justice in Environmental Matters'' 1999 38 ILM517.) 

 

As required by section 32(2), the right of access to information has been given effect 

by the Promotion of Access to Information Act 2 of 2000 (PAIA). In the long title, the 

purpose of the Act is set out as follows: 

…to give effect to the constitutional right of access to any information held by the 

state and any information that is held by another person and that is required for the 

exercise or protection of any rights 

 

Although PAIA makes no distinction between environmental and other information, it 

does place a mandatory obligation on public bodies to disclose “an imminent and 

serious public safety or environmental risk'' in the public interest (s 46(a)(ii)). Section 

70(a)(ii) makes provision for a private body to disclose “an imminent and serious 

public safety or environmental risk'' in the public interest. 

 

Part 1 (“Introductory provisions'') of PAIA contains various definitions (s 1) and 

includes the following definition of “public safety or environmental risk'': harm or risk 

to the environment or the public (including individuals in their workplace) associated 

with  

 

(a) a product or service which is available to the public; 
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(b) a substance released into the environment, including, but not limited to, the 

workplace; 

(c) a substance intended for human or animal consumption; 

(d) a means of public transport; or 

(e) an installation or manufacturing process or substance which is used in that 

installation or process. 

 

It is further noticeable that the Act does not refer to “information''; instead, it refers to 

access to the “record'' of bodies. The term “record'' is defined as: in relation to, a 

public or private body, means any recorded information - 

 

(a) regardless of form or medium; 

(b) in the possession or under the control of that public or private body, respectively; 

and 

(c) whether or not it was created by that public or private body, respectively. 

 

 

 

NEMA and access to environmental information  

 

Section 2(4) (k)of NEMA reads as follows: 

 

Decisions must be taken in an open and transparent manner, and access to 

information must be provided in accordance with the law. 

 

AN IMPORTANT NOTE: S 31 of NEMA, entitled “Access to environmental 

information and protection of whistle- blowers'', used to contain detailed provisions 

regarding access to information of an environmental nature (subsections (1)-(3)). 

(Subsections (4)-(8) deal with the protection of whistle blowers.) 

 

Section 31 of NEMA specifically gave effect to section 32(2) of the Constitution, 

pending the promulgation of the statute referred to in the Constitution, namely PAIA, 

which was subsequently passed and promulgated. 
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However, section 14 of the National Environmental Laws Amendment Act 14 of 2009 

deleted subsections (1) to (3). The effect of this deletion is that there is now only one 

regime dealing with access to information, including environmental information, and 

that is the one provided for by the Constitution and PAIA. 

 

 

Access to courts and environmental concerns 

 

Section 34 of the Constitution provides as follows: 

 

Everyone has the right to have any dispute that can be resolved by the application of 

law decided in a fair public hearing before a court or, where appropriate, another 

independent and impartial tribunal or forum. 

 

 

 

Bear in mind that it is not only the courts that may hear legal disputes, but also other 

independent and impartial tribunals or forums (fora). There are many administrative 

bodies involved in exercising administrative control over environmental disputes or 

uncertainties, such as  

 

 administrative control bodies within a departmental hierarchy (eg the head of 

department, director and Minister) 

 more independent (usually statutory) administrative control bodies, which 

resolve actions in their own name (eg the Development Facilitation Tribunals) 

 semi-state and private bodies, which exercise administrative control within 

their own hierarchies (eg the executive boards of NGOs and environmental 

organisations; disciplinary committees of clubs and organisations) 

 statutory bodies instituted in terms of the Constitution (eg the Public Protector 

(s 182) and the Human Rights Commission (s 184). 

 

Judicial control of environmental disputes takes place within the judicial system, 

which consists of 
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 the Constitutional Court (s 167) 

 the Supreme Court of Appeal (s 168) 

 the High Courts (s 169) 

 the magistrates' courts (s 170) 

 other courts recognised in terms of an Act of Parliament 

 

4.4 The National Environmental Management Act 107 of 1998 (NEMA): the Act's 

function as framework legislation and the principles it contains 

 

4.4.1 NEMA as framework legislation 

 

When we discussed the right of access to information and the right to just 

administrative action above, we saw that the Constitution often requires that 

legislation be adopted to add “flesh'' to the bare bones of a particular provision in the 

Constitution. In other words, the Constitution requires enabling legislation. Section 

24 of the Constitution requires such enabling legislation as well. The legislature 

adopted the necessary legislation in the form of the National Environmental 

Management Act 107 of 1998 (NEMA), which came into force on 29 January 1999 

(Proc 8 of 1999). 

 

In the following few paragraphs we will touch briefly on only two of NEMA's features: 

its character as framework legislation and the principles it contains. Then, in the 

following study units, we will analyse the relevant provisions of NEMA under specific 

headings, such as “NEMA's provisions and cooperative government'', in study unit 5. 

 

NEMA may be characterised as a “framework'' Act. Du Plessis and Nel describe the 

purpose and function of framework legislation as follows (2001:1-2): Framework 

legislation aims to define overarching and generic principles in terms of which 

sectoral specific legislation is embedded, as well as to enhance co-operative 

environmental governance amongst fragmented line ministries. It furthermore 

provides general basic norms that may be used to introduce new environmental 

legislation or to amend or maintain existing legislation. 
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They then proceed to identify and discuss the typical characteristics of such 

framework legislation, namely 

(a) “certain generic legal elements'' (These are the distinctive elements of legislation 

we are all acquainted with, such as a preamble, long title, definitions, institutional 

arrangements, civil liability, offences and penalties. 

(b) “a flexible approach to address changing circumstances'' (The authors explain 

that such “flexibility'' is achieved “by means of broad-based policy principles, which in 

turn, are supported by separate, sectoral  specific legal arrangements''. 

(c) “dedicated sectoral specific legal arrangements'' (They explain that sectoral 

specific legislative arrangements are “cascaded down from sectoral specific policy 

documents such as White Papers, policy statements and discussion documents to 

sectoral specific legislation and regulations''  

(d) “the inclusion of broad based environmental policy and principles'' 

 

According to these authors, framework legislation also attempts to ensure the 

following (2001:3): 

(a) popular broad-based participation during its formulation phase 

(b) cooperative governance between all spheres and sectors of government 

(c) use of innovative integration of multiple environmental management tools and 

instruments in order to benefit the environment. 

 

In the Preamble to the Act, which sets out the intention for NEMA to operate as 

framework legislation, it states that it is “desirable that the law develops a framework 

for integrating good environmental management into all development activities''. 

 

Van der Linde and Basson (2014 CLOSA) explain, basing their explanation on BP 

Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment 

and Land Affairs 2004 5 SA 124 at 145-149, that NEMA thus “creates the basic 

legal framework for the environmental rights guaranteed in s 24''. 

 

 

4.4.2 The environmental principles of NEMA 
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We mentioned above that one of the characteristics of framework legislation is that it 

includes “broad based environmental policy and principles''. We do not find any 

definition of policy in NEMA and “neither does it provide for the formulation of 

environmental policy'' (Du Plessis & Nel 2001:20). However, we do find an extended 

list of principles in section 2 of the Act. These principles are sourced from both 

international environmental law and the Constitution. Glazewski's remark that “the 

principles are detailed and complex and provide limitless potential for decision-

makers and the courts to develop a cohesive body of generally acceptable 

environmental management practices'' (2005:142) is an apt summary of the purpose 

of these principles. 

 

In terms of section 2(1), all actions of organs of state that may significantly affect the 

environment have to be in line with the principles set out in subsections (2), (3) and 

(4). Section 2(1) states further that these principles must:  

 

(a) apply alongside all other appropriate and relevant considerations; 

(b) serve as the general framework for environmental plans;  

(c) serve as guidelines by reference to which any organ of state must exercise any 

function when taking a decision in terms of NEMA or other Act concerning the 

environment;  

(d) serve as principles by which a conciliator must act; and 

(e) “guide the interpretation, administration and implementation of this Act, and any 

other law concerned with the protection or management of the environment''. 

 

Section 2(2) and 2(3) contain principles dealing with sustainable development, and a 

further eighteen principles ((a)-(r)) are set out in subsection (4). 
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Cooperative government in environmental management 

 

By the end of this study unit, you should be able to: 

& discuss the impact of the constitutional structure of the state and the division of 

state authority on environmental management 

& analyse the obligations in the functioning of the spheres of government, as 

entrenched in Chapter 3 of the Constitution 

& evaluate if NEMA fulfils its purpose to bring about cooperative environmental 

governance 

 

The 1996 Constitution has been in operation since 4 February 1997. To understand 

the impact of the new dispensation on environmental law and the way we manage 

our environment-related activities by means of an environmental management 

system, we have to examine the South African constitutional order. In study unit 4 

you learnt that the Constitution is the supreme law of our country and has evolved 

through a democratic process of negotiation in which most South Africans were 

represented. It is a value-laden and value-driven document and all other laws must 

be interpreted in terms of the values, spirit and purport of the Constitution and its Bill 

of Rights. All other 

legislation (parliamentary legislation included) is subordinate to the Constitution and 

may be declared invalid or null and void by a court of law (eg by the Constitutional 

Court) if it conflicts with the Constitution. Furthermore, the Constitution sets out the 

structure of the state and the organs of state. The Constitution provides for the 

organisation of the state, determines the powers and functions of its functionaries 

and how these powers and functions must be exercised. The organisation of the 

state is of particular relevance to environmental law and environmental management 

as it determines how powers and functions aimed at regulating environmental affairs 

are distributed among the various spheres of government and its departments. 

 

 

5.1.1 The structure of the South African government and the distribution of authority 

 

                                                       STATE AUTHORITY 
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                LEGISLATIVE                 EXECUTIVE                        JUDICIAL 

                 AUTHORITY                   AUTHORITY                    AUTHORITY 

 

According to the doctrine of the separation of powers, the separation of powers is the 

division of state authority into legislative, executive and judicial powers, which 

powers are performed by separate branches of government. You will recall that the 

legislative authority is the power that creates, amends and repeals laws; the 

executive authority is the power that executes and enforces laws; and the judicial 

authority is the power that interprets laws and applies legal rules to real-life 

situations. 

 

The Constitution further provides for national, provincial and local spheres of 

government. The South African system of government entails the decentralisation of 

legislative and executive powers in each sphere of government. The distribution of 

state authority among the spheres ensures the fair allocation of powers and 

functions to minimise the overconcentration of state authority in one sphere, for 

example the national government. The topic under discussion deals with cooperative 

government, which is applicable to the legislative and executive authority of 

government. 

 

5.1.2 National government 

 

                                                       NATIONAL SPHERE 

 

 

                       LEGISLATIVE AUTHORITY                EXECUTIVE AUTHORITY 

 

 

                             PARLIAMENT                                    PRESIDENT & CABINET 

                    (National Assembly & National              (President, Deputy President & 

                    Council of Provinces)                                           Ministers) 
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                                                                                        VARIOUS DEPARTMENTS 

 

 

5.1.2.1 National legislative authority 

The national legislative authority of the Republic vests in Parliament. In terms of 

section 42 of the Constitution, Parliament consists of the National Assembly and the 

National Council of Provinces (NCOP). The NCOP functions at the national sphere 

of government and as the second chamber of Parliament. The NCOP (ss 60-72) is 

essentially a “watchdog'', ensuring that provincial interests are taken into account at 

national level. The NCOP forms part of the national legislative authority and has 

specific powers to participate in the legislative process, particularly where Schedule 

4 and 5 legislation is concerned. 

 

Parliament enjoys exclusive powers to make laws in respect of those areas that have 

been expressly given to it by the various provisions of the Constitution. For example, 

section 33(3), which is the just administrative action provision, clearly provides that 

national legislation must be enacted to give effect to the right to just administrative 

action. Parliament has residual legislative capacity to make laws relating to those 

areas that are not enumerated in the Constitution or mentioned in Schedules 4 and 5 

of the Constitution. 

 

In Maccsand v City of Cape Town 2011 6 SA 633 (SCA), the question arose as to 

whether exclusive national legislative competences exist and, if so, how these 

competences are identified. The court applied the approach followed in Ex Parte 

President of the Republic of South Africa: In Re Constitutionality of the Liquor Bill 

2001 1 SA 732 (CC) and found that the regulation of mining is an exclusive national 

legislative competence. Some of the factors that were considered are that mining is 

not mentioned in either Schedule 4 or 5 and would fall, by `converse inference', 

under the residual power of national government to pass legislation with regard to 

any matter 

(s 44(1)(a)(ii); the Mineral and Petroleum Resources Development Act 28 of 2002 

(MPRDA) vests its administration within the national executive sphere of 

government; and the `national character' of the MPRDA. 
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Following this approach, the national legislative authority has exclusive competence 

to make laws governing the following environmental matters: national parks, national 

botanical gardens and marine resources (excluded in Schedule 4 (Part A)). 

Considering national government's role is to maintain national standards in important 

policy domains (the national character thereof) and its residual powers, the national 

legislative authority has exclusive competence to make laws governing land, 

agriculture, certain environmental matters, fresh water resources and mining. 

 

Schedule 4 deals with functional areas of concurrent (or shared) national and 

provincial legislative competence (discussed under provincial government below). 

 

5.1.2.2 National executive authority 

 

In terms of section 85 of the Constitution, the national executive authority vests in the 

President. The President, together with the Cabinet (the President, Deputy President 

and Ministers), must implement national legislation and policy, coordinate the 

functions of the state departments and administration and initiate legislation. 

 

The national departments listed in Schedules 1 and 2 of NEMA are considered to 

exercise functions that may affect the environment or that involve the management 

of the environment. These departments are Environmental Affairs and Tourism, Land 

Affairs, Agriculture, Housing, Trade and Industry, Transport, Water Affairs and 

Forestry, Defence, Minerals and Energy, Health and Labour. Further departments 

are identified as playing a role in environmental management, namely Provincial and 

Local Government, Science and Technology and Foreign Affairs (Du Plessis in 

Paterson & Kotze (eds). 

 

Evidently a large number of national departments play a role in environmental 

management and this inevitably influences the provision of a coherent and integrated 

environmental management system. The fragmentation of environmental 

management across various departments (also referred to as horizontal 

fragmentation), each dealing with a component of the environment, for example land, 

forests, agriculture, minerals and energy, increases the risk of environmental policies 
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being implemented in a fragmented way. For example: The mining industry is 

regulated by the MPRDA, which is administered by the Department of Mineral 

Resources; forestry is regulated by the National Forests Act 84 of 1998 (which 

contains provisions on the protection of listed indigenous trees) and the National 

Veld and Forest Fire Act 101 of 1998 and is administered by the new Department of 

Forestry and Fisheries. This fragmentation may undermine an integrated approach 

to 

environmental management and the effectiveness of environmental management in 

general. 

 

 

5.1.3 Provincial government 

 

                                          PROVINCIAL SPHERE 

 

               LEGISLATIVE AUTHORITY                EXECUTIVE AUTHORITY 

 

 

          PROVINCIAL LEGISLATURE                  PREMIER & EXECUTIVE COUNCIL 

                                                                                       (Premier & MECs) 

 

                                                                                  VARIOUS DEPARTMENTS 

 

The legislative authority of a province is vested in its provincial legislature, which 

may, inter alia, pass legislation in and for the province with regard to  

 any matter within a functional area listed in Schedule 4 (Part A) (functional 

areas of concurrent national and provincial legislative competence), including 

matters such as the administration of indigenous forests, the environment, 

nature conservation (excluding national parks, national botanical gardens and 

marine resources), pollution control, population development, regional 

planning and development, soil conservation and urban and rural 

development. This means that both these spheres of government can make 

laws and implement laws that regulate these environmental matters. 
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 any matter within a functional area listed in Schedule 5 (Part A) (functional 

areas of exclusive provincial legislative competence). Schedule 5 (Part A) 

deals with functional areas that fall under exclusive provincial legislative 

competence, such as provincial planning. National government does not have 

legislative competence over any matter so listed. Provincial planning is 

accordingly regulated by provincial legislation and administered by provincial 

authorities. 

 any matter outside those functional areas that is expressly assigned to the 

province by national legislation. 

 

The provincial legislature may also assign any of its legislative powers to a municipal 

council in that province. In the provincial sphere, the premiers, appointed provincial 

ministers and provincial departments fulfil the executive functions of the executive 

branch of government. This entails implementation of legislation, the development of 

policy and the coordination of the provincial state departments and administrations. 

 

 

 

 

 

 

 

 

5.1.4 Local government 

 

 

                                               LOCAL SPHERE 

 

             LEGISLATIVE AUTHORITY               EXECUTIVE AUTHORITY 

 

                 MUNICIPAL COUNCILS                        MUNICIPALITIES 
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                                                                          VARIOUS DEPARTMENTS 

 

 

Section 151(1) of the Constitution determines that the local sphere of government 

consists of municipalities, which must be established for the whole country. A 

municipality has the right to govern, on its own initiative, the local affairs of its 

community, subject to national and provincial legislation, as provided for in the 

Constitution (subs (3)). National and provincial government may not compromise or 

impede a municipality's ability or right to exercise its powers or perform its functions 

(subs (4)). In short, section 151 deals with the “status of municipalities''. 

 

Section 156 deals with the powers and functions of municipalities, including 

executive authority in respect of and the right to administer the local government 

matters listed in Part B of Schedules 4 and 5, and any other matter assigned or 

delegated to it by national or provincial legislation. A municipality's authority to 

administer local government matters listed in Part B of Schedules 4 and 5 means 

that a municipality may make and administer by-laws in this regard (s 156(2)). 

National and provincial governments must assign or delegate to a municipality, by 

agreement and subject to conditions, the administration of a matter listed in Part A of 

Schedules 4 and 5 (strictly 

speaking, these are not local matters) if the matter would 

 

(a) most effectively be administered locally and 

(b) the municipality has the capacity to administer it (subs (4)) 

 

In terms of Schedule 4 (Part B), the national and provincial government have 

concurrent legislative powers over certain local government matters to the extent set 

out in section 155(6)(a) and (7). Similarly, in terms of Part B of Schedule 5, the 

provincial legislature has exclusive powers over local government matters, subject to 

section 155(6)(a) and (7). In essence, this means that the provincial government's 

(and in specific cases, also the national government's) legislative and executive 

powers extend only to monitoring and overseeing the performance of municipalities' 

functions in respect of Schedules 4 and 5 (Part B) matters. Schedule 4 (Part B) 

matters 
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include building regulations, air pollution, municipal planning, water and sanitation 

services limited to potable water supply systems and domestic waste-water and 

sewage disposal systems. Schedule 5 (Part B) matters include the control of noise 

pollution, refuse removal, refuse dumps and solid waste disposal. Local government 

thus has legislative competence over Schedules 4 and 5 (Part B) matters, which 

include a number of environmental matters. 

 

You have learnt that the Constitution distributes legislative and executive 

competence over environmental matters among all three spheres of government. 

The distribution of environmental matters among the spheres of government is 

referred to as vertical fragmentation. This distribution of legislative competence 

among the three spheres of government has certain consequences for 

environmental management, such as “the potential to cause fragmentation, overlap, 

duplication and conflict'' (Craigie et al in Paterson & Kotze. 

 

 

 

 

 

 

5.1.5 Interpretation by the courts of the competences of the three spheres of 

government 

 

The above discussion on the exclusive and concurrent competences of the three 

spheres of government may have left you confused or uncertain regarding the ambit, 

meaning, interpretation and practical application of these provisions. Don't despair: 

as is evident from the following cases, similar confusion exists not only in the private 

sector, but also within the various spheres of government and the departments 

themselves. We will therefore discuss a few cases to further illustrate how the courts 

have interpreted the competences of the three spheres of government.  

 

In City of Johannesburg Metropolitan Municipality v Gauteng Development 

Tribunal2014 6 SA 182 (CC), a dispute arose between the City of Johannesburg 

Metropolitan Municipality (hereafter referred to as the City) and the Gauteng 



193 
 

Development Tribunal (hereafter referred to as the Tribunal), a provincial organ of 

state created by the Development Facilitation Act 67 of 1995 (hereafter referred to as 

the Act). The dispute was about which sphere of government was entitled to exercise 

the powers relating to the establishment of townships and the rezoning of land within 

the municipal area of the City. The City contended, inter alia, that these powers fall 

within the functional area of municipal planning, which is a local government 

competence in terms of section 156(1) of the Constitution, read with Part B of 

Schedule 4. The City further contended that the provisions of the Act that 

empowered the Tribunal to rezone land and establish townships were not in line with 

the Constitution and therefore invalid. 

 

The Constitutional Court observed that to determine whether certain provisions of 

the Act were in fact unconstitutional, it was necessary to examine the contested 

provisions of the Act, relevant provisions of the Constitution and the functional areas 

of “regional planning and development'', “provincial planning'', “municipal planning'' 

and “urban and rural development''. The court held that the capacity of one sphere to 

intervene in 

the competence of another sphere is restricted by sections 100, 139, 156(1), 

155(6)(a) and 155(7) of the Constitution. The effect of these provisions are that, 

except in specified circumstances and to the extent set out, the executive authority 

over, or the power to administer, matters listed in Part B of Schedules 4 and 5 vested 

in municipalities. As “planning'' is allocated to all three spheres, the court held that 

the Constitution conferred different planning responsibilities on each of the spheres 

of government in accordance with what is appropriate to each sphere. This was 

explained by means of an example in paragraph 55 of the judgment: 

 

 

…..the provinces exercise powers relating to “provincial roads'' whereas 

municipalities have authority over “municipal roads''. The prefix attached to each 

functional area identifies the sphere to which it belongs and distinguishes it from the 

functional areas allocated to the other spheres. In the example just given, the 

functional area of “provincial roads'' does not include “municipal roads''. In the same 

vein, “provincial planning'' and “regional planning and development'' do not include 

“municipal planning''. 
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The court held that municipal planning, as contained in Schedule 4 (Part B), must 

be read in its commonly understood sense, that is, to include rezoning and township 

establishment, and that local government has exclusive authority over such matters. 

The court further held that “urban and rural development'' under Part A of Schedule 4 

does not confer the same powers (rezoning and township establishment) to the 

provincial sphere, as this would be inconsistent with sections 41, 151 and 155 of the 

Constitution. The Court held that “urban and rural development'' is not broad enough 

to include the powers forming part of “municipal planning''. The contested provisions 

of the Act were therefore found to be inconsistent with section 156 of the 

Constitution, read with Part B of Schedule 4. (We will refer to this case again in the 

context of cooperative government, which is a topic we will discuss later on in this 

study unit.) 

 

We learnt that national government may make laws where important policy issues 

are at stake. In Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd & Others 2009 1 SA 337 

(CC), a dispute arose between the parties that hinged on the approval of an 

application for the subdivision of agricultural land. The Constitutional Court (par 80) 

emphasised that where the competences of two spheres of government overlap, 

there is no reason why these overlapping competences cannot coexist (ie the 

approval of subdivision of agricultural land at the national sphere and the approval of 

subdivision at the local sphere). The court, while recognising the enhanced status of 

municipalities, pointed out that one sphere operates from a municipal perspective 

and the other from a national perspective, each having its own constitutional and 

policy considerations. The court noted that land, agriculture, food production and 

environmental considerations are important national policy issues best implemented 

at national sphere. Municipalities are, therefore, responsible for rezoning 

(determining and amending the use of land) and township establishment on all land, 

except agricultural land, within its area of jurisdiction. Agricultural land is dealt with 

by national government. 

 

In Maccsand v City of Cape Town (Louw NO v Swartland Municipality neutral citation 

650/10 2011 ZASCA 142 - was based on similar facts and the judgment in 
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Maccsand determined the outcome in the Swartland case), a dispute arose on 

whether the granting of a mining right or a mining permit issued by the Minister of 

Mineral Resources in terms of the MPRDA entitles the holder of the right or permit to 

undertake mining operations without obtaining authorisation in terms of the Land Use 

Planning Ordinance 15 of 1985 (C) (LUPO). LUPO gives municipalities the power to 

determine and enforce land use in their areas of jurisdiction. The appellants argued 

that the power to regulate mining in the national interest includes the power to 

determine mining-related land use rights, effectively excluding LUPO land use 

planning in respect of mining. 

 

 

The Supreme Court of Appeal noted that the Constitution not only devolves 

governmental powers between the legislative, executive and judicial branches of 

government, but also divides legislative and executive powers among the three 

spheres of government. The court stated that the Constitution allocates powers to 

each sphere (par 12): 

 

…s 44 (national legislative competence); s 85(2) (national executive competence); s 

104(1) (provincial legislative competence); s 125(2) (provincial executive 

competence); and ss 156(1) and (2) (local executive and legislative competence). 

Schedule 4 of the Constitution lists functional areas of concurrent national and 

provincial legislative competence and Schedule 5 lists functional areas of exclusive 

provincial legislative competence. In this way powers are distributed among, and in 

some cases reserved, to each sphere of government. A necessary corollary of this is 

that one sphere may not usurp the functions of another, although intervention by one 

sphere in the affairs of another is permitted in limited circumstances. 

 

The court held that LUPO makes provision for municipalities to regulate land use in 

their areas of jurisdiction, subject to oversight by the provincial government. In 

setting out the constitutional position of municipalities, the court referred to section 

151, 152(1) and (2), 155(6) and (7) and 156(1) and agreed with the meaning of 

“municipal planning'' as set out in City of Johannesburg Metropolitan Municipality v 

Gauteng Development Tribunal. The court further held that the MPRDA does not 

provide for determination of land use issues, nor does it displace LUPO by providing 
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a replacement municipal planning function. The two pieces of legislation operate 

alongside each other, “for as long as the Constitution reserves the administration of 

municipal planning functions as an exclusive competence of local government, a 

successful applicant for a mining right or a mining permit will also have to comply 

with LUPO in the provinces in which it operates''. 

 

Environmental affairs are one of the important functional areas that is divided (or 

shared) among all three spheres of government and can lead to legislative and 

executive conflict between spheres of government. Problems have already arisen 

due to the sharing of powers, as illustrated by City of Johannesburg Metropolitan 

Municipality v Gauteng Development Tribunal; Louw NO v Swartland Municipality; 

Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd & Others and Maccsand v City of Cape 

Town. The Constitution contains several provisions dealing with the resolution of 

conflict, which we will explore in the next section of this study unit. 

 

 

 

 

 

 

5.2 Conflict between national and provincial legislation 

 

5.2.1 Schedule 4 matters (functional areas of concurrent national and 

provincial legislative competence) 

 

It is clear that there is a real danger of conflict between national and provincial 

legislation in the functional area of Schedule 4 (concurrent powers). Section 146 

deals with such conflict and provides that national legislation, which applies uniformly 

to the country as a whole, prevails over provincial legislation if, for example, any of 

the following conditions are met:  

(a) where the matter cannot be regulated effectively by legislation enacted by the 

respective provinces individually 
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(b) where the interests of the country as a whole require that the matter be dealt with 

uniformly and national legislation thus establishes norms and standards, national 

policies, et cetera 

(c) where the national legislation is necessary for, inter alia, the protection of the 

environment (subs (2)) 

 

In terms of subsection (3), national legislation also prevails when it is aimed at 

preventing unreasonable action by a province. Unreasonable action by a province is 

action that is prejudicial to the economic, health or security interests of another 

province or the country as a whole, or impedes the implementation of national 

economic policy. 

 

5.2.2 Schedule 5 matters (functional areas of exclusive provincial legislative 

competence) 

 

National legislation referred to in section 44(2) of the Constitution prevails over 

provincial legislation that is listed in Schedule 5. Section 44(2) refers to legislation 

passed by Parliament that falls within the functional areas of exclusive provincial 

legislative competence and that is passed to 

 maintain national security, economic unity and/or essential national standards 

 establish minimum standards required for the rendering of services 

 prevent unreasonable action taken by a province, which is prejudicial to the 

interest of another province or to the country as a whole 

 

5.2.3 Further provisions dealing with conflict 

 

When a court of law has to decide which legislation should prevail, the other 

legislation is not invalidated but becomes inoperative for as long as the conflict 

remains (s 149). In interpreting the conflicting legislation, the court must prefer a 

reasonable interpretation that avoids a conflict over an alternative interpretation that 

could result in a conflict (s 150). In the case of a dispute concerning a conflict that 

cannot be resolved by a court, national legislation will prevail over provincial 

legislation or a provincial constitution (s 148). 
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5.3 Cooperative government 

 

 

 

                              NATIONAL                            PROVINCIAL 

                                SPHERE                                SPHERE 

 

 

                                                            LOCAL 

                                                          SPHERE 

 

 

The distribution of state powers and functions among the three spheres of 

government and the various departments within each sphere necessitates 

collaboration to ensure the effective functioning of the state machinery. The 

principles of cooperative government, as set out in Chapter 3 of the Constitution, 

determine the relationships between the spheres and organs of state. There should 

be close cooperation within the larger state structure, recognising the distinctiveness, 

interdependence and interrelatedness of the entire state structure. All spheres of 

government and all organs of state are bound by the principles of cooperative 

government and intergovernmental 

relations. Therefore, the essence of this constitutional framework is to foster close 

cooperation between the different spheres of government in the implementation of its 

policies and programmes in order to provide the people with a coordinated and 

comprehensive approach in the delivery of services. 

 

 

5.3.1 Section 40 of the Constitution 
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Chapter 3 of the Constitution forms the basis for the development of the principle of 

cooperative governance: 

 

In the Republic, government is constituted as national, provincial and local spheres 

of government which are distinctive, interdependent and interrelated (s 40(1)). 

 

In addition, it further requires that 

... all spheres of government must observe and adhere to the principles in this 

Chapter and must conduct their activities within the parameters that the Chapter 

provides (s 40(2)). 

 

The development of cooperative governance is reinforced by section 195(1) in 

Chapter 10 of the Constitution, which seeks to regulate the governing of the public 

service within these spheres of government. This section entrenches the basic 

values and principles, which provide that the public administration be governed by 

democratic values and principles enshrined in the Constitution in respect of 

 

(a) administration in every sphere of government 

(b) organs of state 

(c) public enterprises 

 

The regulation of cooperative government in the three spheres of government is 

supplemented by the establishment of a monitoring body to ensure the adherence to 

the prescripts of democratic values, as entrenched in section 195. The establishment 

of the Public Service Commission (PSC), in terms of section 196, guarantees the 

independence and execution of its mandate, without fear or favour, to ensure the 

maintenance of effective and efficient public administration and a high standard of 

professional ethics in the public service. 

 

5.3.2 The principles of cooperative government and intergovernmental 

relations 

 

Section 41(1) determines that all spheres of government and all organs of state 

within each sphere must 
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(a) preserve the peace, the national unity and the indivisibility of the Republic 

(b) secure the wellbeing of the people of the Republic 

(c) provide effective, transparent, accountable and coherent government for the 

Republic as a whole 

(d) be loyal to the Constitution, the Republic and its people 

(e) respect the constitutional status, institutions, powers and functions of government 

in the other spheres 

(f) not assume any power or function except those conferred on them in terms of the 

Constitution 

(g) exercise their powers and perform their functions in a manner that does not 

encroach on the geographical, functional or institutional integrity of government in 

another sphere 

(h) cooperate with one another in mutual trust and good faith by 

(i) fostering friendly relations 

(ii) assisting and supporting one another 

(iii) informing one another of, and consulting one another on, matters of common 

interest 

(iv) coordinating their actions and legislation with one another 

(v) avoiding legal proceedings against one another 

 

Section 41(1) outlines the principles of cooperative government and 

intergovernmental relations that each sphere must adhere to. These principles are 

based on showing mutual respect for one another's constitutional status, powers and 

functioning and consulting one another on issues of common interests. This 

relationship requires the spheres of government to observe and give effect to these 

principles encapsulated in the Constitution. In essence, it can be deduced from the 

above that cooperative government may be regarded as one of the cornerstones of 

the new constitutional dispensation. 

 

Moreover, intergovernmental relations may be regarded as an essential instrument 

for the delivery of services by the three spheres of government, as required by 

section 7(2), which not only entrenches respect for the rights, but requires the state 

to go even further and ensure their fulfilment. Intergovernmental relations are central 

to the successful implementation of many, if not all, government initiatives. 
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In City of Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 

(par 43), the Constitutional Court found that Section 40 of the Constitution defines 

the model of government contemplated in the Constitution. In terms of this section 

the government consists of three spheres: the national, provincial and local spheres 

of government. These spheres are distinct from one another and yet interdependent 

and interrelated. Each sphere is granted the autonomy to exercise its powers and 

perform its functions within the parameters of its defined space. Furthermore, each 

sphere must respect the status, powers and functions of government in the other 

spheres and “not assume any power or function except those conferred on [it] in 

terms of the Constitution''. 

 

The court stated (par 50) that the functional areas as provided for in the schedules of 

the Constitution must be interpreted to achieve autonomy and distinctiveness for the 

spheres of government. In the preceding discussion of this case, we learnt that the 

Constitutional Court found that “urban and rural development'', under Part A of 

Schedule 4, does not confer the same powers (rezoning and township 

establishment) to the provincial sphere, as this would be inconsistent with sections 

41, 151 and 155 of the Constitution. The court referred to section 41(1)(e)-(g) and 

reiterated that the spheres of government must respect the functions of other 

spheres, refrain from assuming any functions or powers not conferred on them by 

the Constitution and refrain from encroaching on the functional integrity of the other 

spheres. 

 

Section 41(2) provides for an Act of Parliament that must establish and provide for 

structures and institutions to promote and facilitate intergovernmental relations; and 

provide for appropriate mechanisms and procedures to facilitate the settlement of 

intergovernmental disputes. The passing of the Inter-governmental Relations 

Framework Act 13 of 2005 seeks to give effect to and ensure that the principles set 

out in Chapter 3 of the Constitution are implemented. Basically, the Framework Act 

creates various structures that, for example, operate interdepartmentally and across 

the spheres of government. Provision is made for mechanisms for the settlement of 

intergovernmental disputes and to provide for matters connected therewith. 
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An organ of state involved in intergovernmental dispute must make every reasonable 

effort to settle the dispute by means of mechanisms and procedures provided for that 

purpose, and must exhaust all other remedies before it approaches a court to 

resolve the dispute (s 41(3)). If a court is not satisfied that the requirements of 

subsection (3) have been met, it may refer a dispute back to the organs of state 

involved (s 41(4). Clearly, the idea of cooperative government includes dispute 

resolution provisions so that intergovernmental disputes may be resolved without 

litigation ( Maccsand v City of Cape Town par 12). 

 

5.4 Cooperative government and the National Environmental Management Act 

107 of 1998 

 

NEMA is regarded as the framework legislation for environmental management in 

South Africa and has brought environmental management within the framework of 

the new constitutional dispensation. The Preamble to the Act emphasises the new 

constitutional dispensation, its founding values, the environmental right and 

sustainable development. By means of NEMA, the state endeavours, inter alia, to 

develop a framework for cooperative environmental governance as reflected in its 

purpose. 

 

 

The meaning of the word “governance'': 

KotzeÂ (in Paterson & KotzeÂ (eds) 2009:106) points out that a distinction is drawn 

between “government'' and “governance'', indicating that “government'' relates to 

institutional structures and “governance'' to a process. The process of “governance'' 

presupposes institutional structures, that is, “government''. After dissecting various 

definitions of “governance'', KotzeÂ identified a number of constituent parts: a 

management process that involves the participation of numerous actors; promotion 

of common interests; embedded in law; functions embedded in governance include 

the formulation of policies and law and also the implementation and enforcement 

thereof. 

 

The meaning of “environmental governance'': 
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KotzeÂ (2009:107) defines this concept as follows: “A management process 

executed by institutions and individuals in the public and private sector to holistically 

regulate human activities and the effects of human activities on the total environment 

(including all environmental media, and biological, chemical, aesthetic and socio-

economic processes and conditions) at international, regional, national and local 

levels; by means of formal and informal institutions, processes and mechanisms 

embedded in and mandated by law, so as to promote the common present and 

future interests human beings hold in the environment''. 

 

The meaning of “cooperative environmental governance'': 

KotzeÂ (2009:121) defines this concept as follows: “the integration of the different 

spheres of government and line functionaries at international, intra-regional and 

intra-governmental level; co-operation between individual government officials in 

each sphere/line functionary; co-operation between government officials in different 

spheres/line functionaries; integration of policy, regulation methods and tools, 

service provision and scrutiny; and co-operation with industry and the public in order 

to achieve the principles of sustainability''. 

 

5.4.2 The purpose of NEMA 

 

The purpose of NEMA is to provide for 

 cooperative environmental governance by establishing principles for decision 

making on matters affecting the environment 

 institutions that will promote cooperative governance 

 procedures for coordinating environmental functions exercised by organs of 

state 

 

The purpose of NEMA is essentially to give effect to the principles of cooperative 

government as provided for in Chapter 3 of the Constitution. The provision for 

principles for decision-making, institutions to promote cooperative governance and 

procedures for coordinating environmental functions is important, as environmental 

matters are dealt with by all spheres of government and also by various 

departments. 
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5.4.3 Principles of environmental management 

 

The principles of environmental management set out in Chapter 1 of NEMA apply 

throughout the Republic to the actions of all organs of state that may significantly 

affect the environment. 

 

These principles apply alongside other appropriate and relevant considerations, 

which the state has a responsibility to respect, protect and promote (eg the socio-

economic rights protected in the Bill of Rights and, in particular, the basic needs of 

people disadvantaged by unfair discrimination). The principles serve as a general 

framework within which the provisions of the Act have to be administered by the 

organs of state. 

 

The drafters of NEMA foresaw that the structure of government (the three spheres), 

each with their own departments, and the distribution of powers among these 

spheres and departments could undermine effective environmental governance and 

even lead to conflict. Included in the national environmental management principles 

are principles (l) and (m), which relate directly to the topic under discussion: 

cooperative governance: 

 Principle (l) provides that there must be intergovernmental coordination and 

harmonisation of policies, legislation and actions relating to the environment. 

 Principle (m), in turn, provides that actual and potential conflicts of interest 

between organs of state be resolved through conflict resolution procedures. 

In giving effect to these principles, NEMA provides for a number of procedures and 

institutions to ensure cooperation and coordination. 

 

5.4.4 Institutions to facilitate cooperative environmental management 

 

Chapter 2 deals with the establishment, composition and functions of fora or 

advisory committees. Provisions for the National Environmental Advisory Forum and 

the Committee for Environmental Coordination were repealed in 2009. This may be 
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regarded as a step in the wrong direction, since the rationale for the creation of the 

Forum was to place at the disposal of the Minister a forum comprising a well-

balanced mixture of representatives to inform the Minister of the views of interested 

and affected parties. The principal role of the Committee was to manage the 

fragmented performance of environmental functions by various government 

departments at both 

horizontal and vertical levels/spheres of government and to promote and ensure 

integration and coordination regarding the implementation of environmental policies 

by the government. The composition of the Committee reflected these objectives of 

coordination and integration of environmental functions, since all the directors-

general of departments involved with environmental-related functions served on the 

Committee. 

 

At present, these fora or advisory committees must still be established and the 

composition and functions determined. 

 

5.4.5 Environmental management inspectorate (EMI) 

 

As you will learn more about the EMI in study unit 7, we will not provide a detailed 

discussion here. We will refer only to its significance in cooperative environmental 

governance. You will recall that we discussed the horizontal and vertical 

fragmentation that exists in environmental management in the preceding sections of 

this study unit. The EMI establishes a network of environmental enforcement officials 

in all three spheres of government. These officials are tasked to monitor compliance 

with and to enforce NEMA and specific environmental legislation. 

 

It is anticipated that the EMI network will build a bridge between the current division 

of different components of the environment by bringing together the various 

enforcement powers and functions within one inspectorate. At present, the following 

officials, who previously dealt with aspects of the environment in isolation, are united 

under this inspectorate: park rangers, conservation officers, air quality officers, 

marine and coastal enforcement officers, pollution and waste enforcement officials 

and officials monitoring urban developments. 
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5.4.6 Procedures and mechanisms to facilitate cooperative environmental 

governance 

 

5.4.6.1 Chapter 3: Procedures for cooperative environmental governance 

 

Chapter 3 deals with procedures for cooperative environmental governance. 

Provision is made for environmental implementation plans and management plans (s 

11). Environmental implementation plans must be prepared by all national 

departments listed in Schedule 1 and every province. The national departments 

listed in Schedule 1 are considered to be exercising functions that may affect the 

environment. These departments are Water and Environmental Affairs, Land Affairs, 

Agriculture, Housing, Trade and Industry, Transport, Forestry and Defence. 

 

Every national department listed in Schedule 2 must prepare an environmental 

management plan. The national departments listed in Schedule 2 are considered to 

be exercising functions that involve the management of the environment. These 

departments are Water and Environmental Affairs, Land Affairs, Forestry, Minerals 

and Energy, Health and Labour. 

 

The provinces and departments must further ensure that these environmental 

implementation or management plans are consistent. This provision is in line with the 

purpose and objects of environmental implementation plans and environmental 

management plans, as provided for in section 12. The purpose and objects of these 

plans are, among others, to 

 

 coordinate and harmonise the environmental policies, plans, programmes and 

decisions of the various listed national departments and of provincial and local 
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spheres of government. This must be done to minimise the duplication of 

procedures and functions and to promote consistency. 

 give effect to the principle of cooperative government in Chapter 3 of the 

Constitution. 

 secure the protection of the environment across the country as a whole. 

 prevent unreasonable actions by provinces in respect of the environment, 

which actions are prejudicial to the economic or health interests of other 

provinces or the country as a whole. 

 

Provision is made for ensuring compliance with environmental implementation 

plans and environmental management plans in section 16. 

 

5.4.6.2 Chapter 4: Fair decision making and conflict management 

 

In the section of this study unit dealing with the concurrent and exclusive powers of 

the spheres of government, it is evident that the division of powers and functions are 

complex and may lead to conflict. We saw that provision is made in the Constitution 

for instances of conflict. We also learnt that environmental matters fall under the 

jurisdiction of all the spheres of government and are also spread across various 

departments whose functioning may have an impact on the environment. In Chapter 

4, NEMA makes provision for fair decision making and conflict management to 

address any possible conflict that may arise. 

 

In instances of conflict concerning the exercise of functions that may significantly 

affect the environment, or an appeal arising from conflict regarding the protection of 

the environment, any Minister, MEC or municipal council may, before reaching a 

decision, consider the desirability of first referring the matter to conciliation (s17(1)(a) 

and (b)). Where a matter has been referred to conciliation in terms of NEMA, the 

Director-General may appoint a conciliator acceptable to the parties to assist in 

resolving the 

conflict (s 18(1)). Where conciliation fails, the matter may be referred to arbitration in 

terms of the Arbitration Act 42 of 1965 (s 18(6) and s 19(1). 

 



208 
 

Section 20 makes provision for the appointment of persons by the Minister of Water 

and Environmental Affairs to assist him/her, another national Minister, MEC or 

municipal council in the evaluation (conducting investigations) of a matter relating to 

the protection of the environment. All these measures are aimed at resolving 

differences and disagreements speedily and cheaply. 

 

 

5.4.6.3 Chapter 5: Provisions that facilitate intergovernmental coordination 

 

South Africa is aiming to achieve an environmental framework that manages land 

use. This framework aims to control the development process to achieve the best 

present and future uses of the country's entire land area, taking into consideration 

relevant social, economic and environmental factors. This comprehensive framework 

is described as integrated environmental management (IEM) in Chapter 5 of NEMA. 

(You will learn more about integrated environmental management in study unit 6.) A 

major objective of IEM is to integrate the various principles of environmental 

management set out in Chapter 1 of NEMA (s 2). This includes intergovernmental 

coordination and harmonisation of policies, legislation and actions relating to the 

environment. 

 

A number of provisions in Chapter 5 can be identified as giving effect to this 

principle: 

 

 Provision is made for the establishment of a central point (competent 

authority) in each province to deal with applications, authorisations and 

licences in a coordinated manner. 

 Section 24(4)(a) stipulates that in every application for an environmental 

authorisation, there must be coordination and cooperation between organs of 

state in the consideration of assessments, where an activity falls under the 

jurisdiction of more than one organ of state. 

 Section 24(4)(b) stipulates that every application for an environmental 

authorisation must include, where applicable, an investigation and 

assessment of the impact of any proposed listed or specified activity on 
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certain national estates in terms of the National Heritage Resources Act 25 of 

1999. 

 Section 24K provides for consultation between competent authorities where 

authorisation is required in terms of NEMA and in terms of other legislation in 

order to coordinate the respective requirements of such legislation and to 

avoid duplication. 

 Section 24L provides for the alignment of environmental authorisations. If the 

listed or specified activity is also regulated in terms of another law or specific 

environmental management Act, the authority empowered under that other 

law or specific environmental management Act to authorise that activity and 

the competent authority empowered under NEMA in respect of that activity 

may exercise their respective powers jointly by issuing either separate 

authorisations or an integrated environmental authorisation. 

 

 

5.4.6.4 Chapter 6: Reports to Parliament 

 

Chapter 6, which deals with international obligations and agreements, requires the 

Minister of Water and Environmental Affairs to report to Parliament once a year on 

such matters. The report should cover, among other matters, the efficacy of 

coordination mechanisms. 

 

5.4.6.5 Chapter 8: Cooperation agreements 

Chapter 8 provides that the Minister and every provincial government and local 

authority may enter into environmental management cooperation agreements with 

any person or community for the purpose of promoting compliance with the 

principles set out in Chapter 1. To be valid, such an agreement requires the 

concurrence of the sphere of government or the other organ of state that is 

responsible for the activity or the area affected by the agreement. 

 

5.4.6.6 Chapter 9: Draft model by-laws 

Chapter 9 contains provisions that point towards cooperative government and 

capacity development of municipalities. Section 46 states that the Minister may draft 
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model by-laws aimed at establishing measures for the management of the 

environmental impacts of any development within the jurisdiction of a municipality. 

These by-laws may be adopted by a municipality as municipal by-laws. 

Municipalities may also request the Director-General to assist them with the 

preparation of by-laws on matters affecting the environment and he/ she may even 

introduce programmes to assist municipalities with the preparation of by-laws to 

facilitate the implementation of the Act. 

 

 

Integrated environmental management 

 

By the end of this study unit, you should be able to 

& explain the significance of integrated environmental management (Chapter 5 of the 

National Environmental Management Act of 1998 (NEMA)) in realising the 

environmental right 

& outline the main objectives provided by NEMA to achieve integrated environmental 

management in South Africa 

& explain the procedures and environmental management tools that govern 

assessment and evaluation in an integrated environmental management (IEM) 

system 

& discuss the importance of the assessment and evaluation of development activities 

 

6.1 Towards integrated environmental management in South Africa 

 

Throughout the world there is a growing realisation that land use constitutes more 

than merely using land; it is a means to realise a range of human objectives, 

including environmental, social and economic objectives. Previously, no significant 

connections were made between land use and environmental regulation; these two 

areas of law developed independently, for the most part, and were aimed at 

addressing different sets of problems. Today it is accepted that most cases of 

environmental degradation have a spatial dimension or a connection with land use. 

Two issues became evident: 

 firstly, land use and land use planning have environmental, social and 

economic impacts, and 
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 secondly, land use planning was not providing a consistent integrated 

approach to social, economic and environmental problems. 

 

 

The failure to link land use with environmental conservation led to the unsustainable 

use of land, which gave rise to calls for a more comprehensive and integrated 

approach to land use. For South Africa, the ultimate goal is a legislative and policy 

framework that enables government to formulate policies, plans and strategies for 

land use and development that deal with and resolve the spatial, economic, social 

and environmental problems of the country, in other words, a comprehensive 

framework that analyses and recommends the best present and future uses of its 

entire land area, taking into consideration relevant social, economic and 

environmental factors. 

 

In this section we are concentrating on integrated environmental management (IEM). 

The formulation of the IEM policy was originally recommended by the Council for the 

Environment in 1984. Although these IEM policy principles were not implemented 

properly, partly because of the political climate at the time, they now constitute the 

core elements of our new environmental management system and are set out in 

Chapter 5 of NEMA. A major objective of integrated environmental management is to 

integrate the various principles of environmental management set out in Chapter 1 (s 

2) of NEMA and, therefore, also to implement sustainable development (or 

sustainability) in environmental management in South Africa. In other words, the 

term 

“integrate'' requires that the principles of environmental management be 

incorporated in such a way that they become an integral part of environmental 

management. These principles apply throughout the Republic to the actions of all 

organs of state that may significantly affect the environment. The national 

environmental management principles (s 2) thus serve as a general framework 

within which the provisions of the Act have to be administered by the organs of state. 

 

6.2 What is integrated environmental management? 
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IEM is a procedure designed to ensure that the environmental consequences of 

developments (or projects) are understood and adequately considered in the 

planning process. It provides a guide for the development process and serves to 

refine and improve proposed policies, programmes and projects through a series of 

procedures that are linked to the development process. 

 

The purpose of Chapter 5 of NEMA - IEM - is to promote the application of 

appropriate environmental management tools in order to ensure the integrated 

environmental management of activities (s 23(1). 

 

 

 

 

6.2.1 Integrated environmental management objectives 

 

In Chapter 5, section 23 of NEMA, the general objectives of IEM are set out and 

provide the context (or background) for environmental authorisations described in 

section 24. These objectives are to 

 promote the integration of the principles of environmental management set 

out in section 2 into the making of all decisions that may have a significant 

effect on the environment 

 identify, predict and evaluate the actual and potential impact on the 

environment, socio-economic conditions and cultural heritage, and the risks, 

consequences, alternatives and options for mitigation of activities, with a view 

to minimising negative impacts, maximising benefits and promoting 

compliance with the principles of environmental management set out in 

section 2 

 ensure that the effects of activities on the environment receive adequate 

consideration before actions are taken in connection with them ensure 

adequate and appropriate opportunity for public participation in decisions that 

may affect the environment 

 ensure the consideration of environmental attributes in management and 

decision making that may have a significant effect on the environment 
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 identify and employ the modes of environmental management best suited to 

ensuring that a particular activity is pursued in accordance with the principles 

of environmental management set out in section 2 

 

The objectives of IEM are to integrate the principles of environmental management 

with the planning and development process of the proposed activity and to identify, 

predict and evaluate the effects that policies, programmes, proposals or projects 

may have on the environment by ensuring thorough consideration of the effects 

thereof on the environment and public participation before making a decision. 

 

 

An important national environmental management principle is sustainable 

development. In the National Environmental Management Act 107 of 1998, 

“sustainable development'' is defined in section 1 as the integration of social, 

economic and environmental factors into planning, implementation and decision-

making so as to ensure that development serves present and future generations. 

 

Throughout section 2, sustainable development, elements thereof and factors 

relevant to sustainable development are highlighted. We can therefore conclude that 

the general objectives of IEM embrace sustainable development and serve as a 

means to ensure adherence to sustainable development. In study unit 4 you learnt 

that the environmental clause (s 24(b)(iii)) in the Constitution demands that 

sustainable development criteria be included in environmental decision making, and 

the courts endorsed that view in BP Southern Africa (Pty) Ltd v MEC for Agriculture, 

Conservation and Land Affairs 2004 5 SA 124 (W) at 144B-C; Fuel Retailers 

Association of Southern Africa v Director-General Environmental Management, 

Department of Agriculture, Conservation and Environment, Mpumalanga Province 

and Others 2007 10 BCLR 1059 (CC) (these decisions are reproduced in your 

reader). 

 

IEM objectives are achieved by using the appropriate environmental management 

tools. The potential consequences for, or impacts on, the environment of listed or 

specified activities must be considered, investigated, assessed and reported on to 

the competent authority. This is achieved through applications for authorisation to 
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commence with certain activities, and includes an environmental impact assessment 

(EIA). To achieve IEM, applications for authorisation and EIAs are used as 

environmental management tools to realise the general objectives of IEM. It can thus 

be said that these environmental management tools give effect to IEM, as they 

provide for informed decision making, accountability for decisions taken, and an 

open, proactive and participatory approach. 

 

These terms are used throughout Chapter 5 of NEMA and the Environmental Impact 

Assessment Regulations 2014. Read the definitions of these terms in section 1 of 

NEMA. 

 

In order to explain the relationship between these terms, consider the following 

scenario and diagram. (Don't be alarmed if you cannot immediately identify all the 

pertinent issues this will become clearer as you work through the rest of this study 

unit and keep the diagram in mind.) 

 

A company called Capstone (Pty) Ltd wants to build a housing and golf estate in 

Mpumalanga, outside an urban area on a piece of undeveloped land. The 

development is proposed in an area of pristine grasslands and wetlands. The grass- 

and wetlands are the habitat of many endangered species. The proposed 

construction of the housing and golf estate will transform an area of 100 hectares. 

The proposed development will consist of approximately 50 residential units, an 18-

hole golf course, a driving range, clubhouse, a conference centre, lodge, staff 

accommodation, sewage treatment works and an irrigation reservoir. The 

neighbouring landowners are concerned that the development will affect the 

endangered species owing to an increase in traffic, activity, noise and the general 

disturbance of the terrain. They are also concerned that the development will have 

an impact on the water resources of the area, as the maintenance of a golf course 

requires a tremendous amount of water. These landowners have already 

experienced a decline in the water resources, since this will be the third development 

of this nature in the area. They have also experienced a decline in water quality as a 

result of pesticides, herbicides and fertilisers seeping into the ground water. As a 

result, many of the neighbouring landowners have lodged objections to the proposed 

development. However, Capstone (Pty) Ltd claims that the development will benefit 
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the local community as it will provide a large number of jobs in this poverty-stricken 

region. 

 

OUTLINE OF PROCEDURAL ASPECTS 

 

Capstone (Pty) Ltd (applicant) wants                Competent authority grants/ 

to develop                                                      refuses application for authorisation 

 

Applicant appoints                                             Must comply with: 

environmental assessment practitioner           1. Environmental right (sustainable 

        (EAP)                                                                    development) 

                                                                         2. Environmental management 

EAP manages environmental                                       principles 

         impact assessment                                 3. Integrated environmental 

             (EIA) process                                             management (IEM) 

                                                                      

           EIA process 

                                                                         Competent authority evaluates 

 

Public participation                                        application for authorisation 

 

Notice to interested and affected parties       Applicant submits application 

 

Interested and affected parties object/ 

               give input 

 

 

 

Thus far, we have mentioned a number of people and/or institutions that are involved 

in the development process. The following is a brief explanation of the parties, their 

roles in the process and the context in which the relevant terms are used. 

 

The following parties are involved in the process: 
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(1) Capstone (Pty) Ltd (the applicant) intends to build the housing and golf estate 

and must apply for the necessary environmental authorisation. The application for 

the environmental authorisation must follow the procedures outlined in NEMA and 

the Environmental Assessment Regulations . 

 

(2) The state (competent authority) makes the decision to grant or refuse the 

environmental authorisation. The competent authority must evaluate the 

environmental impact of the activity. 

 

(3) The neighbouring landowners (interested and affected parties) object to the 

application for authorisation to develop. The neighbours are involved in the public 

participation process. 

 

In study unit 4 you learnt that the Promotion of Administrative Justice Act (PAJA) 

makes provision for a fair procedure where the rights of the public are affected by 

administrative action. The purpose of this procedure is to remedy the position that 

prevailed in the past when the general public had little or no input prior to 

administrative action being taken that affected them (the general public). PAJA 

provides the general public with a right to be heard on issues of public concern, 

through a public hearing or notice and comment procedure. 

 

All legislation that provides for public participation, such as NEMA's provisions on the 

environmental impact assessment (EIA) process, must comply with the provisions of 

PAJA. During the EIA process, individuals who are affected by the proposed action 

are informed by individual notice, and the general public is notified through notice on 

the property concerned, notice in a local/provincial/national newspaper or in the 

relevant Gazette. The notice must indicate that an application will be submitted to the 

competent authority in terms of the EIA regulations. It must state the nature and 

location of the activity, where further information on the proposed activity can be 

obtained and the manner in which representations in respect of the application can 

be made. 
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On page 137 is an example of an official notice of a public participation process 

where people are alerted to specific developments so that they can comment, object 

or make other inputs. 

 

(4) The environmental assessment practitioner (EAP) is the individual responsible for 

the planning, management and coordination of environmental impact assessments. 

It is important to note that an EAP plays a central role in the whole assessment 

process. Before applying for environmental authorisation for an activity, an applicant 

must appoint an EAP at own cost to manage the application. The public participation 

process forms part of environmental impact assessment. Potential interested and 

affected parties (the neighbours) are given an opportunity to comment on or raise 

issues relevant to the application for authorisation. 

 

The EAP conducting a public participation process must take into account any 

guidelines applicable to public participation and must give notice to all potential 

interested and affected parties of the application that is subjected to public 

participation. This must be done, firstly, by affixing a notice board at a place 

conspicuous to the public, at the boundary or on the fence of the relevant site, and 

secondly, by giving written notice to the following: 

 owners and occupiers of land adjacent to the site 

 owners and occupiers of land within 100 metres of the boundary of the site 

 the municipal councillor of the ward and any organisation of ratepayers that 

represent the community in the area 

 the municipality that has jurisdiction in the area 

 any organ of state having jurisdiction in respect of any aspect of the activity 

 

Then advertisements must be placed in one local newspaper or any Official Gazette 

published specifically for the purpose, as well as in at least one provincial newspaper 

or national newspaper. 

 

The person conducting the public participation process must ensure that information 

containing all the relevant facts is made available to all potential interested and 
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affected parties, and also that all these parties have a reasonable opportunity to 

comment on the application. 

 

The competent authority makes a decision on the application for the development by 

Capstone (Pty) Ltd (the applicant). In making that decision, it evaluates all 

information contained in the application, as well as the objections. 

 

The following is an extract from a newspaper report that illustrates the vital role that 

an EAP plays and the importance of an accurate and comprehensive EIA: 

 

Consultant guilty of faulty EIA in landmark judgment In what The Mercury calls a 

landmark judgment, Gauteng environmental consultant Stefan Frylinck (37) has 

been found guilty in the North Gauteng High Court of giving misleading or incorrect 

information to authorities in an environmental impact assessment. It has been hailed 

as a `wake-up call' for environmental practitioners in SA, some criticised for 

producing sloppy EIAs or `sweetheart reports', which either gloss over environmental 

issues or 

put a rosy spin on proposed developments. Frylinck, from Mpofu Environmental 

Solutions, was found guilty of supplying the Department of Environment Affairs with 

misleading or incorrect information under the National Environmental Management 

Act. The case dealt with the environment impact study done by Frylinck for the Pan 

Africa Parliament building in Midrand. The development proposal required that an 

EIA be done before the authorities gave it the go-ahead. When the construction was 

at an advanced stage, they ran into problems with flooding. It emerged that the 

building was being erected on a protected wetland, which had not been revealed in 

the EIA. The authorities had given the development the go ahead on the basis of a 

faulty EIA (Legalbrief no 2779 14 April 2011). 

 

Government Notice 543, containing the Environmental Impact Assessment 

Regulations 2014 , sets out the appointment of EAPs, the general requirements for 

EAPs and the disqualification of EAPs (in Regulations 16-18). 

In the following sections these terms, procedures and tools are further unravelled 

with reference to the scenario. Remember that all these procedures and tools are 
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aimed at achieving the objectives of IEM, the environmental management principles 

of NEMA and, ultimately, realising the environmental right. 

 

6.4 Environmental authorisations 

In order to give effect to the general objectives of IEM, as set out in Chapter 5 of 

NEMA, the potential consequences for or impacts on the environment of listed or 

specified activities must be considered, investigated and reported on to the 

competent authority (s 24(1)). The definition of an environmental authorisation, as 

set out above, states that it is the authorisation by a competent authority of a listed or 

specified activity in terms of NEMA, and includes a similar authorisation 

contemplated in a specific environmental management Act. Therefore, before a 

developer like Capstone (Pty) Ltd can commence with a development that involves a 

listed or specified activity, an 

authorisation (permission) must be obtained from a competent authority. 

 

In general, the competent authority is the environmental authority in the province in 

which the activity is to be undertaken. In other words, an application for 

environmental authorisation must generally be submitted to the provincial 

department responsible for environmental affairs in the particular province. In 

instances where the activity has, for example, implications for international 

environmental commitments, or will take place within an area that is protected by an 

international environmental instrument, the Minister of Water and Environmental 

Affairs is the competent authority (s 24C(2). 

 

Section 24C(2A), which provides that the “Minister of Minerals and Energy must be 

identified as the competent authority where the activity constitutes prospecting, 

mining, exploration, production or a related activity'', has been repealed by the 

National Environmental Management Amendment Act 62 of 2008, but has not been 

put into effect as yet. 

 

NOTE: Any provision relating to prospecting, mining, exploration and production and 

related activities only comes into operation 18 months after the date of 

commencement of the NEMA Amendment Act (commencement date 1 May 2009) or 

the Mineral and Petroleum Resources Development (MPRD) Amendment Act 49 of 
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2008, whichever commences last. (The MPRD Amendment Act had not commenced 

at the time of writing this study unit.) If the MPRD amendments are finally put into 

effect, the Minister of Minerals and Energy will decide on the environmental 

authorisation of mining and related activities. The decisions in this respect by the 

Minister of Minerals and Energy will, however, be subject to NEMA, the 

Environmental Impact Assessment Regulations 2014 and appeal to the Minister of 

Water and Environmental Affairs. It is mooted that NEMA will be amended in future 

so that the overall decision for environmental authorisation of mining and related 

activities will rest with the Minister of Water and Environmental Affairs (Kidd 

2011:229). 

 

6.4.1 Identification of activities or geographical areas that require an 

authorisation 

Section 24(2) of NEMA provides that the Minister, and every MEC with the 

concurrence of the Minister, may identify activities or geographical areas for which 

an environmental authorisation is required and which may not commence before the 

authorisation is obtained from the competent authority. 

The following may be identified: 

 activities that may not commence without an environmental authorisation 

 geographical areas based on environmental attributes; and as specified in 

spatial development tools, in which specified activities may not commence 

without an environmental authorisation 

 

The Minister or MEC has a duty to publish a notice in the Government Gazette or the 

Provincial Gazette containing lists of activities and areas so identified. In addition, 

the competent authorities and the date on which the list is to come into effect have to 

be indicated. These are now contained in a set of regulations entitled Environmental 

Impact Assessment Regulations 2014, which came into operation on 2 August 2014. 

 

The new regulations, issued in terms of section 24 of NEMA, were published in 2014 

and have repealed the previous Environmental Impact Assessment Regulations 

2006, issued in terms of NEMA. The latter, in turn, repealed the EIA Regulations, 

issued in terms of the Environment Conservation Act 23 of 1989 (ECA). 
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All new activities (eg developments and projects that require environmental 

authorisation) have to follow the prescriptions of the new NEMA EIA Regulations. 

However, all the case law regarding the EIA procedure and environmental 

authorisation still deals with the ECA EIA regime, for example HTF Developers (Pty) 

Ltd v Minister of Environmental Affairs and Tourism 2006 5 SA 512 (T); Fuel 

Retailers Association of SA (Pty) Ltd v Director-General Environmental 

Management, Department of Agriculture, Conservation and Environment, 

Mpumalanga Province and Others2007 10 BCLR 1059 (CC) (this decision is 

reproduced in your reader); and MEC for Agriculture, Conservation, Environment 

and Land Affairs v Sasol Oil (Pty) Ltd and Another2006 5 SA 483 (SCA). Therefore, 

bear in mind that current case law has been judged in terms of the ECA EIA 

regulations, but within the general framework provisions of NEMA, as prescribed in 

sections 23-24. 

 

6.4.2 Minimum conditions of environmental authorisations 

The minimum conditions attached to environmental authorisations are that (s 24E) 

 adequate provision must be made for the ongoing management and 

monitoring of the impacts of the activity on the environment throughout the life 

cycle of the activity 

 the property, site or area must be specified 

 provision must be made for the transfer of rights and obligations when there is 

a change of ownership in the property 

 

 

6.4.3 General conditions of environmental authorisations 

 

In every application for an environmental authorisation, the following precepts must 

be adhered to (s 24(4)(a)): 

 

 coordination and cooperation between organs of state in the considerations of 

assessments, where an activity falls under the jurisdiction of more than one 

organ of state 
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 that the findings and recommendations flowing from an investigation, the 

general objectives of integrated environmental management and the 

principles of environmental management as set out in section 2, Chapter 1 be 

taken into account  

 that a description of the environment likely to be significantly affected by the 

proposed activity be contained in the application 

 investigation of the potential consequences for or impacts on the environment 

of the activity and assessment of the significance of those potential 

consequences or impacts 

 public information and participation procedures providing all interested and 

affected parties, including all relevant organs of state, with a reasonable 

opportunity to participate in those information and participation procedures 

 

6.4.4 Specific conditions of environmental authorisations 

 

Where environmental impact assessment (EIA) has been identified as the 

environmental tool to be utilised in informing an application for environmental 

authorisation, the following must also be included in the application (s 24(4)(b): 

 investigation of the potential consequences or impacts of the alternatives to 

the activity on the environment and assessment of the significance of those 

potential consequences, including the option of not implementing the activity 

 investigation of mitigation measures to keep adverse consequences or 

impacts to a minimum 

 investigation, assessment and evaluation of the impact of any proposed listed 

or specified activity on any national estate referred to in section 3(2) of the 

National Heritage Resources Act 25 of 1999, excluding the national estate 

contemplated in section 3(2)(i)(vi) and (vii) of that Act 

 

Example: Assume that the building of the housing and golf estate in the above 

scenario will have an impact on a cultural heritage site. The developer, Capstone 

(Pty) Ltd, would then also have to follow the procedure in terms of the National 

Heritage Resources Act 25 of 1999. In the context of developments that threaten 

heritage resources, the National Heritage Resources Act provides for a National 
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Heritage Authority, as well as for provincial heritage resources authorities. These 

authorities are responsible for protecting and managing certain categories of 

heritage resources and they are the authorities that must make the decision on 

whether to permit the development or not. 

 

Note that compliance with the procedures laid down in terms of section 24(4) does 

not absolve a person from complying with any other statutory requirement to obtain 

authorisation from any organ of state charged by law with authorising the activity in 

question. Section 24L, however, provides for the alignment of environmental 

authorisations. For example, in certain instances, a listed or specified activity 

regulated by NEMA may also be regulated in terms of another law or specific 

environmental management Act. In such a case, the authority empowered under 

another law or specific environmental management act to authorise that activity and 

the competent authority empowered under NEMA in respect of that activity may 

exercise their powers 

jointly by issuing either separate authorisations or an integrated environmental 

authorisation. 

 reporting on gaps in knowledge, the adequacy of predictive methods and 

underlying assumptions, and uncertainties encountered in compiling the 

required information 

 investigation and formulation of arrangements for the monitoring and 

management of consequences for or impacts on the environment, and the 

assessment of the effectiveness of such arrangements after their 

implementation 

 consideration of environmental attributes identified in the compilation of 

information and maps contemplated in subsection (3) 

 provision for the adherence to requirements that are prescribed in a specific 

environmental management Act relevant to the listed or specified activity in 

question 
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6.4.5 Criteria to be taken into account by competent authorities when 

considering applications for an environmental authorisation (s 24O) 

 

If the Minister, Minister of Minerals and Energy, an MEC or identified competent 

authority considers an application for an environmental authorisation, the Minister, 

Minister of Minerals and Energy, MEC or competent authority must 

(a) comply with this Act 

(b) take into account all relevant factors, which may include 

(i) any pollution, environmental impacts or environmental degradation likely to be 

caused if the application is approved or refused 

(ii) measures that may be taken - 

(aa) to protect the environment from harm as a result of the activity that is the subject 

of the application 

(bb) to prevent, control, abate or mitigate any pollution, substantially detrimental 

environmental impacts or environmental degradation 

 (iii) the ability of the applicant to implement mitigation measures and to comply with 

any conditions subject to which the application may be granted 

(iv) where appropriate, any feasible and reasonable alternatives to the activity that is 

the subject of the application and any feasible and reasonable modifications or 

changes to the activity that may minimise harm to the environment 

(v) any information and maps compiled in terms of section 24(3), including any 

prescribed environmental management frameworks, to the extent that such 

information, maps and frameworks are relevant to the application 

(vi) information contained in the application form, reports, comments, representations 

and other documents submitted in terms of this Act to the Minister, Minister of 

Minerals and Energy, MEC or competent authority in connection with the application 

(vii) any comments received from organs of state that have jurisdiction over any 

aspect of the activity that is the subject of the application 

(viii) any guidelines, departmental policies and decision making instruments that 

have been developed, or any other information in the possession of the competent 

authority that are relevant to the application 

(c) take into account the comments of any organ of state charged with the 

administration of any law that relates to the activity in question 
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6.4.6 Non-compliance 

Provision is made for a criminal sanction to apply if a listed or specified activity is 

commenced without environmental authorisation or if any conditions of an 

authorisation are not complied with (s 24F). A person convicted of such an offence is 

liable to a fine not exceeding R5 million or to imprisonment of up to ten years, or both 

such fine and imprisonment. In instances where developments commenced without 

the necessary authorisation (unlawful commencement), section 24G allows the 

retrospective authorisation. Provision is made for the person who commits such an 

offence to apply to the Minister or relevant MEC, as the case may be, to compile a 

report on the impact of the listed activity and related matters on the environment. On 

payment by “the person'', of an administration fine not exceeding R1 million, the 

Minister or MEC must consider the report in question and may thereafter either direct 

the person to cease the activity or may issue an environmental authorisation, subject 

to conditions. 

 

From the above it becomes apparent that environmental authorisations and the 

attendant environmental impact assessments are important environmental 

management tools to ensure compliance with IEM and the national environmental 

management principles. 

 

6.5 Environmental impact assessment 

The rationale for an environmental impact assessment (EIA) is to incorporate the 

environmental considerations into decision-making processes, where private or 

public developments are likely to have significant effects on the environment, by 

ensuring that appropriate scientific techniques are applied to prevent harmful 

impacts on the environment. Sands correctly states that an integrated approach 

requires the collection and dissemination of environmental information and the 

conduct of environmental impact assessment. 

 

Environmental impact assessments are now an accepted environmental law tool 

nationally and internationally. EIAs are carried out for proposed activities that are 

likely to have a significant adverse impact on the environment and are subject to a 

decision of a competent national authority (Principle 17 of the Rio Declaration). 
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EIAs in general contribute to objectivity and transparency in decision-making, which 

counterbalance the potential for abuse. The EIA procedure not only promotes 

ordered growth, but also plays a preventive role in land use decision-making. As this 

procedure provides that decision-makers base their decisions on environmental 

information, it ensures that the environment is at the centre of decision-making. The 

EIA procedure is further strengthened by provision for the participation of interested 

and potentially affected parties. 

 

 

Principle 10 of the Rio Declaration, which recognises the rights of individual citizens 

to participate in decision-making processes and to have access to information, has 

become the international benchmark for countries. Agenda 21 and the Johannesburg 

Plan call for the genuine involvement of all social groups and the promotion of public 

participation. Broad public participation in decision making is viewed as a 

fundamental prerequisite for the achievement of sustainable development. This 

coincides with “one of the most remarkable trends'' in the environmental sphere: the 

growth of more inclusive, participatory processes involving multiple stakeholders in 

decision making. 

 

In South Africa, the EIA is the environmental management tool that is used in 

applications for environmental authorisation. The potential consequences for or 

impacts on the environment of listed or specified activities must be considered, 

investigated, assessed and reported on to the competent authority and include the 

participation of interested and affected parties. 

 

There are a variety of procedures used to determine the impact of a particular 

development on the environment. This results from the fact that different statutes 

prescribe different procedures for different situations. The different statutes are the 

National Environmental Management Act 107 of 1998, the National Heritage 

Resources Act 25 of 1999 and the Mineral and Petroleum Resources Development 

Act 28 of 2002. The legislation that is relevant to this study unit is the National 

Environmental Management Act 107 of 1998 and the Environmental Impact 

Assessment Regulations 2014, published in terms of the Act. Similar environmental 

assessment procedures are prescribed by other national legislation, such as the 
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National Heritage Resources Act 25 of 1999 and the Mineral and Petroleum 

Resources Development Act 28 of 2002. 

 

 

 

 

 

6.5.1 The primary purposes of an environmental impact assessment 

 

The following are some of the primary purposes of an environmental impact 

assessment: 

 to aid decision making by providing objective information on the 

environmental consequences of all developmental actions, plans and projects 

 to provide sound, comprehensive data for development planning 

 to analyse plans objectively to ensure maximum benefits and to mitigate the 

negative effects 

 to propose solutions to problems that may arise through the interactions 

between the environment and developmental actions, plans and projects 

 to communicate information on the positive and negative effects of 

development proposals, both to decision makers and interested parties 

 

 

6.5.2 When will an EIA be carried out? 

In order to give effect to the general objectives of IEM, the potential consequences 

for or impacts on the environment of listed or specified activities must be considered 

and assessed. Once the activities have been identified (ie listed or specified), a 

prescribed procedure to obtain an authorisation to develop in terms of NEMA is set 

out in the regulations. These regulations are contained in the Environmental Impact 

Assessment Regulations 2014 (published under Government Notice No R 982). The 

purpose of these Regulations is to regulate the procedure and criteria, as 

contemplated in Chapter 5 of NEMA, relating to the submission, processing and 

consideration of, and decision on, applications for environmental authorisations for 

the commencement of activities in order to avoid detrimental impacts on the 
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environment, or where it cannot be avoided to ensure mitigation and management of 

impacts to acceptable levels and to optimise positive environmental impacts, and for 

matters pertaining thereto (Reg 2). 

 

The Environmental Impact Assessment Regulations 2014 provide for the 

determination by the EAP of the assessment process to be followed (Reg 19- 20). 

The regulations make provision for the following assessment processes: a basic 

assessment process and a scoping and environmental impact reporting 

(S&EIR) process. 

 

NOTE: The EIA is not defined in NEMA. It is, however, defined in Government 

Notice No R 543, entitled Environmental Impact Assessment Regulations 2014. The 

definition provided in these Regulations reads as follows: Environmental impact 

assessment means a systematic process of identifying, assessing and reporting 

environmental impacts associated with an activity and includes basic assessment 

and S&EIR. In other words, whenever reference is made to EIA in the Regulations, it 

includes the basic assessment and S&EIR. 

 

6.5.2.1 Basic assessment process 

A basic assessment must be carried out if the authorisation applied for is in respect 

of an activity listed in Government Notice R 983 (Environmental Impact Assessment 

Regulations Listing Notice 1 of 2014). A basic assessment must also be carried out if 

the authorisation applied for is in respect of a listed activity within specific identified 

(listed) geographical areas, as per Government Notice R 985 (Environmental Impact 

Assessment Regulations Listing Notice 3 of 2014). Listed activities in this context are 

referred to specified activities. Specified activities means an activity as specified 

within a listed geographical area. We are including some examples from Listing 

Notices 1 and 3 at the end of this study unit, which you must study. The procedure 

that must be followed is set out in Regulations 19-20 of the Environmental Impact 

Assessment Regulations 2014. 

 

1. Basic assessment procedure 
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In instances where any of the activities listed in Government Notices R 983 

(Environmental Impact Assessment Regulations Listing Notice 1 of 2014) and R 985 

(Environmental Impact Assessment Regulations Listing Notice 3 of 2014) are 

involved, the following procedure must be followed (the procedure is set out briefly 

here; the full procedure is contained in Regulations 19-20 of the Environmental 

Impact Assessment Regulations 2014): 

 

1. An EAP is appointed. 

2.A determination is made as to which one of the lists contains the proposed activity. 

3. If in either list some sort of environmental assessment must be done 

4. If in list R 983, then a basic assessment is required. 

5. Where a basic assessment in terms of the R 983 list is required, the applicant( the 

EAP who manages the application on behalf of the applicant)submits an application 

form to the competent authority. 

6. The EAP must conduct a public participation process giving notice to all potential 

interested and affected parties(including any organ of state which has jurisdiction in 

respect of any aspect of the activity? Of the application or proposed application 

7. The EAP must open and maintain a register of interested and affected parties, 

which must be submitted to the competent authority 

8. The basic assessment report is compiled 

9. All potential or registered interested and affected parties including the competent 

authority must comment on the basic assessment report, environmental 

management programme and where applicable the closure plan. All comments of 

interested and affected parties must be recorded 

10. The above is then submitted to and considered by a competent authority 

11. A decision is made 

 

 

Content of basic assessment reports (Reg 22)  

 

Regulation 22(2) stipulates that a basic assessment report must contain all the 

information necessary to consider the application and must include – 

 

(a) details of the EAP 
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(b) a description of the proposed activity 

(c) a description of the property on which the activity is to be undertaken and the 

location of the activity on the property 

(d) a description of the environment that may be affected by the proposed activity 

and the manner in which the geographical, physical, biological, social, economic and 

cultural aspects of the environment may be affected by the proposed activity 

(e) an identification of all legislation and guidelines that have been considered in the 

preparation of the basic assessment report 

(f) details of the public participation process conducted 

(g) a description of the need for and desirability of the proposed activity 

(h) a description of any identified alternatives to the proposed activity that are 

feasible and reasonable, including the advantages and disadvantages that the 

proposed activity or alternatives will have on the environment and on the community 

that may be affected by the activity 

(i) a description and assessment of the significance of any environmental impacts, 

including cumulative impacts, that may occur as a result of the undertaking of the 

activity or identified alternatives or as a result of any construction, erection or 

decommissioning associated with the undertaking of the activity 

(j) any environmental management and mitigation measures proposed by the EAP 

(k) any inputs and recommendations made by specialists to the extent that may be 

necessary 

(l) a draft environmental management programme containing the aspects 

contemplated in Regulation 33 

(m) a description of any assumptions, uncertainties and gaps in knowledge  

(n) a reasoned opinion as to whether the activity should or should not be authorised 

(o) any representations and comments received in connection with the application or 

basic assessment report 

(p) the minutes of any meetings held by the EAP with interested and affected parties 

and other role players 

(q) any responses by the EAP to representations 

(r) any specific information required by the competent authority 

(s) other matters required in terms of sections 24(4)(a) and (b) of the Act 

 



231 
 

In addition, a basic assessment report must take into account any relevant 

guidelines and any departmental policies, environmental management instruments 

and other decision making instruments that have been developed or adopted by the 

competent authority in respect of the kind of activity that is the subject of the 

application. 

 

Lastly, the EAP managing the application must provide the competent authority with 

detailed, written proof of an investigation as required by section 24(4)(b)(i) of the Act 

and motivation if no reasonable or feasible alternatives, as contemplated in sub 

regulation 22(2)(h), exist. 

 

2. Scoping and environmental impact reporting (S&EIR) process 

 

A scoping and environmental impact reporting (S&EIR) process must be carried out 

if the authorisation applied for is in respect of an activity listed in Government Notice 

R 984 (Environmental Impact Assessment Regulations Listing Notice 2 of 2014). We 

are including some examples of these activities at the end of this study unit, which 

you must study. The activities listed in Government Notice R 984 are likely to have 

significant impacts that cannot be easily predicted or managed. The procedure that 

must be followed is set out in Regulations 21-24 of the Environmental Impact 

Assessment Regulations 2014. 

 

A scoping report must contain the information that is necessary for a proper 

understanding of the nature of issues identified during scoping, informing all 

preferred alternatives, including location alternatives, the scope of the assessment 

and the consultation process to be undertaken through the environmental impact 

assessment process(Appendix 2 section 2). The scoping report must include a plan 

of study for undertaking the environmental impact assessment process to be 

undertaken. 

 

The environmental impact assessment process must be undertaken in line with the 

approved plan of study for thee environmental impact assessment. The 

environmental impacts, mitigation and closure outcomes as well as the residual risks 
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of the proposed activity must be set out in the environmental impact assessment 

report. 

 

2.1 Scoping and environmental impact reporting (S&EIR) procedure 

 

In instances where any of the activities listed in Government Notice R 545 are 

involved, the following procedure must be followed (the procedure is set out briefly 

here; the full procedure is contained in Regulations 26-35 of the Environmental 

Impact Assessment Regulations 2014): 

 

1. An EAP is appointed. 

 

2. A determination is made as to which list contains the proposed activity. 

 

3. If in either list, some sort of environmental assessment must be done. 

 

4. If in the R 984, list then a scoping and environmental impact report (S&EIR) is 

required. 

 

5. Where S&EIR in terms of the R 984 list is required, the applicant (the EAP who 

manages the application on behalf of the applicant) must submit an application form 

to the competent authority  

 

6. The EAP must conduct a public participation process giving notice to all potential 

interested and affected parties(including any organ of state which has jurisdiction in 

respect of the activity) of the application or proposed application 

 

7. The EAP must open and maintain a register of interested and affected parties, 

which must be submitted to the competent authority. 

 

8.  After having submitted the application the EAP must: 

(i)subject the application to scoping by identifying issues that will be relevant for 

consideration; for example the potential environmental impacts and alternatives that 

are feasible and reasonable 
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(ii) prepare a scoping report 

(iii) give all registered interested and affected parties an opportunity to comment on 

the scoping report 

 

9. Scoping report is submitted to a competent authority together with all 

representations in connection with the application or the scoping report. The scoping 

report must include a plan of study for the environmental impact assessment 

10.Competent authority considers scoping report. If accepted, the EAP must proceed 

with the tasks contemplated in the plan of study for the environmental impact 

assessment 

 

11. The EAP must within 106 days of the acceptance of the scoping report submit an 

environmental impact report inclusive of any specialist reports and an EMPr which 

must have been subjected to a public participation process. All comments of 

interested and affected parties must be recorded 

  

In terms of section 24I, the Minister or MEC may appoint an external specialist 

reviewer and may recover the costs from the applicant in instances where the 

technical knowledge required to review any aspect of an assessment is not readily 

available within the competent authority or where a high level of objectivity is 

required. 

 

12.The above are considered by the competent authority. 

13. A decision is made. 

 

Where the application involves two or more activities as part of the same 

development and the scoping and environmental impact reporting process must be 

applied in respect of any of the activities, the applicable environmental authorisation 

process is the scoping and environmental impact reporting process (Regulation 

15(3). 

 

 

6.5.3 The decision making process and thereafter: NBNBNBNB 
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During the decision making process, the competent authority must be satisfied that 

sufficient information has been provided, proper consultation has taken place and 

that the application complies with the requirements for acceptance and approval. 

 

Conditions may also be set subject to which the activity may be undertaken, for 

example conditions determining the requirements for the management, monitoring 

and reporting of the impacts of the activity on the environment throughout the life 

cycle of the activity, as contained in the approved environmental management 

programme. Monitoring and managing the activity throughout its life cycle is an 

important component of IEM. There are a number of sections in NEMA that regulate 

this component. A few examples are listed below: 

 

 Section 24N provides for the submission of an environmental management 

programme before considering an application for an environmental 

authorisation. For example, an environmental management programme must 

be submitted either where an EIA is used or in respect of mining activities. In 

brief, an environmental management programme must contain information on 

the proposed management, mitigation, protection or remedial measures that 

will be undertaken to address the environmental impacts that have been 

identified throughout the life cycle of the activity. Such a programme must 

make provision for mechanisms for monitoring compliance and reporting on 

the compliance. 

 

 Section 24P (financial provision for remediation of environmental damage), 

Section 24Q (monitoring and performance assessment) and Section 24R 

(mine closure on environmental authorisation) these sections are applicable to 

mining-related activities. 

 

 

6.6 Further provisions in chapter 5 

 

You learnt that one of the objectives of integrated environmental management is to 

promote the integration of the principles of environmental management set out in 
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section 2 of NEMA. In an effort to give effect to an important environmental 

management principle, namely that there must be intergovernmental coordination 

and harmonisation of policies, legislation and actions relating to the environment 

(principle (l), section 2 of NEMA), Chapter 5 contains further provisions to address 

this aspect. 

 

Sections 24K and 24L are also aimed at improving intergovernmental coordination. 

Section 24K provides for consultation between competent authorities. The Minister 

or an MEC may consult with any organ of state responsible for administering the 

legislation relating to any aspect of an activity that also requires environmental 

authorisation under NEMA in order to coordinate the respective requirements of such 

legislation and to avoid duplication. Section 24L provides for the alignment of 

environmental authorisations. (Page back to study unit 5, where you learnt about co- 

operative environmental governance and the impact thereof on environmental law to 

refresh your memory of this particular aspect of cooperative government.) 

 

Section 24M provides for exemptions from the application of certain provisions of 

NEMA. In terms of this section, exemption from the provisions of section 24(4)(a) is 

not allowed (this section contains the general conditions of environmental 

authorisations) or the requirement to obtain an environmental authorisation as 

contemplated in Section 24(2) (a) or (b). Exemption may be granted only if the 

granting of the exemption is unlikely to result in significant detrimental consequences 

for or impacts on the environment; the provision cannot be implemented in practice; 

and/or the exemption is unlikely to affect the rights of interested or affected parties 

adversely. A further ground for the granting of an exemption is that the activity is of 

national or provincial importance and is aimed at preventing or mitigating serious 

harm to the environment or property 

 

6.7 Concluding remarks 

In summarising study unit 6, we can conclude that IEM promotes the integration of 

and compliance with the national environmental management principles that apply to 

the actions of all organs of state that may significantly affect the environment. 

Chapter 5 on IEM further provides for the various environmental management tools 

and procedures that facilitate such integration and compliance. Chapter 5 makes 
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provision for environmental authorisations. Anyone who plans to engage in certain 

listed or specified activities has to apply for the necessary environmental 

authorisation. A further environmental management tool that is used in the 

application is an EIA. An EIA may take the form of a basic assessment or an S&EIR. 

The EIA is an important tool in ensuring IEM. Chapter 5 contains further provisions 

on conditions attached to environmental authorisations, criteria that must be taken 

into account when considering applications for authorisation, exemptions and 

penalties for non-compliance. All these provisions are aimed at giving effect to IEM 

and, ultimately, realising the environmental right. 

 

 

 

Measures and institutions to ensure compliance with and enforcement of 

environmental law 

 

By the end of this study unit, you should be able to 

& understand the difference between “compliance'' and “enforcement'' 

& explain the various measures or tools that are available for the enforcement of 

environmental laws 

& describe the role of an institution - the environmental management inspectorate 

(the EMI) - in the enforcement of environmental laws 

& evaluate the usefulness, advantages and disadvantages of the principal measures 

or tools for the enforcement of environmental laws 

 

In everyday language, the word “compliance'' refers to obedience to rules or 

requests. A person who adheres to and/or obeys the rules of a competition or game 

may be referred to as complying with the rules of the competition or game. The word 

“enforcement'' commonly refers to ensuring that rules are obeyed. Compliance and 

enforcement are evidently related in that compliance is the ultimate objective of 

enforcement. In other words, enforcement seeks to achieve compliance. Compliance 

and enforcement are therefore different but related. Craigie et al (in Paterson & 

KotzeÂ (eds) 2009:44) illustrate the difference and relationship as follows: 
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While `compliance' denotes a particular state of adherence to a set of legal 

requirements or standards, `enforcement' refers to the actions that governments and 

others take to achieve compliance within the regulated community and to correct or 

halt situations where such compliance is not present. 

 

In general, once a rule or law has been promulgated, the regulated community (or 

part thereof) may comply with the rule or law voluntarily without any action or 

persuasion by the regulator. However, it is possible that voluntary compliance may 

not be forthcoming, in which case measures may be taken to persuade or force the 

regulated community to comply with the rule or law. The strategies that may be used 

to achieve compliance on the part of the regulated community form part of 

enforcement measures. 

 

The aforementioned authors maintain that the reasons underpinning compliance and 

enforcement as a collective term include the following: 

 to improve environmental quality 

 to reinforce the credibility of environmental laws and the institutions 

responsible for their administration 

 to ensure fairness towards those members of the regulated community who 

willingly comply with legal requirements 

 to reduce costs and liability associated with non-compliance 

 

As stated above, enforcement measures or mechanisms may be employed to 

achieve compliance. Although classifications of enforcement measures or 

mechanisms may differ according to the views of particular authors, there seem to 

be three broad categories of enforcement measures or mechanisms, namely 

 

 command-and-control mechanisms 

 incentive-based mechanisms 

 voluntary mechanisms 

 

At first glance, the inclusion of voluntary mechanisms as an enforcement measure 

may appear to be an anomaly, since the nature of voluntary mechanisms suggests 
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either freedom or preference (choice) to engage in certain conduct or not, whereas 

the term “enforcement measure'' suggests a degree of compulsion/coercion to 

engage in certain conduct. This is a legitimate concern. However, it is necessary to 

include voluntary mechanisms in this discussion because, just like command-and-

control mechanisms and incentive-based mechanisms (see below), voluntary 

mechanisms have the potential to contribute to environmental protection. 

 

7.1.2 Command-and-control mechanisms 

The command-and-control mechanisms are essentially tools that contain “do's and 

don'ts'' (rules of behaviour), backed by measures that seek to ensure that there is 

compliance with these “do's and don'ts''. Two processes are thus involved: in the first 

place, the rule, legal requirement or obligation (the command) is prescribed; in the 

second place, various enforcement measures are employed in order to compel 

compliance in instances where there is non-compliance (control) (Craigie et al in 

Paterson & KotzeÂ (eds) 2009:51). 

 

Examples of command-and-control mechanisms in South Africa include the 

following: 

 criminal measures 

 administrative measures 

 civil measures 

 

As will be seen below, the greater part of this study unit will be devoted to a 

discussion of these command-and-control mechanisms. The reason for this is that 

command-and-control mechanisms are the most frequently used enforcement tool in 

environmental protection efforts in South Africa. 

 

 

7.2 Criminal measures 

 

In simple terms, “criminal measures'' refer to various measures based on criminal 

law that can be undertaken in the interest of compliance and enforcement. In 

essence, certain conduct is prohibited and this prohibition is backed by a threat of 
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punishment in the event of failure to comply with the prohibition. In most South 

African legislation, this is the default enforcement measure. (“Default'', in this sense, 

means “a selected option adopted ... when no alternative is specified'' (Compact 

Oxford English dictionary2005). 

 

The criminal measures are sometimes also referred to as “criminal sanctions'' or “the 

criminal sanction''. The criminal sanction has certain distinct features, which include 

the following: 

. It attaches stigma to certain forms of conduct. 

. It engenders or elicits community condemnation. 

. It imposes punishment, including the distinctive punishment of imprisonment. 

Owing to the central role that punishment plays in criminal measures, it is essential 

to point out that authors have indicated that punishment may be justified on the basis 

of, inter alia, deterrence and retribution. Kidd (in Paterson & KotzeÂ (eds) 2009:241-

242) explains deterrence and retribution in the context of environmental protection in 

the following terms: Please refer to your reader for Kidd M “Criminal measures'' in 

Paterson A and KotzeÂ L (eds) Environmental compliance and enforcement in South 

Africa: Legal perspectives (2009), 241-242. 

The determination of the right timing for the use of the criminal sanction or other 

measures calls for a consideration of the strengths and weaknesses of the criminal 

sanction. 

 

 

 

7.2.2 Strengths and weaknesses of the criminal sanction 

Please refer to your reader for Kidd M “Criminal measures'' in Paterson A and 

KotzeÂ L (eds) Environmental compliance and enforcement in South Africa: Legal 

perspectives 

 

 

 

Inherent weaknesses 

 

 Burden of time and cost of prosecution 
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 Reactive nature of criminal law(the harm has already been done when 

prosecution is instituted: 

 Problems of proof(more stringent than in civil cases) 

 Procedural safeguards(the rights to a fair trial or due process rights) 

 Burden on enforcements agencies of preparing cases for 

prosecution(especially where likely punishment is not severe) 

 Attendance of enforcement officials in court 

 Reluctance of officials to punish offenders for conduct seen as morally neutral 

 

Contingent weaknesses 

 

 Inadequate policing 

 Lack of public awareness(insufficient developed environmental ethos) 

 Difficulties of investigation 

 Lack of expertise of court officials(such as prosecutors) 

 Inadequate penalties(not necessarily as provided for in the legislation, but 

with regard to the actual penalty imposed by the judicial officer 

 

In the light of these significant weaknesses and bearing in mind the strengths of 

criminal sanctions, it would appear that the use of criminal sanctions is most 

appropriate in cases demanding heavy penalties. On the other hand, where an 

offence is likely to attract a small penalty, efficiency, both financial and otherwise, 

militates against the use of criminal sanctions, especially if there are alternative 

modes of enforcement available. This suggests that the criminal sanction should be 

reserved for the most serious environmental offences. 

 

Adopting this broad approach, it is submitted that criminal sanctions should be 

reserved for the following specific circumstances. First, criminal sanctions should be 

used for cases where there is intentional wrongdoing, such as so called midnight 

dumping offences, the deliberate killing of animals or gathering of plants and a failure 

to comply with notices, directives or similar instructions issued by officials. Secondly, 

these sanctions should be used where there is persistent wrongdoing which is 

indicative of at least dolus eventualis. A typical example would be where a polluter 
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repeatedly fails to comply with emissions standards where past infractions have 

been previously pointed out to him. Thirdly, the sanctions should be used where the 

offender’s conduct has caused serious harm to people or to the environment but only 

where there is mens rea on the part of the offender, at least in the form of 

negligence. 

 

 

The alternatives referred to in Kidd's excerpt above are actually the other command-

and-control mechanisms (that is, administrative measures and civil measures), 

incentive-based mechanisms and voluntary mechanisms. In essence, the 

enforcement officials/organs of state must determine whether, in a particular 

environmental situation, the criminal sanction should be used in order to achieve 

compliance, or whether the other mechanisms would be more suitable. Kidd's 

argument is that, unlike the current state of affairs in which criminal sanctions are 

most often used (or at least prescribed) for environmental compliance and 

enforcement purposes, consideration should be given to reserving criminal sanctions 

for serious cases, as explained above. 

 

 

7.3 Administrative measures 

 

Environmental statutes impose various environmentally relevant powers and duties 

on administrative bodies, namely national government departments, provincial 

government departments, local government authorities, statutory and other public 

bodies - essentially organs of state. (Return to study unit 5 in which we discussed 

the powers and functions of the national, provincial and local governments under 

cooperative governance to refresh your memory of this particular aspect.) 

 

The successful implementation of such powers and duties is quite often decisive in 

achieving environmental law compliance. As will be seen in the discussion below, 

the powers and duties placed upon the administrative bodies are such that they (the 

administrative bodies) may order persons who are not complying with their 

environmental obligations to comply and/or to remedy any environmental harm they 
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have caused. Such powers and duties placed upon the administrative bodies are 

what we refer to as “administrative measures''. 

 

In South Africa, several types of administrative measures are used or are at least 

provided for in legislation. They include the following: 

 directives 

 compliance notices 

 abatement notices 

 suspension and withdrawal of authorisations 

 

 

 

The following activity will help you to determine the nature and scope of the work of 

EMIs. 

 

Activity 

Study Chapter 7, Part 2 of NEMA (sections 31A-31Q) carefully and answer the 

following questions: 

(a) Who appoints/designates these inspectors? 

(b) Who are the inspectors and what are their mandates, powers and 

functions? 

(c) What procedures and mechanisms do inspectors apply to exercise their 

powers and perform their functions properly? 

(d) In cases of non-compliance with environmental legislation, how do 

inspectors enforce the law? 

(e) What remedies/redress would be available to a person against whom an 

inspector has acted unlawfully? 

 

Comments on activity - feedback 

. This is a simple exercise. It is extremely important that you study Part 2 of 

NEMA (sections 31A-31Q) and then answer the questions set out above. 

PLEASE NOTE: The best way to study the provisions of section 31AQ is to 
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summarise the relevant provisions referred to in the questions under the 

pertinent headings of the questions. 

 

PLEASE NOTE FURTHER that this activity may form the basis of examination 

questions. 

 

In exercising his/her (public) powers or performing his/her (public) functions, an EMI 

performs an “administrative action'' and has to adhere to the principles of just 

administrative action in terms of section 33 of the Constitution and the provisions of 

the Promotion of Administrative Justice Act 3 of 2000 (PAJA), since PAJA gives 

content to the right to just administrative action. The following brief discussion will 

give you some insight into the work of EMIs, particularly in cases where they perform 

administrative action that necessitates adherence to the right to just administrative 

action as set out in section 33 of the Constitution and elaborated upon in PAJA. 

 

7.3.3.2 Nature of the environmental management inspector's employment 

 

The description of EMIs falls within the definition of “organs of state'', as set out in 

section 239 of the Constitution. (Carefully study the provisions of s 239 once again to 

refresh your memory.) They are also part of the “public administration'' and are thus 

bound by the provisions of the Constitution (s 195 - “Basic values and principles 

governing public administration''). Legislation that has already been designated to 

these inspectors includes NEMA; the Environment Conservation Act 73 of 1989; the 

National Environmental Management: Biodiversity Act of 2004; the National 

Environmental Management: Protected Areas Act of 2003; and the National Water 

Act 

of 1998. In some cases, certain sections of different environmental legislation or a 

combination of legislation are designated to certain inspectors. It is likely that more 

and more legislation will be added to the sphere of EMI enforcement in due course. 

 

As organs of state, EMIs act within the public-law relationship and thus with state 

authority. In other words, they act with the authority, powers and functions vested in 

them in terms of the law. They are therefore bound by the Constitution to act within 

the law and the powers vested in them in terms of legislation. Persons against whom 
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they act (eg individuals, companies, developers) may be coerced to comply with the 

law (eg through the suspension of the permit holder's permit to enforce compliance 

with permit prescriptions) but, broadly speaking, they always act in the public interest 

(eg for the protection of biodiversity in terms of the national environmental 

management system and to ensure effective governance of environmental affairs). 

 

The action taken (eg to suspend the permit) affects the rights of the permit holder 

and must therefore be just administrative action (administrative justice must prevail). 

Administrative justice ensures that administrative action is lawful and reasonable and 

that fair procedures were followed. Where rights have been adversely affected, the 

administrator (EMI) must furnish written reasons for such action (see section 33(2) of 

the Constitution and section 5 of PAJA). 

 

 

 

 

 

7.3.3.3 The compliance notice issued by the EMI 

 

The EMI's powers in terms of issuing compliance notices are set out in section 31L 

of NEMA (“Power to issue compliance notices''). The EMI may issue a compliance 

notice in a prescribed form, following prescribed procedures, if there are reasonable 

grounds for believing that a person has not complied with a provision of the law for 

which the EMI has been designated, or with a term or condition of permit, 

authorisation or other 

instruments issued in terms of that law. 

 

PLEASE NOTE: Winstanley (Paterson & KotzeÂ (eds) 2009:234, de-scribes the 

purpose of a compliance notice as follows: “Unsurprisingly, the purpose of a 

compliance notice is to seek to ensure legal compliance by defaulting [our emphasis] 

parties.'' 

 

If a person fails to comply with a compliance notice, section 31N provides that the 

EMI must report such non-compliance to the Minister/MEC. The Minister/ MEC may  
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 revoke or vary the relevant permit, authorisation “or other instrument'' that is 

the subject of the compliance notice 

 take any necessary steps and recover the costs of doing so from the person 

who failed to comply 

Before the commencement of the 2009 amending Act (Environmental Laws 

Amendment Act 14 of 2009), the Minister/MEC had the discretionary power to “(c) 

report the matter to a Director of Public Prosecutions''. However, paragraph (c) was 

deleted by section 20 of the 2009 amending Act. It is accepted that the compliance 

notice in line with the reality that an EMI performs administrative action as an organ 

of state constitutes an “administrative action'' and must therefore comply with the 

principles of just administrative action as set out in section 33 of the Constitution and 

PAJA. 

 

The EMI is an administrator (organ of state) and is performing an administrative 

action when issuing a compliance notice, for example. In this capacity, the EMI acts 

within the public-law relationship characterised by the EMI's state authority. The EMI 

forms part of the public administration responsible for environmental affairs. The EMI 

must act impartially, efficiently and be transparent, responsive and accountable in 

executing administrative action. Inspectors must ensure that environmental law rules 

are obeyed, and that sanctions are properly applied to punish perpetrators. (When 

exercising their functions the inspectors must follow the rules and conduct 

themselves in compliance with the prescripts of the Constitution and PAJA to ensure 

that the right to just administrative action is upheld.) 
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7.3.3.4 Control of the EMIs 

 

In executing these actions, EMIs must act in a lawful manner in compliance with their 

constitutional obligations. An aggrieved person has the opportunity to appeal to a 

higher authority or the courts for redress in cases of defective (unlawful) 

administrative action by the EMIs. & Internal review of administrative action 

 

First of all, the public administration must be given the opportunity to correct its own 

defective (invalid/unlawful) administrative action. This forms part of day-to-day 

administration and is usually provided for in legislation (eg s 43 of NEMA). 

 

Secondly, during internal administrative review by the higher authority (the Minister 

or MEC), an alleged defective action is tested (ie reviewed in detail), corrected (eg 

amended, set aside or withdrawn) and the aggrieved person presented with a 

remedy (eg reinstatement of a suspended permit, payment of compensation). The 

EMI who acted unlawfully is usually subjected to internal departmental forms of 

discipline & Judicial review of administrative action 

 

Thirdly, as a rule, the courts are reluctant to interfere in the functioning of the public 

administration or the application of public policy. The general rule is that internal 

(domestic) remedies must be exhausted before the aggrieved person approaches 

the court - a precondition before a court of law is approached. However, exceptions 

do exist (eg in the case of a mala fide EMI). Another precondition is that the 

particular person has to have the necessary locus standi (legal standing) to 

approach a court of law  “Who may enforce the environmental right: the matter of 

legal standing ( locus standi)''.) 

 

The grounds of judicial review of administrative action are now mainly codified in 

PAJA and cover a wide range of grounds relating to decision making and the 



247 
 

authority of the decision maker (the administrator the EMI in our discussion), the 

decision itself and the impact of the decision - s 6 of PAJA. The grounds of review of 

administrative action include unauthorised action (eg unauthorised delegation or 

bias); failure to comply with mandatory and material procedures or conditions 

prescribed by the empowering provision; procedurally unfair administrative action; 

failure to take a decision; and unlawfulness generally. Section 7 of PAJA deals with 

the “procedure for judicial review'' and section 8 relates to the “remedies in 

proceedings for judicial review'' (the orders that the court makes, should the 

applicant be successful in the review application).  

 

7.3.4 Abatement notices 

Certain statutes give power to an administrative official or some organ of state to 

order a member of the regulated community to do something in order to abate (stop 

or halt) a nuisance, pollution or some other situation that is problematic. Such an 

order is referred to as an abatement notice. According to Winstanley (in Paterson & 

KotzeÂ (eds) 2009:236), notices of this nature apply in more specific circumstances 

than the directives discussed above. The author adds (2009:236-237) that the 

category of competent authorities empowered to issue them is ordinarily small, and 

the remedies that may be prescribed are often very specific. As a result, abatement 

notices will only be useful tools for achieving compliance in particular cases, and the 

value of many of them may have been superseded by the broad directive powers 

contained in NEMA and the NWA. We will now discuss two examples of abatement 

notices: one under the 

National Forests Act 84 of 1998 and the other under the Health Act 63 of 1977. 

 

 

7.3.5 Suspension or withdrawal of authorisations 

 

The term “authorisation'', as used in this study unit, refers to all kinds of permits, 

licences, approvals, consents, et cetera and includes the “environmental 

authorisation'' issued in terms of section 24 of NEMA. So “authorisation'' is used here 

in a more general sense than the “environmental authorisation'' issued in terms of 

section 24 of NEMA. 
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Another administrative measure that may be used to secure compliance is 

administrative suspension or cancellation of authorisations. Administrative bodies 

may be given discretion to suspend or cancel authorisations, usually where the 

holders of the authorisations have failed to comply with the terms of the 

authorisations. The threat of suspension or cancellation arguably provides an 

incentive to operate within the confines of the terms of the authorisations. 

 

It is essential that, before exercising such suspension or withdrawal powers, the 

administrator adhere to all prescribed procedural and other requirements. Failure to 

adhere to such requirements may provide grounds for challenging the suspension or 

withdrawal. Where there are no specific procedural requirements for the specific 

authorisation's suspension or withdrawal, it is arguably necessary to comply with the 

requirements set out in PAJA. Kidd (2002:36) contends that where an activity 

continues after an authorisation has been withdrawn, there may be a need to apply 

to court for an interdict, with a view to bringing the activity to a halt. 

 

An example of a suspension of an authorisation is the suspension of an 

environmental authorisation issued in terms of NEMA. The procedure is set out in 

the Environmental Impact Assessment Regulations 2014 (hereafter EIA Regulations 

2014). With regard to withdrawal, we will look at the Marine Living Resources Act 18 

of 1998. 

 

7.3.5.2 Suspension of an environmental authorisation under NEMA 

 

Regulation 47 of the EIA Regulations 2014 provides that the competent authority 

may by written notice, providing the reasons for the suspension, to the holder of an 

environmental authorisation, suspend with immediate effect an environmental 

authorisation if 

 there are reasonable grounds for believing that the contravention or non- 

compliance with a condition of the authorisation is causing harm to the 

environment; or 

 suspension of the authorisation is necessary to prevent harm or further harm 

to the environment; or 
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 a condition of the authorisation has been contravened or is not being 

complied with; 

 the authorisation was obtained through 

- fraudulent means; or 

- the misrepresentation or non-disclosure of material information; or 

 the activity has permanently or indefinitely been discontinued; or 

 unforeseen circumstances lead to potential significant detrimental effects on 

the environment or on human rights 

 

Before the competent authority (an administrative body or official/organ of state) 

issues the suspension notice, the competent authority must notify the holder of the 

authorisation, in writing, of the proposed suspension and the reasons for considering 

suspension of the authorisation. The competent authority is required to give the 

holder of the authorisation an opportunity to comment on any relevant environmental 

audit report submitted to or obtained by the competent authority; and to submit any 

representations on the proposed suspension that the holder of the authorisation 

wishes to make. 

 

PLEASE NOTE: The notification and provision of an opportunity to comment may be 

complied with after a suspension only where suspension of the authorisation is 

necessary to prevent harm or further harm to the environment or where notification 

and an opportunity to comment would defeat the purpose of the suspension. 

 

7.3.5.3 Withdrawal of an authorisation 

Section 28 of the Marine Living Resources Act provides that if a holder of any right, 

licence or permit issued in terms of the Marine Living Resources Act engages in 

certain conduct, for example contravention of or failure to comply with a condition 

imposed in the right, licence or permit, the Director-General may, by written notice to 

such holder, request the holder to show cause in writing, within a period of 21 days 

from the date of the notice, why the right, licence or permit should not, inter alia, be 

revoked or cancelled. After expiry of the 21-day period, the Director-General may 

refer the matter, together with any reason furnished by the holder in question, to the 
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Minister for the Minister's decision. When the matter is referred to the Minister, the 

Minister may, inter 

alia, revoke the right, licence or permit. Please note that section 28 of the Marine 

Living Resources Act also cater for the suspension of the authorisation,  

 

7.3.6 Administrative penalties 

 

Administrative penalties are fines that are imposed by the regulator on the regulated 

community as some form of sanction against engaging in prohibited conduct. A 

distinguishing feature of the administrative penalty is that it is not imposed by a court 

of law, but rather by the administrator himself/ herself/itself. Kidd (2002:39) contends 

that the use of an administrative penalty may violate constitutional provisions. He 

suggests that the administrative penalty will withstand constitutional scrutiny if the 

infringement is minor and the administrative penalty small. He further suggests that 

the right to appeal may mitigate this shortcoming/flaw. 

 

An example of an administrative penalty is the administrative penalty provided for by 

section 24G of NEMA. In terms of NEMA, it is prohibited to commence certain listed 

activities without environmental authorisation. Where a person commences such a 

listed activity without environmental authorisation, he or she may apply for the 

rectification of the unlawful commencement of the listed activity. The process of 

rectification involves, inter alia, the submission of information and various reports to 

the Minister or MEC. Before the Minister or MEC considers the information and 

reports, it is required that the applicant pay an administrative fine not exceeding R1 

million. The amount of the administrative fine applicable to a particular application is 

determined by the relevant competent authority. 

 

7.3.7 Advantages and disadvantages of administrative measures 

 

The advantages of administrative measures include the following: 

 A lower standard of proof is required for administrative measures than that 

required in criminal law. 
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 Administrative measures are cheaper to administer (implement) than criminal 

measures. 

 They are potentially more efficient than other command-and-control 

mechanisms (Kidd 2002:33). 

 

 

 

7.4 Civil measures 

 

In the context of this study unit, the term “civil measures'' refers to common- law 

measures aimed at compliance and enforcement. Long before the principal 

environmental legislation had been passed, the common law was instrumental in 

curbing pollution. This was primarily undertaken through the law of delict and 

neighbour law. The latter body of law is closely associated with the law of nuisance. 

 

Nowadays the common law may be employed by individuals and/or administrative 

bodies in the enforcement of environmental protection efforts. Civil litigation based 

on the common law may also bring to the fore issues that should be solved by 

legislation. In addition, it may serve a publicity function see, for example, Rabie 

“Legal remedies for environmental protection'' CILSA (1972) 247 at 254. 

 

In civil litigation, a court may make three important orders: 

 an order for payment of money (damages/compensation) 

 an order compelling or interdicting the performance of an act 

 a declaration as to the legal rights of the parties 

 

7.4.2 Damages (compensation) 

The value to society of a compensatory/damages judgment lies in the fact that it 

renders pollution expensive, and by this means economically motivates polluters and 

potential polluters to refrain from such activities. However, compensation has serious 

limitations in the environmental sphere. Compensation is often difficult to measure. 

In addition, pollution damage is difficult to attribute to a particular defendant and is 

often diffuse. Further, compensation does not prevent the continuation of the harmful 
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practice, and so it may be imperative to complement the compensation with an 

interdict restraining the continuance of the polluting activity  

 

7.4.3 Interdict 

An interdict is a double-edged sword: it has the potential to compel administrative 

bodies and officials to comply with their environmentally relevant statutory duties. At 

the same time, it may serve the interests of administrative bodies and officials in 

compelling persons to comply with environmental law generally. (See, for example, 

Harms in Joubert (ed) The interdict is nonetheless a very useful tool with regard to 

the preventive and precautionary principles of environmental law. It has a number of 

advantages: It can be obtained within hours if the matter at hand is sufficiently 

urgent; it is easier to prove the need for an injunction than for a criminal sanction, 

since the burden of proof is the preponderance of probabilities and not proof beyond 

reasonable doubt; further, the applicant may recover the costs of the application if 

the application is successful. However, the interdict does not carry the same stigma 

that a criminal sanction carries, especially in the case of serious environmental 

wrongdoing. 

 

 

 

7.1.3 Incentive-based mechanisms 

In Paterson and KotzeÂ ((eds) 2009:298), Paterson describes incentive-based 

mechanisms as a “regulatory tool'' as follows: [they are] sitting in the middle of the 

continuum between state-centred and industry-centred regulation [and are] 

incentive-based instruments. These instruments frequently seek to encourage 

compliance with state objectives and standards through motivation and reward, as 

opposed to direct 

regulation. The philosophy underlying these instruments is that it may be more 

efficient and effective to reward positive behaviour as opposed to sanctioning 

negative behaviour. Incentive-based instruments are not, however, always positive in 

nature and can similarly be used to discourage - effectively penalise - non-

compliance with relevant objectives and standards. Incentives can also be perverse 

in nature where they actively encourage the opposite of the desired state objective or 

standard.  
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Paterson (ibid : fn 9) explains further by quoting Pigou (1920): “Providing incentives 

for people, industry and organisations to internalise the full costs of their actions 

(including social and environmental costs) is the solution to solving the market failure 

to do so voluntarily.'' As an example of “perverse incentives'', Paterson refers to a 

subsidy granted to landowners to clear natural vegetation and wipe out wetlands with 

a view to engage in agriculture and forestry, and states that the destruction of natural 

vegetation is a threat to biodiversity conservation. He argues that “by granting 

landowners an incentive to clear land, the state is perversely undermining 

conservation objectives'' (2009:298, fn 10). 

 

There are many types of incentive-based measures. For our current purposes, we 

will mention just three of them: 

 market-based incentives (fiscal or economic incentives) 

 information-based instruments 

 regulatory incentives 

 

7.1.4 Voluntary mechanisms 

 

In essence, voluntary mechanisms are various measures that individuals, industries 

and organisations take without compulsion (coercion) and which contribute positively 

towards environmental protection. The law does not require these measures to be 

taken, but individuals (or groups of individuals), industries and organisations still take 

them voluntarily (Lehmann in Paterson & KotzeÂ (eds) 2009:269). For example, a 

company (a juristic person) may pursue measures aimed at reducing its carbon 

footprint, although, at that time, there may be no law requiring the company to 

reduce its carbon footprint. 

 

Examples of voluntary mechanisms include self-regulation and co-regulation 

(“negotiated agreements''). 

 

Self-regulation entails environmental measures taken by individuals, industry and 

organisations on their own initiative and without coercion of any kind; public bodies 



254 
 

and civil society are not involved in these measures. On the other hand, co-

regulation (also known as co-regulatory instruments) entails negotiated agreements 

between public bodies and industry/business (Lehmann in Paterson & KotzeÂ (eds) 

2009:283 and further). 

 

 


