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1 INTRODUCTION 

Dear Student 

Welcome to Environmental Law. 

As you know, concern for the environment has become a popular topic of debate over the last 
three decades. Even more important is the relationship between human beings and their 
environment. We are constantly reminded that our planet is becoming ecologically more 
unstable and increasingly vulnerable to natural hazards because of the depletion of its essential 
resources and the deterioration and destruction of its natural processes. You probably realise 
that the relationship between human beings and their environment is very complex and requires 
holistic and interdisciplinary study which involves socioeconomic, political and legal aspects, to 
name but a few.  

In this module, we concentrate on the legal relationship between human beings and the 
environment and in particular the legal context of environmental management (or the framework 
provided by the law). 

We trust that you will enjoy this module. 

Because this is an online module, you will need to visit the website for LCP4805 on myUnisa 
frequently. The website for your module is LCP4805-18-S1/S2. 

1.1 Getting started … 

Owing to the nature of this module, you can read about the module and find your study material 
online. Go to the website at https://my.unisa.ac.za and log in using your student number and 
password. You will see LCP4805-18-S1/S2 in the row of modules displayed in the orange 
blocks at the top of the webpage. Select the More tab if you cannot find the module you require 
in the orange blocks. Then click on the module you want to open. 

You will receive this tutorial letter and a printed copy of the online study guide for your module. 
Although the printed material may appear different from the online study material, it is the same 
because it has been copied from the myUnisa website. 

We wish you much success in your studies. 

2 OVERVIEW OF LCP4805 

2.1 Purpose 

The module is designed to cover the principles of environmental law and equip students with 
skills, knowledge and attitudes necessary to apply the law relating to the environment in 
practice and to solve problems relating to environmental law. The module is informed by 
transformative teaching and learning principles and incorporates various transformational 
values including equity, access, participation, social justice and responsibility based on a 
constitutional democracy. It equips students to accept their responsibility towards realising a just 
society. The module is aimed at students employed in the public sector and in private practice 
(legal advisors, government officials and legal practitioners) who are involved with the 
conservation, protection and management of the environment. 

This module is delivered using myUnisa and the internet as well as peer group interaction. Your 
lecturers will interact with you on myUnisa and via e-mail. 

https://my.unisa.ac.za/
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2.2 Outcomes 

For this module, you will have to master several outcomes: 

 Specific outcome 1: Analyse the role of environmental law in current South African law 
and everyday life. 

 Assessment criteria: 

 Legal problems and issues relating to environmental law are identified in real or 
simulated fact scenarios. 
● Daily occurrences regarding environmental law are interpreted and analysed.  
● Areas in need of legal development or reform are recognised within a regional and global 
context to cope with modern-day challenges and problems  

 

 Specific outcome 2: Relate the theoretical framework of environmental law to the most 

pressing and prevalent issues regarding environmental law. 

 Assessment criteria: 

 The development of environmental law is explained and integrated with regard to the 
existing legal position.  

 Substantiated legal arguments, opinions and solutions are presented, based on 
research.  

 The relevance and applicability of various legal sources and authorities in respect of 
identified problems relating to environmental law are analysed and critically evaluated.  

 Different points of view in respect of environmental law are discussed and evaluated.  

 Language use is consistent with the conventions in the discipline of law.  
 

 Specific outcome 3: Apply the principles of environmental law in practical situations and 
solve multi-dimensional legal problems associated with environmental law. 

 Assessment criteria: 

 Practical problems from case law and everyday examples are solved using appropriate 
research methods and applying the principles and rules regarding environmental law.  

 Responsible and expert advice on an appropriate course of action is given in respect of 
issues relating to environmental law.  

 The knowledge and skills students have acquired in other areas of the law – 
administrative law in particular – are integrated in discussing, analysing and applying the 
principles of environmental law.  

 Substantiated legal responses are provided, based on acquired knowledge base.  
 

3 LECTURERS AND CONTACT DETAILS 

3.1 Lecturer(s) 

Your lecturers for this module are: 
Department: Public, Constitutional and International Law 
 
Ms E Raubenheimer 
Telephone: 012 429 8376 
E-mail:  raubee@unia.ac.za 
 
Mr H Coetzee: 
Telephone: 012 429 8566 
E-mail:  coetzjh@unisa.ac.za 
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3.2 Department  

You can contact the Department of Public, Constitutional and International Law at: 
Telephone number: 012 429 8339 
 

3.3 University 

To contact the University, follow the instructions in the brochure Study @ Unisa. Remember to 
have your student number available whenever you contact the University. 

Whenever you write to a lecturer, please include your student number to enable the lecturer to 
help you more effectively. 

4 RESOURCES 

4.1 Joining myUnisa 

If you have access to a computer that is linked to the internet, you can quickly access resources 
and information at the University. The myUnisa learning management system is the University's 
online campus that will help you communicate with your lecturers, other students and the 
administrative departments at Unisa – all through the computer and the internet. 

You can start at the main Unisa website at http://www.unisa.ac.za and then click on the 
myUnisa orange block. This will take you to the myUnisa website. To go to the myUnisa website 
directly, go to https://my.unisa.ac.za. Click on the Claim UNISA Login on the right-hand side of 
the screen on the myUnisa website. You will then be prompted to give your student number in 
order to claim your initial myUnisa details as well as your myLife e-mail login details. 

For more information on myUnisa, consult the brochure Study @ Unisa which you received 
with your study material. 

Because we want you to be successful in this online module, we also provide you with some of 
the study material in printed format. This will allow you to read the study material even if you are 
not online. 

The printed study material will be sent to you at the beginning of the semester, but do not wait 
for it to start studying. You can go online as soon as you have registered to find your study 
material.  

It is important that you log in to myUnisa regularly. We recommend that you log in at least once 
a week or every 10 days to do the following: 

 Check for new announcements. You can also set your myLife e-mail account to receive 
the announcement e-mails on your cellphone. 

Remember, the printed support material is a back-up for everything that is found online on 
myUnisa. It does not contain any extra information. In other words, do NOT wait for the 
printed support material to arrive before you start studying. 

4.2 Prescribed study material on e-reserves 

In addition to your official study material (your study guide and Tutorial Letter 101), you will also 
have to access e-reserves to retrieve the prescribed study material for this module. 
Throughout the study guide you will encounter references to cases and/or abstracts from books 

http://www.unisa.ac.za/
https://my.unisa.ac.za/
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or articles that must be studied as an integral part of your study guide. These cases and 
abstracts (prescribed study material) must be accessed and retrieved from e-reserves. 

4.3 Library services and resource information  

For brief information, go to www.unisa.ac.za/brochures/studies  

For detailed information, go to http://www.unisa.ac.za/library. For research support and services 
of personal librarians, click on "Research support". 

 

The Library has compiled numerous library guides: 

 finding recommended reading in the print collection and e-reserves –

http://libguides.unisa.ac.za/request/undergrad 

 requesting material – http://libguides.unisa.ac.za/request/request 

 postgraduate information services – http://libguides.unisa.ac.za/request/postgrad 

 finding, obtaining and using library resources and tools to assist in research – 

http://libguides.unisa.ac.za/Research_Skills 

 contacting the Library, finding us on social media or frequently asked questions – 

http://libguides.unisa.ac.za/ask 

 

5 HOW TO STUDY ONLINE 

5.1 What does it mean to study online? 

 Although we give you a printed copy of the study guide and Tutorial Letter 101 to support 
your studies, the module is designed to be delivered online. The communication between 
you and the University happens online. Lecturers will communicate to you by e-mail and 
using the Announcements. You can also ask questions and contact your lecturers by e-
mail.  

We hope you will find our blended learning approach informative and meaningful. Please take 
time to read through our welcoming message before you start accessing the online tools (listed 
on the left-hand side of the site). 

 

5.2 The myUnisa tools you will use 

Note that you will receive Tutorial Letter 101 and the study guide in hard copy. All your study 
material is made available through this site and we use different tools to guide you through this 
semester. Keep track of what's happening on this site or you may miss important information! 

The online tool that you should access first is the FAQ (frequently asked questions) tool. Here 
you will find important information regarding, amongst others, the following topics: 

 the purpose and outcomes of the module 
 the contact details of your lecturers, the department and the University 
 study material 
 assessment (assignments and examination) 
 your year mark 

http://www.unisa.ac.za/brochures/studies
http://www.unisa.ac.za/library
http://libguides.unisa.ac.za/request/undergrad
http://libguides.unisa.ac.za/request/request
http://libguides.unisa.ac.za/request/postgrad
http://libguides.unisa.ac.za/Research_Skills
http://libguides.unisa.ac.za/ask


LCP4805/101/3/2018 
 

7 

The Official Study Material tool contains the seven study units of the study guide.  

In addition to the study guide you will also have to access e-reserves to retrieve the prescribed 
study material for this module. Throughout the study guide you will encounter references to 
cases and/or abstracts from books or articles that must be studied as an integral part of your 
study material. These cases and abstracts (prescribed study material) must be accessed and 
retrieved from e-reserves. 

The Learning Units tool (fully accessible once registrations close) should be used in 
conjunction with your study units (as provided under the Official Study Material tool) since it 
provides a schedule stipulating when you should study which study units. The schedule is 
divided into fifteen weeks and indicates when you should study which study unit; when you 
should prepare Assignments 01 and 02; when you should do revision; and when you should 
start preparing for the examination. The Learning Units tool, therefore, provides a type of 
workbook and outlines the contents and learning outcomes of each study unit. The actual study 
units (the official study units) are provided under the Official Study Material tool. 

In order to successfully complete this module, you have to hand in two assignments. Please find 
the information regarding the submission of assignments under the FAQ tool. The actual 
assignments and their due dates are available under the Official Study Material tool and in 
Tutorial Letter 101. Under the Official Study Material tool, you will also find previous 
examination papers. Once you have submitted both Assignments 01 and 02, the follow-up 
tutorial letter (201) which will contain the memorandums to these assignments will be available 
under the Official Study Material tool. 

Make sure that you regularly access this site because we will update you on any changes or 
developments through the Announcements tool. Throughout the semester we will use this tool 
to notify you that we have uploaded new material or changed existing material. We will also use 
the Announcement tool to provide guidance when you do revision for the examination. Any 
changes to the study material or any additional study material will be uploaded under the 
Additional Study Material tool.  

Finally, the Discussion Forum tool is for your own use and interaction with your fellow 
students. We will oversee some of the discussions and respond when necessary. Nevertheless, 
we encourage you to contact us directly if you have questions or concerns. 
 

6 ASSESSMENT 

6.1 Assessment plan 

IN ORDER TO BE ADMITTED TO THE EXAMINATION YOU MUST SUBMIT ASSIGNMENTS 
01 AND 02 ON OR BEFORE THE SUBMISSION DATES. 
 
No exceptions to this rule are allowed. Please start and complete your assignments well in 
time. Do not allow unexpected illness or other personal matters to come between you and 
admission to the examination. 
 
Compulsory assignments and year mark 
 
The compulsory assignments will count 20% towards your final mark for the module: 10% for 
the first assignment and 10% for the second assignment. However, you must obtain a 
subminimum of 40% in the examination for your year mark to be included in your final mark. 
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Compulsory assignments and admission to the examination 
 
All students who submit the compulsory assignments in time (before or on the date of 
submission) will be admitted to the examination, regardless of the marks they obtained for the 
assignments. In other words, a student who submitted the compulsory assignments, but 
obtained 0%, will be allowed to sit for the examination. Such a student will, however, not have a 
year mark. Students who do not submit the compulsory assignments before or on the due date, 
will not receive admission to write the examination. 
 
The assessment criteria set out in section 2 of this tutorial letter will give you a good idea of 
what is expected of you when answering the written assignment. 
 

PLEASE NOTE: Although students may work together when preparing assignments, 
each student must write and submit his or her own individual assignment. In other 
words, you must submit your own ideas in your own words. Students may NOT submit 
identical assignments on the basis that they worked together. This is copying (a form of 
plagiarism) and none of these assignments will be marked. Furthermore, you may be 
penalised or subjected to disciplinary proceedings by the University. 

 

In the case of multiple-choice questions, you will automatically receive the correct answers. But 
with regard to written assignments, markers will comment on your work. The comments on the 
compulsory assignments will be sent to all students registered for this module in a follow-up 
tutorial letter, and not only to those students who submitted assignments. The tutorial letter 
number will be 201. 
 
As soon as you have received the comments, please check your answers.  The assignments 
and the comments on these assignments constitute an important part of your learning and 
should help you to better prepare for the examination. 
 
Feedback on the self-assessment assignment is included in this tutorial letter. This will 
enable you to mark your assignment as soon as you have completed it. 
 

6.2 Assignments 

Assignments are numbered consecutively per module, starting from 01. In addition to their 
general assignment numbers (eg 01) and irrespective as to whether they are written or done on 
mark-reading sheets (multiple-choice questions), assignments also have unique assignment 
numbers. 
 
You may submit written assignments and assignments done on mark-reading sheets either by 
post or electronically via myUnisa. Assignments may not be submitted by fax or e-mail. NOTE 
THAT IF YOU SUBMIT YOUR WRITTEN ASSIGNMENT ELECTRONICALLY, IT MUST BE IN 
PDF FORMAT. For detailed information and requirements as far as assignments are 
concerned, see the brochure Study @ Unisa, which you received with your study material. 
 

To submit an assignment via myUnisa: 
 

 Go to myUnisa. 

 Log in with your student number and password. 

 Select the module. 
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 Click on assignments in the left-hand menu. 

 Click on the assignment number you want to submit. 

 Follow the instructions on the screen. 
 
 
Due dates for assignments 

The due dates for the submission of the assignments are: 
 
First semester 

16 March 2018 
9 April 2018 
 

Second semester 
21 August 2018 
17 September 2018 

 

Assignments 

COMPULSORY ASSIGNMENT 01: FIRST SEMESTER 
 

NOTE THAT THE ASSIGNMENT MUST BE ANSWERED BY INCORPORATING THE 
MATERIAL IN THE E-RESERVES. THIS ASSIGNMENT CONTRIBUTES 10% TO YOUR 

FINAL MARK AND MUST BE SUBMITTED BEFORE YOU WILL BE ALLOWED TO WRITE 
THE EXAMINATION. 

 

DUE DATE: 16 MARCH 2018 – no extensions will be granted! 

 The unique assignment number is: 836374 

 This number must appear on the cover of your assignment. 
 
Question 1 

The following is an excerpt from Legalbrief Environmental, 5 April 2017, no 501. 

Litigation: NGO goes to court over Enviroserv landfill odour  

Air quality NGO Upper Highway Air has brought legal action against waste management firm 
Enviroserv to interdict and restrain the company from conducting any of its licensed activities at 
the Shongweni landfill site. A report in The Mercury notes the NGO claims that the landfill site 
is the cause of an odour in the Upper Highway areas which has led to health ailments and other 
problems. 

Section 24(a) of the Constitution provides as follows: 

 “Everyone has the right- 

 (a)  to an environment that is not harmful to their health or well-being …” 

Discuss the meaning of the terms “health” and “well-being” with reference to case law in this 
context and indicate whether or not the residents’ right as provided for in section 24(a) of the 
Constitution has been infringed.          (10) 
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Question 2 

Indicate how sustainable development is incorporated in South African law.  (5) 

Question 3 

What is the purpose of an environmental impact assessment (EIA)?    (5) 

 
             [20] 

Note: Your answers should not exceed three pages.  
 

COMPULSORY ASSIGNMENT 02: FIRST SEMESTER 
 

NOTE THAT THE ASSIGNMENT MUST BE ANSWERED BY INCORPORATING THE 
MATERIAL IN THE E-RESERVES. THIS ASSIGNMENT CONTRIBUTES 10% TO YOUR 
FINAL MARK AND MUST BE SUBMITTED BEFORE YOU WILL BE ALLOWED TO WRITE 
THE EXAMINATION. 

 
DUE DATE: 9 APRIL 2018 – no extensions will be granted! 

 The unique assignment number is: 680919 

 This number must appear on the mark-reading sheet. 
 
Instructions 

 Your answer must be completed on a Unisa mark-reading sheet. 

 There are ten questions. Each question has a number of possible answers. Only one 
option/statement for each question is correct. Identify the correct option and mark only 
one of the squares (options) for each question. If you mark more than one square for a 
specific question, you will receive no mark for the answer to that question. 

 The questions cover study units 1 to 7 of the study guide and the e-reserves. 

Marking of the assignment 

 Each answer counts one mark. 

 No marks will be awarded for an incorrect answer. 

 No marks will be awarded for an unanswered question. 

 The assignment is not marked negatively, that is, marks will not be deducted for incorrect 
answers. 

 
1.1 The following is an example of a specific environmental management Act (SEMA):  

(1) Conservation Act 73 of 1989 
(2) National Forest Act 84 of 1998 
(3) National Veld and Forest Fire Act 101 of 1998 
(4) National Parks Act 57 of 1976 

1.2 Indicate which one of the following does NOT represent a category of problems 
emanating from environmental damage.  

(1) degradable wastes  
(2) resource conservation and utilisation 
(3)  reversible biological and geophysical impacts  
(4)  irreversible biological and geophysical impacts  
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1.3 Cooperative government ____. 
 
(1) is provided for in the Constitution in section 33 
(2) is not provided for in the Constitution  
(3) obliges the spheres of government to cooperate with each other and to respect one 

another’s unique character 
(4) obliges people to cooperate with government and to respect government decisions 
 
1.4 The Brundtland Report of 1987 ____. 

(1) was followed by the Stockholm Conference 
(2) was compiled by the World Commission on Environment and Development 
(3) is a binding document 
(4) has food security as core concept  
 
1.5 Sustainable development ____. 
 
(1) integrates only environmental protection in all decision-making 
(2) deals with the scientific certainty of impacts on the environment 
(3) focuses only on the present  
(4) has been incorporated into South African law 
 
1.6 Locus standi in terms of section 38 of the Constitution ____. 

(1) is extended even further by section 32 of NEMA 
(2) is wider than locus standi in terms of section 32 of NEMA 
(3) is the same as locus standi in terms of section 32 of NEMA 
(4) excludes associations and non-governmental organisations 
 
1.7 The following is regarded as a distinctive principle guiding and supporting environmental 

law: 

(1) empowerment 
(2) sustainable development 
(3) environmental education 
(4) international cooperation 

1.8 When an administrator performs administrative action in the environmental sphere ____. 

(1) he/she must comply with section 33 of the Constitution 
(2) he/she is not considered to be an organ of state 
(3) he/she does not have to give anybody a hearing  
(4) his/her conduct, if unconstitutional, is not subject to review 
 

1.9 Which one of the following statements is correct?  

(1) Aquafund (Pty) Ltd v Premier of the Western Cape 1997 7 BCLR 907 (K) deals with the 
competences of the spheres of government.  

(2) Aquafund (Pty) Ltd v Premier of the Western Cape 1997 7 BCLR 907 (K) deals with the 
right of access to information.  

(3) King v Dykes 1971 3 SA 540 (RA) deals with the competences of the spheres of 
government.  

(4) King v Dykes 1971 3 SA 540 (RA) deals with the right of access to information.  
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1.10 International environmental law ____. 

(1) emphasises the development of supervised treaty regimes to protect the environment  
(2) is characterised by environmental treaties exclusively aimed at the protection of the 

fauna and flora 
(3) excludes “soft law” 
(4) excludes “hard law” 
             [10] 

 
SELF-EVALUATION ASSIGNMENT  
 

PLEASE COMPLETE, BUT DO NOT SUBMIT FOR MARKING. (ANSWERS ON PAGE 15). 
 

1. Explain the norm of “sustainable development” and indicate how it finds application in the 
South African context.          (20) 
 

2. Discuss the procedural elements of sustainable development and indicate how these 
elements are applied in South African law with reference to the Constitution, NEMA and other 
applicable legislation.          (20) 
 

 

COMPULSORY ASSIGNMENT 01: SECOND SEMESTER 
 

NOTE THAT THE ASSIGNMENT MUST BE ANSWERED BY INCORPORATING 
THE MATERIAL IN THE E-RESERVES. THIS ASSIGNMENT CONTRIBUTES 
10% TOWARDS YOUR FINAL MARK AND MUST BE SUBMITTED BEFORE 
YOU WILL BE ALLOWED TO WRITE THE EXAMINATION.  
 

DUE DATE: 21 August 2018 – no extensions will be granted! 

 The unique assignment number is: 755789 

 This number must appear on your assignment cover. 
 

ASSIGNMENT 01: SEMESTER 2 
 

Question 1 

Indicate how sustainable development is incorporated in South African law.  (5) 
 
Question 2 
 

What is the purpose of an environmental impact assessment (EIA)?    (5) 
 
Question 3 

The following passage is an excerpt from Legalbrief Environmental, 28 February 2017. 

Waste: Enviroserv to face charges over landfill ‘toxic fumes’  

Resistance to the Enviroserv landfill in the Upper Highway area of Durban is growing as the 
company continues to deny that its site is jeopardising residents’ health, writes Legalbrief. And 
in the latest development in the long-running saga, the company will be prosecuted on criminal 
charges …. 

Discuss criminal measures with reference to the view of the author Kidd in this context. (10) 
              [20] 
Note: Your answers should not exceed three pages.  
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COMPULSORY ASSIGNMENT 02: SECOND SEMESTER 
 

NOTE THAT THE ASSIGNMENT MUST BE ANSWERED BY INCORPORATING THE 
MATERIAL IN THE E-RESERVES. THIS ASSIGNMENT CONTRIBUTES 10% TOWARDS 
YOUR FINAL MARK AND MUST BE SUBMITTED BEFORE YOU WILL BE ALLOWED TO 
WRITE THE EXAMINATION.  

 
DUE DATE: 17 SEPTEMBER 2018 – no extensions will be granted! 
 

 The unique assignment number is: 625036 

 This number must appear on the mark-reading sheet. 
 

Instructions 

 Your answer must be completed on a Unisa mark-reading sheet. 

 There are ten questions. Each question has a number of possible answers. Only one 
option/statement for each question is correct. Identify the correct option and mark only 
one of the squares (options) for each question. If you mark more than one square for a 
specific question, you will receive no mark for the answer to that question. 

 The questions cover study units 1 to 7 of the study guide and the e-reserves. 

Marking of the assignment 

 Each answer carries one mark. 

 No marks will be awarded for an incorrect answer. 

 No marks will be awarded for an unanswered question. 

 The assignment is not marked negatively, that is, marks will not be deducted for incorrect 
answers. 

 

 
1.1 Anthropocentrism ____. 

(1) is reflected in the biocentric approach  
(2) is reflected in “Should trees have standing? Towards legal rights for natural objects” 
(3) entails that our moral duties regarding the natural world are determined by the duties we 

owe one another as humans 
(4) entails that all living things have an inherent worth by virtue of their being members of 

earth’s “community of life” 

1.2 Heavy metals are classified as ____. 

(1) degradable wastes  
(2) persistent wastes 
(3)  reversible biological and geophysical impacts  
(4)  irreversible biological and geophysical impacts  
 
1.3 The term “environment” as defined in the National Environmental Management Act 

(NEMA) 107 of 1998, represents ____. 

(1) the view of the provinces 
(2) a narrow interpretation of the term  
(3) the view of the mining industry 
(4) a realistic perspective of the term 
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1.4 Glazewski regards the following as an emerging environmental law concept: 

(1) empowerment 
(2) environmental justice 
(3) environmental education 
(4) international cooperation 
 
1.5 The following is an example of an administrative measure that ensures compliance with 

environmental legislation: 

(1) criminal sanction 
(2) information-based instrument 
(3) suspension of an authorisation 
(4) interdict 

1.6 The environmental assessment practitioner ____. 
 
(1) cannot be held responsible for giving misleading information to authorities in an 

environmental impact assessment 
(2) deals with the scientific certainty of impacts on the environment 
(3) plans, manages and coordinates environmental impact assessments 
(4) does not conduct a public participation process 
 
1.7 A directive under section 28 of NEMA makes provision for “reasonable measures” that 

must be taken by anyone who causes significant pollution or degradation of the 
environment. Reasonable measures include measures to ____.  

(1) remedy the effects of the pollution or degradation  
(2) enlist the environmental management inspectorate 
(3) hide any source of the pollution or degradation 
(4) align environmental authorisations 
 
1.8 The basic assessment procedure ____.  
 
(1) is more thorough than scoping and environmental impact reporting 
(2) does not require the appointment of an environmental assessment practitioner 
(3) must be carried out if the authorisation applied for is in respect of an activity listed in 

Government Notice 325 
(4) must be carried out if the authorisation applied for is in respect of an activity listed in 

Government Notice 327 
 
1.9 The right to just administrative action ____. 

(1) is set out in section 38 of the Constitution 
(2) as required by section 33(3), has been given effect by PAIA 
(3) plays no role in the protection of the environment 
(4) ensures that effective environmental management and protection are achieved 
 
1.10 International environmental law ____. 

(1) is a blend of “hard law” and “soft law” 
(2) is exclusively contained in treaties 
(3) does not draw on existing rules of customary international law  
(4) is characterised by the absence of a co-operative strategy 
           [10] 
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SELF-EVALUATION ASSIGNMENT  
 

PLEASE COMPLETE, BUT DO NOT SUBMIT FOR MARKING.  
 
1. Explain the norm of “sustainable development” and indicate how it finds application in the 
South African context.          (20) 
 
2. Discuss the procedural elements of sustainable development and indicate how these 
elements are applied in South African law with reference to the Constitution, NEMA and other 
applicable legislation.          (20) 
 

 

7 CONCLUSION 

Do not hesitate to contact us by e-mail if you experience problems with the content of this 
tutorial letter or with any academic aspect of the module. 

We wish you a fascinating and satisfying journey through the learning material and trust that 
you will complete the module successfully. 

Enjoy the journey. 

Ms E Raubenheimer and Mr H Coetzee – your lecturers for LCP4805 

DEPARTMENT OF PUBLIC, CONSTITUTIONAL AND INTERNATIONAL LAW 

 

ANSWERS TO SELF-EVALUATION ASSIGNMENT 

Such essays require well-written, well-structured answers with proper reference to legal 
authority. In terms of content, you have to demonstrate a thorough knowledge of the study 
material in the study guide and the e-reserves. You then have to put the different components of 
the question together in a structured answer, demonstrating insight into the question. You 
should also give your own opinion where it is relevant. 

 

Question 1 

In order to form a complete picture of sustainable development, you should highlight and 
discuss the following points: 

1. Introduction. Events and circumstances that gave rise to the emergence of the concept of 
“sustainable development”, for instance, the alarming rate of environmental degradation 
as a result of overpopulation, poverty, development and industrialisation. The 
aforementioned led to the concept of sustainable development. 

2. Instruments containing “sustainable development”, for instance, the Brundtland Report 
and the 1992 Rio Declaration on Environment and Development. 

3. The nature of these instruments. These are considered to be “soft law” and, as such, are 
not binding. These instruments consist of recommendations, guidelines, resolutions and 
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declarations. They focus on prevention and play an important role in paving the way 
towards formally binding obligations. 

4. Define “sustainable development”. In the Brundtland Report, “sustainable development” 
is defined as “development that meets the needs of the present generation without 
compromising the ability of future generations to meet their own needs”. 

5. Elements of “sustainable development” 

5.1 According to the Brundtland Report, sustainable development includes the 
following key concepts: “needs” in particular the needs of the world’s poor and the idea of 
limitations imposed by technology and social organisation on the environment’s ability to 
meet present and future needs. 

5.2 Sustainable development endeavours to secure commitment to an ethic for 
sustainable living and to integrate conservation and development (Birnie & Boyle). 

5.3 The right to development; sustainable use and the conservation of natural 
resources; intergenerational equity (the preservation of natural systems for the benefit of 
future generations); intra-generational equity (the equitable use of natural resources); the 
polluter pays principle (Birnie & Boyle). 

5.4 Birnie and Boyle also identify procedural elements, such as environmental 
assessment, access to information and public participation in decision-making, forming 
part of sustainable development. 

6. Application of the norm in the international arena. In the Hungary-Slovakia case, 
Weeramantry J stated that new norms such as sustainable development, have to be 
taken into consideration in order to reconcile economic development with the protection 
of the environment. 

7. Implementation in South Africa 

7.1 The constitutional framework. Sustainable development is recognised in the Bill of 
Rights (s 24(b) of the Constitution). In terms of this section, the government must give 
effect to this right through reasonable legislative and other measures. The Constitution 
also provides for cooperative governance which facilitates the implementation of 
sustainable development. 

7.2 Sustainable development forms the basis of environmental policy. The White 
Paper on Environmental Policy states that sustainable development is an overarching 
goal. 

7.3 NEMA, the framework legislation for the environment, contains uniform norms and 
standards applicable to all environmental legislation. One of these norms is sustainable 
development. NEMA defines sustainable development as “the integration of social, 
economic and environmental factors into planning, implementation and decision-making 
to ensure that development serves present and future generations”. Sustainable 
development underpins many environmental management principles and objectives set 
out in NEMA. NEMA also provides the framework for compliance with and the 
enforcement of environmental legislation. 

7.4 Sustainable development is included in sectoral legislation relating to the 
environment (the Marine Living Resources Act 18 of 1998; the National Water Act 36 of 
1998; the Mineral and Petroleum Resources Development Act 28 of 2002; the National 
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Environmental Management: Biodiversity Act 10 of 2004; the Local Government: 
Municipal Systems Act 32 of 2000).  

7.5 Application by the courts in South Africa. In BP Southern Africa, the court captured 
the essence of sustainable development. The court also stated that section 24 requires 
that the balancing of environmental interests with justifiable social and economic 
development is to be conceptualised well beyond the present living generation. It also 
states that sustainable development is an inherent factor to be considered in 
environmental decision-making. Fuel Retailers: The concept of sustainable development 
provides the framework for reconciling socio-economic development and environmental 
protection. The court noted (in par 45) as follows: 

This is apparent from section 24(b)(iii) which provides that the environment will be 
protected by securing ”ecologically sustainable development and use of natural 
resources while promoting justifiable economic and social development”. Sustainable 
development and sustainable use and exploitation of natural resources are at the core of 
the protection of the environment. 
 
7.6 The way forward: your recommendations. Here you could include the monitoring 
and evaluation of the implementation of sustainable development. Is the implementation 
process adequately monitored and reported on? Are more training, capacity building and 
resources required?  

 

Question 2 

The procedural elements (Birnie and Boyle, see your e-reserves) of sustainable development 
are: environmental assessment, access to information and public participation in decision-
making. You have to set out how these elements are incorporated and applied in South African 
law. 

 Right of access to information (section 32 of the Constitution) – everyone has right of 
access to any information held by the state and any information held by another person 
and that is required for the exercise or protection of any rights. 

 The Promotion of Access to Information Act gives effect to the constitutional right and 
contains general provisions regarding access to information. 

 The right of access to information is closely linked with the right to just administrative 
action (section 33 of the Constitution). In Aquafund (Pty) Ltd v Premier of the Western 
Cape it was held that:  
 

If it is accepted that every person is entitled to lawful administrative action, it must 
follow that in a legal culture of accountability and transparency… manifested in the 
Constitution, a person must be entitled to such information as is reasonably required 
by him to determine whether his right to lawful administrative action has been 
infringed or not. If a person is not able to establish whether his rights have thus been 
infringed, he will clearly be prejudiced.  
 

 One of NEMA’s main principles of environmental management is public participation by 
civil society in environmental governance. Decisions must be made in an open and 
transparent manner with access to information. EIA: The general objectives of the 
national environmental management system created by NEMA, namely integrated 
environmental management, are set out in section 23 and provide the context (or 



 

18 

background) for environmental authorisations described in section 24. The general 
objectives of section 23, amongst others, are to promote the integration of the principles 
of environmental management set out in section 2 into the making of decisions which 
may have a significant effect on the environment (ie socially, environmentally and 
economically sustainable development; access to information; public participation; an 
integrated approach, etc). Against this backdrop these authorisations must consider the 
potential impact on the environment of particular “listed activities” before an authorisation 
can be granted to commence such activities. Through IEM the relevant authorities are 
empowered to conduct EIAs.  It can be said that an EIA gives effect to (or is an important 
mechanism to achieve) IEM as it provides for informed decision-making, accountability 
for decisions taken, as well as an open, proactive and participatory approach.  

 Other legislation giving effect to the above by providing for public participation: 
Development Facilitation Act (EIA); Local Government: Municipal Systems Act. 
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