
LCP4805/201/2/2018 

 

Tutorial Letter 201/2/2018 
 

Environmental Law 

LCP4805 
 

Semester 2 
 

Department of Public, Constitutional and 
International Law 

  

 
This tutorial letter contains important information  

about your module. 

 

  

BARCODE 



LCP4805/201 

2 

CONTENTS 
 

1 COMMENTS ON THE ASSIGNMENTS  
 

2 HOW TO APPROACH THE UPCOMING EXAMINATION  
 

3   THE OCT/NOV 2017 EXAMINATION PAPER AND SUGGESTED ANSWERS 

 
 

Dear Student 

This tutorial letter is the last one for this semester. It contains comments on the 

assignments, guidelines for the forthcoming examination and a previous examination 

paper with suggested answers. 

1 COMMENTS ON THE ASSIGNMENTS 

 

Before you read our comments on the assignments, make sure that you understand 

the importance of the assignment mark and how the assignment mark affects your 

final mark for this module. See Tutorial Letter 101 in this regard. 

Assignment 01 

 

Question 1  

 

Indicate how sustainable development is incorporated in South African law. (5) 

 

The constitutional framework: Sustainable development is recognised in the Bill of 
Rights (s 24(b) of the Constitution). In terms of this section, the government must give 
effect to this right through reasonable legislative and other measures. The Constitution 
also provides for cooperative governance, which facilitates the implementation of 
sustainable development. 

Sustainable development forms the basis of environmental policy. The White Paper 
on Environmental Policy states that sustainable development is an overarching goal. 

NEMA, the framework legislation for the environment, contains uniform norms and 
standards applicable to all environmental legislation. One of these norms is 
sustainable development. NEMA defines sustainable development as “the integration 
of social, economic and environmental factors into planning, implementation and 
decision-making to ensure that development serves present and future generations”. 
Sustainable development underpins many principles and objectives of environmental 
management set out in NEMA. NEMA also provides the framework for compliance 
with and the enforcement of environmental legislation. 

Sustainable development is included in sectoral legislation relating to the environment 
(i.e. the Marine Living Resources Act 18 of 1998, the National Water Act 36 of 1998, 
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the Mineral and Petroleum Resources Development Act 28 of 2002, the National 
Environmental Management: Biodiversity Act 10 of 2004 and the Local Government: 
Municipal Systems Act 32 of 2000).  

Application by the courts in South Africa: In BP Southern Africa, the court captured 
the essence of sustainable development. The court also stated that section 24 requires 
that the balancing of environmental interests with justifiable social and economic 
development be conceptualised well beyond the present living generation. It also 
stated that sustainable development is an inherent factor that must be considered in 
environmental decision-making. Fuel Retailers: The concept of sustainable 
development provides the framework for reconciling socio-economic development and 
environmental protection.  The court noted (in par 45) as follows: 

This is apparent from section 24(b)(iii) which provides that the environment will be protected by 
securing “ecologically sustainable development and use of natural resources while promoting 
justifiable economic and social development.” Sustainable development and sustainable use and 
exploitation of natural resources are at the core of the protection of the environment. 

 

Question 2 

What is the purpose of an environmental impact assessment (EIA)?    (5) 

The primary purposes of environmental evaluation include 

 aiding decision-making by providing objective information on the 
environmental consequences of all development actions, plans and projects 

 providing sound, comprehensive data for development planning 

 analysing plans objectively to ensure maximum benefits and to mitigate the 
negative effects 

 proposing solutions to problems that may arise through the interactions 
between the environment and the actions taken 

 communicating information on the positive and negative effects of 
development proposals to decision makers and interested parties 

It can thus be said that an EIA gives effect to (i.e. is an important mechanism to 
achieve) integrated environmental management (IEM) since it provides for informed 
decision-making, accountability for decisions taken and an open, proactive and 
participatory approach. It encompasses the procedural elements of sustainable 
development (i.e. environmental assessment, access to information and public 
participation in decision-making). These provisions are aimed at the achievement of 
sustainable development (s 24(b)(iii) of the Constitution). 
 

Question 3  

 

The following passage is an excerpt from Legalbrief Environmental, 28 February 2017.  

Waste: Enviroserv to face charges over landfill ‘toxic fumes’  

Resistance to the Enviroserv landfill in the Upper Highway area of Durban is growing 

as the company continues to deny that its site is jeopardising residents’ health, writes 
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Legalbrief. And in the latest development in the long-running saga, the company will 

be prosecuted on criminal charges ….  

Discuss criminal measures with reference to the view of the author Kidd in this context. 

          (10) 

Summarise the e-reserves (inserted below) referred to on page 201 in the study guide, 
apply to the set of facts and reach a conclusion. 

 

If we consider the reason for punishment in the context of environmental law, most 

environmental offences – certainly in South Africa – would not elicit the type of public outrage 

that would support the retributive theory’s reliance on societal condemnation. Many 

environmental offences, although harmful, would not be regarded as morally wrong. In my 

view, other than for those environmental offences which give rise to society’s moral 

condemnation or disapproval and for which retribution may be regarded as a legitimate 

justification for invoking the criminal law, criminal sanctions are used in response to all other 

environmental offences as a deterrent. If this is so, what does deterrence require? It is widely 

recognised that deterrence, both specific and general, depends on a combination of the 

following factors: the likelihood of apprehension, prosecution, conviction and significant 

penalty. Effective enforcement is important when deterrence is the goal, and the public must 

be aware of penalties being utilised since ‘ultimately, one cannot fear what turns out to be a 

paper threat’. Moreover, laws that are not enforced promote ‘cynicism and disrespect for the 

law, particularly the criminal law’. At the same time, it is important that the threatened penalty 

corresponds with the harm to be prevented. If relatively minor offences are punished with 

heavy penalties, this will lead to disrespect for the law, especially in a society where there is a 

perception that ‘real’ criminals are either avoiding arrest and prosecution altogether, or being 

leniently treated by the legal system. On the other hand, if penalties are too low, the goals of 

deterrence will be undermined, especially in the case of corporate offenders. 

Deterrence, though, can be provided by means other than criminal sanctions, so consideration 

must be given to when it is appropriate to use criminal sanctions and when to use other 

measures.  

In the light of the aims of environmental criminal law outlined above, it would appear that the 

only significant strengths of the criminal sanction (distinguishing it from other measures) is 

that it brands the offender with the stigma of being a criminal and provides for punishment, 

including imprisonment, which cannot be imposed by any other means. This would suggest 

that the strength of criminal law is that it can be used in serious cases where alternative 

measures do not provide for sufficiently harsh penalties. 

There are, on the other hand, several weaknesses of the criminal law. Some of these weaknesses 

– I will call them inherent weaknesses – are present in most, if not all, systems of criminal law. 

Others are present in South Africa and probably many other developing countries, and these 

are called contingent weaknesses. In short, these weaknesses are as follows: 

Inherent weaknesses: 

 burden of time and cost of prosecution 

 reactive nature of criminal law (the harm has already been done when prosecution is 

instituted); 

 problems of proof (more stringent than in civil cases); 
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 procedural safeguards (the rights to a fair trial or ‘due process’ rights); 

 burden on enforcement agencies of preparing cases for prosecution (especially where likely 

punishment is not severe); 

 attendance of enforcement officials in court; and 

 reluctance of officials to punish offenders for conduct seen as morally neutral. 

 

Contingent weaknesses: 

 inadequate policing; 

 lack of public awareness (insufficiently developed ‘environmental ethos’); 

 difficulties of investigation; 

 lack of expertise of court officials (such as prosecutors); and 

 inadequate penalties (not necessarily as provided for in the legislation, but with regard to 

the actual penalty imposed by the judicial officer). 

 

In the light of these significant weaknesses, and bearing in mind the strengths of criminal 

sanctions, it would appear that the use of criminal sanctions is most appropriate in cases 

demanding heavy penalties. On the other hand, where an offence is likely to attract a small 

penalty, efficiency, both financial and otherwise, militates against the use of criminal sanctions, 

especially if there are alternative modes of enforcement available. This suggests that the 

criminal sanction should be reserved for the most serious environmental offences.  

… Adopting this broad approach, it is submitted that criminal sanctions should be reserved for 

the following specific circumstances. First, criminal sanctions should be used for cases where 

there is intentional wrongdoing, such as: so-called ‘midnight dumping’ offences, the deliberate 

killing of animals or gathering of plants, and a failure to comply with notices, directives or 

similar instructions issued by officials. Secondly, these sanctions should be used where there 

is persistent wrongdoing which is indicative of at least dolus eventualis. A typical example 

would be where a polluter repeatedly fails to comply with emissions standards where past 

infractions have been previously pointed out to him. Thirdly, the sanctions should be used 

where the offender's conduct has caused serious harm to people or to the environment ... but 

only where there is mens rea on the part of the offender, at least in the form of negligence. 

[Footnotes in extract have been omitted.] 

Analysis/ application: It appears that criminal sanction would be appropriate since 
there seems to be persistent wrongdoing. 

 

Assignment 02 

 

The correct options appear in bold. 

 

1.1 Anthropocentrism ____. 

(1) is reflected in the biocentric approach  
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(2) is reflected in “Should trees have standing? Towards legal rights for natural 
objects” 

(3) entails that our moral duties regarding the natural world are determined 
by the duties we owe one another as humans 

(4) entails that all living things have an inherent worth by virtue of their being 
members of earth’s “community of life” 

1.2 Heavy metals are classified as ____. 

(1) degradable wastes  
(2) persistent wastes 
(3)  reversible biological and geophysical impacts  
(4)  irreversible biological and geophysical impacts  
 
1.3 The term “environment” as defined in the National Environmental Management 

Act (NEMA) 107 of 1998, represents ____. 

(1) the view of the provinces 
(2) a narrow interpretation of the term  
(3) the view of the mining industry 
(4) a realistic perspective of the term 

1.4 Glazewski regards the following as an emerging environmental law concept: 

(1) empowerment 
(2) environmental justice 
(3) environmental education 
(4) international cooperation 
 
1.5 The following is an example of an administrative measure that ensures 

compliance with environmental legislation: 

(1) criminal sanction 
(2) information-based instrument 
(3) suspension of an authorisation 
(4) interdict 

1.6 The environmental assessment practitioner ____. 
 
(1) cannot be held responsible for giving misleading information to authorities in an 

environmental impact assessment 
(2) deals with the scientific certainty of impacts on the environment 
(3) plans, manages and coordinates environmental impact assessments 
(4) does not conduct a public participation process 
 
1.7 A directive under section 28 of NEMA makes provision for “reasonable 

measures” that must be taken by anyone who causes significant pollution or 
degradation of the environment. Reasonable measures include measures to 
____.  

(1) remedy the effects of the pollution or degradation  
(2) enlist the environmental management inspectorate 
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(3) hide any source of the pollution or degradation 
(4) align environmental authorisations 
 
1.8 The basic assessment procedure ____.  
 
(1) is more thorough than scoping and environmental impact reporting 
(2) does not require the appointment of an environmental assessment practitioner 
(3) must be carried out if the authorisation applied for is in respect of an activity 

listed in Government Notice 325 
(4) must be carried out if the authorisation applied for is in respect of an 

activity listed in Government Notice 327 
 
1.9 The right to just administrative action ____. 

(1) is set out in section 38 of the Constitution 
(2) as required by section 33(3), has been given effect by PAIA 
(3) plays no role in the protection of the environment 
(4) ensures that effective environmental management and protection are 

achieved 
 
1.10 International environmental law ____. 

(1) is a blend of “hard law” and “soft law” 
(2) is exclusively contained in treaties 
(3) does not draw on existing rules of customary international law  
(4) is characterised by the absence of a co-operative strategy 
           [10] 
 

Note that you may be asked to provide reasons for your answers to multiple-

choice questions in the examination. 

 

2 HOW TO APPROACH THE UPCOMING EXAMINATION 

Bear in mind that you must study all the study material. You must be able to integrate 

the content of the reader with the relevant content and context of the study guide. You 

should treat this tutorial letter as part of your course material and study it. 

We recommend that you gather all the information (i.e. from South African law, 

international law and foreign law, where applicable) on important topics (or themes) of 

the work and prepare essays on them. When marking an essay-type answer, we look 

not only at the factual content of your work (i.e. how many facts you included), but also 

at the way in which you present (discuss and explain) the work. Make sure that you 

present a properly structured answer consisting of an introduction, a body and a 

conclusion. You must also give your own views and refer to relevant sources, where 

necessary, to substantiate your answer.  

Students often use a few pages of their examination books to prepare an outline or a 

structure for their answers to essay-type questions. This approach may help you to 
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prepare a logical and balanced answer. You will most certainly earn marks for a well-

structured and well-considered answer, and preparing such an answer should not take 

longer than five minutes. 

Shorter, discussion-type questions may also be asked on specific subsections of the 

topic. 

The examination paper may contain questions similar to those in your assignments. 

Take note of the mark allocation for each question and adjust the time you spend on 

a particular question accordingly. 

You must study all the work and the feedback on the assignments. 

 

3 THE OCT/NOV 2017 EXAMINATION PAPER AND SUGGESTED ANSWERS 

 

The following examination paper will give you an idea of the types of questions that 

may be asked, the mark allocation and the amount of time you should spend on each 

question. Work through the questions and try to answer them on your own. 

Question 1 
 
1.1 The National Environmental Management Act 107 of 1998 (NEMA) is the 

environmental framework legislation for South Africa. One of the 
characteristics of framework legislation is that it includes “broad-based 
environmental policy and principles”. Discuss the environmental 
principles as set out in section 2 of NEMA.    (16) 

Refer to pages 116–118 in the study guide. 
 

1.2 Discuss the role of “soft law” (non-traditional sources) in the 
development of international environmental law.   (9) 

Threats to our environment, to the very survival of our planet, call for a concerted, 

cooperative effort that draws on existing rules of customary international law and the 

treaty as a legislative instrument but that, at the same, time employs new methods for 

securing international cooperation. This cooperative enterprise is international 

environment law, a blend of “hard law”, in the form of customary rules and treaties, 

and “soft law”, comprising conference resolutions, guidelines and programmes of 

action. 

Soft law is found in many branches of international law but there is no doubt that it 

plays a greater role in environmental law than any other branch of law. The “softness” 

of environmental law is illustrated by three instruments that expound the basic 

principles of environmental law: the 1972 Stockholm Declaration of the United Nations 

Conference on the Human Environment, the 1992 Rio Declaration on Environment 

and Development and the 2002 Declaration of the Johannesburg World Summit on 

Sustainable Development. All are broadly phrased expositions of principles that make 
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no attempt to employ the language of obligation found in treaties. This is part of a 

deliberate cooperative strategy. Treaties take long to draft and even longer to ratify. 

Moreover, there is always the likelihood that the states most likely to cause 

environmental damage will not ratify a treaty at all. Conference declarations premised 

on broad consensus rather than consent do not impose obligations on states; instead, 

they reflect a set of principles or standards to guide states in relation to a violation for 

which they may be held politically, albeit not legally, accountable. 

 

Soft law instruments are not enforceable. However, there is little difference in 

enforceability between Principle 1 of the Stockholm Declaration, which declares that 

“[m]an has the fundamental right to freedom and equality and adequate conditions of 

life, in an environment of a quality that permits a life of dignity and well-being, and he 

bears a solemn responsibility to protect and improve the environment for present and 

future generations”, and article 24 of the African Charter on Human and Peoples’ 

Rights, which declares, in a legally binding treaty, that “[all] peoples shall have the 

right to a general, satisfactory environment favourable to their development.” 

 

Nor, one may add, are such declarations different in legal effect from those found in 

constitutional instruments, such as South Africa’s Bill of Rights. 

 

Much of environmental law, in both international and national systems, is non-

justiciable and unenforceable. However, it is much better to have standards and policy 

guidelines in place now than to wait until states have ratified multilateral treaties that 

translate aspiration into obligation. 

 

The “hard law” of the environment is to be found largely in the customary law rules of 

state responsibility and in a growing body of multilateral treaties that seek to protect 

different features of the environment. These rules, together with “soft law” principles 

derived from conference declarations, General Assembly resolutions and guidelines 

laid down by international organisations, provide a comprehensive if not a coherent 

body of law. Of the international institutions charged with the task of environmental 

protection, the most important is the United Nations Environment Programme (UNEP), 

based in Nairobi, which has done much to develop and to promote programmes of 

action and guidelines. 

 

Furthermore, the general principles of state responsibility provide an inadequate legal 

system for the enforcement of international standards of environmental protection. 

Interstate claims premised on wrongful acts, some degree of fault and proof of actual 

damage are no substitute for environmental regulation. There is a need for a 

community response that focuses on prevention and regulation rather than reparation 

and adjudication, and that focuses on the control and avoidance of environmental 

harm and the conservation and sustainable development of natural resources. This 

explains why the emphasis of international environmental law is on the development 

of supervised treaty regimes to protect the environment. The basis for these treaty 
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regimes is to be found in guidelines, standards and principles expounded at 

international conferences, of which the 1972 Stockholm Declaration of the United 

Nations Conference on the Human Environment, the 1992 Rio Declaration on 

Environment and Development, and the 2002 Johannesburg Declaration on 

Sustainable Development are the most important. 

           [25] 
 
Question 2 

Below are ten questions. Each question contains a number of options as possible 
answers. Only one option or statement in each question is correct. You must, 
therefore, identify the correct option and write the option number next to the question 
number. You must also state why you have chosen a particular option, in other 
words, give reasons for your answers. 
 
2.1 The biocentric approach to the environment ____. 

(1) is reflected in anthropocentrism 
(2) is reflected in the Brundtland report 
(3) entails that our moral duties regarding the natural world are determined by the 

duties we owe one another as humans 
(4) is reflected in the assertion that “[a] thing is right when it tends to 

preserve the integrity, stability, and beauty of the biotic community” 

2.2 Indicate which one of the following does NOT represent a category of problems 
emanating from environmental damage.  

(1) degradable wastes  
(2) resource conservation and utilisation 
(3)  reversible biological and geophysical impacts  
(4)  irreversible biological and geophysical impacts  
 
2.3 The term “environment”, as defined in the National Environmental Management 

Act (NEMA) 107 of 1998, represents ____. 

(1) the view of the provinces 
(2) a narrow interpretation of the term  
(3) the view of the mining industry 
(4) a realistic perspective of the term 

 

2.4 The following is regarded as a distinctive principle guiding and supporting 
environmental law: 

(1) empowerment 
(2) duty of care to avoid harm to the environment 
(3) environmental education 
(4) international cooperation 
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2.5 The following is an example of an administrative measure that ensures 
compliance with environmental legislation: 

(1) criminal sanction 
(2) information-based instrument 
(3) suspension of an authorisation 
(4) interdict 

2.6 The environmental assessment practitioner ____. 
 
(1) cannot be held responsible for giving misleading information to authorities in an 

environmental impact assessment 
(2) deals with the scientific certainty of impacts on the environment 
(3) plans, manages and coordinates environmental impact assessments 
(4) does not conduct a public participation process 
 
2.7 A directive under section 28 of NEMA makes provision for “reasonable 

measures” that must be taken by anyone who causes significant pollution or 
degradation of the environment. Reasonable measures include measures to 
____.  

(1) remedy the effects of the pollution or degradation  
(2) enlist the environmental management inspectorate 
(3) hide any source of the pollution or degradation 
(4) align environmental authorisations 
 
2.8 Please disregard question 2.8. Your study guide has been updated and the 

question refers to Government Notices that have been replaced during 2017. 
 
2.9 The right to just administrative action ____. 

(1) is set out in section 38 of the Constitution 
(2) makes provision for the requirements for valid decision-making by 

administrators  
(3) plays no role in the protection of the environment 
(4) does not set the requirements for valid decision-making by administrators 
 
2.10 International environmental law ____. 

(1) is a blend of “hard law” and “soft law” 
(2) does not draw on existing rules of customary international law 
(3) has not influenced South African environmental law 
(4) is characterised by the absence of a co-operative strategy 
           [20] 
Question 3 
 
3.1 According to the authors Birnie and Boyle, sustainable development 

contains substantive and procedural elements. Discuss the following 
procedural elements of sustainable development (briefly explain the 
elements and then set out how these elements are incorporated and 
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applied in South African law): environmental assessment, access to 
information and public participation in decision-making.  (15) 

Access to information (refer to pages 110- 112 in the study guide). 

 Right of access to information (section 32 of the Constitution) – everyone has 
the right of access to any information held by the state and any info held by 
another person and that is required for the exercise or protection of any rights. 

 The Promotion of Access to Information Act gives effect to the constitutional 
right. Provides general provisions regarding access to information. 

 The right of access to information is closely linked with the right to just 
administrative action (section 33 of the Constitution). In Aquafund (Pty) Ltd v 
Premier of the Western Cape it was held that:  

If it is accepted that every person is entitled to lawful administrative action, it must follow 
that in a legal culture of accountability and transparency… manifested in the Constitution, 
a person must be entitled to such information as is reasonably required by him to determine 
whether his right to lawful administrative action has been infringed or not. If a person is not 
able to establish whether his rights have thus been infringed, he will clearly be prejudiced.  
 

Public participation in decision-making. 

 The right to just administrative action, referred to above, reads as follows: 

Section 33(1) Everyone has the right to administrative action that is lawful, reasonable and 
procedurally fair. 

Section 33(2) Everyone whose rights have been adversely affected by administrative 
action has the right to be given written reasons. 

 PAJA gives effect to section 33. In the field of environmental law, it may be said 
that any action by environmental administrator as an organ of state in relation 
to the implementation of legislation will amount to “administrative action”. 
Procedural fairness means that the provisions of sections 3 and 4 of PAJA must 
be applied. This requires, amongst others, that you have a right to be afforded 
reasonable opportunity to make representations. 

 PAJA makes provision for a fair procedure if the rights of the public are 
affected by administrative action. The purpose of this procedure is to 
remedy the position that prevailed in the past when the general public 
had little or no input prior to administrative action being taken that 
affected them (the general public). PAJA provides the general public with 
a right to be heard on issues of public concern through a public hearing 
or notice-and-comment procedure. 

 All legislation that provides for public participation, such as the provisions 
of NEMA regarding the EIA process, must comply with the provisions of 
PAJA. During the EIA process, individuals who are affected by the 
proposed action are informed by individual notice, and the general public 
is notified through notice on the property concerned, notice in a 
local/provincial/national newspaper or notice in the relevant Gazette. The 
notice must indicate that an application will be submitted to the 
competent authority in terms of the EIA regulations. It must state the 
nature and the location of the activity, where further information on the 
proposed activity can be obtained and the manner in which 
representations can be made in respect of the application. 
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 One of NEMA’s main principles of environmental management is public 
participation by civil society in environmental governance. Decisions must be 
made in an open and transparent manner with access to information. 

 Other legislation giving effect to the above by providing for public participation: 
Local Government: Municipal Systems Act. 

Environmental assessment. 

  EIA: The general objectives of the national environmental management system 
created by NEMA, namely integrated environmental management, are set out 
in section 23 and provide the context (or background) for environmental 
authorisations described in section 24. Broadly, the general objectives of 
section 23, amongst others, are to promote the integration of the principles of 
environmental management set out in section 2 into the making of all decisions 
which may have a significant effect on the environment (ie  development must 
be socially, environmentally and economically sustainable; access to 
information; public participation; integrated approach, etc) Against this 
backdrop, these authorisations must consider the potential impact on the 
environment of particular “listed activities” before an authorisation can be 
granted to commence such activities. Through IEM the relevant authorities are 
empowered to conduct EIAs.  It can thus be said that an EIA gives effect to (is 
an important mechanism to achieve) IEM as it provides for informed decision-
making, accountability for decisions taken, open, proactive and participatory 
approach.  

 
3.2 The purpose of NEMA is, among other things, to provide for institutions 

that will promote cooperative governance and procedures for 
coordinating environmental functions. 

(a) Explain why, in your opinion, it is necessary to make provision for 
cooperative governance and the coordination of environmental functions.
           (6) 

Chapter 3 of the Constitution describes the national, provincial and local spheres as 

distinctive but interdependent and interrelated (s 40). All spheres and all organs of 

state are bound by the principles of cooperative government and intergovernmental 

relations (s 41).  

The Constitution distributes legislative and executive competence over 

environmental matters among all three spheres of government. The distribution of 

environmental matters among the spheres of government is referred to as vertical 

fragmentation. This distribution of legislative competence among the three spheres 

of government holds certain consequences for environmental management, for 

example, “the potential to cause fragmentation, overlap, duplication and conflict” 

(Craigie et al, in Paterson & Kotze (eds) Environmental compliance and enforcement 

in South Africa: legal perspectives 2009:68). A large number of national departments 

play a role in environmental management and this inevitably influences the provision 

of a coherent and integrated management system. The fragmentation of 

environmental management across various departments is also referred to as 
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horizontal fragmentation. The division of the exclusive and the concurrent 

competences of the three spheres of government further compounds the issue. 

The national and the provincial spheres of government exercise concurrent powers 

(Schedule 4) in the administration of indigenous forests, the environment, nature 

conservation (excluding, for example, national parks), pollution control, and so on. This 

means that these spheres of government must cooperate. In the event of conflict over 

concurrent matters, national legislation prevails over provincial legislation. The 

national government acts in a coordinating manner by means of NEMA, giving uniform 

norms and standards throughout. 

This means that the relevant national and provincial departments must cooperate in 

coordinating their diverse and overlapping functions into an integrated environmental 

management framework. These overlapping functions refer to concurrent (or shared) 

powers. In terms of NEMA, institutions and bodies are established and procedures 

and mechanisms put in place to coordinate and to align the environmental functions 

exercised by all spheres of government and to resolve uncertainties or conflict that 

may arise. 

 

(b) List any six (6) of the institutions and procedures provided for in NEMA to 
coordinate environmental functions.     (6) 

Refer to pages 140–144 in the study guide. 

            [27] 

 
Question 4 
 
4.1 The following passage is an excerpt from Legalbrief Environmental 28/02/2017. 

Waste: Enviroserv to face charges over landfill ‘toxic fumes’  

Resistance to the Enviroserv landfill in the Upper Highway area of Durban is growing, 
as the company continues to deny that its site is jeopardising residents’ health, writes 
Legalbrief. And, in the latest development in the long-running saga, the company will 
be prosecuted on criminal charges …. 

The company disputed allegations that it may have contravened the National 
Environmental Management: Waste Act and that the fumes being emitted from the site 
are making people ill. According to a Sunday Tribune report, the Department of 
Environmental Affairs has found that there is an unacceptably high level of landfill 
gases being emitted from the Shongweni landfill site, which they say is having an 
adverse effect on communities. 
 
(a) Section 24(a) of the Constitution provides as follows: 

 “Everyone has the right- 

 (a)  to an environment that is not harmful to their health or well-being …” 
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Discuss the meaning of the terms “health” and “well-being” with reference to 
case law in this context and indicate whether the residents’ right as provided 
for in section 24(a) of the Constitution has been infringed.   (10) 

Refer to the suggested answer provided in question 1, assignment 1. 

(b) Do the affected communities have legal standing (locus standi) in 
terms of NEMA to enforce environmental laws in this instance? 
          (6) 

Section 32 of NEMA, unlike section 38 of the Constitution – which only grants 
legal standing (locus standi) to persons and associations when rights in the 
Bill or Rights are threatened – adds to the circumstances in which relief may 
be sought when the environment is involved. Section 32(1) allows any person or 
group of persons to seek appropriate relief in respect of (i) any breach or 
threatened breach of any provision of NEMA, (ii) its section 2 principles 
(contained in Chapter 1), or (iii) any violation of any other statutory provision 
dealing with the protection of the environment. The only “limitation” is that 
the person must act in the “interest of protecting the environment”.  
 
In the above excerpt it is alleged that the National Environmental Management: 
Waste Act has been contravened, which entails a violation of a statutory provision 
dealing with the protection of the environment. The affected community would have 
locus standi as they would be acting, amongst others, in the group’s own interest. 
 

Refer to pages 98 to 100 in the study guide.  

(c) Critically analyse whether criminal measures will be effective in the 
circumstances set out in the Legalbrief Environmental excerpt.  
          (12) 

Summarise the e-reserves referred to on page 201 in the study guide, apply to the set 
of facts and reach a conclusion. 

           [28] 

         Total:  100 
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