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employee is governed by market forces. If no market forces are taken into consideration, 
and the central government regulates the relationship, maximal intervention takes place 
(Venter 2003:9). South Africa has a highly regulated labour market through state interven-
tion and the right to fair labour practice, freedom of association and collective bargaining 
are included as fundamental human rights in the Constitution, 1996. Section 23 of the 
1996 Constitution refers to these rights, and the Labour Relations Act, 1995 (Act 66 of 
1995) gives effect to them. 

Prior to 1993, public workers were excluded from the Labour Relations Act. Separate 
labour legislation governing public employees coexisted with laws governing employees 
in the private sector. Legislation such as the Public Service Labour Relations Act, 1994 
(Act 105 of 1994) and the Education Labour Relations Act, 1993 (Act 46 of 1993) reduced 
the disparities between employees in the public and private sectors. The Government of 
National Unity that was established in terms of the 1993 Interim Constitution in South 
Africa had a constitutional obligation to treat all workers equally. The labour relationship 
was rectified by the Labour Relations Act, 1995.

The primary labour relationship between employer and employee focuses more on the 
divergent interests between the parties due to differing expectations in terms of the roles 
played. The parties to the secondary labour relationship will be briefly indicated.

The state as a party to the employment relationship
The state comprises the executive, the legislature and the judiciary. The executive part of 
the state is responsible for the formulation of the policy regarding the labour relationship 
as well as the execution of that policy through public institutions. The legislature puts the 
legislative framework in place, which governs the labour relationship. The labour legisla-
tive framework is interpreted and applied by the judiciary in the labour relationship. The 
different organs of the state are, therefore, responsible for regulating the labour relationship 
between employers and employees (Venter 2003:66). The political system of governance 
in a country determines the extent of the involvement of the state in the labour relation-
ship. In a democratic system, the intervention of the state is supposed to be limited. The 
free market system determines the labour relationship. In this environment the role of trade 
unions is limited as is that of conflict and industrial action. Labour legislation covers the 
bare minimum and employers are often only responding to the demands of the market. 
On the other side of the political spectrum, the state controls and owns all productive 
resources. The labour relationship is regulated and there is no need for trade unions. 
Between these extremes, countries have, to a greater or lesser degree, some form of regu-
lation of the labour relationship through legislative frameworks. In advanced democracies, 
the fundamental human rights of individuals and employees are protected by the consti-
tution. Labour market intervention in these countries is normally because of economic 
reasons. In South Africa, there has always been state intervention in the labour relation-
ship. During the apartheid era there was a dual system in labour relations. There was a 
legislative framework governing white workers and a separate framework governing other 
workers. The implemented recommendations of the Wiehahn Commission in 1979, lead to 
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a common system of labour relations that incorporated all workers in South Africa. Black 
workers were now allowed to join trade unions. After the 1994 elections, the rights of the 
workers were ensconced in the Constitution and given effect to in comprehensive labour 
legislation. Institutions such as the National Economic Development and Labour Council 
(NEDLAC) provide for opportunities to employers, employees and the state to jointly regu-
late the labour relationship through cooperation, negotiation and joint decision-making. 
The current labour legislation in the country was jointly formulated by the state, business 
and trade unions. NEDLAC was established on 18 February 1995 to improve transparency 
and provide legitimacy to the socio-economic decision-making process in the country. 
This formed the basis for a social partnership between government, business and labour. 
A fourth partner was included, namely the community and its various representative 
bodies such as the National Rural Development Forum, the Women’s National Coalition, 
the South African National Civics Organization, the South African Youth Council and the 
Disabled People of South Africa. The inclusion of this fourth partner to the labour relation-
ship lead to a debate as to whether NEDLAC is a typical corporatist institution. This matter 
will be discussed later in the article. NEDLAC consists of four chambers, namely the Labour 
Market Chamber, the Trade and Industry Chamber, the Public Finance and Monetary Policy 
Chamber and the Development Chamber (Bendix 2004:96). The three major union federa-
tions, the Congress of South African Trade Unions (COSATU), the National Council of Trade 
Unions (NACTU) and the Federation of Unions of South Africa (FEDUSA), are represented 
in NEDLAC on a proportional basis, and business is represented by Business South Africa 
(including the National African Federation of Chambers of Commerce, NAFCOC). Other 
roleplayers include government officials, politicians and community delegates. In 1994 
the new Department of Labour stated that its policy includes consultation with employers 
and employees whenever changes to legislation are considered. This the government does 
through NEDLAC. Through NEDLAC, true democratic consensus is reached on matters 
concerning social and economic policy. NEDLAC’s objectives are set out in the National 
Economic Development and Labour Council Act, 1994 (Act 35 of 1994). These are:

• promoting the goals of economic growth, participation in economic decision-making 
and social equity;

• reaching consensus and concluding agreements pertaining to social and economic 
policy;

• considering all proposed labour legislation relating to labour market policy before it is 
introduced in Parliament;

• considering all significant changes to social and economic policy before it is introduced 
in Parliament; and 

• encouraging and promoting the formulation of co-ordinated policy on social and eco-
nomic matters. 

Although government consults on as inclusive a basis as possible before passing new 
labour legislation, all agreements reached in NEDLAC have to be tabled in Parliament 
for authorisation. NEDLAC plays a major role in the shaping of South Africa’s new labour 
dispensation through the shaping of a new labour legislative framework. 
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The employee as the second party to the relationship is discussed in the next 
paragraph.

Employees as a party to the employment relationship
The second category of roleplayers in the tripartite labour relationship comprise employ-
ees as individuals who render their service to employees and the combined effort of such 
employees in trade unions. Trade unions are organizations whose membership is made 
up of employees, who organize and represent their interest in the workplace and society 
through collective bargaining with their employer (Salamon 1998:85). Trade unions are 
only granted permission to enter the workplace and to represent employees if they have 
sufficient representation (Venter 2003:67). If they lack this, they are not legitimate and can-
not be officially registered, bargain or act on behalf of the workers or form alliances with 
other trade unions (LRA of 1995). In order to register as a trade union, the body must have 
a distinguishing and unique name, adopt a constitution, have an address in the Republic of 
South Africa and be independent (section 95 of the LRA). The LRA does not make provi-
sion for a description of sufficient representation, but leaves this to the Commission for 
Conciliation, Mediation and Arbitration to determine in each particular case. A trade union 
should also have significant membership, albeit short of a majority, to be considered as 
representative. Trade unions are classified according to the interests of the members they 
represent, their objectives and structure (Venter 2003:68). Conventionally they are classi-
fied as craft unions, industrial unions, general unions and white collar unions (Finnemore 
1996:93). The following is a brief description of the four types of unions according to 
Finnemore (1996:93-94):

• Craft unions are formed by workers who either have specific skills of perform defined 
types of work. These unions are formed across several industries in particular geo-
graphic areas, such as electricians, plumbers and carpenters.

• Industrial unions are formed by workers in a single, well-defined industry irrespec-
tive of the jobs actually being performed. These unions are found in industries such 
as the metal, mining, chemical, automotive and construction industries, e.g. the 
National Union of Metalworkers of South Africa (NUMSA) and the National Union of 
Mineworkers (NUM).

• General unions try to recruit members from all possible sectors and to organize all 
workers regardless of industry, area or occupation. This type of union has the potential 
to be the largest of all trade unions.

• White collar unions seek to organize only white-collar (non-manual) workers and typi-
cally represent e.g. academics, banking staff and teachers.

Individual trade unions may combine resources to form a federation of trade unions 
(Venter 2003:70). Through this combination individual action can be strengthened and a 
common purpose can be more effectively reached. The power and status of a trade union 
in the workplace is enhanced through such a federation. It is therefore possible for trade 
unions to be a major influence in terms of political and economic issues. The three major 
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trade union federations in South Africa currently are COSATU, NACTU and the Federation 
of Salaried Staff Associations and FEDUSA.

Public servants in South Africa gained limited representational rights only in the 1980s 
(Macun & Psoulis in Adler 2000:91). Before that, public servants were not permitted to 
strike, join trade unions or engage in collective bargaining. (Once they fell within the ambit 
of the Labour Relations Act, however, they were allowed to join trade unions and take part 
in collective bargaining.) Before this Act was passed, all public service personnel relations 
issues in South Africa were handled by the Public Service Commission (PSC), formed in 
1912. The PSC remained almost unchanged through the years until it was renamed the 
Commission for Administration (CFA) in 1984 and given greater responsibility. Then, in 
1993, it once again became known as the PSC. The PSC had to coordinate and regulate 
employment in the different state departments and fulfilled an important planning and 
policy function with regard to employment issues and aspects of the employer-employee 
relationship (Macun 2000:93). The PSC had to negotiate conditions of service with 
workers, take disciplinary action in terms of cases not resolved at departmental level 
and resolve grievances between the state and individual employees. The extension 
of collective bargaining and recognition of trade unions with limited consultative 
powers was recommended by the Wiehahn Commission in 1979. Implementing these 
recommendations would have the following advantages:

• It would give the personnel concerned a greater degree of involvement in decisions 
affecting their terms and conditions of service, which would in turn affect their daily 
lives and those of their families;

• Decisions by the state would be more readily accepted by public servants if they had 
some sense of participation, however limited, in the decisions concerned; and

• The image of the public service in the eyes of the private sector and the country as a 
whole could be enhanced (Wiehahn Commission 1982:528).

Because of institutional and political changes since the 1994 elections, labour relations 
in the public sector shifted from consultation to interaction between the state and the 
representative organizations. Section 36 of the LRA of 1995 makes provision for the 
right of state workers to bargain collectively with the state, i.e. their employer. The LRA 
makes provision for a Public Service Co-ordinating Bargaining Council (PSCB), sectoral 
bargaining councils and bargaining councils for provinces. The establishment of the PSCB 
was the outcome of a need to involve employee representatives in the determination 
of wages and working conditions in the public service. There were 18 employee 
representatives in the PSCB in 1994 because of the different workers employed in the 
eleven different governments that existed prior to the 1994 elections (PSCB 1995:2). In 
1996, a new government policy giving greater managerial autonomy to departments 
lead to the PSCB being an advisory and monitoring body accountable to the National 
Assembly (Patel in Adler 2000:132). There are two other main bargaining structures 
in the public sector: the Education Labour Relations Council (ELRC) for the education 
sector and the National Negotiating Forum (NNF) for the police sector. These three main 
bargaining structures in the public sector all had a similar development from unilateral 
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employer determination to fully-fledged collective bargaining and from highly adversarial 
bargaining to one of greater co-operation (Patel in Adler 2000:136). The amalgamated 
bargaining council established in terms of the LRA, for the public sector, known as the 
Public Service Co-ordinating Bargaining Council (PSCBC), has the following bargaining 
powers (Patel in Adler 2000:39):

• Matters regulated by uniform rules, norms and standards that apply across the public 
service;

• Matters relating to conditions and terms of service that apply to two or more sectors;
• Matters assigned to the state as employer in terms of the entire public service and not 

assigned to the state in any particular sector.

All collective bargaining arrangements are subordinate to the Constitution and therefore 
all departmental bargaining arrangements within the state are subject to it. Any law that 
grants operational autonomy to a particular government institution will exclude this 
agency from public service bargaining arrangements (Patel in Adler 2000:140).

Employers, the last party to the tri-partite relationship, are described in the next 
paragraph. 

Employers as a party to the employment relationship
Employers are the hirers and the providers of employment in the labour relationship 
(Venter 2003:84). Employers also combine to form collectives, namely employer organi-
sations, to counter the power of trade unions in the labour relationship. When the state 
acts as employer, it disqualifies itself as facilitator and regulator of the employment rela-
tionship. Because the power balance in the employment relationship normally favours the 
employer, the employees form collectives to counter balance the inequality, which forces 
employers to enter into bargaining with them. Sometimes unions form allegiances with 
political organizations, which they influence to their benefit, and which they may even 
help to bring into power (Venter 2003:86). This influences the way in which labour policy 
is shaped. These collectives force employees to also form collectives with the intention of 
countering the power of trade unions and trade union federations.

South African employers’ groups were relatively weak before the 1994 elections 
because of labour policy favouring them. After the elections, various pressures led to the 
development of employers’ organizations (Finnemore 1996:128-29):

• the tripartite alliance between the African National Congress (ANC), Congress of South 
African Trade Unions (COSATU) and South African Communist Party (SACP) has 
placed labour in a position to effectively lobby government for concessions;

• unions have combined under umbrella federations to further consolidate their power;
• bargaining at industry level has been centralized under the Labour Relations Act, 1996 

and is not conducted at plant level, thus necessitating a coordinated response on the 
part of employers;

• the formation of NEDLAC has brought together labour, employers and the government 
to shape labour policy.
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• unions must accept that they can influence labour market policy without belonging to 
a political party, although community corporatism does not prevent unions from alli-
ances with political parties, the labour market is seen as autonomous;

• community corporatism prevails in communities where unions and employers' federa-
tions are accepted as legal institutions; and

• the existence of employer organizations, federations and union federations with 
 experience of bargaining bilateral agreements, deprive the state of the opportunity to 
act in the public interest, limiting the state and its agents thus proving to management 
and union representatives that cooperation is in their best interest. 

Community corporatism is entrenched in the 1995 LRA. Representatives of business and 
labour negotiated on the amendments to the 1981 Labour Relations Act and the Labour 
Relations Amendment Act, 1988 before the new LRA was promulgated. This lead to the 
Laboria agreement between COSATU/NACTU/South African Consultative Committee on 
Labour Affairs (SACCOLA). The processes preceding this agreement (Van Rensburg et al 
1998:7-7 to 7-9) will be described briefly, as it is an example of tripartism in South Africa. 
The National Manpower Commission published a report on collective bargaining in 1984. 
This Commission consisted of employers, union representatives and state agencies. The 
independent (black) unions refused to be a part of this Commission, since it was regarded 
as illegal. Amendments to the then Labour Relations Act, based on this report, were 
published for comments. In this report, the independent unions objected to the following 
amendments:

• loss of employee protection;
• unions being held responsible for losses suffered by employers because of industrial 

action;
• the banning of sympathetic strikes; and
• disputes having to be submitted to an industrial council or a council of conciliation, 

mediation and arbitration within twenty days as the unions argued that this could keep 
the parties involved from reaching an agreement.

The unions argued that government and employers were trying to take their power away. 
The South African Advisory Council on Labour Affairs tried to solve this problem by 
inviting the unions to discussions. Although the unions negotiated with the Council, they 
debated the issue in public.

The Bill was published in 1988, despite COSATU's opposition. COSATU and NACTU 
organized a three day stayaway from 6 to 8 June 1988, with a consequent loss of production. 
The Advisory Council convened a meeting among themselves, COSATU and NACTU to 
discuss the disagreements. On 11 August 1988 the parties agreed on issues that would 
be suspended. A letter of agreement among the parties was sent to the Department of 
Manpower, consolidating viewpoints. The Laboria agreement was the result. The points 
disputed in the Bill were excluded as a result of the agreement. The agreement paved the way 
for collective bargaining and tripartite agreements in labour relations in South Africa. This 
was the first time that the unions’ opinions on labour issues were taken into  consideration 
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sector, unions and the government (Willemse 2005:26). The aim of such an accord will 
be to gain consensus and unanimity between the roleplayers on the economic aims in 
the country and the role of each party in the process. It will all be about aims, consensus 
and coordinated action, in an attempt to determine long-term prosperity for every South 
African citizen. Rules will be set according to which market forces will be allowed to 
allocate resources. All roleplayers will be compensated in accordance with their risks 
and management. The rules will be determined by Parliament with the cooperation of 
unions and business. The ultimate aim will therefore be to coordinate the activities of all 
roleplayers and to enable wealth to be distributed as fairly as possible among all South 
Africans. Currently labour policy in this country prevents some people from entering the 
labour market and hampers the alleviation of poverty. Unrealistic wage demands from 
unions benefit people who are already part of the labour market. Business, unions and 
political representatives owe it to the people of this country to join forces to create a 
social agreement with the ultimate aim to create wealth for everybody in this country 
(Willemse 2005:26). This should be done through the creation of work opportunities and 
profit-making opportunities. There is an uneven distribution of wealth among the people 
of this country. The unemployment rate and poverty rate are constantly increasing.

A broad social consensus should be built by incorporating the key institutions of civil 
society in the reconstruction of society and the economy. Common goals should be pur-
sued by all parties and the population in general. President Thabo Mbeki launched the 
Millennium Labour Council, composed of 24 members, 12 each from labour and busi-
ness, at the start of the new millennium (Bendix 2004:227). The President described this 
Council as a break with the past of adversarialism and a new era in bilateral arrangements 
between business and labour, that will operate alongside NEDLAC and place proposals 
before the Council, which should also promote social dialogue and consensus. 

There are still a few issues (such as racial division between capital and labour) that 
make it difficult to create a climate of mutual acceptance and trust between the par-
ties to the tripartite relationship and even between government and business (Bendix 
2004:228). The nature of corporatism should be fully comprehended by all parties in the 
tripartite relationship. COSATU expects the ANC to promote its interests and to endorse 
its demands. Government expects union leaders to show restraint as well as encourage 
greater productivity among their members. Government is aware of the trade unions’ 
capacity for mass mobilizations and of the expectations of the masses that brought them 
to power (Bendix 2004:229). Business representatives consider themselves as being in a 
defensive position against the labour movement and government. NEDLAC participants 
have begun to engage with one another on a more constructive basis, although conflicts 
still erupt from time to time and the various parties are still overly-protective of their 
own interests.

Frustration in the alliance parties between government, COSATU and the SACP in 
the past was mainly about economical issues such as the implementation of GEAR by 
the government in 1996, the unilateral implementation of salary increases in 1997, the 
strike by COSATU over privatization in 1998 and the frequent support of COSATU for 
the Aids activist group, the Treatment Action Campaign (TAC). During 2004 COSATU 
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