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Dear Student

1. FEEDBACK ON ASSIGNMENT 01

Below you will find feedback on Assignment 01.

Please compare your answer to this assignment with the answer below and pay particular
attention to the explanations given. Note, however, that the answers below are not
intended to be “model answers” but serve as general feedback. You receive individualised
feedback on your assignment.

Scenario
Ms Madi is a middle-aged woman who suffers from heart and liver disease. As part of her
treatment for heart disease, she has been taking an anticoagulant medicine to prevent
blood clots. The most serious and common complication of this medicine is bleeding, and
the potential benefit from prevention of blood clots in heart disease needs to be balanced
against the potential harm from induced bleeding side effects. The risk of bleeding
complications is increased in the case of patients suffering from liver disease.

Ms Madi needs to undergo a hysterectomy (the removal of her uterus). Dr Thipa, a
specialist obstetrician and gynaecologist, performs the hysterectomy on Ms Madi. One of
the possible complications of a hysterectomy is internal bleeding.

After the operation Sister TIhokomelo who cares for Ms Madi in hospital notices that her
blood pressure is very low and her pulse very high. She is worried about the state of affairs.
She phones Dr Thipa, informs him of the patient’s condition, citing the readings of the blood
pressure and the pulse, and requests him to come and have a look at the patient.

Dr Thipa tells her not to worry, and to put Ms Madi on an infusion. He says that he is too
busy to come and have a look at the patient.

The patient’s condition deteriorates, and Sister TIhokomelo calls Dr Reddy, a young general
practitioner who happens to be at the hospital, to assist. Dr Reddy rushes to Ms Madi’s aid.
However, she suddenly stops breathing and her heart stops beating. Dr Reddy stays calm
and tries his best to revive Ms Madi, but to no avail.

Ms Madi dies, the cause of her death being internal bleeding following the hysterectomy. Dr
Thipa and Dr Reddy are charged with culpable homicide. During the trial, expert evidence
indicates that the low blood pressure and high pulse after this type of operation immediately
create the suspicion of internal bleeding. Expert evidence also indicates that the deceased’s
life could still have been saved had Dr Thipa reacted immediately to Sister Tlhokomelo’s
phone call.

Answer the followina auestions pertainina to the scenario:
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Question a

Name the general criterion or standard to be used to determine whether there was a legal duty
upon Dr Thipa to visit the patient when Sister Tlhokomelo informed him of the patient’s post-
operative condition. Also cite the case in which this criterion or standard was recognized. (2)

Read the question carefully. It concerns the standard/criterion used to determine wether
there was a duty to act and not negligence. The latter is dealt with in Question c.

The general criterion to be used is that of the boni mores or the legal convictions of
society.

The criterion was recognised in the case of Minister van Polisie v Ewels 1975 (3) SA 590
(A). The court held at 597A:

It appears that the stage of development has been reached where an omission may
be regarded as unlawful conduct also where the circumstances are of such a nature
that the omission would not only evoke moral indignation, but also that the legal
convictions of the community would require that the omission ought to be regarded as
unlawful and that the damage suffered ought to be made good by the person who
failed to act positively. (Our translation.)

See 5.6.1 of the study guide.

Question b

Does this scenario represent a typical situation in which our law recognises a duty to act, and are
there any specific circumstances present that a court would take into consideration to determine
whether Dr Thipa was obliged to take positive action? (4)

The typical situations in which there is a duty to act are:

(1) Commissio per omissionem: Where the perpetrator, by a positive action, creates a
potentially dangerous situation, a duty arises to take precautions to avert the danger.
Applied to our scenario, Dr Thipa performed an operation on Ms Madi and in doing so,
he created a potentially dangerous situation in that she had to be monitored carefully
after the operation to ensure that she recovers well and does not develop bleeding
complications. This is particularly apposite as Ms Madi suffers from liver disease and
has been taking anticoagulants — two factors that elevate the risk of bleeding
associated with a hysterectomy. He cannot abandon what he has started. This is also
in line with the requirements of negotiorum gestio.

(2) Accepting control of a dangerous object: Where the doctor accepts control of a
dangerous object, he is obliged to exercise proper control over it. This most definitely
applies to the operation. Post-operatively, it is not as pertinently applicable as
commissio per omissionem. In view of the patient’s history (liver disease, use of
anticoagulants) together with the inherent possibility of bleeding after hysterectomy, the
doctor took control of a dangerous situation when he decided to operate on her. (We
can assume that he, as a specialist gynaecologist and obstetrician, was not the one
who prescribed the anticoagulants for the heart disease, or who diagnosed the liver
disease.) However, as the doctor was in charge from the start, commissio per
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omissionem is perhaps more apposite. In any event, the result is the same. Usually, (2)
is perhaps better reserved for instances where a dangerous object (such as a scalpel,
a CT scan, a drill, anaesthesia apparatus, etc) is used, or where a person who did not
create the situation, is asked to take control and then indeed takes control.

(3) Statutory obligation: An obligation to act may be imposed on a person by a specific
statutory provision. There is no statutory provision that unequivocally imposes a duty to
act under the circumstances in the scenario.

(4) Contractual duty: Where a person by agreement has taken certain obligations upon
himself, he has to perform such obligations in order to avoid liability. A contractual
relationship exists between Dr Thipa and Ms Madi. It is an implied term of the
agreement that he wil treat her with the necessary skill and care for the duration of his
treatment of her. The treatment includes proper post-operative care.

See 5.6.2 of the study guide.

A court might conceivably find that a physician’s failure to act in any particular situation
makes him criminally liable because the boni mores demand that he ought to have acted
in the particular circumstances. In judging whether the doctor’'s omission was contra bonos
mores, all relevant circumstances have to be considered, including the following:

» the doctor’s knowledge of the patient’s condition

the gravity of the condition

the doctor’s professional competence and skill

the availability of other doctors or healthcare providers such as paramedics
the interests of other patients

possible danger to the doctor through treating the patient

YV V.V V V V

the patient’s wishes in respect of the treatment
» professional ethical considerations

Having regard to the above, it appears that Dr Thipa was under a duty to act if he had
knowledge of Mrs Madi’s condition, then he knew of the elevated risks of bleeding. If not,
he perhaps failed to take a proper history. After sister Tlhokomelo had called him, he
should definitely have been aware of the strong possibility that Ms Madi was bleeding
internally.

He was already in a contractual relationship with the patient and according to the ethical
rules of the HPCSA, must therefore avail himself to treat her. There was no danger to the
doctor in treating the patient and there is no indication that the patient did not want to be
treated.

See 5.6.1 of the study guide.

Question ¢

What is the test that would be used to determine whether Dr Thipa was negligent? (4)

A health care practitioner is negligent in respect of the death of a patient if the reasonable
health care practitioner belonging to his or her particular branch of the health care
profession concerned

» would have foreseen the possibility that his or her conduct could lead to the
patient’s death,and
» would have taken steps to prevent the patient’s death
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> but the health care practitioner concerned failed to take such steps.

Applied to our scenario the test would thus read as follows:

Dr Thipa is negligent in respect of the death of Ms Madi if the reasonable specialist
obstetrician and gynaecologist

» would have foreseen the possibility that his or her conduct could lead to Ms Madi’'s
death; and

» would have taken steps to prevent Ms Madi’s death
» but Dr Thipa failed to take such steps.
See 9.5.2 of the study guide.

Question d

Although the test for negligence is objective in nature, negligence is always judged in the light of all
relevant surrounding circumstances. Are there any circumstances present in the scenario that often
crop up in the medical context and that have to be taken into consideration when determining
whether Dr Thipa and Dr Reddy were negligent? If so, identify these circumstances and explain their
significance in the present context. (10)

Surrounding circumstances that have to be taken into account when determining the
negligence of a healthcare provider is listed below, discussed and applied where
appropriate.

1. Inherently dangerous substances, devices, or conditions

The inherently dangerous nature of a substance, device or condition must be taken
into consideration when enquiring into the question whether there was any
negligence on the part of the health care provider. Negligence concerns the level of
care and skill required by law. Greater care is required when one is working with an
inherently dangerous substance or device, or when one creates an inherently
dangerous situation or accepts control over such a situation. We have already seen
above that Dr Thipa created a potentionally dangerous situation by performing a
hysterectomy as bleeding complications are an inherent risk thereof.

The anticoagulents further expose the patient to bleeding, which is already a
possibility because of the inherent risks of a hysterectomy coupled with the liver
disease. The anticoagulant medication can therefore be described as inherently
dangerous. Dr Thipa was thus required to exercise greater care during the operation
and thereafter to treat Mrs Madi properly.

2. Doctrine of sudden emergency

The same level of skill and judgment cannot be expected of a person who faces a
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sudden emergency than can be expected of a person who does not face such a
situation. The law recognises that a person facing a sudden emergency does not
have the same opportunity to weigh all his or her options carefully. This is an
acknowledgment that the reasonable medical practitioner can also make an error of
judgment and may even act somewhat pecularily if facing a sudden, unexpected
emergency. Completely irrational behaviour will obviously not be excused.

In S v Kramer 1987 (1) SA 887 (W) for example, a surgeon found himself in a sudden
emergency when the patient was not receiving enough oxygen under anaesthesia. It
was acknowledged that the surgeon acted swiftly and reasonably when the
emergency occured and cannot be held liable for the negligence of the anaesthetist
who failed to ensure that the patient receives enough oxygen under anaesthesia.

This was not a sudden, unexpected emergency befalling Dr Thipa. The risk of
bleeding was very real in the circumstances and ought to have been anticipated. He
knew of the possibility and could have and should have foreseen this and plan for it.

One could argue that Dr Reddy found himself in a sudden emergency. It appears,
however, that he acted reasonably under the circumstances and will not incur liability.

Patient suffers from some incapacity, defect, or allergy

Greater care is needed when the patient suffers from some incapacity or defect that
predisposes him or her to accidents.

This is very relevant to our scenario since Mrs Madi had a high risk of bleeding due
to her liver disease. Dr Thipa had to exercise a greater degree of care here,
especially in monitoring bleeding of Mrs Madi. Dr Thipa knew or should reasonably
have known about this risk and when he became aware of signs that she might be
bleeding, a particularly high risk for Mrs Madi, he did not take it seriously. He did not
exercise a reasonable degree of care, let alone greater care.

Dr Reddy was possibly not aware of Ms Madi’s tendency to bleed and greater care
could therefore not have been expected of him. He acted in a sudden, unexpected
emergency which means that his actions are not measured against those of the
reasonable doctor acting under normal circumstances.

Statutory provisions indicating negligence

Existence of a statutory provision may sometimes be indicative or afford proof of
negligence.

For example, regulation requiring a competent person to ascertain that the donor of
semen for purposes of artificial fertilisation was tested for sexually transmissible
diseases. Where a competent person effects artificial fertilisation and the recipient is
fertilised with semen infected with a sexually transmissible disease, the competent
person may incur criminal liability if the patient or the child should die as a result of
the infection.
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There are no particular legislative provisions that indicate that Dr Reddy and Dr Thipa
were negligent in the circumstances.

See 9.5.5 of the study guide.

In addition to the four surrounding circumstances discussed above, the matter of S v Van
Heerden 2010 (1) SACR 529 (ECP) was also relevant as it dealt with facts similar to the
scenario under consideration. In your discussion of the case it is important to distinguish
between the judgment of the court a quo and the court of appeal. It is also important to
point out that the court of appeal set aside the conviction and sentence mainly because it
found the nursing sister’s evidence unreliable. In our scenario, it is stated as a fact that
sister Tlhokomelo had called Dr Thipa to inform him of the patient’s condition. The
outcome of the case against Dr Thipa may therefore be in line with the judgment by the
court a quo in the Van Heerden case. See 9.6.6 of the study guide.

2. IMPORTANT INFORMATION ABOUT THE MAY/JUNE 2017 EXAM

2.1 General

Please follow these revision guidelines carefully. We are aware of the fact that some
of you purchase or exchange notes. This happens every year. The answers of students
using these notes inevitably show certain similarities. Unfortunately, the answers also
show the same inaccuracies and mistakes, and bear evidence of the same
misperceptions. Students are very upset if their marks are disappointing. You will not
benefit from the notes in circulation. You are privileged to study at a university. Take
responsibility for your own learning.

The best preparation for the examination is the prescribed study material. You are
exposed in the study guide and the previous examination papers that are posted
myUnisa to the type of questions you could expect in the examination. The
assignments as well as the additional questions posted on the discussion forum,
are intended to enhance your insight into the work, but also as preparation for the
examination.

The total for the paper is 100 marks. You have two hours to answer the questions in the
examination paper. The paper consists of two parts, marked Part A and Part B. You must
answer both parts. Part A consists of multiple-choice questions and Part B consists of
essay-type questions, scenario-based questions, and short questions.

2.2 Part A — Multiple-choice questions

Part A comprises 10 multiple-choice questions. Each multiple-choice question counts
three marks. Therefore, you can earn a maximum of 30 marks for answering Part A. You
have to answer the questions in this section on the mark-reading sheet issued with the
examination answer book. Read the instructions for the completion of the mark-reading
sheet carefully, as failure to follow the instructions may render the computerised marking
of your answers impossible.

The multiple-choice questions in Part A are similar to those posed in past
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examination papers (May/June and October/November 2015 and 2016).
2.3 Part B

The questions in Part B are similar to the problem-type and essay-type questions
posed in past examination papers (May/June and October/November 2015 and
2016). There are also questions that are similar to the questions (essay-type and
problem-type) posed in the study guide in the form of activities, and the
assignments for this semester. Also revise the assignments you did this semester.
Compare your answers to the feedback in this tutorial letter, and pay attention to the
comments that your lecturer made on your assignment.

As you probably know by now, questions are posted from time to time during the
semester on one of the discussion forums for LCR4802 on myUnisa. The relevant
discussion forum is titled “Questions for discussion”. These discussions are
excellent revision for the examination. Please follow these discussions and feel free
to participate.

Part B counts 70 marks in total. It consists of four questions. There are three questions
(totalling 20, 18 and 12 marks, respectively) which are each divided into subdivisions.
You have to answer all the subdivisions. The mark allocation for these questions
(subdivisions) ranges between three and 10 marks. Please note that some of the
subdivisions may relate to the same topic, but may cover different aspects thereof. There
is also a question counting 20 marks that has no subdivisions. The answers to these
guestions must be written in the examination answer book itself. Use the marks allocated
to each question as a guide to determine the required length of your answers.

3. DEMARCATION OF THE WORK

Students need not study 6.3.2 of the study guide, with the exception of 6.3.2.2 (a)(i). You
can therefore leave out everything under 6.3.2 starting on page 146 up until 6.3.2.2(a)(i)
on page 149. Study 6.3.2.2(a)(i) on page 149 to page 150. You can leave out everything
on pages 151 to just before the activities on page 156. When studying the activities, you
can leave out activity 3 on page 157.

You need not study section 8.4 of the study guide.

Please note that you must know the court cases discussed in the study guide in the
manner in which they are dealt with there. Knowledge of the case law is crucial.
Certain aspects of the court cases are touched upon in some of the multiple-choice
guestions. When answering the questions in Part B, also refer to relevant case law and
legislation, where applicable. Take care to give an accurate and reasonably detailed
account of the reasons for the judgment, as this forms the most important aspect of a
discussion of case law.

Please ensure that you are able to give an accurate account of important legislative
provisions. Definitions should also be accurately formulated. Take careful note of the
wording of the various headings and subheadings in the study guide when studying,
because this wording is often repeated in the wording of essay-type questions. You must
then be able to discuss what was said under the heading(s) concerned.
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In our experience, students often do not do well in the questions on the last few study
units of the study guide. Please do not neglect that part of your studies!

As senior law students, you are required to grasp the subtleties of the law.

You can view a number of previous examination papers on myUnisa. Also study the
tutorial letters with the commentary on the assignments.

We wish you all of the best in your preparation for the examinations and trust that your
hard work will be rewarded. Please do not underestimate this course and, if you have not
yet started studying intensively, we strongly urge you to do so immediately.

Kind regards

Adv LC Coetzee and Mrs L Pienaar
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