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Dear Student 
 
In this tutorial letter we provide you with updates to the study guide and the DVD, the 
answers to the compulsory assignments and the self-assessment assignment. The self-
assessment assignment was in fact a recent examination paper. You should regard these 
comments on the assignments as guidelines to answering the questions and not as model 
answers. In addition, in this tutorial letter we provide brief guidance on the forthcoming 
examination. 
 
Errata 
 
In the DVD, the transfer duty rates indicated are outdated and should read as follows: 
 

- Up to a value of R600 000: no transfer duty is payable 
- Between value of R600 000 and R1million: transfer duty rate is 3% 
- Between value of R1 million and R1.5 million: transfer duty rate is 5% 
- Above R1.5 million: transfer duty rate is 8% 
These rates apply to natural persons and legal persons equally. 

   
On page 72 or your study guide, at the end of 2.2.2.1.1: delete the phrase “..irrespective of 
the contents of the antenuptial contract.” 
 
The heading on page 24 should read “Example of bond lodgement cover” (not bond 
cancellation lodgement cover). 
 

 
SUGGESTED ANSWERS FOR COMPULSORY ASSIGNMENT 01 

TRUE/FALSE QUESTIONS 
 

 
1 The South African deeds registration system is described as nominally negative because 

deeds are registered with minimal state intervention. False – the SA system is nominally 
negative because the state does not guarantee the correctness of the deeds register. 
Furthermore in the SA system there is substantial state intervention as can be seen from 
unit 1 and 3 of the study guide. (1) 

 
2 The South African deeds registration system guarantees to all parties that the state 

deeds register is an authoritative record of the rights to defined units of land. False – the 
state does not guarantee this and only accepts liability under very defined circumstances 
as set out in section 99. (1) 

 
3 A positive characteristic of the South African deeds registration system is that the public 

rely on its authenticity. False – as a result of the positive characteristics and the accuracy 
of the SA system, despite it being nominally negative, the public rely on the information 
contained in the state register i.e. the public reliance is a result of the system, not a 
characteristic of the system. (1) 

 
4 In South African land registration, the state is sometimes liable for the losses incurred by 

innocent third parties as a result of incorrect deeds registry records. True – section 99 of 
the Deeds Registries Act 47 of 1937 sets out limited circumstances under which the state 
will be liable under the South African deeds registration system. (1) 
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5 Where John mortgages his land, which is not encumbered by any other mortgage bonds, 
there will be at least two linked deeds in the batch for lodgment at the deeds office.  

 False – where an existing owner passes a mortgage bond without any transfers or other 
bond cancellations taking place, there will be at least one transaction. (1) 

 
6 Only attorneys can be enrolled as conveyancers. True – although government officials 

may under certain circumstances prepare deeds, only attorneys (including those in 
Transkei) can be enrolled by court as conveyancers. (1) 

 
7 The registrar in charge of a particular deeds registry personally checks and executes 

every deed which is lodged in that particular deeds registry. False – checking of deeds is 
done by the deeds examiner, chief deeds examiner and assistant registrar, while 
executions are done by registrar, sometimes assisted by deputy registrars or assistant 
registrars. The registrar does not see every single deed that passes through the deeds 
registry. (1) 

 
8 To be valid in South Africa, EVERY agreement for the sale of land must be in writing and 

be signed by the seller and purchaser, or their agents authorised in writing. False- the 
Alienation of Land Act 68 of 1981 provides for exceptions in the case of public auctions 
or where an agent acts on behalf of a CC, company or trust to be formed.  (1) 

 
9 The preparation certificate on a deed of transfer may not be signed by a notary or 

attorney. True – only a conveyancer (the definition of which includes certain Transkei 
attorneys) and certain state officials, not attorneys or notaries. (1) 

 
10 If a notary or attorney signs a preparation certificate on a deed of transfer, it must be 

countersigned by a conveyancer who takes responsibility for the correctness of the 
contents. False- attorneys or notaries cannot validly prepare a deed of transfer and even 
where they prepare consents and documents, the counter signature by the conveyancer 
confirms merely that the attorney or notary is practicing as such, not the correctness of 
the contents.  (1) 

  [10] 
 
 

 
COMPULSORY ASSIGNMENT 02 

 
 

1 Many students contacted me to point out that a vesting clause by its very nature 
MUST describe a transferee and thus my question is contradictory. I agree and so the 
question should have read “Draft the citation or description in deed of transfer for 
the following transferors:” If you have done so, I will award marks. If the above 
contradiction confused you, then do not be concerned, I will still award marks if you 
used and ordinary vesting clause describing a transferee. 
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a) In both instances your answer should have looked as follows: (3) 

 

Option 1 on page 47 of study guide  Option 2 on page 48 of study guide 
John Doe 
Identity number 12345678 
And  
Susan Doe 
Identity number 9887676543321 
Married to each other in community of 
property 

John Doe 
Identity number 12345678 
Married in community of property to 
Susan Doe 
 
(if transferor then spousal consent in 
terms of sec 15(2)a must be lodged 
as well) 

 

b) Mpho Zwane, a 17-year old minor who has never been married (4) 

 

Transferor as per example number 19 
page 51 of study guide 

Transferee as per example number 19 page 
51 of study guide 

Mpho Zwane 
Identity number 98765432 
A minor duly assisted herein by Sipho 
Zwane and Zanele Zwane, her father and 
mother, they being her natural guardians 

Mpho Zwane 
Identity number 98765432 
A minor 

 
 
2. In answer to this question I expected students to point out that section 34 only provides 

for substituted title deeds in very specific circumstances.  
 Even section 34(2) which deals with lost title deeds can only be used where JOINT 

OWNERS hold the property under ONE title deed which has been lost. Under these 
circumstances the co-owner can get a Certificate of Registered Title for his undivided 
share. 

 This is not what the case study reflects and so the client will not be able to use section 
34. (3) 

 
 NOTE: in fact client will have to use regulation 68, but I did not ask students to provide a 

solution to the problem, so cannot expect them to give that answer. However, if a 
student did I gave a bonus mark for it to MAXIMUM 3 marks, as per mark allocation for 
the question. 

    [10] 
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SUGGESTED SOLUTIONS TO THE  

SELF-ASSESSMENT ASSIGNMENT 03 (MAY/JUNE 2013 EXAMINATION PAPER) 
 

 
 
QUESTION 1 
 
1.1 Why is the South African deeds registration system generally described as 

“negative”? (4) 
 
ANSWER 
 

•  The state provides no automatic guarantee that information is correct. 
•  The state does not have a special fund to compensate for incorrect information. 
•  In terms of section 99 of the DRA, the state is, however, liable for incorrect 

information as a result of an act or omission by an employee that is mala fide or 
does not reflect reasonable care and diligence. 

•  A new deed is required for every transfer. 
 
1.2 Discuss the following preparation certificates which appear at the top of a 

CONSENT TO CANCELLATION of a mortgage bond. 
 
(a) Prepared by me: 
  
   Ramwell D 
   Notary Public (3) 
 
ANSWER 
 
Consents may be prepared either by a conveyancer, an attorney or a notary, who takes 
responsibility for the correctness of the consent. This is therefore a valid preparation. 
 
If a consent to cancel is prepared by an attorney or notary, as in the above case, it must 
be countersigned by a conveyancer to confirm that the preparing notary is in fact a 
practicing notary. 
  
(b)  Countersigned by me: 
 
   Shabangu S 
   CONVEYANCER (3) 
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ANSWER 
 
As per the explanation in a) above, this is a valid countersignature by a conveyancer. 
 
Where a preparation clause is signed by an attorney or notary, it must be countersigned 
by a conveyancer, confirming that the attorney or notary is in fact practicing as such.  
 
1.3 List five general format requirements that all deeds lodged at the deeds office for 

registration must comply with, and then, using those criteria, evaluate whether this 
examination paper complies with each of those five format requirements.   

 
ANSWER   
 
Any five of the following, for 2 marks each: 1 mark for rule & 1 mark for application 
A4 good quality paper - complies 
Black ink only - complies 
Printed on one side of the paper only – does not comply 
First half of the first page must be left blank for endorsements – does not comply 
Pages must be numbered - complies 
Blank spaces must be crossed through – does not comply 
3cm left-hand binding margin (now obsolete) – does not comply 
(I also accepted “all deeds must have preparation clause – does not comply”, but I did 
not accept “signature of conveyancer”, since it is not a requirement for all deeds.) 
   [20] 
QUESTION 2 
 
2.1 Discuss the duty of the Registrar of Deeds to examine deeds in terms of section 

3(1)(b) of the Deeds Registries Act 47 of 1937. (7) 
 
ANSWER (see page 31 of the study guide) 
 
 The Registrar 
- may require proof by affidavit or otherwise of any fact necessary to be established   
- may refuse/reject registration pending submission of such proof or require a court 

order 
- may rectify deeds in respect of name or description of a person or property or the 

conditions affecting the property 
- may issue certified copies of deeds or documents 
- may order that a certified copy be obtained of a deed that has become 

unserviceable 
- may submit reports to the court relating to applications for acts in the deeds 

registry 
- must be familiar with and apply other legislation and the common law, court 

decisions, legal opinions, registrars resolutions, etcetera. 
 
I also accepted “examines deeds for legality and registerability / procedural compliance 
/ compliance with title conditions” and “checks that there are no interdicts prohibiting 
registration”. 
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2.2 Draft the vesting clause to a deed of transfer for the John Jo Partnership as 
transferee, where John is married in community of property and Jo has never been 
married. (6)  

  Note: Use your imagination for any further details required. 
 
ANSWER (page 51 of the study guide): 
 
  JOHN ANDERSON 
  Identity number xxxxxxxx  (1) 
  Married in community of property to Ann Anderson (1) 
  And 
  Jo Jackson 
  Identity number yyyyyyyy  (1) 
  Unmarried  (1) 
 
Trading/or carrying on business in partnership (1) under the name JOHN JO 
Partnership (1) 
 
2.3 Explain what information must be contained in the causa of a transfer from a 

deceased estate, and why this information is relevant. (7)  
 
ANSWER (page 107 of the study guide) 
 
- date of death of deceased since it reflects the date on which inheritance devolved 

on the heirs 
- affecting intestate succession and in some cases transfer duty 
- the way in which land devolves  
- whether in terms of customary law, intestate succession (quote section number) or 

will (then mention the particular paragraph) 
- a short explanation of why the land devolves on the transferee, especially where 

the transfer is not in compliance with intestate succession or will 
- a short explanation of how the testamentary conditions are complied with, for 

instance “bequest price accepted and paid” or “conditions are registered against 
title deed and have been inserted in conditions clause” 

- The reason why all this information is needed is to enable the registrar to ascertain 
whether there is a legal basis for the transfer. 

     
QUESTION 3 
 
3.1 Discuss the contractual capacity, in other words, who must sign the transfer 

documents, and particularly the power of attorney, to transfer or mortgage the 
property, where the registered owner is 

 
(a) a deceased person (7) 
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ANSWER (page 95 of study guide) 
 
- Where land did not form part of joint estate, the executor or representative of the 

deceased duly appointed by the Master, has contractual capacity. 
- Where the land was part of a joint estate, both the deceased’s executor 

/representative must pass transfer and the surviving spouse. 
 

EXCEPT  
  
 - where the executor is only dealing with deceased’s share 
 - where land has been sold to pay the debts of the estate 
 - where there has been massing of the joint estate and the surviving spouse adiated 
 - where transfer is in favour of the surviving spouse 
 - where the surviving spouse is the executor and has already signed as such 
 
(b) an insolvent person (7) 
 
ANSWER (see page 77 of the study guide) 
 
- An insolvent person no longer has contractual capacity to deal with his/her 

property acquired prior to or during insolvency and  
- the insolvent’s property vests in the Master or the trustee duly appointed by the 

Master without the title deed having to be endorsed.  
- Only the insolvent’s trustee or Master may transfer the property  
- or the provisional trustee with the consent of the Master. 

 
Exceptions:  
 
 Property acquired by an insolvent during insolvency adversely to the trustee, that 

is with the consent of the trustee may be transferred by the insolvent with a 
consent/waiver from the trustee.  

 Property acquired by the insolvent during insolvency, which the court on 
rehabilitation declares to vest in the insolvent. 

 Property re-vesting in insolvent automatically after 10-year rehabilitation 
 
(c) a person married by South African customary union (6) 
 
ANSWER (see page 71 of the study guide) 
 
- Initially there was a distinction between customary marriages concluded before the 

Recognition of Customary Marriages Act 120 of 1998 and those concluded 
afterwards.  

- However, the Constitutional Court case of Gumede has now done away with this 
distinction. 

-  Customary marriages are now all in community of property and profit and loss 
-  unless it is a polygamous customary marriage or an antenuptial contract  was 

concluded. 
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-  Both spouses have limited contractual capacity and need the written, witnessed 
consent of the other spouse to alienate immovable property unless community is 
excluded for some reason. 

- Explain the situation with regard to polygamous and antenuptial marriages as well. 
   [20] 
 
QUESTION 4 
 
4.1 Define or explain in your own words what a certificate of registered title is. (4) 
 
ANSWER (see page 147 of the study guide) 
 
A certificate of title is a deed in the prescribed form, prepared by a conveyancer, 
wherein the Registrar of Deeds certifies who the owner of property/share in property is.  
 
(or a substituting title, containing information derived from the existing title, thereby 
partly replacing the existing title – no transfer of property takes place.) 
 
4.2 Explain in your own words what a mortgage bond is. (4) 
 
ANSWER (see page 179 of the study guide)  
 
Definition according to section 102 of the Deeds Registries Act (DRA) “a bond attested 
by the registrar, which specially hypothecates immovable property” 
 

OR 
 
 a limited real right over a thing belonging to the mortgagor in order to secure repayment 

of a debt owed by the mortgagor or a third person, to the mortgagee 
 

OR 
 

 a student’s own explanation including debt, securing of repayment, immovable 
property, registration in deeds office 

 
4.3 List and briefly explain under what circumstances a transfer by endorsement may 

be effected in terms of 
 
 a) section 45  
 
ANSWER (see page 140 of the study guide)  
 
This transfer by endorsement may be effected where there is immovable property, a 
lease or bond, which is an asset in joint estate in marriage in community of property, 
and one spouse dies, and the surviving spouse lawfully acquires the deceased’s share. 
(The new spouse of the surviving spouse can also acquire a share of the deceased’s 
property in this way: bonus mark to maximum of 4marks) 
   (4) 
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b)  section 45bis(1)(a) 
 
ANSWER (see page 141 of the study guide) 
 
This transfer by endorsement may be effected where there is immovable property, lease 
or bond, which is an asset in joint estate in marriage in community of property and the 
spouses divorce with one spouse lawfully acquiring the other spouse’s share. (4) 
 
c) section 45bis (1A)(a)  
 
ANSWER (see page 144 of the study guide) 
 
This transfer by endorsement may be effected where there is immovable property, a 
lease or bond which is an asset in a joint estate in a marriage in community of property 
and the spouses divorce, with both spouses entitled to half a share. (4) 
   [20] 
 
QUESTION 5 
 
5.1 X purchases Erf 22 Melville from Y, and is granted a loan by Z bank to pay for the 

property. The loan is to be secured by the registration of a first mortgage bond 
over Erf 22 Melville simultaneously with the transfer into X’s name. 

 
a)  Is this a “kustingsbrief”? Substantiate your answer. (5) 
 
ANSWER (see page 203 of the study guide)  
 
Yes, the facts in the case study meet all requirements for a “kustingsbrief”.  
The requirements are that  

•  a bond must be registered simultaneously with a transfer and  
•  must secure the balance of purchase price of the property sold  
•  it must be over the property sold and  
•  must be a first bond 

 
b) Why would a “kustingsbrief” bond be to the advantage of Z bank ? Explain. (2) 
 
ANSWER (see page 202 of the study guide) 
 
As a first bond it enjoys preference, but unlike other first bonds, in the event of the 
insolvency of the the debtor even within six months of registration of the kustingsbrief 
bond, the mortgagee in addition still enjoys that preference. 
 
5.2 What is a participation mortgage bond? (2) 
 
ANSWER (see page 206 of the study guide) 
 
Aparticiaption mortgae bond forms part of an investment scheme whereby members of 
the public may invest in it for a minimum of five years. The scheme then lends money to 
members of the public and businesses against security of mortgage bonds over the 
debtor’s immovable property in favour of the scheme. 
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5.3 Briefly discuss cessions of mortgage bonds.   
 
ANSWER (see page 215 of the study guide) 
 
A cession is an agreement registered in the deeds office to transfer rights from one 
person to another. With the cession of a mortgage bond the bondholder/mortgagee 
cedes his right to claim payment of the debt from the mortgagor to a third person.(1) 
- brief explanation of a cession in security (2) 
- brief explanation of out and out cession (2)  
(Bonus mark if student discussed and distinguished with and without recourse as well.) 
 
5.4 List and briefly explain three exceptions to the general rule contained in section 14 

of the Deeds Registries Act 47 of 1937, whereby registration need not follow the 
same sequence as the transactions giving rise thereto. (6) 

 
ANSWER 
   [20] 
Discuss any three of the exceptions listed under 3.1 of unit 11 for two marks each.  
   
  TOTAL: 100 
 
 
 

EXAMINATION PREPARATION FOR OCT/NOV 2014 AND 
SUPPLEMENTARY MAY/JUNE 2015 EXAMINATION 

 
 
NB: Check timeously that you are eligible to write the examination in this 

module, in other words, that your compulsory assignments have been 
received, assessed and recorded by Unisa. 

 
Please note that Tutorial letter 101 contains detailed unit by unit guidelines as to what is 
important for this subject. Please correct the heading of the third lodgement cover on 
page 24 of the study guide which should read “Example of bond lodgement cover”, 
and not “Bond cancellation lodgement cover”  
 

- The examination paper will include short questions taken from various places in 
the study guide. Therefore, you cannot skip any part of the study guide. There 
will, however, be no true/false questions as in previous examination papers. 

- The conveyancer and his/her duties and responsibilities are an important part of 
the study guide, as well as the analysis of the standard deed of transfer. 

- Vesting clauses and the contractual capacity of various transferors are crucial 
aspects of conveyancing.  

- Certificates of registered title are a difficult, but important aspect of conveyancing.  
- Mortgage bonds generally are important and the last part of the paper contains 

various short (2-4 mark) questions on bonds. 
- The answers to the self-assessment exercises in the study guide are available on 

the myUnisa discussion forum for this subject. 
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If you are still using the unrevised guide of 2012, I would like to take this opportunity to 
inform you of a Constitutional Court decision, namely Gumede v President of the 
Republic of South Africa 2009(3) BCLR 243 (CC). The case relates to 2.2.2.1.6. of unit 
4 of your study guide with regard to customary marriages concluded before the 
Recognition of Customary Marriages Act 120 of 1998. The contractual capacity and 
matrimonial property regimes for these marriages continued to be regulated by the 
customary laws under which they were concluded. In the Gumede case this was held to 
be unconstitutional and therefore that such marriages (like customary marriages 
concluded after the Recognition of Customary Marriages Act 120 of 1998 came into 
effect), would be in community of property (retrospectively). 
 
Afrikaans students may, as in the case of the assignments, answer the questions in the 
examination paper in Afrikaans although the examination paper will only be available in 
English.  
   
You are always welcome to contact me if you have any queries about this subject. You 
will, however, also gain a great deal by visiting this subject’s general discussion forum 
on myUnisa.  
 
Please remember to watch the time when answering the examination questions, as you 
have only a limited time of two hours available. You should therefore use every second 
constructively. Do not waste time answering questions you do not know or writing pages 
answering a question that only counts a few marks.  
 
Use the remaining time before the examination wisely and motivate yourself to study 
really hard. Remember, the end is in sight.   
 
 
 
MS DALITA RAMWELL Telephone number: 012 429-8834 
ramwed@unisa.ac.za  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
UNISA 
/hs  


