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                              IMPORTANT INFORMATION!! 

 
THIS STUDY GUIDE AND TUTORIAL LETTERS YOU WILL RECEIVE CONTAIN 

ALL THE WORK THAT YOU NEED TO S T U D Y  FOR THIS MODULE. PLEASE 

NOTE THAT THERE IS NO PRESCRIBED TEXTBOOK FOR THIS MODULE.  

 

The study guide comprises seven study units covering the following topics:  

Study unit 1: Introduction to social security 

 

This study unit provides an introduction to the concept of social security, its objectives, 

purpose and components. It further provides some background to the development of social 

security in South Africa, how it is financed and administered, and explains the role that 

international law and ILO conventions play in the development of South Africa’s social security 

system. Lastly, the study unit describes the shortcomings in the system and proposals that 

have been made by the Taylor Committee for the reform of the social security system in this 

country. 

 

Study unit 2: Constitutional and rights-based framework 

 

This study unit looks at the constitutional provision on the right to have access to social 

security and the scope of the right to have access to social security in South Africa, 

constitutional supremacy, the right to equality in social security context, migrant workers’ right 

to social security, the enforcement of the right to social security and the limitation of the right. 

 

Study unit 3: Social assistance 

 

This study unit explores social assistance measures available in South Africa. It looks at 

various grants provided for in terms of the Social Assistance Act 13 of 2004, the 

administration of social grants, social relief as a form of assistance, assistance given to people 

who suffered hardships caused by the state and challenges facing the provision of social 

assistance in this country. 

 

Study unit 4: Social insurance 

 

This study unit introduces the concept of social insurance. It further looks at various risks or 

contingencies covered by social insurance in this country namely employment injuries, 

unemployment, sickness, old-age, invalidity and maternity.  
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Study unit 5: Unemployment insurance 

 

This  study  unit  discusses  social  security  measures  available  to  unemployed  people  

due  to illness, maternity, adoption of a child, etc.  

 

Study unit 6: Employment injuries and disease 

 

This study unit discusses social security p r o t e c t i o n  a n d  b e n e f i t s  available to 

employees who suffer a disease or an injury during their working life in South Africa. It 

also looks at statutes that regulate protection of employees under such circumstances and 

how compensation may be claimed.  

 

Study unit 7: Health care  

 

This study unit looks at South Africa’s health care system, the constitutional right to health 

care and health care issues in the social security context. It also looks at the reform of the 

system and the introduction of the National Health Insurance (NHI). 
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INTRODUCTION TO THE STUDY GUIDE 

 

Welcome to Social Security Law (SSL2601). Social security law has become prominent in 

this country since the advent of the Constitution of the Republic of South Africa, 1996. The 

Constitution recognises the right to have access to social security as a basic human right. 

This subject is approached  by firstly defining the concept of social security and 

looking at social security as a fundamental human right. Secondly you are introduced to 

the main components of social security (social assistance and social insurance) and 

protection against various social risks or contingencies. 

 

After studying the contents of this study guide you should be able to  understand the concept 

of social  security,  recognise different  social  risks/contingencies  and  be  able  to  correctly 

a p p l y  social security principles to practical situations or social security related problems. You 

should also be able to advise a person applying for social security benefits about their 

rights and correct procedures that must be followed. 

 

PRESCRIBED MATERIAL 

 

There is no prescribed textbook for this module.  

 

 

THE STRUCTURE OF EACH STUDY UNIT  

 

The study guide is divided into 7 study units. The outcomes which you need to achieve are 

outlined at the beginning of every study unit.  The activities and feedback are incorporated 

into the study units as part of your learning material. The feedback for these activities is 

not necessarily a  m o d e l  a n s w e r  a n d  m a y  i n  c e r t a i n  i n s t a n c e s  simply 

refer you back to your study material. The feedback s h o u l d  help you assess whether 

you understand a particular component of SSL2601 or not. At the end of  each  study  unit  

you  are  given  a  number  of  self-assessment  questions to help you with revision and  

to assist you in achieving the outcomes stated at the beginning of the study unit.  
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HOW TO APPROACH ACTIVITIES AND SELF-ASSESSMENT QUESTIONS IN THE 

STUDY GUIDE  

 

We  recommend  that  you  write  down  your  answers  to  the  activities  and  self-

assessment questions.  It is important to record these answers in the way you would 

advise another person and doing that  will help you to remember what you have studied. 

Some of the activities and self-assessment questions, m i g h t  b e  similar to and a re  on 

the same level as q u e s t io n s y ou m a y e n c o u n t e r i n t h e a s s i g n m e n t s  a n d  e x a m 

i n a t i o n. However, you must remember that, in the examination, you will have neither your 

notes nor your study guide at your disposal. It is therefore important for you to understand 

your module content rather than to memorise the activities and feedback in the study 

guide. 

 

THE IMPORTANCE OF CASE LAW AND LEGISLATION 

 

In this study guide y o u will come across references to both case law and legislation. 

Legislation is put in place to regulate a particular aspect of the law.  Case law, on the other 

hand, is law decided by precedent and studying it will show you how a particular principle 

a p p l i e s  in practice. You may be presented with a quest ion involving facts – one that 

requires you to consider what legislation s a y s  about  the  problem,  and  also  how the 

courts of law have dealt with a similar problem in the past (case law). Please, note that 

references to and discussions of case law in this study guide are sufficient for purposes of 

this module; that is, you are not expected to read beyond what is in the guide. You are 

however, encouraged to do that, in case you would like to broaden your knowledge of the 

subject beyond what is offered by this module.  
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STUDY UNIT 1 

 

INTRODUCTION TO SOCIAL SECURITY 
 

 

In this study unit we introduce the concept of social security and the social security 

system in South Africa.  We would like to advise you to go through t h i s  s t u d y  u n i t  

a g a i n  once you have completed the rest of the study guide, since it gives you a general 

overview of the broad spectrum of social security.  

 

AFTER STUDYING THIS STUDY UNIT YOU SHOULD BE ABLE TO: 

 

 define the concept of social security 

 describe the different components of social security 

 describe the historical development of social security in South  

 Africa. 

 describe the nature of South Africa’s social security system, and its  

 shortcomings. 

 explain the role played by international law and the International Labour  

 Organisation (ILO) conventions on the development of South Africa’s social  

 security system 

 explain how social security is financed and administered in South Africa 

 

1.1   INTRODUCTION 

 

Social security is primarily concerned with providing a safety-net for members of society 

against economic and social hardships. It consists of, among other things, social assistance, 

social insurance, social relief, social upliftment and social compensation. Social assistance 

and social insurance are the two most important components of social security. 

 

1.2    THE OBJECTIVE OF SOCIAL SECURITY 

 

The purpose of social security is to assist destitute or poor members of society. It aims to 

provide a minimum standard of living below which no one should fall. A person whose 

income is insufficient to afford the basic necessities of life is considered to be poor. This 

may also be referred to as absolute poverty. However, poverty can also be defined in 

relative terms. When taking  a relative  approach,  one has  to take account  of  the living  

standards  that  prevail  in a particular  society.   
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Poverty is defined relative to the rest of society and the range of incomes enjoyed by 

members of that society. In other words, a person who, as a result of an inadequate 

income,  is not  able  to enjoy  the level  of living  standard  typical  of a specific  society  

will be considered  to be poor. It should be noted, however, that whichever approach is 

followed, the central aim of a social security system is to provide benefits to alleviate 

poverty. 

 
[Please note:  In examining the role and legal framework of social security you should appreciate the 

fundamental objective  of social  security,  namely  to provide  financial  support,  usually  in the form of a 

benefit payment, to those deemed to be poor or facing a drop in their income security with the resultant 

threat of poverty]. 

 

1.3    DEFINITION OF THE SOCIAL SECURITY CONCEPT 

 

1.3.1 General 

 

Social security has no fixed meaning and its definition is subject to constant change and 

development over time – depending on the circumstances that prevail in a particular 

country. Thus, different countries look at social security differently.  A   number   of   

factors,   including structural,  cultural,  historical,  po l i t i ca l ,  and  a  country’s  socio-

economic  situation,  play  a  huge  role  in shaping and defining that country’s approach to 

social security. 

 

1.3.2 South Africa’s social security system 

 

In South Africa, social security has its roots in section 27(1) (c) of the Constitution of the Republic 

of South Africa, 1996. Section 27 provides as follows: 

 
(1) Everyone has the right to have access to - 

(a) health care services, including reproductive health care;  

(b) sufficient food and water; and 

(c) social security,  including,  if  they  are  unable  to  support  themselves  and  their         

dependants, appropriate social assistance. 

(2) The state must take reasonable legislative and other measures, within its available resources, to 

achieve the progressive realisation of each of these rights. 

(3) No one may be refused emergency medical treatment. 

This section gives everyone the right to have access to social security, including appropriate   

social assistance if they are unable to support themselves and their dependants. In 

Chapter 7 of the White  Paper  for  Social  Welfare  (1997),  South  Africa’s  Department  

of  Social  Welfare  and Population  Development  (GN 1108  in GG  18166  of  August  

1997)  defined  social  security  as follows: 
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“Social  security covers a wide variety of public and private measures that provide cash or in-kind 

benefits or both, first, in the event of an individual’s earning power permanently ceasing, being 

interrupted,   never developing  or  being  exercised  only  at  unacceptable   social  cost  and  such 

person being unable to avoid poverty and secondly, in order to maintain children. The domains of 

social security are poverty prevention, poverty alleviation, social compensation and income 

distribution.” 

 

The White Paper goes on to list old age, disability, child and family care and poverty relief 

under social assistance and further lists unemployment, ill health, maternity, child rearing, 

widowhood, disability  and  old  age  under  social  protection.  South Africa’s social security 

system is thus largely risk or contingency based. 

 

The terms “ social security” and “ social assistance” are not clearly defined in South 

Africa and are very often used interchangeably with other terms such as “social 

protection”, “social welfare” and “social insurance”. 

 

Formal   social   security   is characterised   by its division   into   social   insurance   and   

social assistance. Social assistance in South Africa comprises mainly the grant system, 

which allows the poor and indigent people access to certain grants.  These  grants  include  

the old  age grant,  the disability  grant  and  child  grants  (in the form  of the child-

support  grant,  the care-dependency grant and the foster-child grant). Social assistance 

also provides for social services, social relief, and charity.  

Social relief comes in the form of short-term or temporary measures aimed at individuals 

or communities who are in crisis, for example, communities affected by floods. 

 

Social insurance entails statutory schemes that provide protection against unemployment, 

occupational injuries and diseases – as well as injuries occurring as a result of road 

accidents. Social insurance for health and retirement is not provided for through statutory 

schemes, but through several private schemes that provide protection against these 

“ risks”.  This is called the risk-based approach.  Because South Africa has followed a risk-

based approach, the present system lacks a comprehensive approach to social protection. 

 

The Taylor Committee (Transforming the Present – Protecting the Future: Report of the 

Committee of Inquiry into a Comprehensive System of Social Security for South Africa) 

recommended in its 2002 R eport that South  A f r i ca ’ s  soc ia l  secu r i t y  sys tem  

m u s t  be changed in order to address the underlying structural and material basis of 

social exclusion, as well as poverty.  Social  insurance is also often available only to 

people in formal employment who qualify as “ employees” to the exclusion of those employed 

in the informal sector and those who do not qualify as employees as defined by various pieces of 

legislation. This is a very narrow concept with limited application. It is also problematic under 
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South African labour law to determine who qualifies as an employee. Public and private 

role players are involved in both social assistance and social insurance. 

 

1.3.3   International Labour Organization definition of social security 

 

The International Labour Organisation (ILO) defines the social security concept as 

follows: 

 
“…..it   can  mean  the  protection  which  society  provides  for  its  members,  through  a  series  of  

public measures,   against   the   economic   and   social   distress   that   otherwise   would   be   

caused   by  the stoppage or substantial reduction of earnings resulting from sickness, maternity, 

employment injury, unemployment,   invalidity,   old  age  and  death;  the  provision  of  medical  

care;  and  the provision of subsidies for families with children.” 

 

It should be noted, however, that there is not a single ILO convention that i s  dealing 

specifically with social security and that defines the concept. Most ILO conventions focus on 

the various contingencies and on the benefits that must be provided in respect of those 

contingencies. 

 

ILO  Soc ia l  Secu r i t y  (M in imum Standa rds)  Convention 1 0 2  o f  1 9 5 2   lists  nine  

classic  risks  that  every  social  security s ys t e m  must  aim  to  prov ide protection  

against,  namely  medical  care,   sickness  benefit,    unemployment  benefit,    old   age   

benefit, employment  injury  benefit,  family  benefit,  maternity  benefit,  invalidity  benefit,  

and  survivors′ benefit. The Convention compels each ratifying country to establish a 

minimum of three social security branches.  At  least  one  of  these  three  must  address  

either  unemployment,  or  old age,   or invalidity,  or  employment  injury,  or  survivors’  

benefits  –  and  minimum  standards  of coverage and benefits must be applied. 

 

 

1.4     THE DEVELOPMENT OF SOCIAL SECURITY IN SOUTH AFRICA 

 

From time immemorial, societies have attempted in various ways to protect people against 

social and economic adversities. These same societies have looked to their families, 

clans, tribes, communities,  religious  groups  and  authorities,  chiefs  and  kings,  to  meet  

their  needs during times  of distress.  But the processes  of industrialisation  and 

urbanisation  that have  swept the world  over  the  past  200  years  have  affected  

traditional social  security  arrangements  everywhere.  The origins  of  the  modern  

system  of  social  security  date  back  to  the  late  nineteenth  century  in Europe, but it 

was only in the three decades following the Second World War that it developed its 

characteristic features. 
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Traditional arrangements have mostly tried to meet urgent needs for subsistence and to 

provide against contingencies.  The definitions of “ needs   and contingencies” and the exact 

n a t u r e  o f  arrangements to address them have differed from one society to another 

and have a l s o  evolved over time. These arrangements reflect the values, beliefs, and 

customs of the people, but also their economic systems, social structures, and political 

institutions. The arrangements a society makes to meet the essential subsistence needs 

and contingencies of i t s  m e m b e r s  constitute a s o c i a l  security system.  However,  in  

the case of South  Africa  and  under  the  apartheid  government,  the system  of  social  

security  was  implemented  to  exclude  Africans  from  benefiting  and  social security  

was  reserved  for  the  white  minority.  This  was  in  an  era  characterised  by  political 

relations  of  domination,  and  by  an  economic  system  that  marginalised  the  majority  

of  the African population and excluded them from participating in the opportunities it 

offered. 

 

The first inclusive democratic elections in 1994 marked a peaceful transition from apartheid 

to democracy. This introduced an era of racial and gender equality, multi-party democracy, 

and freedom of movement. The democratic government intended to ensure that the 

backlog of social needs would be addressed, by introducing programmes aimed at socio-

economic reform. 

 

South Africa has inherited a social security system that is remarkably comprehensive for a 

middle-income, developing country.  The system is, however, characterized by 

fragmentation. There is no coherent social security approach and little synergy is reflected in 

the construction, establishment, functioning, purpose of, or cooperation between these 

schemes. The regulatory framework of the present system clearly reflects this fragmented 

state. Certain risks – such as maternity, family, death and survivor benefits – are not 

regulated by separate laws but are, to a limited extent, provided   for within the framework   

of other laws.   

For  example,  maternity protection  is  regulated  in  terms  of  the  Labour  Relations  Act 

66  of  1995  (LRA),  the  Basic Conditions of Employment Act 75 of 1997 (BCEA) and the 

Unemployment Insurance Act 63 of 2001  (UIA)  (as  amended  by  the  Unemployment   

Insurance  Amendment  Act  32  of  2003). Another shortcoming of the present social 

security system is the fragmented nature of its administration system, with different 

government departments in control of different parts of the system. 

 

The social assistance system follows a categorical approach.  This means that only certain 

categories of the indigent are targeted for purposes of social assistance protection, namely 

the elderly, children and the disabled. The levels of benefit provided by the various 



 
 
   SSL2601/501 

12 
 

grants remain low, and this is a problem. Social assistance also suffers from its share of 

administrative problems.  

 

ACTIVITY 

 

Lebo is very poor. She is unemployed and lives in a squatter camp with her mother and 

four children.  L e b o  has heard about democracy and the Bill of Rights and she thought 

that the new government would improve her living conditions. Is there hope for someone 

like Lebo? Does the Constitution really help her? 

 

Write down few main thoughts for an answer and compare these to the feedback 

provided. Then, make a summary of the key concepts.  

 

FEEDBACK 

 

It  should  be  clear  to  you  that  the  fundamental  right  to  have  access  to  social  

security entrenched  in section 27 of the Constitution  is not merely an abstract right, 

but that there is also an obligation  on the state to take reasonable  legislative  and 

other measures,  within  its available resources, to achieve the progressive realisation of 

this right.  

 

This means that social security should actually be developed and its protective scope 

extended to help people such as Lebo, through social assistance arrangements. 

Remember that the right to have access to social security is extended to those who are not 

able to support themselves or their dependants, by guaranteeing them the right of access to 

appropriate social assistance. 

 
[There have been a number of cases that dealt with other related rights. For example, in the case of 

Government of the Republic of South Africa v Grootboom & others 2000 11 BCLR 1169 (CC), the court 

compelled the government to make provision for the poorest of the poor in terms of its own 

Constitutional obligation. 

 

The facts of the case are as follows. Mrs Grootboom and the other respondents were evicted from 

private land which they had occupied illegally.  They had previously lived in the Wallacedene squatter  camp  

under  lamentable  conditions  and  had  then  moved  their  shacks  to privately owned land earmarked for 

low-cost housing. 

 

When  evicted  from  the  private  land,  they  went  back  to  Wallacedene only  to  find  that  their former 

sites had been occupied by others. In the process of eviction, the respondents’ homes were bulldozed 

and burnt and their possessions destroyed. With literally nowhere to go, they found shelter on the 

Wallacedene sports field. They approached the court and demanded that the municipality meet its 

constitutional obligations to provide them with access to a d e q u a t e  housing and to provide them with 

temporary accommodation. 
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The court ordered the Municipality to devise and implement, within its available resources, a comprehensive 

and coordinated programme for progressively realising the right of access to adequate housing. The 

programme had to include reasonable measures to provide relief for people who had no access to land, 

for people who had no roof over their heads and for people who were living in intolerable conditions or in 

crisis situations.] 

 

Reform of the present social security system has been on the table for some time and, in 

2002, the Taylor Committee was appointed to look at ways in which to change the 

present system to make it more comprehensive.  The C ommittee made a number of 

r e c o m m e n d a t i o n s  but very few of these culminated in legislative reform.   

The social security system is still based on the underlying assumption that those in formal 

employment can support themselves through work, and that unemployment is a 

temporary condition. Although the idea is that people earn a living through employment 

rather than state-sponsored social assistance, there is still a long way to go before   this   

is   achieved.   Given   the   high   unemployment    figure   in   the   country,   full 

employment  is not  a feasible  scenario  in the short  or medium  term  and  the present  

South African  social  security  system  remains  in  dire  need  of  reform.   

 

We would  like you to n o t e   that,  even  though  South Africa has a social  security  

system  that  is relatively  comprehensive for  a developing  country  with  limited  

resources,  the  system suffers from many insufficiencies. The shortcomings in the 

system relate mainly to the fact that it does not provide adequate protection for the 

majority of the population. Many people are not protected at all by the system and are 

therefore without social security of any kind. Others, who do receive benefits, find that 

these are not enough to help them improve their living standards and, as a result, they 

remain poor. 

 

Throughout  this  module,  you  should keep  in  mind  what  the  present  system  of  

social security  is like,  and    come  to understand  the  shortcomings  of  the  present 

system as far as the various social risks are concerned. 

 

1.5 THE ROLE PLAYED BY INTERNATIONAL LAW AND THE ILO IN THE 

DEVELOPMENT OF SOUTH AFRICA’S SOCIAL SECURITY SYSTEM 

 

The introduction of the Bill of Rights i n  t h e  C o n s t i t u t i o n  o f  t h e  R e p u b l i c  

o f  S o u t h  A f r i c a , 1996 together with the dawn of democracy in t h i s  c o u n t r y , has 

reaffirmed the country’s commitment to complying with international laws and standards. 

 

Section 39 of the Constitution provides that, when interpreting the Bill of Rights, a court, 

tribunal or forum must consider international law and may consider foreign law. 
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International law includes treaties, conventions, declarations, charters, and customary 

international law. It is made up of rules that regulate not only relationships between 

states, but also between international organisations, states and individuals at 

international level. Nonetheless, it can also be accepted that human rights operate not 

only at national level, but also at international level and that they thereby attract the 

application of international law. O t h e r  s e c t i o n s  r e l e v a n t  i n  t h i s  r e g a r d  a r e  

sections 232-234 of the Constitution. For example section 233 requires the courts to prefer a 

reasonable interpretation of legislation that is consistent with international law while section 

232 recognises customary international law as long as it is consistent with the Constitution or 

an Act of Parliament. Section 234 gives Parliament permission to adopt Charter of rights that 

are in line with the Constitution. In this regard South Africa has ratified a number of 

international instruments. 

 

Social  security  is  considered  to  be  an  internationally  recognised  human  right  that  

must  be respected, protected, promoted and fulfilled by all governments of the world. In 

South Africa, a number of statutes provide both the administrative and regulatory framework 

for different social security risks. These give effect to the right to social security and to 

the responsibility of the state to take reasonable legislative and other measures to 

achieve the progressive realisation of that right. For example, social assistance benefits are 

provided for in terms of the Social Assistance    Act 1 3  o f  2 0 0 4  ( w h i c h  r e p l a c e d  

t h e  S o c i a l  A s s i s t a n c e  A c t  59 of 1992); unemployment     benefits     are  

provided  for  in  terms  of the Unemployment Insurance Act of 2001; retirement 

p r o v i s i o n  is provided for and regulated in terms of the Pension Funds Act 24 of 1956; 

and compensation for injuries and diseases contracted at work are provided for in terms 

of the Compensation for Occupational  Injuries and Diseases Act 130 of 1993. 

 

International bodies such as the United Nations (UN) and the International Labour 

Organisation (ILO) play a significant role in the promotion and protection of the right to 

social security and these   are   the two   most   important   international   bodies   in this 

regard. The following   UN instruments  contain  important  provisions  on  the  right  to  

social  security:  the  UN  Charter,  the Universal  Declaration  of  Human  Rights,  and  the  

International  Covenant  on  Economic,  Social and Cultural Rights. The ILO’s current legal 

framework, on the other hand, embodies a number of conventions and recommendations 

which contain provisions on the right to social security. Among these are the Social 

Security (Minimum Standards) Convention 1 0 2 ; the Convention on the Elimination of All 

Forms of Discrimination Against Women (CEDAW); and the 1944 Income Security 

Recommendation (Recommendation 67). 

 

The  standards  set  by  the  ILO  take  the  form  of  conventions  or  recommendations  

and  are adopted at its annual International Labour Conference. The conventions 
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established by the ILO set out basic principles and requirements that must, for the sake 

of consistency, be followed by different countries when making national laws. These 

requirements are aligned with the minimum level guaranteed by the conventions and 

known as the minimum core content or core obligation. A core content or obligation in 

this regard refers to the essential element or elements without which a right loses its 

substantive significance as a human right and in the absence of which a state party to 

the ILO conventions should be considered to be in violation of its international obligations. It  

has  also  been  described  as  a  floor  below  which  conditions  should  not  be 

permitted to fall. ILO conventions are thus designed to ensure minimum coverage. 

Compliance with the standards is monitored by the ILO and the legal status of a ratified 

ILO convention is that of an international treaty. 

 

Supplementary   schemes  providing  benefits  over  and  above  those  of  the  basic  

standards provided  for  by  the  conventions  may  be  instituted  entirely  according  to  the  

wishes  of  each individual national legislator.  

 

1.6     FINANCING SOCIAL SECURITY IN SOUTH AFRICA 

 

Social security schemes are either contributory or non-contributory.  Non-c ontributory  

schemes take  the  form  of  social  assistance  and  are  funded  by  government  

through  tax  revenue. Conversely, contributory schemes are based on the principle of 

social insurance. Here, people make contributions while working so that they are eligible 

for benefits during periods when they are not working – f o r  e x a m p l e ,  because of 

old age.  Thus an important aim of a contributory scheme is that it seeks to redistribute 

resources over a person’s lifetime by deducting income when that person is employed 

and paying it back when he or she is not employed.   

Such a scheme is clearly based on the notion of insurance in the sense that the 

contributions are made, for example, by an employer deducting the amount of the 

contribution from an employee’s wages. 

 

The deductions are then transferred to a retirement fund as a form of insurance 

premium to cover the possible risk that the contributor will not be able to obtain wages 

through employment at some future time. Such a scheme also redistributes resources in 

another way in that it can also  be  seen  as  a  pooling  of  resources  by  all  those  

participating. This brings with it the possibility   for   the redistribution   of resources at any   

point   from   those   who   are   paying contributions to those who are receiving benefits.  
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1.7     ADMINISTRATION OF SOCIAL SECURITY IN SOUTH AFRICA 

 

In South Africa, social security organisations operate at different levels, namely central, 

regional and local. Their focus is mainly on policy and co-ordination at central level, and on 

actual delivery at the local level. Social assistance is provided by the government (by 

the Department of Social Development through the South African Social Security Agency 

(SASSA)) while social insurance is provided by both the government and by private 

institutions (the latter in the form of, for example, insurance companies and various funds). 

Here, government plays a predominantly regulatory and supervisory role here.  

 

1.8     SHORTCOMINGS IN THE SYSTEM 

 

A closer analysis of the present formal social security system confirms that the system 

suffers from many deficiencies. The exclusionary nature of the system (which, in a 

sense, underlies all the other shortcomings of the system) is especially important. This is 

because it leads to the continued exclusion of people from formal social security 

protection and to increased reliance on informal social security.  Several  categories  of  

people  are  excluded  from  social  security protection, mainly because the system 

follows a limited, risk-based approach and also extends cover only to those who qualify 

as “ employees”,  or who qualify according to similar terms that are used.  The  

administration  of  the  system  is  also  fragmented,  which  leads  to  increasing 

inefficiency, confusion  and  a  lack  of  accountability. Different government departments are 

in control of different parts of the social security system and there is no overarching 

national body dealing with all aspects of social security. 

 
[Please note:  In the case of Khosa and others v The Minister of Social Development and others; Mahlaule 

and others v The Minister of Social Development and others, the exclusionary nature of the present social 

assistance system came under the scrutiny of the Constitutional Court. The court ordered that the scope of 

protection of social   assistance     be   extended   to   include   permanent     residents.   Both these cases 

concerned a constitutional challenge to certain provisions of the Social Assistance Act 59 of 1992. In both 

matters, the applicants   were Mozambican   citizens   who   had   acquired permanent residence status in 

South Africa. All of the applicants would have qualified for social assistance under the Act, were it not for 

the fact that they were not South African citizens. The applicants concluded that their exclusion from 

social assistance  was  inconsistent  with  the  state’s  obligations  under  section  27(1)(c)  of  the  Constitution  

to provide " everyone”  with a right of access to social security. 

 

They also contended that their exclusion also limited their right to equality and was unfair   in   terms   of   

section   9   of   the   Constitution   (which guarantees everyone a right to equality) and unjustifiable in terms 

of section 36 (the general limitation clause) of the Constitution. 

 

The court found that the term “ everyone” as used in section 27 also includes non-citizens and, for the 

purposes of the case, permanent residents.  For example,  as regards  the right of access to land,  the 

Constitution specifically  restricts  access  of  the  right  to  “citizens”.   The Constitution expressly provides that 
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the Bill of Rights enshrines the rights of “ all people in our country”.  In the light thereof, and in the 

absence of any indication that section 27(1) is restricted only to citizens (as is the case in s 25(2)  with 

regard  to  the  right  of  access  to  land),  the  word  “everyone”   in section 27(1) cannot be construed to 

refer only to “citizens”.  The court specifically extended the right of access to social security t o  permanent 

residents only.  The position of permanent residents is different from that of temporary or illegal residents.  It  

would  be  reasonable  to  exclude  workers  who  are  citizens  of  other  countries  and  who  are  not 

permanent  residents  of  South  Africa,  as well as  visitors  and  illegal  residents  who  have tenuous links 

with the country. Permanent residents, however, differ from temporary or illegal residents. They reside 

legally  in  the  country  and  have  made  South  Africa  their  home.  If away from South Africa, they are 

compelled to return to the country at least once every three years in order not to forfeit their right to 

residency. They are in much the same position as citizens, and they even owe a duty of allegiance to the 

state. The court therefore found that it is reasonable to exclude temporary residents from the right of 

access to social security. In order to ensure that permanent residents do not become a burden on the 

state, the state must exercise care with regard to the admission procedure. It  must  therefore  act  at  the  time  

that  admission  takes  place  and  cannot  later  try  to  curb  costs  by withholding  certain  benefits  from  

permanent  residents.  If  a  mistake  is  made  in  this  regard  and  a permanent    resident   becomes   a   

burden,   then   the   cost   must   be   paid   for   because   of   the constitutional  commitment  to develop  a 

caring society  and to grant access to socio-economic rights to all who make their homes here. The court 

found that the denial of access to social grants for permanent residents who, but for their citizenship, would 

otherwise have qualified for such assistance,   does   not constitute a reasonable legislative measure as 

contemplated by section 27(2) of the Constitution.] 

 

The risk-based  approach is too limited to apply in a developing  country such as South 

Africa where  other  risks  – such  as  significant  capital  expenditure, crop  failures  or 

HIV/AIDS  – also pose threats to the social security of the people and where there is a 

difference between typical social  security  risks  in  rural  and  urban  areas.  The present 

risks against which protection is provided are regulated by legislation that has been 

specifically drafted to regulate coverage of such contingencies.  

This, in turn, has led to an ad hoc system of coverage of the various risks without a clear, 

overarching policy being in place.  The  regulatory framework  of  the  present social  security  

system  clearly  reflects  a  fragmented  state.   

 

Certain risks, such as maternity, family, death and survivor benefits, are not regulated by 

separate laws/statutes, but are, to a limited extent, provided for within the framework of 

other laws.  For example, maternity protection is regulated in terms of the Labour Relations 

Act, the Basic Conditions of Employment Act and the Unemployment Insurance Act. There 

are in excess of 25 special pieces of legislation governing the social security system in 

South Africa.  

 

1.9      PROPOSAL FOR SOCIAL SECURITY REFORM - TAYLOR COMMITTEE 

 

The  Taylor  Committee  was  appointed  to  look  at  ways  of  making  the  overall  system  

more inclusive. In its Report titled “Transforming the Present – Protecting the Future: Report 
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of the Committee of Inquiry into a Comprehensive System of Social Security for South Africa, 

March 2002” , the committee recommended that an overall strategy or aim for social 

security should be developed. It proposed that social security should be aimed at providing 

comprehensive social protection   – something   that would enable the system to address 

multifaceted poverty – and that it should do so by way of a number of measures and a 

basket of services.  

 

The Taylor Committee recommended a move away from a risk-based approach to an 

approach  entailing  comprehensive social  protection  (CSP)  which  could  provide  everyone  

with an adequate  standard  of living CSP should be seen as the overall purpose of the 

system, whereas, previously, the overall purpose was seen as protection against certain 

social security risks. The committee proposed a new definition for social security which 

would  influence  the  way  in  which  the  present  system  operates  –  and  it  proposed  

that government  s h o u l d  accept  a  broader  concept  of  comprehensive  social  

protection.  Comprehensive social protection (CSP) means the provision of basic means for 

all people living in the country to effectively  participate  and  advance  in social  and  

economic  life  and,  in turn,  to contribute  to social and economic life. 

 

Comprehensive  social  protection  is  aimed  at  creating  measures  that  will  address  

income poverty  in  order  to  provide  adequate  basic  income.  For example,  the  social  

grant  system provides  eligible  beneficiaries  with monthly  payments  from  the state 

coffers  so that they can access   certain   basic   services (“capability poverty”).    Basic 

services   in this context  include the provision of infrastructure,  roads, telecommunications,  

sanitation,  water, electricity,  education,  housing  and the  like  (capability  poverty).   

S ocial  protection  is  aimed  at  asset  poverty  so  that everyone  who is eligible  can 

have access to income-generating  assets. Thirdly, it should address special needs. This   

would   include provision in  the case of people with  disabilities, people with children and 

who need child support. Provision or protection offered should be as universal as possible. 

These must be supported by a social insurance component which should have a wider scope 

of protection than the current one.  

 

1.10          CONCLUSION 

 

Now that you have completed this study unit, you should have  a broader idea of what social 

security entails. You should also have an idea of the nature of the social security system in 

South Africa. You are advised to study this study unit again once you have worked 

through the whole study guide as that will enable you to grasp the concepts and facts 

surrounding social security better.  In  the  next  study  unit,  we  look  at  the  constitutional  

provisions  of  the right of access to social security.  
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SELF-ASSESSMENT QUESTIONS 

 

1. What are the objectives of social security? 

2. What is the difference between social assistance and social insurance? 

3. Define social security in your own words. 

4. Explain how the ILO defines social security. 

5. Describe shortcomings found in South Africa’s social security system. 

6. What is the meaning of core-content? 

7. Mention the recommendations made by the Taylor Committee for social security reform in 

South Africa. 

8. Describe the historical development of South Africa’s social security system. 

9. What is the role played by international law in the development of South Africa’s social 

security system? 

10. Explain how social security is financed and administered in South Africa. 
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STUDY UNIT 2: 

CONSTITUTIONAL AND RIGHTS-BASED FRAMEWORK 

 

 

In the previous study unit we discussed social security and some related concepts. This study 

unit looks at the constitutional framework on the right to have access to social security, 

including migrant workers’s right to social security, the enforcement of the right to social 

security and the limitation of the right to have access to social security.  

 

AFTER STUDYING THIS STUDY UNIT, YOU SHOULD BE ABLE TO: 

 

 describe the constitutional provisions on the right of access to social security 

 explain how the Constitution impacts on South Africa’s social security system 

 describe the scope of the right to have access to social security in South Africa 

 explain how the right of access to social security can be limited 

 describe what unfair discrimination is (as opposed to discrimination) and how it is   

 prohibited in terms of the Constitution 

 draw a distinction between discrimination on a listed ground and discrimination on 

 an unlisted ground. 

 draw a distinction between direct and indirect discrimination 

 explain how discrimination can be justified 

 explain the extent to to which discrimination in the provision of social security still 

 exists in South Ferican social security legislation 

 describe the precarious legal position of migrant workers with regard to the 

 provisions of social secuirty benefits in South Africa. 

 

2.1      INTRODUCTION 

 

The Constitution o f  t h e  R e p u b l i c  o f  S o u t h  A f r i c a ,  1 9 9 6  makes provision for 

fundamental rights in i t s  Bill of Rights. The right to social security, as provided for in 

section 27 of the Constitution, is of great importance in this regard as social security is a 

recognised human right in international human rights law. 
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In terms of section 27, the Constitution gives everyone the right to have access to social 

security, including, if they are unable to support themselves and their dependants, 

appropriate social assistance. In other words, the Constitution views social security as an 

umbrella concept that covers – amongst other things – social assistance which may 

come in the form of social grants and  social insurance, w h i c h  t a k e s  t h e  f o r m  o f  

i n s u r a n c e  s c h e m e s  s u c h  a s   private retirement schemes and unemployment 

insurance fund. However, the Constitution does not provide definitions for social 

assistance and social insurance.  

 

2.2 THE SUPREMACY OF THE CONSTITUTION AND THE RIGHT OF ACCESS TO 

SOCIAL SECURITY 

 

The Constitution is the supreme law of the c o u n t r y . Any law or conduct inconsistent 

with it is invalid and the obligations imposed by it must be fulfilled. In addition, the state 

must respect, protect, promote and fulfil the rights in the Bill of Rights. One of the aims of 

the Constitution is to heal the divisions of the past and to establish a society based on 

democratic values, social justice and fundamental human rights.  

 

A further aim is to improve the quality of life of all citizens and to free the potential of each 

person. Social security (and informal social security) can play an  important  role  in  

ensuring  social  justice,  in  freeing  the  potential  of  all  citizens  and  in improving  their 

quality  of life. Section 1 of the Constitution contains the values on which the country is 

founded, including human dignity, the achievement of equality and the advancement of 

human rights and freedoms. In the Government of the Republic of South Africa and 

others v Grootboom and others, the court relied heavily on the right to human dignity as a 

core value underlying all other human rights. This value of human dignity has also been 

embodied as a fundamental right. In any discussion of the social security regulatory 

framework it is imperative to  consider  the  underlying  foundation  of  the  framework  

which,  in  this  case,  would  be  the constitutional  imperative  to  guarantee  everyone  

access  to  social  security  as  a  fundamental right. 

 

This discussion, and the interpretation of other constitutionally protected socio-economic  

rights, will  give  y o u  important  pointers  as  to  the  interpretation   of  the  right  to  

social  security  as  a fundamental (socio-economic) right. The view of the Constitutional 

Court in this regard will also provide important guidelines on the shaping of future policy 

and the development of a social security policy in the context of the right of access to 

social security as a fundamental right.  
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This right,  together  with  the  other  socio-economic  rights  in  the  Constitution,  has  

already  been declared justiciable and enforceable in Ex Parte Chairperson of the 

Constitutional Assembly: In Re Certification of the Constitution of the Republic of South 

Africa 1996 (4) SA 744 at pars 77-8 (CC); this was reaffirmed in the following decisions: 

Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 at 60-61 (par 

20) (CC); Minister of Health and Others v Treatment Action Campaign and Others (2) 

2002 (5) SA 721 at par 39 (CC) (‗TAC (No 2)’).  

 

2.3     OBLIGATIONS ARISING FROM THE CONSTITUTION 

 

As previously stated, the Constitution is the supreme law of the country. The Bill of Rights is 

especially entrenched in the Constitution and it binds the executive, the judiciary and all 

organs of state, as well as natural or juristic persons, provided certain conditions have 

been met (s 8 of the Constitution). This means that the right of access to social security, 

as well as other relevant rights  such  as  the  right  to  equality,  has  to  be  realised  and  

applied  by  all  the  functionaries mentioned in section 8.  

This would include institutions regarded as private but that conform to the definition of 

“organ of state”. In terms of general constitutional law, an organ of state acts as a 

functionary of the state. The non-state organs also occupy central positions in the 

provision of key services and goods essential for the day-to-day life of individuals.  

 
[PLEASE NOTE: It is clear from a reading of section 8 of the Constitution that the Bill of Rights is intended to 

apply to all branches of the state, namely the legislature, the executive, the judiciary and all organs of state.  

The  Bill  of  Rights  has  vertical  operation   by  virtue  of  the  fact  that  it  is primarily   directed   at 

protecting  the  fundamental  human  rights  and  freedoms  of  the  individual against infringement  by the 

state.  This  point,  however,  raises  the  important  question  of  whether  the Bill of Rights also operates 

horizontally in the sense that it also grants protection against infringements  of fundamental  rights by private  

third  parties.  The answer to this question is twofold.  

 

Firstly, section 8(2) of the Bill of Rights specifically states that the Bill of Rights binds both natural and juristic 

persons to the extent that the rights are applicable and taking into account the nature of  the  rights  and  the  

nature  of  any  duty  imposed  by  the  rights.  Secondly, the horizontal application of the Bill of Rights may 

also be effected through legislation. Some provisions of the Bill of Rights instruct the state to enact legislation 

to give effect to the rights entrenched in the Constitution. See, for example, in this regard, section 9(4) of the 

Bill of Rights, which requires the state t o prevent or to prohibit unfair discrimination.   In   this   regard,   two   

Acts,   namely   the Employment Equity Act 55 of 1998 and the Promotion of Equality and Prevention of 

Unfair Discrimination Act 4 of 2000, have been enacted   with the purpose  of  preventing  and  prohibiting  

unfair  discrimination  between  individuals.]  
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In terms of section 7(2) of the Constitution, the state has a duty to promote and fulfil 

everyone’s rights. This duty gives the beneficiaries the right to require positive assistance 

or a benefit or service from the state. The duties to protect, promote, and fulfil in section 

7 of the Constitution place a positive duty on the state and it is argued that these duties 

also require positive action from the courts. On the other hand, all fundamental rights 

require the state to protect citizens from political, economic and social interference with 

their rights. 

 

Section  27(2)  of  the  Constitution  obliges  the  state  to  take  reasonable  legislative  and  

other measures,  within its available  resources,  to achieve the progressive  realisation  of 

the right to have access  to social security.  The obligation includes the adoption of 

enabling strategies to assist people to gain access to the rights through their own 

endeavours and initiatives, as well as more direct forms of assistance to groups in 

particularly disadvantageous or vulnerable circumstances. The  state  needs  to  take  

reasonable  legislative  measures  together  with  well- directed  policies  and  programmes,  

for  example  by  making  policy  and  law  that  would  allow people to establish or join 

retirement schemes. These policies and programmes must be reasonable both in their 

conception and in their implementation.  

 

2.4 THE SCOPE OF EVERYONE’S RIGHT TO HAVE ACCESS TO SOCIAL 

SECURITY IN TERMS OF SECTION 27 OF THE CONSTITUTION 

 

2.4.1     General 

 

Section 27 of the Constitution grants everyone the right to have access to social 

security. On the other hand, section 27(2) provides an internal limitation to the rights 

granted in section 27. Critical elements of section 27 are discussed below.  

 

2.4.2   Section 27 gives “everyone” the right to have access to social security 

 

One of the challenges this country was facing with regard to the provision of social security to 

everyone was the exclusion of non-nationals.  Before the Khosa decision,  non-nationals  

– other than  in  exceptional cases  –  were  generally excluded from  the  South  African 

social  security system. This was also the case with almost all social assistance benefits, 

as well as for certain branches of social insurance. 
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[Please  note:   The  exclusionary   nature  of  South  Africa’s  social  assistance   system  came  under the 

scrutiny of the Constitutional Court in Khosa and others v The Minister of Social Development and  others; 

Mahlaule   and  others   v  The   Minister   of  Social   Development   and  others.   The applicants in these 

two cases were Mozambican citizens who had acquired permanent residence status in South Africa. All of 

the applicants,  save for the second  applicant  in the Khosa  case (who came  to  SA  to  work  until  his 

retirement in May 1992), had fled Mozambique  in the 1980s as a result of the outbreak of civil war and 

had sought refuge in South Africa. 

 

The applicants (including children who were then below the age of 7 and would have qualified for a child 

support grant) were destitute and would have qualified for social assistance under the Social Assistance 

Act 59 of 1992 were it not for the fact that they were not South African citizens. The Court, in both 

cases, had to deal with a constitutional challenge to, among others, sections 3(c); 4(b)(ii) of the Social 

Assistance Act of 1992 and 4B(b)(ii) which was to be introduced into the Social  Assistance Act  of  1992   

by  the  Welfare   Laws   Amendment   Act  of  1997.   The   sections detailed  wide-ranging qualifying  

requirements  for  social  assistance  grants  –  but  then  seemed  to run  counter  to  their  own intentions 

by including South African citizenship as one of the eligibility criteria for accessing almost all social  

assistance  benefits  in  this  country.  The  applicants  argued  that  their  exclusion    from  social 

assistance  was  inconsistent  with  the  state’s  obligations  under section  27(1)(c)  of the Constitution  of 

the Republic of South Africa, 1996 to provide “ everyone” with the right of access to social security.  

 

They argued too that their exclusion also limited their right to equality, infringed their right to life and was 

unfair in terms of section 9 of the Constitution (which guarantees everyone the right to equality) and 

unjustifiable in terms of section 36 (the general limitation clause) of the Constitution.  The Court found the 

said provisions of the Social Assistance Act of 1992 to be unconstitutional and further emphasised the fact 

that permanent residents   are   a v u l n e r a b l e    group   which   needed   special   constitutional   

protection.  The Court  further  found  that  the  term  “everyone”,   as  used  in  section  27,  also  includes  

non-citizens  and permanent residents, unlike , for example, in the case of the right of access to land where 

the Constitution specifically  restricts  access  of  that  right  to  “citizens”.  In  the  light  thereof,  and  in  the 

absence  of  any indication that section 27(1) is restricted only to citizens (as is the case with s 25(2) 

with regard to the right  of  access  to  land),  according  to  the  Court,  the  word  “ everyone”   in  section  

27(1)  cannot  be construed to refer only to “citizens”.] 

 

The fundamental right to equality enshrined in section 9 of the Bill of Rights underpins 

the right of everyone to have access to social security. Therefore, constitutionally, there 

was no basis to exclude  non-nationals  from  the  enjoyment  of  the  right  to  social  

security,  even  though  a distinction may be drawn between the treatment of legal and 

illegal immigrants.  
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2.4.3   The section provides for the right “to have access to” and not the “right to”  

 

This was interpreted in Grootboom in relation to housing in section 26(2) as follows: 

 

“The  difference  between  the  right  of  access  to  adequate  housing  and  the  right  to  

adequate housing is significant. It recognises that housing entails more than bricks and mortar. It 

requires available land, appropriate services such as the provision of water and the removal of 

sewage and the financing of all of these, including the building of the house itself. A right of 

access to adequate housing also suggests that it is not only the state which is responsible for 

the provision of houses, but that other agents within our society, inc luding individuals  

them selves , m us t  be enabled by legislative and other measures to provide housing.” 

 

It can be deduced from what the c ourt said that, with regard to the right “ to have 

access to” social security, “ access to” means more than a pure right. This may suggest 

that the state will also have to make sure, by way of legislative and other measures, that 

everyone has access to social security protection. An example of this would be the state 

having to create the necessary infrastructure in rural areas for the elderly and the poor in 

general to enable them to collect their social assistance grants.  

 

2.4.4   Section 2 7 (1)(c) gives  everyone  the right  to have access  to social  security 

and, if they are   unable   to   support    themselves and   their   dependants,  the   right   

to social assistance 

 

This subsection has been interpreted to include both social insurance and social 

assistance. The  right  of  access  to  social  assistance  is  restricted  to  those  who  are  

“unable”  to  support themselves and their dependants. “ Unable” in this section would mean 

that the right is extended to those who cannot provide for their own or their dependents’ 

basic needs either because they are poor or old or very young, or because they are living 

with a physical or mental disability. At least these are groups presently catered for under 

South Africa’s social assistance programmes.  However,  a question  may  be asked,  for  

example  as to whether  the right  also extends to those who are unable to support 

themselves due to an inability to find employment, very low wages or insufficient access to 

productive assets. 

 

Appropriateness must be evaluated in relation to the underlying purpose of the right to “social 

assistance”. Social assistance is intended to make sure that everyone has sufficient 

income or in-kind benefits to meet basic subsistence needs and also to make sure that 

all have human dignity. The level of benefits envisaged should ensure that no one falls 

below a poverty line in the South African context. 
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2.4.5   The s tate must take legislative and other measures, within its available 

 resources, to achieve the progressive realisation of each of the rights in 

 section 27. 

 

Even though the Constitution imposes an obligation on the state to ensure universal 

access to social security, it also gives the same state a degree of latitude in relation to this 

right. Section 27(2) compels the state to take reasonable legislative and other measures, 

within its available resources, to achieve the progressive realisation of each of these 

rights. Important aspects of section 27(2) are discussed below. 

 

2.4.5.1    “Reasonable legislative and other measures” 

 

In  Grootboom,  the  court  found  that  a  state  programme  (for  example  the  housing  

plan  in Grootboom) must establish a coherent plan directed towards the progressive 

realisation of the right within available means. The programme must be capable of 

facilitating the realisation of the right, but the exact packaging and content of the 

measures to be adopted are a matter for the legislature and the executive. The only 

requirement is that the measures they adopt should be reasonable. The measures can 

consist of legislation, or other measures such as policies and programmes. The 

reasonableness of the programme will be determined by its content, as well as by the 

way in which it is implemented. The programme will therefore have to be reasonable in 

terms of its introduction and execution. 

 

The   nationwide   housing   programme   in Grootboom focused on m e d i u m -   and   long-

term objectives, but was not sufficiently flexible to cater for immediate and short-term 

requirements. The  programme  had  to  be  implemented  with  due  regard  to  urgency  

and  the  issues  to  be addressed. There was, therefore, no provision for immediate needs 

and financial resources had to be made available to address this and to manage crisis 

situations. The housing programme fell short in that it did not make provision for relief to the 

categories of people in desperate need. 

 

In  the  TAC  case,  the  court  found  that  while  government  was  busy  developing  the  

best programme  and  procuring  the  necessary  funds  and  infrastructure,  Nevirapine  

could  not  be withheld from mothers who did not have access to test sites. A programme 

for the realisation of socio-economic  rights had to be balanced and flexible and had to 

make appropriate provision for  attention to  crises,  as  well  as  short-,  medium-  and  

long-term  needs.  A programme that excluded a significant segment of society could not 

be said to be reasonable, especially while the administering of Nevirapine was within the 

state‘s available resources.  
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2.4.5.2           “Within available resources” 

 

The question  that  can  be asked  in this regard  is whether  this  right,  the realisation  of  

which depends on state financial resources, is unlimited? In other words, can the full 

realisation of socioeconomic  rights,  including  the  right  to  have  access  to  social  

security,  be  partial  or restricted by limited financial resources? The answer to this 

question is “yes”, except in the case of children’s rights, the reason being that  no state 

has access to unlimited financial resources. Both sections 26 (the right of access to 

adequate housing) and 27 of the Bill of Rights for example contain internal limitations on 

the extent of  these rights.  The  implication  hereof  is  that  the  state  is compelled  to  

fulfil  these  rights  only  within  its  available  resources  in  order  to  achieve  the 

progressive realisation of each of these rights (s 27(2) of the Constitution). 

 

Two important points therefore need to be made as regards the right to social security. 

Firstly, the realisation of social security rights is dependent on positive action on the part 

of the state, either by implementing programmes, by allocating part of the budget, or by 

passing legislation aimed at the progressive realisation of these rights.  Secondly, although 

the state has the obligation to realise social security rights, the realisation of these rights may 

be limited by the availability of state financial resources. 

 
[Please note:  In Soobramoney, the Constitutional Court held that the allocation of funds was a political 

issue. The court was reluctant to dictate to the state how health care should be provided. The court, in 

effect, agreed that financial constraints and the rights and interests of other users of the state's health care 

services limited Mr Soobramoney’s right of access to health care services. 

 
In the TAC case, the state failed to convince the court that its policy was based on a lack of resources, 

mainly because  the cost of the drug was not a factor;  it had been offered  free of charge to the state by 

the manufacturer  for a period  of five  years. The court also rejected the state’s argument relating to   the    

cost    of    providing    a   “ comprehensive,     ideal    programme”    for preventing mother-to-child 

transmission of the disease. The court found that Nevirapine could not reasonably be withheld until the 

best possible programme had been devised and until funds and infrastructure were in place. The costs 

cited by the state were not relevant to the provision of a single dose of Nevirapine for mother and child at 

the time of birth. The court also relied on reasonableness to justify the order. The policy was  not reasonable, 

since it excluded significant segments of society. The limited financial resources in the case of Grootboom 

seemed more difficult to address. The court held t h a t  “ an available resource" is an internal limitation.  There 

is no unqualified obligation to meet existing needs. Limited resources may therefore justify the giving of 

priority to the larger needs of society, rather than the specific needs of particular individuals. The availability 

of resources is an important factor in determining what is reasonable.  The availability of resources will govern 

the realisation of the obligation in terms of (a) the content of the obligation, (b) the rate at which it is 

achieved, as well as (c) the reasonableness of the measures employed to achieve the result.] 

 



  
            SSL2601/501 

28 
 

 

 

2.4.5.3           “Progressively realise” 

 

It is clear that the right of access to social security established in section 27 will have to be 

progressively realised. The question, however, is: What time frame can be assumed from the 

phrasing “progressively realised”? 

 
[Please note:   In    the    matter    of    Grootboom,    the    court    followed    the    interpretation    of    the 

International   Covenant   on Economic,   Social and Cultural Rights (ICESCR) given to “ progressive realisation”.   

This  was  to  the  effect  that  progressive  realisation  “ imposes   an  obligation  to  move  as expeditiously 

and effectively as possible towards the goal”. The ultimate objective, however, is obviously to realise the right 

fully. Progressive realisation recognises that full realisation will not be achieved within a short period of 

time. Progressive realisation therefore necessitates the development of a  realistic a n d  comprehensive plan 

or  programme to   indicate   how   the fundamental rights concerned will be gradually developed.  The   

Constitution   requires   the progressive realisation of the right by compelling government to take steps to 

achieve this goal, even though the rights cannot be realised immediately. This means that accessibility should 

be progressively   facilitated   and   that   all  hurdles   (such   as   legal, administrative,    operational    and 

financial)  should  be  identified  and,  where  possible,  lowered  over  a period of time. For example, housing 

must be made more accessible to a larger number and wider range of people as time progresses. Social  

insurance  can  similarly  be  extended  to  include  more  risks  and a larger number of people over a 

period of time. Some interpret “ progressively   realise” to mean that the state may exercise a discretion 

but that, in doing so, must ensure that it provides a certain core content. In  its  first  annual  report,  the  

South  African  Human  Rights  Commission  remarked  that  a  minimum standard  for defining  the  right  of 

access  to social  security  must be developed.  The Taylor Committee also recommended that the obligation 

to take reasonable steps be translated into making a minimum level of provisioning available.] 

 

 

2.5 THE RIGHT TO EQUALITY AND THE RIGHT OF ACCESS TO SOCIAL 

SECURITY IN SOUTH AFRICA 

 

In terms of section 9(1) of the Constitution, everyone is equal before the law and has the 

right to equal protection and benefit of the law. Section 9(2) of the Constitution actively 

promotes the achievement   of   equality   for those   who   have   been   disadvantaged   as   

a result   of   past discriminatory practices.  Subsections  (3) and (4) of section  9 further  

provide  that neither  the state nor any individual  may discriminate  against  any person on 

one or more of the grounds listed in section 9(3). In terms of section 9(3), the s tate may 

not unfairly discriminate – directly or indirectly – against anyone on one or more grounds, 

including race, gender, sex, pregnancy, marital  status,   ethnic  or  social  origin,   colour,   

sexual  orientation,   age,  disability,   religion, conscience,  belief,  culture,  language  and 

birth.  Section 9(5) provides that once discrimination on one of the specified grounds is 

established then it is deemed to be unfair. 
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[Please  note:    The  court  has  provided  some  guidelines  on  what  constitutes  unfair  discrimination  in 

Harksen v Lane NO & Others 1998 (1) (SA) 300 (CC). The impact on the complainant is the determining 

factor regarding unfairness. The  court  held  that  the  following  factors  must  be  taken into  account  in 

making this determination:  the position of the complainant in society and whether the complainant was a 

victim of past patterns of discrimination; the nature of the provision or power and  the purpose  sought  to be 

achieved  by it. An important  consideration would  be whether the primary purpose was to achieve a worthy 

and important societal goal and whether an attendant consequence  of that was an infringement  of the 

applicant's rights;  and  the  extent  to  which  the rights of the complainant  had been impaired  and whether 

there had been an impairment of his or her fundamental dignity. 

 

ACTIVITY 

 

Mr Jones has held the position of laboratory technician in a chemical factory for the past 

twenty years. He is considered  to be a good employee  and, on various occasions  in 

the past, has been  awarded  the  prize  as  employee  of  the  year.  This prize is awarded 

in recognition of outstanding services rendered. One month before his 66th birthday, Mr 

Jones is informed by the  managing  director that  he  will  be  required  to  retire  on  

reaching  this  age.  Mr Jones is extremely upset by this announcement and approaches 

you for advice. He tells you that he has heard  through the  grapevine  that  the managing  

director's  son has  just  finished  university  and  is looking for a position as laboratory 

technician. Mr Jones feels that the only reason why he is being asked to leave is that 

he is now “ too old” to do the work. Discuss whether Mr Jones will succeed with a claim 

for unfair discrimination on the basis of age. 

 

FEEDBACK 

 

By asking Mr Jones to “retire”, the company is effectively dismissing him. The LRA is 

applicable to disputes regarding alleged unfair dismissals. Note that a dismissal will be 

automatically unfair where the reason for the dismissal is based on age. The employer 

has two defences against such a claim for automatically unfair dismissal on the basis of 

age: one is affirmative action and the other is an agreed or normal retirement age. 

Consider which of these defences, if any, may be applicable. 
 

 

However, if the allegation  is that the discrimination  is on an unspecified  ground,  but one 

that impacts  adversely on dignity,  then the applicant  has  the burden of proving that  the 

discrimination  is  unfair.  For  example ,  c itizenship  is  not  one  of  the  listed  grounds  

in  section  9(3)  of  the Constitution. 
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[Please note:   In   dealing   with   this   issue,   the   Court   in   the   Larbi-Odam   case   also   found   that 

discrimination on the basis of citizenship in cases concerning permanent employment amounted to u n f a i r  

discrimination   –   and   that   permanent   residents   are   vulnerable   because   they   are foreigners a n d  

minorities and, as such, lack political muscle.  In the  Khosa  matter,  the c ourt stated that, due to their 

position  as  people  who  had  become  part  of  South  African  society  and made  their   homes   in  South 

Africa,   the   exclusion   of  permanent    residents    from   the   legislative  scheme  amounted   to  unfair 

discrimination  in violation  of section 9(3).    Applying  the “reasonableness  test” in section 27(2), the court 

found the scheme's exclusion of permanent residents to be unreasonable, stating that the importance of 

providing access to social assistance to all who live permanently  in South Africa, as well as the impact 

upon  life  and  dignity  that  a  denial  of  such  access  would  have,  far  outweighed   the  financial  and 

immigration considerations  on  which  the  state  relied.  With  regard  to  section  28,  the  court  confirmed that 

the exclusion  of children from access to these grants amounted to unfair  discrimination on the basis of their 

parents' nationality and that "the  denial  of support  in such  circumstances  to children  in need trenches 

upon their rights under section 28(1)(c)”.] 

 

ACTIVITY 

 

Prudence alleges that her local government  refused her access to apply for low-cost 

housing which  was  recently  developed  as  part  of the government’s  poverty  alleviation  

strategy.  She alleges that she was informed by the administrative officer that only 

married men were entitled to apply for such housing. Prudence approaches you for 

advice. Write an opinion in which you assess the merits of her claim. 

 

FEEDBACK 

 

Hopefully you told Prudence that the prospects of succeeding with her claim were 

g o o d . From the facts it appears that Prudence is being discriminated against on the 

basis of her sex and her marital status. In this regard, you were required to advise 

Prudence with reference to section 9 of the Constitution. We hope that you remembered 

that a presumption of unfairness arises where a discrimination claim is based on one or 

more of the listed grounds. Once discrimination on any one or more of the listed grounds 

has been established, the presumption of unfairness will arise. This will result in the 

onus being shifted to the employer to prove the fairness of the discrimination. 

Remember that in the case of a claim of unfair discrimination on an unlisted ground, the 

presumption of unfairness will arise only after the complainant has succeeded in proving that 

the differentiation on the unlisted ground also constitutes discrimination in terms of the 

Constitution.  
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2.6   DISCRIMINATION AND DIFFERENTIATION 
 

Discrimination is usually equated with differentiation. However, differentiation does not 

always amount to discrimination. Differentiation takes place when people of the same 

group or category are  not  treated  the  same,  for  example  giving  benefits  to  some  but  

not  to  others,  or  paying employees  occupying  similar positions differently.  Employees  

may be subject  to differentiation for reasons i n c l u d i n g e x p e r i e n c e , s e n i o r i t y or 

educational q u a l i f i c a t i o n s .  Differentiation can become discrimination o n l y if it is based 

on an unacceptable ground.  For  example,  no one should be subjected to differentiation 

on the basis of any of the grounds listed in section 9(3) of the Constitution and in section 

6(1) of the Employment Equity Act (EEA) which adds family responsibility,  political  opinion  

and HIV status to the grounds  listed under  the aforementioned section  9(3).  

 

The  list  in  section  6(1)  of  the  EEA  is,  however, not  exhaustive. It  is  therefore possible 

to allege unfair  discrimination on a  ground not  listed  in  the  section  as  long  as  the 

person  alleging  discrimination can  identify  the  unlisted  ground  and  convince  the  court  

that  it meets  the test  – for  example,  whether  the ground  is based  on attributes  and  

characteristics which have the potential to impair the fundamental human dignity of 

persons as human beings or to affect them adversely in a comparably serious manner. 
 

[Please note:  In Harksen v Lane NO & Others 1998 (1) (SA) 300 (CC), the Constitutional Court has held 

that the provision in the Interim Constitution (s 8(2)) envisaged two categories of differentiation. The first is 

differentiation  on  one  of  the  specified  grounds  and  the  second  is  differentiation  on  grounds  that  are 

analogous to the specified grounds. The court has held that discrimination in South Africa means "treating 

people differently in a way which impairs their fundamental dignity as human beings". All that the applicant is 

required to do in order to prove discrimination is to establish, objectively, that the differentiation is either on 

the specified grounds or on analogous grounds. An analogous ground has been defined as one which is 

"based  on  attributes  or  characteristics  which  have  the  potential  to  impair  the  fundamental  dignity  of 

persons as human-beings or to affect them seriously in a comparably serious manner". 

 

In  the  Hoffmann  v  South  African  Airways  case,  the  Constitutional  Court  had  to  consider  whether 

differentiation  based  on  HIV  status  constituted  unfair  discrimination  in  terms  of  section  9(3)  of  the 

Constitution. HIV status is not included in section 9(3), so the c ourt first had to decide whether making 

distinctions  between  HIV  positive  people  and  others  constituted  discrimination or  not.  In an  eloquent 

judgment  by  Justice  Ngcobo,  the  c ourt  affirmed  that  differentiation on  the  basis  of  HIV  status  did 

constitute  discrimination.  In the  process,  the  Court  also  endorsed  the  conventional  wisdom  about  the 

nature of HIV, how it is transmitted and how it can be contained. When dealing with the question of 

whether the discrimination was unfair, the court was confronted with arguments about commercial concerns.  

SAA argued that it had to exclude HIV-positive people from becoming cabin attendants because its 

passengers would not want to be served by such persons. Ngcobo rejected this argument stating "prejudice 

can never justify unfair discrimination". Briefly, the Constitutional Court concluded that it constituted unfair 

discrimination in terms of section 9 of the Constitution to have refused to employ a person as a cabin 

attendant because he was HIV positive.] 
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ACTIVITY 

 

Explain the difference between discrimination” and differentiation”. 

 

FEEDBACK 

 

Discrimination occurs when people are treated differently on the basis of one or more 

of the grounds listed in sections 9(3) of the Constitution and 6(1) of the EEA. On the other 

hand, differentiation  takes  place  when  people  of the same  group  are treated  

differently  from  each other  – by way of including  some  and excluding  others,  or by 

preferring  some  people  over others (for example, on the basis of qualifications or 

experience). 

 

2.7      DIRECT AND INDIRECT DISCRIMINATION 

 

Direct discrimination refers to situations in which some people are treated differently from 

others on the basis of their race, sex, religion, sexual orientation or other protected trait. 

Indirect discrimination, on the other hand, occurs when an employer uses an employment 

practice that is neutral on the face of it, but that disproportionately affects members of 

disadvantaged groups in circumstances where this is not justifiable. The notion of equal 

treatment underpins direct discrimination provisions and  is  based  on  the  familiar  

principle that  “ likes  should  be  treated alike”. Indirect discrimination, on the other hand, 

recognises that equal treatment might produce unequal results if the relevant subjects are 

socially unequal to begin with – for example, where an employer applies a policy that 

appears to be equally neutral to all employees but that has a disproportionate effect on a 

certain group of employees. 

 

ACTIVITY 

 

Discuss whether it will constitute unfair discrimination to refuse to register the lesbian 

partner of a contributor to a medical aid fund as a dependant. 

 

FEEDBACK 

 

Discrimination on the basis of sexual orientation is expressly prohibited in terms of 

section 9(3) of the Constitution. This issue was pertinently addressed in Langemaat v 

Minister of Safety and Security (1998 3 SA 312 (T)). In this case, the medical aid fund 

of the employer refused to register the lesbian partner of one of its employees as a 
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dependant. The reason for this refusal was the fact that the word dependant included only 

the legal spouse, widow or widower or the dependent child of a member of the fund.  

The c ourt held that this constituted discrimination against gay and lesbian couples on the 

basis of marital status. 

 

2.8    THE RIGHT TO SOCIAL SECURITY FOR MIGRANT WORKERS 

 

In the light of the fact that several rights in the Constitution are conferred upon citizens 

alone, and  whereas  the  constitutional  right  of  access  to  social  security  is  conferred  

without  any distinction between citizens and non-citizens, one can only conclude that the 

framers of the Constitution intended that foreigners residing or working in the country should 

also enjoy access to this right. 

 

Despite this, the Social Assistance Act o f  1 992  granted social security benefits only to 

citizens, excluding even permanent residents from its application, in apparent conflict with 

section 27(1) of the Constitution. 

 

[Please  note:  The Court in Soobramoney  v Minister of Health, KwaZulu-Natal,  ((1998) 1 SA 765  (CC))  

accentuated  the  commitment  expressed  in  the  preamble  of  the  Constitution  to “improve the quality of 

life of all citizens”. This may be an indication that citizens will be favoured above non-citizens in the 

progressive implementation of socio-economic rights, despite the fact that those rights in principle belong to 

everyone. It must be remembered, however, that a limitation on any right in the Bill of Rights must comply 

with the criteria set out in section 36 of the Constitution.  It is difficult to imagine how a blatantly 

unreasonable and unjustifiable limitation on the rights of aliens would pass constitutional muster.] 

 

As indicated above, even if the right of access to social security is interpreted in such a 

way that aliens are precluded from claiming benefits, there is another constitutional 

provision which could assist aliens, namely the right to equality which is entrenched in 

section 9 of the Constitution. In terms of section 9(1) everyone is equal before the law and 

has the right to equal protection and benefit of the law. Subsections (3) and (4) of section 

9 further provide that neither the state nor any individual may discriminate against  any 

person  on one or more of the grounds  listed  in section 9(3). Citizenship is not 

mentioned in this list of prohibited grounds for discrimination. As this list is not exhaustive, 

this does not mean that it will be constitutionally sound to discriminate against a person on 

the basis of alienage. 

 
[Please note:  In Larbi-Odam v Member of the Executive Council for Education 1996 12 BCLR 1612 (B) 

1630 (hereinafter Larbi-Odam), a regulation which prevented non-citizens from being permanently appointed  

as  teachers  was  challenged  under  section  8(2)  of  the  1993  Constitution.  The  High  Court initially  found  

that,  although  the regulation  amounted  to  unfair  discrimination  and bias  against  aliens, such   

discrimination  was   justifiable   under   the   limitation   clause   and   therefore  not  unconstitutional. Applying   

the  limitation   clause,   the  court  found   that  the  oversupply   of teachers   in  South  Africa, and  the  
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consequential  forced  retrenchment  of  a  large  number  of teachers,  justified  the  preferential treatment  

of  citizens  by  the  respondent.  

The Constitutional Court unanimously reversed this decision and held that aliens who are permanently 

resident should not be treated differently from citizens when it comes to reducing unemployment. Mokgoro J 

stressed the vulnerability of aliens as a group and found that differentiation  on the ground of citizenship,  

albeit  a  non-listed  ground,  seriously  impairs  the  dignity  of foreigners  and amounts  to unfair  

discrimination.  Although  finding  that  securing  employment  for South African citizens may, under  certain  

circumstances,  constitute  a  legitimate  government  interest,  it  was held  that  to exclude  permanent  

residents  from  employment  opportunities  in the circumstances  of the case merely  because  of  their  

nationality  did  not  amount  to a reasonable  and  justifiable  limitation  on their  right  to  equality.  The  

decision finally  confirmed that  aliens,  as  a marginalised, vulnerable minority group,  are  entitled  to  

demand  equal  protection  and  benefit  of  the  law.  The Larbi-Odam decision indicates that the 

Constitutional Court is willing to subject differentiation on the basis of alienage to constitutional scrutiny.  

Millions  of  South  African  citizens  suffer  great  socio-economic  hardships,  which create  uneasiness  when 

one suggests  that foreigners  should  also be entitled to some of the human rights guaranteed by the 

Constitution. On the other hand, it is inherent in the nature of human rights that people are entitled to them 

solely on account of their humanity. Aliens are humans who  have  ties  to the  community in  which they  

live,  and  who  also  experience suffering and have needs. Ultimately, one should not, in focusing on the 

social security of South African citizens, lose sight of the rights of the country‘s population of foreigners.] 

 

Conventions exist that deal specifically with the rights of migrant workers.  ILO 

Convention  97 (the  Migration  for  Employment  Convention,  as revised  in 1949)  provides  

that  every  member country  in  respect  of  which  the  Convention  is  in force  undertakes  

to  treat  migrants  no  less favourably than its own nationals. However, South Africa has not 

ratified this instrument, quite possibly because it is unaffordable. ILO Convention 143 (the 

Migrant Workers Convention of 1975) is very ambitious and effectively prohibits a country 

from repatriating any migrant worker on the grounds that his or her employment is 

terminated once he or she has resided legally in that country for purposes of employment. 

 

The Protection of Migrant Workers Recommendation of 1955 (also an ILO instrument) is 

one of very few instruments that specifically take into account the common and endemic 

difficulties of poor countries. There are other ILO social security conventions that deal with 

migrants: 

 

 The Equality of Treatment Accident Compensation Convention 19 of 1925 

 The Equality of Treatment Social Security convention 118 of 1962 

 The Maintenance of Social Security Rights Convention 157 of 1982 

 The Social Security (Seafarers) Convention (Revised) 165 of 1987  
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2.9 GENERAL LIMITATION TO THE RIGHT TO SOCIAL SECURITY 

 

Fundamental rights, including the right to social security, are not absolute. Thus, the right to 

have access to social security can be limited. Section 7(3) of the Constitution confirms 

this by stating that the rights in the Bill of Rights are subject to the limitations contained in 

section 36. However, there are two forms of limitations that the right to social security is 

subject to. Firstly, the limitation of rights as contained in the limitation clause. In this 

regard the limitation  to the right  must  comply with  the  requirements in  the  general  

limitation  clause.  This is generally referred to as external limitation.  

 

As far as the general limitation is concerned, limitation of fundamental rights is subject to a 

threefold test, in terms of which the limitation of a fundamental right must be: (a) in terms 

of a law of general application; (b) reasonable; and (c) justifiable in an open and 

democratic society based on human dignity, equality and freedom. 

 

Secondly, the limitation can also be justified on the basis of the specific qualifications 

contained in respect of a particular right. This is referred to as internal limitation. In terms of 

section 27(1), everyone has the right to have access to social security, including, if they 

are unable to support themselves and their dependants, appropriate social assistance. 

This should be interpreted to mean that one would not automatically have a right to 

social insurance and social assistance but that one would have a right to apply for it. Also 

s ection 27(2) provides that  the state  must  take reasonable  legislative  and other  

measures,  within  its available  resources,  to  achieve  the  progressive  realisation  of  

each  of  the rights in section 27. This provision constitutes an internal limitation of the right to 

have access to social security. 

 

ACTIVITY 

 

Make a summary of the grounds upon which the law would allow a limitation of the 

rights entrenched in the Bill of Rights. In your answer specifically discuss the provisions 

of sections 7(3), 27(2), and 36 of the Constitution.  

 

FEEDBACK 

 

Section 7(3)  of  the  Constitution  states  that  the  rights  in  the  Bill  of  Rights  are  

subject to limitations contained or referred to in section 36 or elsewhere in the 

Constitution. O n  t h e  o t h e r  h a n d  s ection 27(2) provides that  the state  must  take 

reasonable  legislative  and other  measures,  within  its available  resources,  to  achieve  

the  progressive  realisation  of  each  of  these  rights  (internal limitation).  
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The last mentioned clearly constitutes a separate or additional limitation to that found in 

section 36 of the (limitation clause) on the rights entrenched in section 27. 

 

2.10 ENFORCEMENT, ADJUDICATION AND MONITORING OF SOCIAL SECURITY 

PROVISION 

 

The social security system in this country makes provision for legal remedies and 

adjudication measures through various pieces of legislation. In  this regard  the   country   

has   the   social assistance  statutes,  for  example,  the  Social  Assistance  Act  13 of  

2004,  and  social  insurance statutes such as the Unemployment Insurance Act of 2001. 

 

The Constitution, being the supreme law of the country, also gives everyone the right to just 

administrative action and the right of access to courts.  Individuals  and groups  of people  

who feel  aggrieved by  a  manner  in  which  they  have  been  treated  in  terms  of  a  

particular social security statute may rely on these remedies. However, in the absence of 

any such measures, it appears  that  any  aggrieved  party  will  have  to  invoke  ordinary  

common  law  –  or  even administrative  law remedies – before a court having 

jurisdiction. The Constitution also enjoins every court, tribunal or forum to promote the spirit, 

purport and objects of the Bill of Rights when interpreting any legislation and when 

developing the common law. As the supreme law of the country, the Constitution 

specifically grants the power to the courts to adjudicate on and review laws or conduct 

for constitutional consistency.  The courts also have the power, with regard to the  Bill  of  

Rights,  to  grant  appropriate relief  to  rectify violations of  the  Bill  of  Rights.  In this regard, 

in the area of social security and in circumstances in which its principles have not been 

adhered to, the courts have not hesitated to enforce the supremacy of the Constitution. 

The courts may also play a supervisory role. This role may involve the courts giving 

orders, directing the legislative and executive branches of government to bring about 

reforms defined in terms of their  objectives,  and  then  retaining  supervisory  jurisdiction  

over  the  implementation  of  these reforms.  

 

2.11   CONCLUSION 

 

This is one of the most important chapters in the guide as South Africa’s present social 

security system has its roots in section 27 of the Bill of Rights. The constitutional obligations 

contained in the Bill of Rights also serve as impetus for the reforms to the present social 

security system. The contents of this study unit gave you an understanding of the impact of 

the Constitution on the social security system in South Africa and on how the Constitution 

deals with discrimination. Now answer the self-assessment questions below to evaluate 

whether you know and understand the contents of this study unit well enough. 
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SELF-ASSESSMENT QUESTIONS 

 

1. Write a brief analysis of section 9 of the Constitution 

2. Define unfair discrimination 

3. What is the difference between direct and indirect discrimination? 

4. Discuss whether it is possible to claim unfair discrimination on an unlisted ground. 

5. Discuss whether it could constitute unfair discrimination to refuse pension benefits to one of 

the partners in a same-sex union. 

6. Discuss whether non-citizens are entitled to social grants in terms of section 27 of the 

Constitution. 

7. Explain how the right of access to social security can be limited. 

8. Explain how social security can be enforced in this country. 
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STUDY UNIT 3 

SOCIAL ASSISTANCE IN SOUTH AFRICA 

 

This study unit discusses social assistance that is provided mainly in the form of social 

grants. It also discusses traditional methods of support and other social assistance  

measures  available  in this country  – such  as social  relief  and social security measures 

available to the invalid and for those individuals upon whom the state or its predecessor 

inflicted damage/harm. The study unit further looks at how social grants are 

administered.  

 

AFTER STUDYING THIS STUDY UNIT, YOU SHOULD BE ABLE TO: 

 

 describe social assistance 

 identify and describe different grants provided to children 

 identify the eligibility requirements for each grant 

 explain how a person can apply for social grant 

 define the concept of social relief of distress 

 advise a person upon whom the State has rightfully or wrongfully inflicted  

 damage about the compensation to which he or she may be entitled 

 describe the functions of Social Security Agency 

 decsribe the challenges facing South Africa’s social security system 

 

3.1 INTRODUCTION 

 

Social assistance is a  state-provided basic minimum protection which aims to relieve 

poverty, is subject to qualifying criteria and is rendered on a non-contributory basis. The 

assistance itself – comprising means-tested grants payable to certain needy members of the 

community who comply with a predetermined set of requirements – has proven to be the 

main source of survival for the poorest of the poor in South Africa. Similarly, social 

assistance is a form of social safety net which provides assistance in cash or in kind to 

persons who lack the means to support themselves and their dependants.  Social assistance 

is funded from government revenues.  Its main objective is to alleviate poverty through, 

amongst other things, the provision of minimum income support.  Social assistance is 

categorical in nature in that it covers certain risks, for example disability, old age, etc. 

 

Social  assistance  in  South  Africa  is  concerned  mainly  with  the  payment  of  grants  

and  is regulated by the Social Assistance  Act 13 of 2004. Grants that are available to 

the needy in this country include grants for children, namely the child support grant, the 

care dependency grant and the foster care grant.  Others include the old age grant, the 
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war veterans’ grant, and a disability grant. The  child  support  grant  and  the  disability  

grant  are  the  largest  social  assistance programmes provided by government in this 

country. 

 

3.2      TRADITIONAL METHODS OF SUPPORT 

 

In the pre-colonial societies, members of a family were provided for through kinship 

systems. The family was the primary institution through which the basic needs of individuals 

were met. Children,  elderly  people,  the  handicapped,  and  the  sick  whose  productive  

capacities  were limited  or  impaired,  received  support  from  their  families.  S u p p o r t  

often extended beyond the immediate family to the wider clan. 

 

3.3      GRANTS IN TERMS OF THE SOCIAL ASSISTANCE ACT 13 of 2004 (SAA) 

 

3.3.1     General 

 

The Social Assistance Act o f  2004 provides for inter alia, the administration of social 

assistance and the payment of social grants.  

 

The Act provides social assistance to South African citizens and permanent residents.  A 

South African citizen, in terms of the Act, means a person who has acquired citizenship in 

terms of chapter 2 of the South African Citizenship Act 88 of 1995. Another determining 

factor in a person’s eligibility for social  assistance  is  his  or  her  financial  position  

(means)  as  grants  are  awarded  only  if  the applicant's – or in the case of the foster 

care grant, the foster child’s financial resources – are below a certain level. With regard to 

the foster care grant, in determining whether an applicant qualifies for a grant, and if so, to 

what amount he/she would be entitled, the income and assets of the applicant and 

spouse or the concerned foster child are assessed.  Therefore, a means test is used to 

determine if one qualifies to receive a grant or not. 

 
[PLEASE NOTE:  It is generally accepted that it is difficult to implement a means test, mainly because it is 

often very difficult to make a reliable assessment of a person’s income. The income that  is  normally taken  

into  account  in applying  the means  test  is a person’s  taxable  income. Although this information may be 

collected  from  the South  African  Revenue  Service  (SARS),  the information   is   likely   to   be unreliable  

since  a  person’s  taxable  income  does  not  necessarily constitute an accurate reflection of what that 

person’s income actually is. The reason for this is that a taxable income is a person’s income only after a 

number of exceptions have been applied and deductions have been made.] 

The SAA, together with the regulations published in terms of the Act, set out conditions for 

the payment of social grants. You should be able to advise people applying for social 

grants on all aspects relating to the grants – that is, how to go about applying, whether they 
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qualify, what to do if the grant  is  refused,  stopped  or  suspended,  the  amount  of  the  

grant  and  other,  similar, matters. 

 

3.3.2 Child grants  

 

3.3.2.1      Introduction 

 

Section 28 of the Constitution grants every child the right to family, shelter, health and 

basic nutrition. In order to give effect to the rights entrenched in section 28, various Acts have 

been adopted which provide for grants and benefits to parents and caregivers to support 

children who are, or who have been placed, in their care. The most important principle 

captured in section 28(2)  is  that  the  “best  interests"  of  the  child  are  of  paramount  

importance  in  every  matter concerning  the  child.  On  the  other  hand,  section  27(1)(c)  

of  the  Constitution  provides  that everyone has the right to have access to social 

security, including, if they are unable to support themselves  and  their  dependants,  

appropriate  social  assistance.  Furthermore,  section  27(2) obliges  the  s tate  to  take  

reasonable  legislative  and  other  measures,  within  its  available resources,  to  achieve  

the  progressive  realisation  of  the  right  of  access  to  social  security. Section 27(2) 

clearly provides that, in addition to legislative measures, financial, administrative, judicial, 

economic, social and educational measures must be taken.  Note should be taken that, unlike 

section 27 of the Constitution which has an internal limitation in section 27(2), section 28 

has no such limitation. Thus, the Constitution gives the s tate a duty to allocate resources 

so that children’s socio-economic rights can be realised immediately and not 

progressively. The allocation of scarce resources to poor children should be prioritised over 

allocations to all categories of poor people.  

 

3.3.2.2      Child support grant  

 

(a) General 

 

The child support grant (CSG) exists to provide for the basic needs of South African 

children up to the age of 18 years whose parents or primary caregivers are not able to 

provide sufficient support because of unemployment or poverty.  It is important to note that 

the amount of the grant increases every year. It is immaterial whether the person 

receiving the grant is the parent of the child or not, or whether the parents of the child 

are living together, whether they are married or not married, whether either of the parents 

is in prison or not, or whether the husband or wife receives another state grant.  

(b) How to access the grant 
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A primary caregiver (who must be older than 16 years of age) can apply for the CSG on 

behalf of a child or children in his or her care. The grant is paid to the primary caregiver, 

but follows the child. For example, if a new caregiver takes the place of the original 

caregiver, the grant will be accessed by the new caregiver. The primary caregiver is 

responsible for ensuring that the child is fed, clothed, immunised, and given access to 

health care. The child’s eligibility to receive the grant will depend on the financial situation 

of the primary caregiver and his or her spouse. If the primary caregiver is a single parent, 

he or she should first try to get money from the child’s other parent through applying for a 

maintenance order. 

 

The following factors are important to determine whether the primary caregiver (or 

child) should get the grant or not: 

 
                   personal income of the primary care-giver or spouse 

                   where the child is living ( rural or urban area) 

                   the type  of  dwelling  that the  child  is  living in:  informal  (shack/hut)  or  formal 

(brick/concrete/asbestos walls) 

 

The person who applies must: 

 
                   be the primary caregiver of the child 

                   be over the age of 16 years 

                   be living with the child in South Africa at the time of the application for the grant 

                   be a South African citizen, or a permanent resident 

                   pass the means test  

 

A primary caregiver cannot receive the grant if: 

 
                   he or she is being paid to look after a child 

                  someone else is already getting a grant for the child 

                  he or she represents an institution which takes care of the child 

                   he or she does not qualify in terms of the means test 

                    the child concerned does not have a valid birth certificate 

 

How to apply for the child support grant: 

 

One can apply for the child support grant by filling in an application form at the nearest 

District Welfare Office or Service Point of a District Office. The applicant does not need to 

pay anything to make the application.  
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The following documents are required for the application: 

 

 The primary caregiver’s South African identity document 

 The child’s identity document or birth certificate 

 Proof that the child has been immunised 

 Proof of any maintenance received from a perent of the child, or proof of efforts made to 

 obtain maintenance from a parent 

 Proof of earnings and assets (what the applicant owns), and proof of regular income of  

 the household in which he or she lives 

 If the applicant is married, a marriage certificate 

 If the applicant is divorced, the court order giving details of custody of the child 

 If the primary caregiver is not the parent of the child, a letter or affidavit from the parent  

 of the child giving the person permission to take care of the child 

 A death certificate if one or both parents are deceased, or-if the father or mother is 

missing – proof of this (such as a missing person’s report from the police and sworn 

statements from the applicant and another family member) 

 

All  copies  of  the documents must  be  certified,  meaning  they  must  be  signed  and  

stamped  by a police  officer  or any other  commissioner  of oaths.  The applicant will be 

given a copy of the application or a dated receipt signed by the SASSA officer. This 

provides proof of the application. If the application is refused, the applicant will receive a 

letter explaining why it has been refused and how he or she can appeal. 

 

(c) Payment of the grant 

 

When applying for the grant, the applicant must indicate how he or she would like the 

money to be paid. The grant can be received in cash on specific days at a pay point, or 

electronically into the applicant’s bank account. 

 

It takes about three months for the application to be processed and for grant payments 

to start. Payments are backdated to the day the application was made. Applicants are 

allowed to make enquiries about their applications and about when to expect payment of 

the grant by phoning (through a toll free facility) the South African Social Security Agency. 

 

Payments stop if the guardian dies, if the child dies, when the child is above the qualifying 

age, if someone else starts looking after the child, or if the caregiver’s circumstances 

change and he or she no longer qualifies to receive the grant. Payments of the grant will 

be monitored from time to time to check if the applicant still qualifies to receive the grant. 
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3.3.3         The care dependency grant 

 

The  care  dependency  grant  (CDG)  is for children  from  1-18  years  of  age  who  have  

severe disabilities and who require and receive permanent home care. The grant is also 

means tested. It is payable to parents, foster parents, custodians or guardians providing 

permanent home care to an unlimited number of children. 

 

The amount o f  the  gran t  increases every year in line with inflation. The documents 

required in order to apply for the care dependency grant are: 

 
                    identity document or birth certificate in respect of the child 

                    identity document of the parent or foster parent, 

                    medical forms (from a state medical officer or assessment board) 

                    proof of income and assets, or affidavit confirming unemployment for parent or foster parent 

                    application forms from a welfare office (South African Social Security Agency (SASSA). 

 

3.3.4 The foster child grant 

 

The foster child grant (FCG) is for children under 18 years of age who have been placed in 

foster homes by the c ourt. It is payable to the foster parent for an unlimited number of 

children. Only the means of the child are considered, and not those of the foster parent. 

However, the foster child’s income must not exceed twice the annual amount of the grant. 

As with other grants, the amount paid increases every year in line with inflation. The 

documents required to apply for the foster child grant are: 

 

                    identity document or birth certificate in respect of the child (these documents do not need to be 

South African) 

                    identity document of the foster parent 

                    the relevant court order 

                    proof of income, if any, of the child (no means test is required for the foster parent) 

                    application forms from a welfare office (SASSA) 

                    proof of child’s school attendance, if applicable 

 

3.3.4 Old-age 

 

Presently, South Africa’s social assistance component provides for the partially universal 

state old age grant. The state old age pension is the largest social security transfer in 

South Africa and the pension plays a pivotal role in poverty alleviation for those who 

receive it. The pension brings substantial volumes of cash into poor households and 

communities. The grant is intended for the support of the elderly.  
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However,  it  very  often  goes  towards  supporting unemployed   adult   children   and   

other   household   members,   sustaining   missing-generation households  due to AIDS 

mortality in adult children,  and to pay for grandchildren’s  schooling. The current state old 

age pension is subject to a means test. At the moment, a person is eligible for an old age 

grant if, in addition to satisfying the age requirement of 60 years for both men and women, 

he or she- 

 

 Passes the means-test 

 Is a South African citizen or is permanently resident in the Republic 

 Has a valid identity document 

 Is not a beneficiary of another social grant 

 Is not maintained in any one of the following state institutions or institutions funded by the state – a 
prison, a state psychiatric hospital, a state home for older persons, a care treatment center or a 

treatment centre for drug dependants 

 

ACTIVITY 

 

One day when Mr Marole calls at the pay point to collect his old age grant he discovers 

that his name has been removed from the system. He enquires at the information desk 

as to why his name is not on the system any more. The official at the help desk tells him 

that his name and many others have been taken out of the system and that they must 

reapply. It is now over six months since Mr Marole completed the application form for 

reinstatement. 

 

Fully advise Mr Marole about the correct legal position with regard to the removal, 

stoppage or suspension of payments of grant money. Also consider whether the period that 

Mr Marole has already waited after reapplying for the grant is reasonable or not. To 

answer this question you will  have  to  refer  to the case of Maluleke  v  MEC,  Health  

and  Welfare, Northern  Province 1999   (4)   SA   367   (T);   and   Mahambehlala    v  

MEC   of  the   Eastern   Cape Provincial Government 2002 (1) SA 342 (SE). 
 

 

FEEDBACK 

 

The Department acted arbitrarily in removing his name from the payroll due to its own 

failure to apply basic administrative principles.  In any event, Mr Marole should at least 

have been given reasons for the decision.  In this regard you must take note of the 

facts in Maluleke v MEC, Health and Welfare, Northern Province 1999 4 SA 367 T and 

the decision of the court in this case.  
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It was held in Mahambehlala v MEC of the Eastern Cape Provincial Government 2002 1 

SA 342 SE), that the Department must within a reasonable time (three months was 

accepted as reasonable) either accept or reject the application.  Failure of the 

Department to do so will have entitled Mr Marole to constitutional relief. As in the case 

of Mahambehlala,  constitutional relief  here  would  mean,  inter  alia,  that  the  applicant  

will  be entitled to an order directing the Department to take a decision. Further, and under 

appropriate circumstances, he would also be entitled to an order directing the 

Department to pay his social grant from the date when it should have accrued to him had 

his application been dealt with within in a reasonable period of time. In this case, Mr 

Marole should appeal to the Minister of Social Development in terms of section 10 of the 

SAA.  He is also, in addition to lodging an appeal with the Minister, entitled to apply to 

obtain a court order to have his pension reinstated.  

 

3.3.5   Disability grant 

 

The Social Assistance Act provides for the payment of a social grant to disabled persons. 

The disability grant is payable to people who have attained the prescribed age (18 years 

and older) and who, owing to a physical or mental disability, are unfit to obtain, by virtue of 

any service, employment   or  profession,  the  means  needed  to  enable  them  to  

provide  for  their  own maintenance. Note that a disability grant, once granted, confers 

upon the beneficiary the right to receive that grant until it is lawfully terminated.  Such a grant 

cannot be lawfully terminated without the rules of natural justice and the right to fair 

administrative action, including the right to be heard, being observed.  

 

3.3.6         Grant in aid 

 

A person in such a physical or mental condition that he or she requires regular 

attendance by another person is eligible for a grant-in-aid, subject to the qualifying 

requirements detailed in section 5 of the Social Assistance Act of 2004. 

 

ACTIVITY 

 

Although the various grants fall short of extending full cover to those families in need, the 

mere provision thereof on a non-discriminatory basis can be applauded. The policy and 

systems that are in place seem workable but are limited by the financial constraints 

experienced by the government. Write an essay in which you assess this statement.  
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FEEDBACK 

 

Three issues are addressed in this statement.  

 

They are the following: 

 

1. The various grants are inadequate to address the needs of those individuals and 

families in distress. One   important   question   which   immediately   arises   is   

whether   the   state   may   be compelled by a court to provide benefits in excess 

of those provided for in legislation. Consider this question in the light of section 

28 of the Constitution and, in particular, the fact  that  the  rights  provided  for  

in  this  section  are  not  subject  to  the  availability  of government funds.  What 

is the effect of this? Again, remember to substantiate your answer properly. 

2. The various grants are provided on a non-discriminatory basis. Refer in this 

regard also to section 9 of the Constitution.  

3. Limited financial resources are available to take effective care of those in 

need. Again, you have to consider this statement in view of the Constitution 

and the obligations that it places on government. 

 

3.3.7 Administration of social grants by the South African Social Security Agency 

 

The South African Social Security Agency (SASSA) was set up by government in April 

2005 to root out fraud and improve efficiency in the administration of the country's social 

grants. It is aimed at speeding up delivery of social grants, cutting down on corruption in the 

system and, ultimately,  at  lifting  the  burden  of  administering  grant  applications  and  

payments  from  the country's  nine  provinces.  The grant administration processes under 

SASSA are streamlined, and the application processes involve fewer people and fewer 

steps. A person in need of social assistance must apply in the prescribed manner and 

present him-self or herself at the Social Security Agency office or designated place of the 

area in which he or she resides. 

 

The Agency must  on  approval  of  a  grant  application,  inform  the  applicant  in  writing  

in  the language of preference of the applicant of such approval and the date on which 

approval was granted. The Agency must, upon refusal of a grant application, or within a 

reasonable period thereafter, inform the applicant of such refusal. If approved a grant must 

be paid from the date on which the application was deemed to have been made in terms 

of Regulation 10. The grant is paid by the Agency using any one or more of the methods 

stipulated under section 24 of the Social Security Assistance Act.  The  Agency  has  got 

the powers  to suspend  payment  of the grant where the  beneficiary fails to submit 

information or documentation  to  proof  that  his  or her medical condition has not changed 
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and a life certificate to prove that he or she is still alive. In that  case  the  beneficiary  will  

have  to apply  for  restoration  of  the grant.  The Agency may also suspend or cancel 

payment of a grant under certain circumstances.   

 

An applicant or beneficiary of social assistance who is aggrieved by a decision of the 

Agency shall, within 90 days of gaining knowledge of such a decision, lodge an appeal in 

writing to the Minister setting out the grounds on which the appeal is based, and submit a 

copy thereof to the Agency. The Minister may appoint a person or persons to constitute 

a tribunal to consider an appeal. The  tribunal  must  dispose  of  the  appeal  within  30  

days,  unless  the  Minister  directs otherwise. The  Minister  must  communicate  the  

outcome  of  the appeal  in  writing  and  in the official language of preference of the 

beneficiary within 10 days of the decision of the tribunal. The courts of law also have the 

power to enforce Constitutional rights, as well as constitutional obligations  imposed  on  the 

state,  even  if some  would  consider  that a s  an interference  with  the functions of the 

executive and legislative branches of government. 

 

The  Agency  may  suspend  payment  of  any  of  the  child  grants  where  the  parent,  

primary caregiver, foster parent or procurator is convicted of abuse or neglect of the child 

in respect of whom he or she receives a grant or is found to be incapable of using a 

grant for the benefit of the child. 

 

Section 20 of the Social Assistance Act of 2004 prohibits the cession, transfer or pledge 

of a grant. If a beneficiary attempts to pledge, transfer or cede a grant, payment of such 

a grant may be withheld, suspended or stopped. A grant may also not be liable to 

attachment or any form of execution under a judgment or order of a court. 

 

3.4            SOCIAL RELIEF 

 

After  studying this  section  of  the  study  unit  you  should  have  a  clear  understanding  of  

what social relief of distress  means.  Note that the definition is quite wide and that it 

covers social relief of distress granted to an individual or a community.  Distress, in this 

context, refers to a condition  that  is usually  precipitated  by a crisis  situation  such as 

might  arise from  a sudden change in status such as death, a loss of a job, illness or 

accident. Social relief entails the giving of temporary material assistance to people and 

their families when they are unable to meet their most basic needs during a crisis. 

 

The system provides for social relief for individuals in the event of crises, or whole 

communities where such communities face crises. 
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A person will qualify for social relief of distress if he or she is not receiving assistance 

from any other organisation and satisfies one or more of the following conditions: 

 

          he or she is awaiting permanent                           

 he or she is medically unfit to be employed, but will be so for a period of less than six months 

 no maintenance payments are being received from a person obliged to pay him or her 

maintenance 

 the breadwinner of his or her family is deceased, or has been admitted to an institution for a period 

of less than six months, and insufficient means are available 

 he or she has been affected by a disaster (although the area in which he or she lives has not yet 

been declared a disaster area) or by any other emergency situation 

 

Social relief for distress is paid monthly for a maximum period of three consecutive 

months and may not exceed the maximum social grant payable to the person per 

month. Extension of the period by a further three months may be granted in exceptional 

cases. Social relief is defined in the Fund-Raising Act 107 of 1998 as “ the alleviation of 

need of persons (or communities) by means of the temporary rendering of material 

assistance to them”. 

 

Social  relief  entails  short-term  measures  undertaken  by the  state  and other  private 

organisations  to  assist  persons  during  individual  or  community  crises  that  have  

caused  the affected persons or communities  to be unable to meet their most basic 

needs. Social relief is also regulated by the Social Assistance Act and is financed through 

taxation. Social relief programmes are  aimed  at  the  alleviation  of  both  chronic  and  

transient  poverty.  Thus,  social relief  of  distress  is  a  temporary  provision  of  assistance  

intended  for  persons  in  such  dire material need that they are unable to meet their or 

their families' most basic needs. Additionally, transport expenditure may be paid in 

exceptional cases where: 

 the  applicant  is  referred  for  treatment  by  a  medical  officer  and  no  other  transport 

arrangements can be made 

 the applicant must travel to a specific destination to accept employment where he or she will not be 

dependent on further state aid. 

 

ACTIVITY 

 

Jack, a pensioner, suffers from serious bodily injuries sustained during a fire that burnt 

down his house.  The  fire  was  caused  by  lightning that  struck  the  house  during  heavy  

rain.  Jack receives a monthly old age grant from the state. He now applies for social relief 

of distress for a period of six months since he will not be medically fit to rebuild the 

house before that time. Advise Jack 
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FEEDBACK 

 

Social  relief  of  distress  is usually  granted  for a period  of  three  months,  but  a further  

three months may be granted in exceptional cases. However, no person is entitled to a 

social grant and social relief of distress simultaneously.  Since Jack already receives a 

social grant, he will not qualify for social relief of distress. 

 

In terms of section 16 of the Fund-raising Act 107 of 1978, various funds have been 

established to provide persons and communities with assistance: 

 

        Disaster Relief Fund 

 

The object of the board of the Disaster Relief Fund is to render to persons, organisations and bodies 

who or which suffer damage or loss caused by a disaster, such assistance as the board may deem fair 

and reasonable. 

 
          South African Defence Force Fund 

 

The object of the board of the South African Defence Force Fund shall be, with due regard to the financial 

position of that Fund and the requirements of each case, to render such aid as the board may deem fair 

and reasonable  to members  and former members of the South African Defence Force and of auxiliary 

services  established  and designated  in accordance  with section  80 (1) of the Defence  Act, 1957 (Act 

No. 44 of 1957), and their dependants who suffer financial hardship or financial  distress  arising,  directly or  

indirectly,   out  of  any  service   or  duties  contemplated   in section 3 (2) of the Defence Act, 1957, 

performed by such members, and to provide facilities to or for such members and former members who 

perform or performed such service or duties. 

 

         Refugee Relief Fund 

 

The object of the board of the Refugee  Relief Fund shall be, with due regard to the financial position of 

that Fund and the requirements  of each case, to render such assistance  to refugees as the board may 

deem fair and reasonable. 

 

             State President’s Fund 

 

The object of the board of the State President’s Fund shall be, with due regard to the financial position of 

that Fund and the requirements of each case, to render such assistance as the board may deem fair and 

reasonable to: 

 
(i) the victims of any act of terrorism in respect of their medical treatment and rehabilitation; 

(ii) s u c h  victims and their dependants who suffer financial hardship or financial distress 

caused directly or indirectly by any act of terrorism. 
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             Social Relief Fund 

 

The object  of the board  of the Social  Relief  Fund  is, with due regard  to the financial  position  of that 

Fund and the requirements of each case, to make money from the Fund available to organisations  that, in 

the  opinion  of the  board,  are  capable  of  rendering  assistance  to persons with psychosocial problems 

and of rendering such social relief of distress as the board may deem fair and reasonable to members of 

communities  that,  in the opinion  of the board,  are  victims  of violence.  

 
Note that social relief in instances of community crises is available to all members of society, irrespective of 

their financial position. Activities undertaken in terms of the Fund-raising Act are managed by a board 

established by the Minister of Social Development. 

 

3.5 HARDSHIP CAUSED BY THE STATE 

 

3.5.1 Introduction 
 

In this section of the study unit you will learn about measures that are in place in South 

Africa, in the  form  of  social  compensation,  to  compensate  individuals  upon  whom  

the  s tate  or  its predecessor has inflicted harm or damage. After studying this unit you 

should know to whom the South African government has been prepared to grant social 

compensation and you should know the requirements that must be met in order for 

applicants to qualify for compensation in this regard.  

 

3.5.2 Social grants for war veterans and conventional military pensions 

 

The Special Pensions Act 69 of 1996 was enacted to give effect to section 189 of the Interim 

Constitution, which stated that provisions shall be made by an Act of Parliament for the 

payment of  special  pensions  by  the national  government  to persons  (or  their  

dependents)  who  made sacrifices  or  who  have  served  the  public  interest  in  the  

establishment   of  a  democratic constitutional   order.   The   interim   Constitution   further   

required   that  an  Act   of  Parliament prescribe: the qualifications of a beneficiary entitled 

to receive a special pension; the conditions for the granting thereof and the manner of 

determination of the amount of such pension, taking into  account  all  relevant  factors,  

including,  inter  alia,  any  other  remuneration  or  pension received by such beneficiary. 

 

In  pursuance  of  the  abovementioned  constitutional  mandate,  the  Act  provides  for  

special pensions  to  be  paid  to  persons  who  have  made  sacrifices,  suffered  financial  

deprivation  or served in the public interest during the liberation struggle, in the course of 

establishing a non- racial  democratic  constitutional  order  in  South  Africa  while  serving  

fulltime  in  a  banned  or restricted  political  organisation  and  as  a  consequence  of  

such  activity  were  unable  to  or prevented  from  providing  for  pensions,  for  a  
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significant  period.  Section 189 of the interim Constitution envisaged a non-contributory 

pension scheme in which members were not required to contribute to the monetary cost 

of their pensions, but rather through service and sacrifice for the establishment of the 

constitutional order.  
 

3.5.3    The purpose of the Special Pensions Act 69 of 1996 

 

The purpose of this Act i s  to compensate those who were involved in the liberation 

struggle and who, on that account, lost the opportunity to provide for a pension before 2 

February 1990 for a period of at least five years.  It also seeks to compensate the 

surviving spouses and dependants of such persons.  

 

The requirement in terms of the Act that a person must have been at least 30 years or older 

on 1 December 1996 is precisely to ensure that only those who would not have been in a 

position to make provision for their old age would qualify for a special pension. If a person 

was younger than  thirty  years  on  this  date,  the  assumption is  that,  despite  a  person’s  

contribution  to  the liberation struggle, he or she was young enough to still make provision 

for retirement.  

 

In terms of section 60A of the Special Pension Amendment Act  13of 2008 a person who 

made sacrifices or served the public interest in establishing a non-racial, democratic 

constitutional order and who is a citizen, or entitled to be a citizen of the Republic of 

South Africa, has the right to a pension in terms of this Act if that person— 

 

(a) was at least 30 years of age, but had not attained 35 years of age on the commencement 

date; and 

(b) was prevented from providing for a pension for a total or combined period of at least five 

years prior to 2 February 1990 

 

In terms of section 6F Special Pension Amendment A c t  1 3 of 2008 (1) A funeral benefit 

as set out in Schedule 4 are payable to— 

 

(a) a pensioner on the death of his or her spouse or 

child; 

(b) a surviving spouse upon the death of a pensioner or child of a deceased 

pensioner, or 

(b) a surviving spouse upon the death of a child of a deceased 

person, 

(c) any dependant who becomes an orphan upon the death of a pensioner or surviving 

spouse a deceased pensioner, or of 
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(d)  any  dependant  who  becomes  an  orphan  upon  the  death  of  a  surviving  spouse  

of  a deceased person referred to in sections 6D (3).” 

 

The definition of “dependent” in the Act creates three categories of dependents, namely legal 

dependants, factual dependants and future dependents. A person is regarded as a (legal) 

dependant (s 1(1)(a)) if the deceased was legally liable to maintain that person. Dependants 

in respect of whom the member is legally liable for maintenance include a spouse and 

children who rely on the member for the necessities of life. Section 1(1)(b) deals with 

persons who were not legally dependent on the deceased member for maintenance. It 

then outlines categories of such dependants. Where there is no duty of support, a person 

might still be a dependant if the deceased contributed to the maintenance of that person in 

some way. 
 

The person claiming to be a factual dependant will have to prove that he was dependent 

on the deceased (despite the latter’s not having a legal duty of maintenance) when the 

member died. In terms of the definition of the dependant, any person in respect of whom 

the deceased would have become legally liable for maintenance (in future), had he or she 

not died is regarded as a dependant.  

This section pulls into the ambit of a “dependent”  a person whom the deceased was not  

legally  liable  to  maintain,  but  who  would  have  qualified  as  a  legal  dependant  had  

the deceased not died. For  example,  where an applicant is the mother of a deceased 

person and was not dependent on the deceased for maintenance at the time of his or her 

death – and if the applicant can show that subsequent to the date of death, she required 

financial, medical and other support and that the deceased, had he lived, would have 

become legally liable to maintain her in terms of the legal  duty  arising  out  of  the  child-

parent  relationship  –  then  she  would  qualify  as  a  future dependant. 

 

3.6 CHALLENGES FACING THE SYSTEM OF SOCIAL SECURITY IN SOUTH    

AFRICA 

 

The  capacity  of  existing  institutions to  deliver  social  services  to  the  poor,  especially in  

rural areas, deserves special attention. One of the major constraints faced by government 

is that the resources for meeting high expectations are limited. Though in the longer term this 

particularly applies to fiscal resources, in the short to medium term there is also a 

constrained capacity to deliver. 

 

 

 

 

 



53 

SSL2601/501  

 
 
 
 
eeecc  

 

3.7         CONCLUSION 

 

Social grants play a very important role in the reduction of poverty in South Africa. They 

cover part of the costs of supporting families and raising children. However, in order to 

target those who are in need of assistance, a means-test has to be applied. Social relief of 

distress is also available as a temporary measure afforded to individuals and communities 

which have been stricken by crises. Remember that this is just a short-term measure 

undertaken by the s t ate to assist those affected and unable to meet their most basic 

needs. It is not means-tested where a community is affected. The state is also giving 

assistance to people who are experiencing hardships due to damage inflicted on those 

people by the state. 

 

This study unit has identified various forms of assistance provided for by the state to different 

categories of vulnerable people namely, children, disabled people/children, those affected by 

disasters and those who have suffered hardships as result of the actions of the state.  Now 

answer  the  self-assessment questions below  in  order  to  evaluate whether you  know  

and  understand the  study  unit  well enough to proceed to the next study unit. 

 

SELF-ASSESSMENT QUESTIONS 

 
1. Explain what means-test entails. 

2. Who is entitled to a child support grants? 

3. Can a primary caregiver apply for a social grant for a child of 18 years? 

4. What is the role of a primary caregiver? 

5. Who qualifies as a primary caregiver? 

6. Who qualifies for a care-dependency grant? 

7. Decsribe a care-dependency grant in your own words. 

8. What is the difference between a care dependency grant and a foster care grant? 

9. List the requirements for a person to qualify for a child support grant, care dependency grant 

and foster care grant. 

10. What are the broad functions of the South African Social Security Agency? 

11. Explain the ahallenges faced by South Africa’s social security system. 

12. What is social relief of distress? 

13. Under what conditions can an individual apply for social relief of distress? 

14. Which documents must accompany an application for social relief of distress? 

15. How long is the period for which social relief of distress can be granted? Can this period be 

extended? 

16. Name the different funds which have been created by the Fundraising Act 107 of 1978 to 

provide persons and communities with social relief of distress. 

17. What are the objectives of the funds referred to in the previous question? 
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STUDY UNIT 4 

SOCIAL INSURANCE IN SOUTH AFRICA 

 

In  the  previous  study  unit  we  discussed  one  component  of  social  security,  namely  

social assistance, and different types of grants and requirements that must be satisfied 

before one can qualify for those grants. In this study unit we discuss the second 

component, social insurance, as well as the types of social insurance schemes that are 

available in this country and some of the risks they aim to protect the people against. 

 

AFTER STUDYING THIS STUDY UNIT, YOU SHOULD BE ABLE TO: 

 

 define social insurance and identify various social insurance schemes 

 understand how social insurance schemes are financed and administered 

 advise a person who is in old age about schemes that are available to him or her to  

 save for retirement 

 advise dependants of a person who was a member of a retirement scheme before  

 he or she died about benefits available to them and how they may be distributed 

 advise a female worker who is pregnant of the benefits and protection available to  

 her 

 advise employers and employees on the legal position of employees who suffer  

 from illness 

 advise a sick or disabled employee about his or her rights and other entitlements in  

 terms of the law 

 

4.1 INTRODUCTION 

 

Social  insurance  is  a  form  of  social  security  designed  to  protect  income-earners  and  

their families against a reduction in or loss of income as a result of exposure to risks. It is 

funded by contributions   made   into   a   fund   by   employers,   employees,   self-employed   

persons   and, sometimes, a l so  by the state.  Social insurance i s  aimed at achieving a  

reasonable l e ve l  of income maintenance.  It is based on insurance principles and it is 

mostly obligatory to persons who are eligible to join with the main aim of achieving social 

solidarity. 

 

Other  social  insurance  schemes,  such  as  the  unemployment  insurance  scheme,  

retirement schemes and the compensation  for occupational  injuries and diseases  

scheme,  play a pivotal role through the survivors’ benefits they provide upon the death of 

a breadwinner. However, the problem with social insurance is that it is based on full 

employment.  This implies that people who are unemployed cannot benefit under such 

schemes. 
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According   to t h e  I n t e r n a t i o n a l    Labour Organisation   (ILO), t h e  f o l l o w i n g    are 

t h e  p r i n c i p a l  elements of social insurance: 

 
● it  is  financed  by  contributions  which  are  normally  shared  among  employers,  employees  and, 

sometimes,  the state (mostly by means of a supplementary  contributions  or other subsidies from 

general revenue) – such schemes provide for the automatic payment of benefits and the rendering 

of   services   whenever    the   social   risk   against   which   the   beneficiaries    insure themselves 

occurs. 

●       participation is normally compulsory. 

●       contributions are accumulated in special funds from which benefits are paid. 

● surplus funds are invested to earn further income – a person’s right to a benefit is secured by his or 

her contribution record, without any needs or means test. 

●       contribution and benefit rates are often related to what a person is, or has been earning. 

● insurance is usually financed wholly by employers,  with the possibility of state help from general 

revenue. 

 

Social insurance includes benefits for ill health, unemployment, old age, death of a 

breadwinner, employment injuries and diseases, pregnancy and invalidity. The discussion 

in this study unit is, however, limited to ill health, old age, death of a breadwinner, invalidity 

and pregnancy. Unemployment insurance, employment injuries and diseases, and health 

care will be discussed in more detail in separate study units below.  

 

4.2      OLD AGE AND RETIREMENT FUNDS 

 

4.2.1 General 

 

South Africa does not have a national retirement scheme. Retirement is provided for by 

means of private ar rangements .  Private re t i rement  p r o v i s i o n i n g  i s  mainly 

governed b y  the Pension Funds Act 24 of 1956. The social assistance system provides 

for an old age grant for men and women f r o m  t h e  a g e  o f  60 years. The effect of the 

present retirement system in the country is that only the very rich (who are able to make 

private provision) and those in formal employment (with access to employment-based 

retirement funds) can make provision for old age. The rest must rely on own means or 

on the social assistance system.  

 

This unnecessarily burdens the social assistance system. In South Africa, as in most other 

countries, there are three types of pension schemes which make provision for financial 

security in old age. The different types are often referred to as the three pillars of pension 

schemes – they are statutory pension schemes (in the form of social assistance or state old-
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age grant), occupational (work related) pension schemes, and private pension schemes 

(retirement annuities). In our discussion, we concentrate on occupational pension schemes. 

 

South Africa’s retirement system is currently undergoing a reform process. This process 

is led by two discussion  papers already published  by the National Treasury and entitled  

Retirement Fund  Reform  and  Social  Security  and Retirement  Reform  respectively.  

Among the proposals they contain is the introduction of the National Social Security 

Savings Fund. If implemented, it will be compulsory for all South Africans earning an 

income ( w i t h i n  a  c e r t a i n  t h r e s h o l d )  to participate in the fund. This is intended 

to solve the problem of the lack of coverage afforded by the present system to other 

categories of workers, for example those in the informal sector. 

 

4.2.2 Retirement 

 

Occupational retirement funds take the form of social insurance provided to protect 

employees and their dependants against loss of income or support during the employees’ 

ret irement. An employer would normally establish a retirement scheme taking either the 

form of pension fund or provident f und .  It  is  usually  mandatory  for  employees  of  an  

employer  who  has  already established  a  retirement  scheme  to  join  that  scheme.  

The b e n e f i t s  p a y a b l e  b y  v i r t u e  o f  membership of a retirement fund are determined 

by the rules of that fund and pensions under such schemes are paid without reference to 

need. 

 

It is important that you take note of the distinction between pension funds and provident 

funds. 

 

Pension fund:  a retirement fund in which a member may take only up to one third of 

the retirement benefits as a lump sum payment, the balance having to be paid out in the 

form of a pension over the rest of the member's life. Provident  fund:   a  retirement fund  

in  which   the  member   may  take  up  to  a hundred per cent of the retirement benefit 

as a lump sum payment. 

 

These funds can be established as defined benefit funds or defined contribution funds. 

Should a person who is a member of such a fund leave employment, he or she will be 

entitled to what is known as a withdrawal benefit.  In addition,  and in terms  of the 

Pension  Funds  Act, benefits payable from funds regulated by this Act may, subject to 

certain exceptions, not be reduced, transferred,  ceded,  pledged,  hypothecated,  attached  

or  subjected  to  any  form  of  execution under a judgement or order of a court of law. 
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A person who feels that a fund is not providing him or her with a benefit payable in terms 

of the rules of a fund, or who feels aggrieved by the decision of the trustees of a fund 

with regard to benefits, may lodge a complaint with the office of the Pension Fund 

Adjudicator (PFA). 

 

4.2.3   The main purposes of pension funds 

 

The main purpose of a pension or retirement fund is to provide a form of benefit to its 

members when  they  retire  –  or  to  their  dependants  when  the  members  die.  The 

primary purpose is , therefore, to support members during retirement and – should a 

member die – to support the member’s family. However, retirement security coverage in 

South Africa is still not provided for by means of a public or national insurance-based 

scheme and it is still focused mainly on the formal sector. 

 

4.2.4     Death Benefits - Section 37C of the Pension Funds Act 

 

Section 37C of the Pension Funds Act establishes a compulsory scheme in terms of 

which a death benefit must be paid after the death of a member of the fund.  The section 

expressly restricts the deceased member’s freedom of testation in respect of the benefit in 

that the benefit cannot form part of his or her estate. Section 37C is intended to protect 

pension benefits from possible imprudence on the part of its members by restricting their 

capacity to dispose of their pension benefits when they die. The rationale for this provision 

is that it promotes the ends of social security by placing the benefit payable under the 

control of the fund. The fund may then pay out the funds to the member’s dependants in 

such proportions as it deems equitable. The s tate is, in other words, ensuring that 

monies in respect of which it has allowed major tax concessions  are  utilised  for  the  

benefit  of  the  deceased  member’‘s  surviving  spouse  and children, as well as of any 

other persons dependent on the member. This reduces the State’s liability in taking care 

of its citizens who, but for the pension money, would not have been able to support 

themselves. 

 

Section 37C gives the board of trustees of a retirement fund discretionary powers, which 

have to be exercised reasonably and for their proper purpose.  The board may also not 

unduly fetter the exercise of its own discretionary power. Even though there are no hard 

and fast rules to assist the trustees in the exercising of their discretion, the Pension 

Funds Adjudicator has, over the years, ruled that the following factors must be taken into 

consideration when a determination is made: 

 
            the ages of the beneficiaries 

            their relationship with the deceased 
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            the extent of their dependency 

            their financial affairs 

            their future earning capacity and employment prospects 

 the  wishes  of  the  deceased,  as  expressed  in  the  beneficiary  nomination  form  or  other 

testamentary writing 

            the amount that is available for distribution 

 

Section 37C of the Pension Funds Act 1 9 5 6  a s  f o l l o w s :   

 

(1) Notwithstanding  anything  to  the  contrary  contained  in  any  law  or  in  the  rules  of  a registered fund, 

any benefit payable by such a fund upon the death of a member, shall not form part  of  the  assets in the 

estate  of such a member,  but shall be dealt with in the following manner: 

 

(a)   If the fund within twelve months of the death of the member becomes aware of or traces a dependant 

or dependants  of the member,  the benefit  shall be paid to such dependant or,   as   may   be   deemed 

equitable   by   the   board,   to   one   of   such   dependants    or   in proportions  to some of or all such 

dependants. 

 
(b)  If the fund does not become aware of or cannot trace any dependant  of the member within twelve 

months of the death of the member, and the member  has designated  in writing  to the fund a nominee 

who  is  not  a  dependant  of  the  member,  to  receive  the benefit  or such  portion  of the pension  as is 

specified by a member the benefit or such portion...shall be paid to such nominee. 

 
(c)   If a member has a dependant and the member has also designated in writing to the fund a nominee 

to receive the benefit or such portion of the benefit as is specified by the member in writing the fund 

shall within twelve months of the death of such member pay the benefit or such portion thereof to such 

dependant or nominee in such proportions as the board may deem equitable 

 

The  provisions  of  s u b section  (1)(a)  cover  a  situation  where  the  deceased  

member  has  not nominated a beneficiary but is survived by dependants known to or 

traced by the fund. In such an instance, the board of trustees shall pay the benefit to 

the dependants in proportions as it may deem equitable.   

 

Where  a  deceased  member  has  nominated  a  person  who  was  not  a dependant and 

the board has not become aware of or traced a dependant within the 12 month period, 

the board is obliged to distribute the benefit to that nominee on the expiry of 12 months. 

Section 37C (1)(b) sets out two preconditions to payment. First is the lapsing of the time 

period to identify and trace dependants.  Second is the designation o f  a non-dependant 

n o m i n e e  in writing. If the board does not become aware of or cannot trace a dependant 

within the 12 month period “ the benefit shall be paid to the nominee”. Where no 

dependant is discovered within 12 months and no nominee is designated, the benefit is 

payable to the estate of the deceased. Where  there  are  both  dependants  and  

nominees  the  section  requires  payment  to be  made within 12 months.  
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Legal dependants, factual dependants and future dependents as defined by the Act also 

qualify to receive death benefits.  

 

4.2.4         Administration and Adjudication 

 

Pension fund matters are primarily regulated by the Pension Funds Act and the Income 

Tax Act 58 of 1962. The Pension Funds Act establishes ground rules for the registration 

and proper administration of   retirement   funds.   The   Income   Tax   Act   contains   

measures   intended   to encourage working people to make adequate provision for their 

retirement so as to relieve the state of this burden. The incentive takes the form of tax 

savings. Employer and employee contributions to funds that conform to certain standards 

are tax deductible while the payouts from approved funds also receive preferential tax 

treatment.  The Registrar of Pension Funds is appointed in terms of the Pension Funds Act. 

Boards  of  trustees  appointed  by  employers  and  employees  run  pension  funds,  

though  in practice  the administration  of many of the funds is left to insurance  

companies.  The rules of each fund regulate its operation and administration and  set 

out the rights and obligations of various parties to the fund – the members and the 

employer in particular.  

 

In South Africa there are a number of forums that can handle complaints relating to 

retirement funds, namely the Pension Funds Adjudicator, the Commission for Conciliation, 

Mediation and Arbitration (CCMA), the Labour Court, the High Court and the Constitutional 

Court. The office of the Pension Funds Adjudicator was established in 1996. Its overall 

function is to investigate and determine   complaints   lodged  in  terms  of  the  Pension  

Funds  Act  in  a  procedurally   fair, economical and expeditious manner. Therefore the 

Adjudicator’s jurisdiction is limited to Funds registered in terms of the Pension Funds Act. 

Funds to which the s tate contributes financially do not fall under the Adjudicator’s 

jurisdiction, unless such a fund has, with the consent of the Minister, registered with the 

Registrar of Pension Funds. In terms of the Act, complaints must be lodged in writing within 

three years from the date of the event-giving rise to the complaint. 

A person who is not satisfied with the determination of the Adjudicator may, within six 

weeks after the date of the determination, submit an application for relief to the High Court 

having jurisdiction over the matter. It is also possible to approach the High Court directly 

without first lodging the complaint with the Adjudicator. It is also possible to take a 

determination made by the Adjudicator to the High Court on review. 

 

ACTIVITY 

 

Brian has been a member of a retirement fund managed by Better Times Insurance for 

many years. He joined the fund as part of his employment contract at Gauteng 
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Productions. When joining the fund he also completed a nomination form in terms of 

which he nominated his two sons from his first marriage as the beneficiaries in the event of 

his death. On his death he is survived by four dependants: his two sons from his first 

marriage, his widow (his second wife) and a daughter whom he and his second wife had 

adopted. Better Times Insurance, instead of acting  in  terms  of  the  nomination,  

allocates  the  benefits  payable  by  the  fund  to  all  four dependants. 

 

Fully advise Brian’s two sons whether an order can be obtained in the High Court 

declaring that the benefits must be paid to them to the exclusion of the widow and the 

adopted daughter. 

 

FEEDBACK 

 

In order to answer this activity you need to have a clear understanding of  the 

provisions of section 37 of the Pension Funds Act.  In terms  of  section  37,  the  benefits  

payable  by  the retirement  fund  administered  by Big  Time  Insurance  do not form  part  

of Brian’s  estate  and must be used firstly for the benefit of his dependants and secondly 

for the benefit of those who have been nominated by him. It should be noted that an 

adopted child is also considered to be a dependant. The trustees of retirement funds have a 

general duty to act equitably when exercising their discretion to distribute death benefits. 

 

The next question which you will have to consider is whether the fact that Brian has explicitly 

nominated  his  two  sons  as  beneficiaries,   but  without  mentioning  his  adopted  

daughter, changes  the  position  in  any  way.  Kaplan and another NNO v Professional 

and Executive Retirement Fund and Others 1999 3 SA 798is relevant in this regard. In 

this case it was confirmed that the rules of the fund are subject to the provisions of 

section 37. A member may therefore appoint certain  dependants  to  the  exclusion  of  

others,  but  in terms  of  the  Act  the  benefits  will  be disposed of according to the 

statutory scheme. All Brian’s dependants will therefore receive benefits. 
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4.3 MATERNITY PROTECTION 

 

4.3.1   General 

 

This section of the study unit highlights some of the issues a female worker is 

confronted with when she becomes pregnant. In South Africa, the scope of protection for 

maternity is usually restricted to female workers in social insurance schemes and who are, or 

have been, formally employed. Job applicants who are already pregnant are also covered to 

a limited extent. Thus maternity benefits and protection are regulated by the 

Unemployment Insurance Act 63 of 2001 (UIA), the Labour Relations Act 6 6  of 1995 

(LRA), the Basic Conditions of Employment Act 75 of 1997 (BCEA) and the Employment 

Equity Act 55 of 1998 (EEA). 

 

When  a female  worker  becomes  pregnant  a lot  of  issues  arise.  These include the 

effect of pregnancy on her job, her absence from work before and after childbirth, and 

maternity benefits available to her. As most women spend their childbearing years in paid 

employment, there is a need for adequate maternity protection.  The risks that maternity  

raises  can be covered  by a separate  social  insurance  scheme  (or  even  social  

assistance  scheme),  but  it  can  also  be incorporated  into  other  schemes  that  deal  

with  family,  incapacity  for  work,  and  health  care. Maternity protection is, for the most 

part, restricted to those in formal employment. Against this background,  the  emphasis  in  

this  study  unit  will  be  on  the  protection  that  legislation  offers female workers who 

become pregnant.  

 

4.3.2    The Basic Conditions of Employment Act 75 of 1997 (BCEA) 

 

The BCEA provides that an employee is entitled to at least four consecutive months 

'maternity leave. Employers are not in general obliged to pay workers a salary during their 

maternity leave. However, individual agreements between employers and employees may 

allow for all or part of the leave to be paid or partly paid leave. An employee may 

commence with her maternity leave at any time from four weeks before the expected date 

of birth, unless otherwise agreed, or on a date from which a medical practitioner or a 

midwife certifies that it is necessary for the health of the employee or that of her unborn 

child. The payment of maternity benefits is to be determined by the Minister of Labour, 

subject to the provisions of the Unemployment Insurance Act 63 of 2001. South African 

Law does not provide for parental leave, therefore maternity leave can be used by the 

mother of the child only.  An employee who  has been in employment w i t h  an employer 

(for whom he or she works at least four days a week) for longer than four months is, however, 

entitled to family responsibility leave (s 27 of the BCEA).  
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This means that an employer must grant an employee, during each annual leave cycle, at 

the request of the employee, three days’  paid  leave  where,  for  example,  the  

employee’s child  is  born  or  is  sick.  A collective agreement may not reduce an 

employee’s entitlement to maternity leave. 
 

ACTIVITY 

 

Nono is working at a salon as a hairdresser. She tells her manager that she is 

pregnant and that she  w i l l  need  m a te rn i t y  l e a v e .  The manage r  r e f e r s  N o n o  t o  

a  co l lect ive  a g r e e m e n t  concluded between the company and the trade union, which 

provides that female workers are entitled to at least one month maternity leave with full 

salary during maternity leave. Nono is not sure if her rights are being infringed or not and 

comes to you for advice. 

 

FEEDBACK 

 

In  terms  of  section  25  of  the  BCEA,  an  employee  is  entitled  to  at  least  four  

consecutive months’  maternity  leave.  However, e m p l o y e r s  a n d  r e c o g n i s e d  

t r a d e  u n i o n s  o r  i n d i v i d u a l  employees may conclude agreements among 

themselves that regulate terms and conditions of employment. You must note, however, that 

these agreements may not reduce the core rights provided for in the BCEA so, in Nono’s 

case, in addition to the one months’ paid leave referred to in the agreement  with the 

trade union, the employer must grant her three months’ unpaid leave. Always remember 

that collective agreements must be consistent with the purpose of the Act. Nono is not 

entitled to receive more than her normal monthly salary meaning that, under the 

circumstances, she will not receive anything from the UIF for the one month for which she 

is paid. The total amount that an employee receives from the UIA and from sources other 

than the UIF, f o r  example ,   her employer ,   may n o t  exceed   her no rma l    monthly   

salary.   She w i l l  receive a benefit from the UIF only if she receives less than her normal 

monthly salary from the employer or any other source.  

 

4.3.3         The Unemployment Insurance Act 63 of 2001 (UIA) 

 

The UIA makes provision for maternity leave. A contributor (contributor: a natural person 

who is or was employed, to whom section 3 of the UIA applies, and who can satisfy the 

Unemployment Insurance  Commissioner  that  he or she has made  contributions  for 

purposes  of this  Act)  is entitled  to  one  day’s  benefit  for  every  completed  six  days  of  

employment  as  a  contributor, subject to a maximum accrual of 238 days’ benefit in the 

four year period immediately preceding the date of application for benefits.  
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A female contributor to the Unemployment Insurance Fund (UIF) who is pregnant is 

entitled to maternity leave for a maximum period of 17, 32 weeks or four months. Note 

should be taken that an employee who receives maternity benefits in terms of a collective 

agreement or any other law cannot claim maternity benefits from the UIF, and also that 

what she receives must not be more than her monthly salary. 

 

In terms of section 12 of the UIA the following benefits are payable to pregnant women: 

unemployment benefits, illness benefits, maternity benefits, adoption benefits, and 

dependant’s benefits.  It  must  be  remembered  though,  that  even  though  most  

employees  are  entitled  to maternity leave, there is no statutory duty on employers to 

provide paid maternity leave. Only the mother of the child can claim maternity benefits, 

while any person who adopts a child is entitled   to c l a i m    adoption   benefits,   provided   

that   he   or s h e    was   a c o n t r i b u t o r    to t h e  Unemployment Insurance Fund (UIF). 

 

The UIA applies to all employers and employees, unless specifically excluded. Section 1 

of the Act defines a “contributor” as a person: 

 
            who is or was employed 

            to whom the Act, in terms of section 3, applies 

            who can satisfy the Commissioner that he or she has made contributions for the purposes of the 

Act. 

 

The Act defines an employee as any natural person who receives remuneration or to whom 

remuneration  accrues  in  respect  of  services  rendered  or  to  be  rendered  by  that  

person. However, the  term excludes any independent con t ra c t o r .  Similarly, an  

employer means  any person, who pays, or is liable to pay, to any person any amount 

by way of remuneration and any person responsible for the payment of any amount by 

way of remuneration to any person under the provisions of any law or out of public funds, 

excluding any person who is not acting as a principal. 
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ACTIVITY 

 

Jane works at Metrorail as a cashier. At the moment Jane is only working a shift of five 

hours a day during weekends. Jane is pregnant and, before she can go on maternity 

leave, she is told that a decision has been taken by management to terminate the 

employment contracts of ten cashiers, h e r  included. This is said to be as a result of a 

restructuring process that is taking place within Metrorail. Jane is afraid that if she 

claims maternity benefits in terms of the UIA she  will  not  be  able  to  claim  

unemployment  benefits  when  her  employment  is  terminated. Advise Jane. 

 

FEEDBACK 

 

The UIA covers all employees who work more than twenty-four hours a month. Therefore, 

Jane qualifies in terms of the UIA. The fact that Jane had at one stage made a claim 

for maternity benefits  from  the  UIA  does  not  mean  that  she  will  lose  her  entitlement  

to claim  any other category of UIA benefits. 

 

It is important to note that, as from 1 April 2003, domestic workers have also been 

included under the Act. The following employees are, however, excluded in terms of section 

3: 

 
            employees employed for less than 24 hours a month by a particular employer 

            employees who receive remuneration under a learnership agreement registered in terms of the 

Skills Development Act 97 of 1998 

            employees in the national and provincial spheres of government 

 persons   who   enter   the   Republic   for   the   purpose   of   carrying   out   a  contract   of   service, 

apprenticeship or learnership within the Republic if – upon the termination thereof – the employer is 

required by law or by the contract of service, apprenticeship  or learnership,  as the case may be, 

or  by  any  other  agreement   or  undertaking,   to  repatriate   that  person,   or  that  person   is  so 

required to leave the Republic, and the employ of their employers (for example migrant workers) 

 

According to section 25 of the UIA, an application for maternity benefits must be made, on 

the prescribed fo rm , at least eight  weeks before childbirth.  The  Commissioner  can  

condone  or accept an application referred less than eight weeks before childbirth 

provided that the applicant submits  good  reasons  for  the  late  referral.  The 

Comm iss io ne r  m a y  e x t e n d  t h e  pe r i o d  o f  submission of the application for up to a 

period of six months after the date of childbirth. 
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An application for adoption benefits must be made within six months after the date of 

order for the adoption.  However, the Commissioner may, on good cause shown, accept 

an application after the six months period. Where an application complies with the 

provisions of chapter 2 of the Act, the Director-General must pay maternity or adoption 

benefits to the contributor at the employment office where the application was made, or at 

another office as determined by the applicant at the time of the application. 

 

4.3.4         EMPLOYMENT PROTECTION 

 

Non-discrimination  measures  have  been  taken  to ensure  that  women  do not  suffer 

discrimination  on  account  of  pregnancy.  In  South  Africa,  a  number  of  legislative  

provisions (section 9 of the Constitution, section 6 of the Employment Equity Act and 

section 187(1)(e) of the Labour Relations Act) prohibit discrimination on the basis of 

pregnancy. 

 

Women need the assurance that they will not lose their jobs as a result of being 

pregnant or absent on maternity leave or because they have just had a child. In South 

Africa, the right to return  to  the  same  or  a  comparable  job  after  pregnancy  or  a  

related  absence  is  expressly protected.  Should  an  employer  offer  an  employee  

returning  from  maternity  leave  an  inferior position to that which she held prior to her 

absence, or place her on an inferior job track to the one she held before her absence, that 

would amount to unfair discrimination on the basis of pregnancy  and  would  run  contrary  

to  section  6  of  the  EEA.  Also,  in  terms  of  the  LRA,  an employer  may  not  prevent  a  

pregnant  woman  from  entering  the  labour  market,  may  not disadvantage her during 

the existence of the employment relationship and may not prematurely terminate her 

employment owing to her pregnancy and/or family responsibilities. 

 

ACTIVITY 

 

Betty is employed by Better Prices Supermarket as a cashier. During her interview, she 

does not disclose the fact that she is pregnant. Once in employment, she is approached 

by the store manager who asks her whether she is pregnant or not. Betty admits that 

she is pregnant and she also admits that she was pregnant prior to being employed at 

Better Prices Supermarket. A week later she is dismissed. The letter of dismissal states 

that Betty will not be able to cope with the workload and also that she was supposed to 

have mentioned that she was pregnant at the time she was offered employment. Betty 

approaches you for advice. Advise Betty. 
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FEEDBACK 

 

It should be clear to you that Betty is being discriminated against because of her 

pregnancy. She has been unfairly dismissed on the basis of her pregnancy (sections 

185 and 187 of the LRA). She will therefore be entitled to the usual remedies for an 

unfair dismissal as provided for in terms of the LRA (sections 193-194 of the LRA). The 

basic principle inherent in an automatically unfair dismissal is that there has been an 

infringement of a fundamental human right, in this instance a right to equality.  In 1975 

the ILO pronounced on the elimination of maternity as a source of discrimination by 

adopting the Declaration on Equality of Opportunity and Treatment of Women. Various 

legal measures were proposed. For present purposes your attention  is,  however,  drawn  

to only  two  of  those  measures,  namely,  the right  to maternity leave  and  the  right  to 

cash  benefits  to replace  wages  lost  during  the  leave  period.  This is because this study 

unit focuses on the protection offered by social security law to workers who become 

pregnant. 

 

4.4      SICKNESS PROTECTION 

 

Without  formal  statutory  protection,  an employee  who  is sick  and  cannot  perform  his 

or her duties – either temporarily or permanently – could either be dismissed from 

employment or be retained in service but without pay. It is important to note that the 

concept ”sickness”  is used in this context as ―some physical or mental condition that 

prevents an employee from fulfilling his or her duties, either temporarily or permanently. 

You should also note that the concept “unfair dismissal” refers  to  a dismissal  not  effected  

for  a fair  reason  and  in  accordance  with  a fair procedure, even if it complies with any 

notice period in a contract of employment or in legislation governing employment. Bear the 

following in mind when you study this study unit: 

 

 The illness or injury sustained by an employee may be of a temporary or permanent nature, depending 

on the seriousness of the illness or injury. It is important that you constantly bear this distinction in mind 

because different consequences flow from a permanent illness or injury as opposed to a mere temporary 

illness or injury. 
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 An employee who suffers from a temporary illness or injury (in other words, an illness or injury that is 

not protracted or that does not render the employee incapable of performing the work for which he or 

she has been employed) is entitled to sick pay in terms of the BCEA. Where the employee is absent 

for more than two consecutive days, he or she is required to produce a medical certificate. A failure 

to provide one will entitle the employer to withhold payment. 

 An employee who suffers from a permanent illness or injury that effectively renders him or her 

incapable of performing the duties for which he or she was employed may face dismissal on the basis 

of incapacity. Although dismissal may appear harsh in these circumstances, yo u  should bear in mind 

that there is no obligation upon an employer to keep an employee who, as a result of an injury, or is too 

ill to work or who is incapable of performing the work for which he or she was employed. However, in order 

to ensure that dismissal   is t h e    last   resort,   it i s  r e q u i r e d    that the   need   to   dismiss   is   

thoroughly investigated and that a fair procedure in dismissing the employee is followed.  Should  this 

not  be  done,  the  termination  of  employment  of  such  an employee  would  amount  to  an  unfair  

dismissal.   In o t h e r  w o r d s , t h e  d i s m i s s a l    must b e  substantively and procedurally fair. 

 

ACTIVITY 

 

Malebo is employed as the personal secretary of Mr Thomas, the managing director of a 

large retail store.  Malabo's  duties  entail  making  appointments,  answering  the  phone  

and  running personal  errands  for Mr Thomas  who is an extremely  busy and important  

man.  Malebo  has been  feeling  ill  for  quite  some  time  but,  because  her  office  is  

extremely  busy,  she  has postponed a visit to her doctor. Mr Thomas has recently told his 

staff that all holiday leave is suspended for the next two months because management is 

busy with negotiations to expand the store. All staff are therefore needed to provide the 

necessary administrative back-up during this difficult and busy time. Adding to Mr 

Thomas’s stress levels is the fact that the two unions active in the store are vehemently 

opposed to the restructuring process which they foresee will definitely result in job losses. 

Malebo faints in the boardroom early one morning after working through the night to 

prepare the agenda for the next board meeting.  She is rushed to her doctor who advises 

her that she is suffering from severe stress and exhaustion. She is advised to take sick 

leave and to stay at home for at least five days before returning to work. Malebo follows 

the advice of her doctor and stays at home. On day three, she receives a frantic call 

from Mr Thomas demanding to know why she is not at work. She informs him that she is 

ill and that she has been advised to rest. Mr Thomas explodes and threatens to 

dismiss her if she does not return to work immediately. He also informs her that she will 

not be paid for the two days that she has been absent from work.  Malebo comes to 

you for advice.   
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Answer the following questions with reference to legislation and case law where applicable: 

 

1. Is Malebo entitled to sick leave? Substantiate your answer fully. 

2. Discuss whether Malebo is required to produce a medical certificate upon haer return to 

work. 

3. Assume that Malebo returns to work after resting for five days but that she is unable to 

produce a medical certificate. Discuss whether Malebo will be entitled to paid sick leave. 

4. Assume that Malebo is not entitled to any sicj pay. Will she be entitled to claim benefits in 

terms of the UIA? Discuss. 

5. Assume that Malebo consulted a traditional healer. Assume also that he gave her a 

certificate which states that she must take five days sick leave. Discuss whether this medical 

certificate should be accepted by her employer. 

6. Upon her return to work, Malebo is confronted by an angry Mr Thomas. He informs her 

that she is summarily dismissed because it is clear that she is not medically fit to do the work 

for which she has been employed. Mr Thomas structs Malebo to clean up her office before 

close of business that same day. Malebo approaches you for advice. Explain the legal 

position to her in detail. 

7. Would your answer have been different had Malebo’s health subsequently deteriorated to 

such an extent that she was forced to be absent from work for long periods at a time? Explain 

with reference to applicable legislation and codes. 

8. Assume that Malebo was dismissed. Explain which procedure must be followed in order to 

challenge the fairness of her dismissal. 

 

FEEDBACK 

 

1. The answer to this question is not difficult, although you might have wondered 

whether you had to refer to both the common law and the position in terms of relevant 

legislation. Because the question is formulated in fairly wide terms, you should rather err 

on the safe side and discuss both.  Moreover, i f  you read the question c a r e f u l l y  y o u  

would have realised that you were required to refer to relevant legislation. 

2. Where an employee is absent from work for more than two consecutive days or on 

more than two occasions during an eight-week period, such employee is required to 

produce a medical certificate. 

3. An employer is not required to pay sick pay to an employee who has been absent 

from work for more than two consecutive days without producing a medical certificate. 

4. Yes, she will be entitled to claim benefits. An employee who is no longer entitled to 

sick leave is not entitled to sick pay and such leave will then be regarded as leave 

without pay. If Malebo is a contributor to the UIA, she will be entitled to claim illness 

benefits in terms of the UIA. However, bear in mind that an employee is entitled to UIA 
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benefits only where he or she receives either no earnings, or less than one-third of his or her 

normal earnings. 

5. The   medical   certificate   will   be   acceptable   provided   that   the   traditional   healer   

is registered with a professional council established by an Act of Parliament. 

6. When  you  are  confronted  with  a  question  such  as  this  one,  you  are  required  

to discuss the  applicable  legal  principles  with  reference  to  the  given  set  of  facts.  

The dismissal of Malebo in these circumstances will be unfair. It is required in terms of the 

LRA that  a  dismissal  on  the  basis  of  incapacity,   such  as  ill  health  or  injury,  must  

be substantively and procedurally fair. Substantive fairness means that a valid and fair 

reason must exist. Procedural fairness requires that a proper and fair procedure must be 

followed prior to dismissing the employee. Where an employee is dismissed for a reason 

relating to ill health or injury, t h e  p r o c e d u r a l  a n d  s u b s t a n t i v e  fairness 

r e q u i r e m e n t s    are o f t e n  integrated: 

 

In order to establish that a dismissal has been for a valid and fair reason (in other words, in 

order to establish whether the incapacity is such that it warrants a dismissal), an 

investigation i n t o  the procedural fa i rness  must be conducted.  The  affected  employee 

has the right to participate in this investigation and also has the right, with the assistance of  

a  trade  union  representative  or a  fellow  employee,  to  state  his  or  her  case.  In 

conclusion,  if  the  legal  principles  as  set out  here  are  applied  to  the  set  of  facts  in 

Malebo's case, the following conclusions may be drawn: first, from the given facts, it is 

clear that the decision that Malebo is incapable of doing the job for which she was 

employed was taken prematurely and without proper consideration. 

 

Furthermore,  no  investigation  was  conducted  to  establish  the  nature  of  or  degree  

of  her incapacity, if any. Thirdly, Malebo was clearly also not afforded the opportunity to 

state her side of the case and to be represented or assisted by a trade union representative 

or fellow employee. 

 

The procedures which should have been followed by the employer may be 

summarised as follows: 

 
● an investigation into the nature and degree of incapacity 

● consultation with the affected employee 

● reasonable   accommodation:   after   the   consultation   with   the   employee   it   must   be ascertained  

whether the duties of the employee  could be adapted to accommodate  the illness  or  injury  of  the  

employee  –  if  that  is  not  possible,  it  needs  to  be  considered whether  suitable  alternative  work  can 

be found  for the employee,  even  at a reduced salary,  within the employer’s organisation 

● an enquiry or hearing to consider whether dismissal is the appropriate sanction 
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7. Yes, your answer would have been different. Remember that there is no obligation upon 

an employer to continue employing an employee who is too ill or too badly injured to do 

the work for which he or she was employed. However, the decision to dismiss must not 

be taken lightly and must always be the action of last resort. The employer must first 

establish the nature and extent of the illness or injury and, once these have been 

established, must investigate alternatives to dismissal. In other words, the employer has the 

duty to accommodate the employee and only after all alternatives have been investigated 

can the employer consider dismissing the employee. Applying the legal principles to the set of 

facts, one can therefore argue that where an employee has been absent for an 

unreasonable time, the employer may consider dismissing him or her. 

8. Malebo  can  refer  her  dispute  to  the  Commission  for  Conciliation,  Mediation  

and Arbitration ( CCMA) o r  to a bargaining c o u n c i l  w i t h  jurisdiction.  Where n o  

bargaining council exists the dispute must be referred to the CCMA. The dispute 

must be referred within thirty days after the date of her dismissal. Once referred, the 

dispute will first be conciliated either under the auspices of the CCMA or the bargaining 

council. Should conciliation fail to resolve the dispute, the dispute may be referred to 

arbitration for final adjudication. 

 

ACTIVITY 

 

Write an opinion in which you evaluate the protection granted to ill or injured 

employees.  

 

FEEDBACK 

 

This is a fairly general question In answering this question you  had  to  distinguish  

between  situations  where  an  injured  or  ill  employee  suffers  from  a temporary illness 

or injury and situations where an injury or illness is of such a nature that it renders  the  

employee  incapable  of  performing  the  duties  for  which  he  or  she  has  been 

employed. In this regard, you were required to refer to the Code of Good Practice on 

Dismissal. 

 

4.5            INVALIDITY PROTECTION 

 

4.5.1 Introduction 

 

This section of the study unit discusses the social security benefits available and the protection 

afforded by legislation to a person who, because of invalidity, is unable to perform his or her 

employment duties. An important point which you should take note of is that the terms 

invalidity and disability are used as synonyms. In terms of section 1 of the Social 

Assistance Act 13 of 2004 the concept of disability is defined as a moderate to severe 

limitation to the applicants ability to function as a result of a physical, sensory, communication, 

intellectual, or mental disability rendering him or her unable to: 
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(a)  Obtain  the  means  needed  to  enable  him  or  her  to  provide  for  his  or  her  

own maintenance, or 

(b)  Be gainfully employed. 

 

A person will be eligible for disability grant if he/she complies with the definition of 

disability provided in section 1 of the Social Assistance Act, 2004. Therefore in terms of 

section 9 of the Social Assistance Act, 2004.  

 

A person is, eligible for a disability grant, if he or she has: 

 

(a)      attained the prescribed age; and has a  

disability; 

(b)        is,  owing  to  a  physical  or  mental  disability,  unfit  to  obtain  by  virtue  of  any  

service, employment or profession the means needed to enable him or her to provide for his 

or her maintenance, met the prescribed requirements of the means test and the income 

threshold; 

 

(c) has attained the prescribed age 

  

The issue of Disability is covered in the Code of Good Practice on Key Aspects of 

Disability in the Workplace. The Code is intended to guide employers and employees on key 

aspects of promoting equal opportunities and fair treatment of people with disabilities as 

required by the Employment Equity Act of 1998. The Code is also intended to help employers 

and employees understand  their  rights  and  obligations,  promote  certainty  and  reduce  

disputes  to ensure  that people with disabilities can enjoy and exercise their rights at work. 

 

ILO R e c o m m e n d a t i o n    168 o f  1 9 8 3  c o n c e r n i n g    Vocational 

R e h a b i l i t a t i o n    and E m p l o y m e n t  (Disabled Persons) considers a disabled person 

as an individual whose prospects of securing, retaining and advancing in suitable employment 

are substantially reduced as a result of a duly recognised physical or mental impairment. 

 

4.5.2         Invalidity and Employment 

 

A disabled employee has a right not to be unfairly dismissed, although the employment of an 

employee who is, as a result of a disability unable to do the work he or she has agreed to 

do, can be terminated. Before termination, the extent of the employee’s ability to do the work, 

the question as to whether reasonable measures can be taken to accommodate the 

employee and the availability of alternative work must be taken into account. (See sections 

185 and 187 of the Labour Relations Act and section 6 of the Employment Equity Act). 
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ACTIVITY 

 

Rose, a filing clerk at an accounting firm, has suffered a stroke which has affected her 

concentration, memory and speech. Her contract of employment is terminated by her 

employer a week after she returns to work. Rose approaches you for advice. Consider 

whether Rose’s dismissal was unfair. 
 

 

FEEDBACK 

 

Section 187(1)(f) of the LRA provides that a dismissal is automatically unfair if the reason for 

dismissal is that the employer unfairly discriminated against an employee, directly or 

indirectly, on the ground of his or her disability. The dismissal will be fair if it relates to the 

inherent requirements of  the job. When    an   employee    becomes    disabled,    the   

employer    must determine   the n a t u r e    of t h e  disability and the possibility of 

alternative employment must be considered 

 

4.6      CONCLUSION 

 

In this study unit we looked at social insurance and some of the risks people are protected 

against through social insurance schemes. Those risks include o l d  age, pregnancy, sickness, 

and invalidity.We also looked at statutes e s t a b l i s h i n g  a n d  r e g u l a t i n g  d i f f e r e n t  

s o c i a l  s e c u r i t y  s c h e m e s . You should now be able to advise an  employee  who  is  

in  old  age,  pregnant,  sick  or  disabled  on  the  social  security  benefits available to him 

or her. Now, answer the self-assessment questions below to evaluate whether you know 

and understand the study unit well enough to proceed to the next study unit. 

 

SELF-ASSESSMENT QUESTIONS 

 

1. Define social insurance in your own words. 

2. Mention elements of social insurance. 

3. What is a pension fund? 

4. What is a provident fund? 

5. Name various statutes that protect women during pregnancy. 

6. Explain the reasons behind maternity protection. 

7. Explain the protection given to an employee who is sick. 

8. Explain the protection given to an employee who is disabled/experiencing invalidity. 
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STUDY UNIT 5 

UNEMPLOYMENT INSURANCE 

 

This study unit examines social security measures available to people who are unemployed 

due to illness, maternity, the adoption of a child and other similar reasons. 

 

AFTER STUDYING THIS STUDY UNIT, YOU SHOULD BE ABLE TO: 

 

 Advise an unemployed person on the social security benefits payable to him or her 

 Advise an unemployed person on how to apply for avaialble benefits 

 

5.1 INTRODUCTION 

 

Unemployment insurance in South Africa is regulated mainly by the Unemployment 

Insurance Act 63 of 2001 (UIA) and the Unemployment Insurance Contributions Act 4 of 

2002 (UICA). The former provides the payment of unemployment insurance benefits and the 

latter regulates the   collection   of   contributions   and   establishes   the   Unemployment   

Insurance   Fund.   All employers are expected to pay two per cent of the remuneration of an 

employee to the Commissioner   of t h e  S o u t h    African   Revenue   Service   (SARS)   or t o  

t h e  U n e m p l o y m e n t  Insurance Commissioner. In terms of the UIA, benefits are paid out 

in respect of temporary unemployment arising from (a) termination of an employee’s 

services, (b) illness, (c) maternity, and ( d) a d o p t i o n .  The  Act  also  makes  provision  

for  benefits  to  dependants,  should  the contributor pass away. The UIA and the UICA 

are applicable to all employers and employees, unless they are specifically exc luded.  

An  employee  is  defined  as  “any  natural  person  who receives remuneration  or to whom 

remuneration  accrues in respect of services rendered or to be rendered by that person, 

but excludes any independent  contractor” (s 1 of the UIA). The emphasis on remuneration 

in the definition of employee signifies a more restricted scope of coverage than the approach 

followed for employees in terms of the labour laws. In terms of the l a t t e r , p e r s o n s  

a s s i s t i n g  e m p l o y e e s  a r e  a l s o  i n c l u d e d .  The e x c l u s i o n  o f  i n d e p e n d e n t  

contractors is similar to the approach followed by other labour laws. 

Additional categories of employees, namely domestic workers and high-income earners, were 

included when the UIA was amended in 2001. Some groups are, however, still excluded 

from the protective scope of the Act. These include (a) persons who do not fall within the 

definition of employee and contributor  (resulting  in the self-employed,  the informally  

employed,  and the long-term  unemployed  being  excluded  from  protection),  (b) employees  

who  receive remuneration under a learnership agreement registered in terms of the Skills 

Development Act, (c) employees in the national and provincial spheres of government, (d) 

persons who enter the Republic for the purpose of carrying out a contract of service, 

apprenticeship  or learnership  if there is a legal or contractual  requirement,  or any other 

agreement  or undertaking,  that such person  must  leave  the Republic,  or that  such  
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person  be repatriated  upon  termination  of the contract,  and  (e)  employees  employed  

for  less  than  24  hours  per  month  by  a  particular employer. 

 

These exclusions are problematic, especially categories (a), (c) and (e). Their exclusion 

from formal social protection means that, should persons in these categories become 

unemployed, they have no formal social protection. They are either without any support, or 

they have to rely on informal social security.  This increases the pressure on the already 

weak informal social safety net and is likely to create additional vulnerability. 

 

The purpose of the Unemployment Insurance Act is to insure employees against the 

temporary loss of employment, and not to provide income for persons who have left the 

labour market and who a re  unwi l l ing t o  work.  It  is  also  important  to  note  that  the  

South  African  system  of unemployment  insurance  is  based  on  the  principles  of  

insurance.  Only t h o s e  w h o  h a v e  previously contributed to the Unemployment Insurance 

Fund (UIF) may claim benefits and participation in the scheme is compulsory for those who 

are employed. 

 

The legislative framework for the South African unemployment insurance scheme is set 

out in the UIA and the UICA. 

 

The  UIA  is  central  to  the  operation  of  unemployment  insurance  in  South  Africa  and  

it  is important to note that its aims include: 

 
● to establish the Unemployment Insurance Fund 

● to   provide   for   the   payment   from   the   Fund   of   unemployment   benefits   to   certain employees, and 

for the payment of illness, maternity, adoption and dependant's benefits related to the unemployment of such 

employees 

● to provide for the establishment  of the Unemployment  Insurance Board, the functions of the Board and 

the designation of the Unemployment Insurance Commissioner 

 

The UIA provides for the payment of unemployment benefits.  The UICA, on the other 

hand, takes care of the imposition and collection of contributions for the benefit of the 

Unemployment Insurance Fund and establishes procedures for the collection of these 

contributions. The UICA, unlike the UIA, provides for the collection of contributions. . 

 

ACTIVITY 

 

What is the difference between an unemployment insurance scheme and an 

unemployment assistance scheme? 
 

FEEDBACK 

 

Unemployment insurance scheme benefits are only for workers who have contributed to 

the fund.  In  the  case  of  an  unemployment   assistance   scheme,  workers  do  not  

make  any contributions to a fund. A person may claim for unemployment assistance if he 

or she has no job and has insufficient means to support him or herself. When an 
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employee ceases to qualify for unemployment insurance benefits, he or she will usually have 

to rely on unemployment assistance   which i s  s u b j e c t    to a  m e a n s  t e s t .  To 

s u m m a r i s e ,   unemployment   insurance compensates for income loss while 

unemployment assistance relieves economic need. 

 

5.2 UNEMPLOYMENT 

 

EXAMPLE:    Jones  is  working  at  Telkom  and  he  also  has  a  position  at  Denel  as  

their researcher.  According  to  the  UIA,  he  qualifies  as  a  contributor  in  both  his  

employment situations.  He decides to resign from the job he has at Denel and is left with 

only the one at Telkom. He will be able to claim unemployment benefits for the job he 

had at Denel. The fact that  he  loses  one  job  and  retains  the  other  does  not  mean  that  

he loses  his  entitlement  in respect  of  the  lost  employment  simply  because  he  retains  

the  other  employment.  In South Africa the reason for the loss of the job is irrelevant. 

 

The following four conditions must be satisfied before a contributor can claim benefits: 

 

● the reason for unemployment must be the termination of the contributors’ employment 

● the contributor must apply in accordance with the prescribed requirements 

● he contributor must be registered as a work seeker 

● the contributor must be capable of work and available to do so 

 

Payment  of  unemployment  benefits  will  be  made  at  the  employment  office  at  which  

the application was made. In terms of the UIA, failure by the contributor to report at the 

specified times and places, and on the specified dates, will disqualify him or her from 

receiving benefits. 

 

5.3            ILLNESS BENEFITS 

 

A  right  to  illness  benefits  applies  to  contributors  who  are  unable  to  work  due  to  

illness.  A contributor qualifies for illness benefits in terms of the UIA only if he or she has 

exhausted all illness benefits claimable in terms of the Basic Conditions of Employment 

Act – or in terms of any collective agreement or contract of employment if the period of 

illness is less than fourteen days.  Refusal to undergo medical treatment will also disentitle 

the contributor from receiving benefits (s 20 of the UIA). 
 

ACTIVITY 

 

Lucy, a domestic worker, is suffering from a back problem and, as a result, is unable to 

work. She has consulted the doctor and has been advised to stay at home for two months 

under the doctor’s supervision. She has made an application fo r  illness benefits but these 

have been turned down. Lucy comes to you for advice with regard to the dispute she 

has relating to the non-payment of benefits. 
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FEEDBACK 

 

You should advise Lucy on the procedure to be followed with regard to the disputes relating 

to the payment or non-payment of benefits in terms of section 37 of the UIA. 

 

5.4            MATERNITY BENEFITS 

 

A contributor who is pregnant is entitled to maternity benefits for any period of pregnancy 

or delivery and the period thereafter. However, the benefit may not be more than the 

remuneration the contributor would have received if she had not been on maternity leave. 

An application must be made at least eight weeks before childbirth (s 24 of the UIA). 

 

5.5            ADOPTION BENEFITS 

 

A contributor is entitled to adoption benefits if: the period that the contributor was not 

working was spent caring for the child, the adopted child is below the age of two, and the 

child has been adopted in terms of the Child Care Act 38 of 2005 (s 27 of the UIA). (For 

further reading on the processes of adoption, read chapter 15 of the Child Care Act 38 of 

2005). 

 

5.6            DEPENDANT'S BENEFITS 

 

A  surviving  spouse  or  a life  partner  of  a contributor  is entitled  to dependant’s  benefits.  

The dependant must make an application within six months of the date of death of the 

contributor. The  benefit  payable  to  the  dependant  is  the  unemployment  benefit  that  

would  have  been payable to the deceased contributor if the contributor had been alive (s 30 

of the UIA). 

 

5.7      ENFORCEMENT, DISPUTE RESOLUTION INCLUDING LITIGATION 

 

A person who is entitled to benefits may appeal to a Regional Appeals Committee if he or 

she is aggrieved by a decision of the UIA Commissioner.  The Committee may confirm or 

vary the decision in question, or rescind it and substitute its own decision for that of the 

decision subject to appeal. If a person is dissatisfied with the decision of the Regional 

Appeals Committee, he or she may refer the matter to the National Appeals Committee for 

a decision. The decision of the latter is final but subject to judicial review (s 30 of the UIA). 

 

5.8     UNEMPLOYMENT INSURANCE CONTRIBUTIONS ACT 4 OF 2002 

 

The UICA was enacted to provide for the payment of contributions for the benefit of the 

Unemployment   Insurance   Fund   and   to   put   in   place   procedures   for   the   

collection   of contributions.  The  UICA  applies  to  all  employers  and  employees,  

including  domestic  and seasonal workers, other than: an employee who is employed for 

less than 24 hours a month, an employee   who   receives   remuneration   under   the   

learnership   agreement,   employers   and employees  in the national and provincial  
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spheres of government  and employees  who entered the Republic for the purpose of 

carrying out a contract of service and upon termination thereof are required to leave the 

Republic. 

 

An  employer  to  whom  UICA  applies  must  apply  for  registration  to the  Commissioner  of 

the South  African  Revenue  Service  or the Unemployment  Insurance  Commissioner.  An 

employer who fails to pay the full amount payable on or before the last day for payment 

pays interest on the outstanding amount. A penalty of ten per cent of the unpaid amount is 

payable in respect of late payments, in addition to interest on the unpaid contributions.  

Any person convicted of an offence related to compulsory unemployment insurance is liable 

on conviction to a fine or to imprisonment for a period not exceeding 12 months, or to both a 

fine and such imprisonment. 

 

5.9     EMPLOYER ASSISTANCE IN RESPECT OF UNEMPLOYMENT 

 

Apart from unemployment insurance available to an employee, he or she may also receive 

severance pay. You must familiarise yourself with the concept of severance pay and also 

know how it affects an employee’s  right to the payment of unemployment insurance 

benefits in terms of the UIA. 

 

5.10   CONCLUSION 

 

There  are  various  benefits  available  to  a  person  who  is  or  was  a  contributor  to  

the Unemployment Insurance Fund or to a dependant of such a person. 

 

Please take special note of the two important pieces of legislation governing unemployment in 

this country: 

 

● The Unemployment Insurance Act 63 of 2001 

● The Unemployment Insurance Contributions Act 4 of 2002 

 

You should now be able to advise an employee or a person who has lost his or her job on 

unemployment   benefits   available to him or her.   Now,   answer   the   self-assessment   

questions   below   to evaluate whether you know and understand this study unit well 

enough to proceed to the next study unit.  Should  there  be  any  questions  that  give  you  

problems,  go  back  to  the  relevant paragraph in the study unit. 

 

SELF- ASSESSMENT QUESTIONS 

 

1. Describe in your own words what the main objectives of the UIA and UICA are. 

2. Who is an employer for purposes of the UIA? 

3. Who is an employee in terms of the UIA? 

4. Name the categories of persons who are not regarded as contributors under the UIA. 
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5. What different types of benefits may be paid in terms of the UIA? 

6. How are claims lodged and assessed and how are benefits paid? 

7. Define a domestic worker for the purposes of the UIA. Is a domestic worker entitled to 

unemployment benefits? 

8. Can a contributor‘s partner in a same-sex union claim dependant‘s benefits? 
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STUDY UNIT 6 

EMPLOYMENT INJURIES AND 

DISEASES 

 

In this study unit we look at social security benefits available to employees who suffer a 

disease or an injury at some time during their working lives. This unit will also discuss the 

social security measures available to employees who are injured or diseases at work. 

 

AFTER STUDYING THIS STUDY UNIT YOU SHOULD BE ABLE TO: 

 

 Advise an employee who is injured or who contratcs a disease at work on the social  

 security benefits available 

 Advise such an employee on how to claim those benefits 

 

6.1        INTRODUCTION 

 

This unit begins with a description of the Compensation for Occupational Injuries and 

Diseases Act 130 of 1993 (COIDA). COIDA provides a safety net to employees who 

experience disease and injury at work. Before you study COIDA, you must have a clear 

understanding about the need for such an Act.  The purpose of COIDA is to provide 

compensation where employees who, in the course of their employment: 

 
● suffer disablement as a result of a work-related injury 

● suffer disablement as a result of contracting a work-related disease 

● suffer death as a result of a work-related injury or disease 

 

6.2 EMPLOYMENT INJURIES AND DISEASE 

 

The Compensation for Occupational Diseases Act is the main legislative tool regulating 

occupational injuries and diseases in the country. This Act is administered by the 

Department of Labour. COIDA provides a system of no-fault compensation for employees 

who are injured in accidents that arise out of, and in the course of, their employment, or 

who contract occupational diseases. COIDA provides benefits f o r  employees in the case of 

permanent and temporary disablement, as well as for dependants of employees who die as a 

result of injuries sustained or diseases contracted at work. In terms of the Act, an employee 

is defined as a person who has entered into, or works under, a contract  of service or 

apprenticeship  or learnership  with an employer,  whether  the contract  is express or 

implied, oral or in writing, and whether the remuneration is calculated by time or by work 

done, or is in cash or in kind.  

The following persons are excluded: 

(a)    a  person,  including  a  person  in  the  employ  of  the  state,  performing  military  

service  or undergoing  training  and  who  is  not  a  member  of  the  Permanent  Force  of  

the  South African Defence Force 
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(b)    a member of the Permanent Force of the South African Defence Force while on 

service in the defence of the Republic 

(c)     a member  of the South African  Police Service  while employed  on service in 

defence of the Republic 

(d)    a person  who  contracts  for  the  carrying  out  of  work  and  himself/herself  engages  

other persons to perform such work 

(e)     a domestic employee employed as such in a private 

household 

 

The effect of these exclusions, in particular (d) & (e), is that people in the informal sector and 

domestic workers who sustain occupational injuries and/or diseases are without social 

protection. They have to rely on other (probably informal social security) measures or on 

their families for financial help or support. The risk of sustaining occupational injuries and 

diseases is even greater for people in the informal sector than it is for those in formal 

employment because they work under less strict supervision and often in more dangerous 

and desperate situations. This means that, ironically, those in need of more protection in fact 

have less protection in terms of the formal social security system. 

 

6.2.1   Purpose of COIDA 

 

The  main  purpose  of  COIDA  (as  discussed   above)  is  to  provide  for  compensation   

for disablement caused by occupational injuries or diseases sustained or contracted by 

employees in the course of their employment. As background to your study of COIDA, you 

must know how the Act is administered, who the functionaries are and how the scheme 

envisaged in terms of COIDA is funded. 

 

Employers are, and have always been, obliged to ensure safe working conditions for their 

employees.  Prior to the implementation o f  COIDA, and under the common law, an 

employee could claim compensation from an employer based on delict if an injury or 

illness arose from such unsafe working cond i t i ons .  This  was  a  matter  that  implied  a  

great  deal  of  risk  for  the employer. Accordingly, the state stepped in to balance the 

interests between employers and employees.  Employers,  on one hand, needed t o  be 

protected from limitless liability while, on the other  hand,  employees  needed  to  be  

protected  from  unsafe  working  conditions.  In terms of COIDA, an employer must pay an 

annual amount to the Compensation Fund on behalf of its employees.  

If an employee is then injured or killed, or becomes ill or disabled, as a result of a workplace 

accident or workplace–related d i s e a s e , the employee or his or her dependants are able 

to claim from the Compensation Fund. 

 

Coverage is provided on a no-fault basis. This means that the employee or the dependants 

will be  compensated  regardless  of  whether  the employer  was  at fault,  whether  the 

incident  was caused by the employee’s own negligence, or whether it was due to the 

negligence of any other person. 
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COIDA applies to almost all employers and to all casual and full-time employees, but 

specifically excludes: 

 

● domestic workers 

● individuals undergoing military training 

● members  of the South African National  Defence 

Force, as well as the South African Police Service 

● anyone employed outside South Africa for 12 or more continuous months 

● anyone on temporary work assignment in South Africa 

 

An employee who claims from the Compensation Fund can claim for: 

 

● temporary disability 

● permanent disability 

● medical expenses 

 

In addition, benefits are payable to the dependants of employees who die as a result of a 

work- related accident or disease. 

 

These benefits are calculated in terms of formulae set out in COIDA and regulations 

published in terms of COIDA. The Compensation Fund does not pay for pain and 

suffering, but only for loss of movement in, or use of, the body. Compensation for 

permanent disability is paid either as a monthly pension or as a lump sum. Failure to 

comply with any of the obligations imposed by the Act will amount to a criminal offence.  In 

addition, the Commissioner h a s  the power to penalise employers who do not comply with 

statutory obligations. 

 

The administration of COIDA is vested in state officials in a three–tier hierarchy, 

namely, 

 
● the Department of Labour 

● the Director-General of Labour (hereafter the Director-General) 

● the  Compensation  Commissioner  (who  is  appointed  by  the  Minister  and  fulfils  the majority of the 

tasks prescribed by the Act) 

 

ACTIVITY 

 

Joe is employed by Unisa.  He is given a motor vehicle from the University’s car pool and 

instructed to collect examination scripts from the regional office in Rustenburg. Joe is 

involved in an accident near Meropa Casino in Limpopo Province and is badly injured. 

Joe approaches you for advice since he wants to claim compensation for his injury. Advise 

him. Would it make any difference to your answer had Joe been injured after he had been 

hijacked on his way to Rustenburg and forced to drive to Meropa Casino? 
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FEEDBACK 

 

It should be clear to you that COIDA covers accidents that arise out of and in the 

ordinary course of the employees’ employment. The issue in the present case is whether 

the accident arose out of and in the course of employment. It seems that this was not the 

case. Joe was instructed to collect scripts from the regional office in Rustenburg but the 

accident took place in Limpopo Province. Clearly Joe had no reason to be there and he will 

not be entitled to compensation.  However, in the event that Joe had been hijacked and 

forced to drive to the Meropa Casino, the answer would have been quite different. In 

such a case, it could be said that Joe’s‗ injuries arose out of, and in the course of, his 

employment. 
 

ACTIVITY 

 

Joy is engaged by the Huge Returns Insurance Company as an agent.  She has to work 

in close collaboration with Mark, the district manager. Joy has no fixed hours and she 

shares an office with Mark. She is entitled to use the company’s r e s o u r c e s  and 

telephone. She is given a company car, but she has to pay for the petrol and servicing. 

She has to obtain permission to go on holiday. She is paid R200 per month for the first 

three months as an advance on future commissions which she still has to earn. She has 

to report to Mark every morning who must give her a daily list of prospective clients. At the 

end of the day, she has to report back to Mark. Joy is involved in an accident as a result 

of which she is permanently and totally disabled.  The question arises as to whether she is 

an employee in terms of COIDA. Advise Joy. 

 

FEEDBACK 

 

The facts of this case are similar to what happened in Smit v Workmen’s Compensation 

Commissioner 1979 (1) SA 51 (A). In this case, the various tests are discussed in greater 

detail. On applying the Smit case to Joy's case, it should be clear to you that Joy was an 

independent contractor and not an employee. She will therefore not have a claim in terms of 

COIDA. 
 

 

ACTIVITY 

 

Grace is employed by JZ Products (Pty) Ltd as a receptionist. Her employer failed to 

register and pay the prescribed contributions to the compensation fund. Grace sustained 

some injuries while at work. She wants to know about her rights to claim in terms of COIDA. 

Advise her. 
 

 

FEEDBACK 

 

The employer’s failure to register and pay contributions does not affect an employee’s 

right to claim compensation in terms of COIDA. 
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ACTIVITY 

 

Greg and Pat have been living together in a same-sex relationship for a number of years. 

Greg is killed as a result of an accident arising from and in the course of his employment. Pat 

is unemployed and  relied on Greg’s income to sustain the common household .  Pat 

lodges a claim in terms of COIDA but is informed that, since he is not a dependant as 

defined in the Act, his claim will not be entertained. Pat approaches you for advice. Advise 

him fully. In your answer you must refer to the applicable legislation and also to any relevant 

case law. 

 

FEEDBACK 

 

In  your  answer  you  should  have  started  by  analysing  the  definition  of  a  dependant  of  

an employee as provided for in section 1 of COIDA. On the face of it, it is clear that Pat 

could not be considered to be a dependant of Greg’s and would therefore not have a 

claim in terms of COIDA. But this is not the end of the matter. In Langemaat v Minister of 

Safety and Security (1998) 3 SA 312 (T) the court held that the definition  of dependant  

in an Act which did not include  a  partner  in  a  same-sex  union  w as  inconsistent  with  

the  right  not  to  be  unfairly discriminated  against  in terms  of section  9(3) of the 

Constitution  of the Republic  of South Africa. Please t a k e  n o t e  o f  f a c t  t h a t  t h e  

c u r r e n t  d e f i n i t i o n  o f  dependent in the COIDA may be unconstitutional. 

 

6.3      CLAIMS FOR COMPENSATION FOLLOWING AN ACCIDENT 

 

The following are the steps which should be followed where an employee wishes to claim 

for compensation subsequent to an accident: 

 

1st step:  As soon as possible after the accident, but within twelve months (s 44), the 

employee must give written or verbal notice of the accident to the employer. 

2nd  step:  Within  seven  days  of  having  received  the  notification  of  the  

accident,  the employer must report it to the Commissioner (s 39). 

3rd step: The inquiry by the Commissioner into the accident and considerat ion of 

the claim follow (s 40 and s 45). 

 

The employee will also be required to: 

 
● furnish particulars in support of the claim (s 41). 

● submit to a medical examination (s 42). 

● appear at a formal hearing (s 46). 
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6.4      DETERMINATION AND CALCULATION COMPENSATION  

 

This  part  of  the  work  is  fairly  technical  and,  as  such,  you  will  not  be  assessed  on  

the calculations   of   compensation.   An   important   point   which   you   should   note   is   

that   the compensation   payable   to a n  e m p l o y e e    differs   according   to w h e t h e r    

the d i s a b l e m e n t    is temporary or permanent and whether it is partial or total (ss 47-64 of 

COIDA). 

 

6.5      DEPENDANT'S CLAIM TO COMPENSATION IF THE EMPLOYEE DIES 

 

It  is  not  only  an  employee  who  is  entitled  to  compensation  in  terms  of  COIDA:  his  or  

her dependants are too. 

 

6.6      COMPENSATION FOR OCCUPATIONAL DISEASES 

 

There is a certain overlap between claims for compensation following an accident and 

claims for compensation following occupational disease. Section 65(6) of the COIDA 

specifically provides that  the  provisions  of this  Act  regarding  an accident  will apply  

mutatis  mutandis  to diseases provided for in Schedule 3 of the Act, except where the 

provisions are clearly inappropriate. 

 

The following process illustrates the way in which an employee’s claim for compensation 

for an occupational disease is handled. 

 

1st step:  As soon as possible after the commencement of a disease, but within twelve 

months (s 65(4)),  the  employee  must  give written  notice  to the employer  (where  he or 

she was last employed) and notice may also be given to the Commissioner (s 68(1)). 

2nd  step: Within  fourteen  days  of  having  received  notice  of  an  occupational  disease,  

the employer must report it to the Commissioner (s 68(2)). 

3rd  step:    The  inquiry  by  the  Commissioner  into  the  occupational  disease  as  well  as  

the Commissioner’s consideration of the claim (COIDA Schedule 3) follow (ss 40 45). 

 

The employee will also be required to: 

 

● furnish particulars in support of the claim (s 41). 

● submit to a medical examination (s 42). 

● appear at a formal hearing (s 46). 

 

ACTIVITY 

 

Mary is employed as a veterinary assistant to Peter who has a big practice in which he 

treats various animals.  Mary is struck down with Rift Valley fever. She asks you whether 

she can claim and, if she has a claim, how to claim under the COIDA. Advise her. 
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FEEDBACK 

 

The first step is to determine whether Rift Valley fever is a disease in terms of S chedule 

3 of the COIDA. It appears that it is, but this does not necessarily mean that Mary has a claim 

for compensation.  Mary will have to prove that she did work involving the handling of 

infected animals or their products, or that she was exposed to the virus transmitted by 

infected animals or their products.  If she can prove this, she will be presumed, in terms 

of section 66 of the COIDA, to have contracted the disease during the course of her 

employment.  Assuming that Mary was indeed exposed to the disease during the course of 

her employment, she must give notice t o  Peter o r  to the Commiss ione r .  Peter must in 

turn no t i f y  t h e  Commiss ione r  a n d , thereafter, her claim will be considered. 

 

6.7      MEDICAL AID 

 

The contents o f  this paragraph a re  fairly straightforward.  You must realise that  an 

injured employee will need medical attention. If it is necessary to convey an employee to a 

hospital, the employer must make the necessary conveyance available and pay the 

medical expenses.  A medical practitioner must furnish a medical report to the employer 

concerned. An employer who demands  that  an  employee  pay a contribution  towards  the  

costs  of  medical  aid  supplied  in terms of COIDA is guilty of an offence (sections 72-79 of 

COIDA). 

 

Note: Medical aid as referred to in the passage above is distinct from the everyday term 

medical aid which is often used to describe what this study guide refers to as “medical 

schemes”. 
 

ACTIVITY 

 

Bob has been employed as a mineworker for several years. He contracted tuberculosis 

within the course and scope of his employment and, as a result, is no longer able to 

work. He has been compensated in terms of the ODIMWA. He now wants to claim 

compensation under the COIDA. 
 

FEEDBACK 

 

It should  be  clear  to  you  that  the ODIMWA covers  persons  who  are employed  or  

work  on mines  and  suffer  from  tuberculosis  contracted  as  a  result  of  such  work.  As  

a  tuberculosis sufferer, he  had  to  apply  for  compensation in  terms  of  the  Occupational 

Diseases  in Mines and Works Act 73 of 1973 (ODIMWA). Bob cannot claim in terms of 

COIDA because he has already received compensation in terms of ODIMWA. 
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A  significant   development   relating   to  ODIMWA   can  be  found   in  a  judgement   by  

the Constitutional  Court  in  Mankayi  v  AngloGold  Ashanti  Ltd.  In casu, a former 

underground worker contracted silicosis and related lung diseases. The c ourt held that, in 

this case, where the ex-employee did not have a claim in terms of ODIMWA, the 

restrictions in terms of COIDA did not apply to him as a mineworker.  Although ODIMWA 

provides some form of protection, there is room for improvement. It provides for very low 

levels of benefits and the application procedure, especially for dependants, is quite 

cumbersome.  Migrant  mineworkers  (commonly found in the mining sector) who return to 

their home countries will, for example, rarely be able to claim benefits under this ODIMWA 

as claims are reliant on medical examinations and other administrative requirements carried 

out in South Africa. 

 

6.8      COMPENSATION FOR OCCUPATIONAL DISEASES IN MINES AND WORKS 

 

The Occupational Diseases in Mines and Works Act 73 of 1973, as amended in 1994, 

provides compensation for occupational lung diseases in miners and ex-miners only. It is 

administered by the  Medical  Bureau  for  Occupational  Disease  (MBOD)  which  falls  

under  the  Department  of Health’s  Chief  Directorate:  Non  Communicable  Diseases.  The  

MBOD  is  responsible  for  the benefit-related   medical  examination  of  miners  and  ex-

miners.  ODIMWA p r o v i d e s  f o r  p o s t  mortem benefits (through the National Institute for 

Occupational Health’s Pathology Section) for miners if an occupational disease is found, 

even if it was not the cause of death. ODIMWA pays lump sum benefits based on the level of 

impairment and does not make any further pension provision. The low-fence for lung function 

loss is 35% in order for compensation to be paid out. All medical expenses, including 

follow-up related to the treatment of a lung disease, is paid by the mine owner(s). 

 

6.9      CONCLUSION 

 

There are various pieces of legislation that afford protection to employees who sustain 

injuries at work following an accident and to those who contract diseases at work. It is 

important to note that various funds have been created by these statutes, and that all 

claims must be lodged with one or more of these funds. There are also different 

procedures to be followed in submitting claims, dependent upon which of the funds is 

involved. 

 

You should now be able to advise an employee who has been injured or who has 

contracted a disease at work as to the social security benefits available to him or her. 

 

Now,   answer   the   self-assessment   questions   below  to  evaluate   whether   you   know  

and understand  the  unit  well  enough  to  proceed  to  the  next  study  unit.  Should 

t he re  be  any questions that give you problems, go back to the relevant paragraph in the 

study un i t .  
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SELF-ASSESSMENT QUESTIONS 

 

1. What is the purpose of COIDA? 

2. Define an employer in terms of COIDA? 

3. Who is an employee in terms of COIDA? 

4. When is an employee entitled to compensation in terms of COIDA? 

5. Describe the procedure under COIDA for claiming compensation following an 

accident. 

6. Define a dependant of an employee in terms of COIDA. 

7. Describe the procedure for claiming compensation for an occupational 

disease. 

8. When does a disease commence in terms of COIDA? 

9. What is the main purpose of the ODIMWA? 

10. How long does an employee have to notify an employer of an accident at work? 

11. How long does an employee have to notify an employer after contracting a disease at 

work? 

12. How  long  does  an  employer  have  to  notify  the  Commissioner  after  an  employee 

has suffered an injury at work? 

13. How long does an employer h a v e  to notify the Commissioner after an employee h a s  

contracted a disease at work? 

14. When does a claim for compensation for  an accident in terms of the COlDA prescribe? 
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                            STUDY UNIT 7  

                            HEALTH CARE 

 

This study unit discusses South Africa’s health care system, the constitutional right to health 

care and health care issues in general in social security context. The unit further looks at the 

reform of South Africa’s health system and in particular the introduction of the National Health 

Insurance (NHI). 

 

AFTER STUDYING THIS STUDY UNIT, YOU SHOULD BE ABLE TO: 

 

 Explain how the Constitution as well as a private component of South Africa’s health  

 system 

 Describe both the public as well as a private component of South Africa’s health  

 system 

 Describe primary health care 

 Describe public health care 

 Explain what the National Health Insurance (NHI) scheme is all about 

 

7.1 INTRODUCTION 

 

Section 27(1)(a) and (3) of the Constitution of the Republic of South Africa specifically 

mentions  the  right  of  everyone  to  have  access  to  health  care services, including 

reproductive health care, and the right not to be refused emergency medical treatment.  

Health  care  in  South  Africa  is characterised  by  a  distinction  between  public  and 

private provisioning. Private medical schemes are often linked to occupation in the formal 

sector and are governed by the Medical Schemes Act 131 of 1998. There is no public 

health care insurance system, although public health care is available in the form of primary 

health care and through public hospitals.  Free health care is available to old people, pregnant 

women and children under the age of seven years. Free health services are offered at 

public primary health care clinics and community health care centres. This can be 

regarded as a form of social assistance. 

Again, the lack of an effective health system results in poor people having to shoulder the 

high costs  of  health  care  themselves,  and  normally  from  their  own  pockets.  Their only 

access to affordable health care is through the public health care system which offers 

services inferior to those of the private health care system. The result is a lack of access 

to protection against the high costs of health care. This further exhausts the already limited 

resources available to those excluded from the formal social security safety net. However,  

t he  South  African government  is  in  the  process  of  introducing  a  unified  health  

system capable of delivering quality health care to all citizens. With this, the government is 

aiming to 
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● unify the fragmented health services at all levels into a comprehensive and integrated national health 

system 

● reduce  disparities  and  inequities  in  health  service  delivery  and  increase  access  to improved and 

integrated services, based on primary health care principles 

● give priority to maternal, child and women's health 

● mobilise all partners, including the private sector, NGOs and communities in support of an integrated 

national health system 

 

Public  as  well  as  private  health  care  play  important  roles  in  every  health  care  system.  

As background to this study unit you should note that South Africa’s present health care 

system is known as a two-tier system as it comprises two main components, namely public 

and private health care systems. Although the system has a public component (meaning 

that the funding for this part of the system is provided by government) the public system in 

South Africa is very limited and does not allow everyone in the country to have proper 

access to medical care. In South Africa, the rich or those in formal employment belong to 

private or employment-based Medical Aid Schemes such as Discovery, BestMed and 

Bonitas. 

 

This is a form of social insurance in that people contribute to the fund (scheme) and, when 

they are ill or in need of medical help, are funded from this fund.  People who do not belong 

to medical aid schemes rely mostly on public hospitals and the public health care system. 

This is a form of social assistance in that these people are subsidised by the state for their 

treatment. A proper  health  care  system  is  very  important  as  healthy  people  can  look  

for  work,  support themselves and their families and contribute to society. On the other 

hand, sick people increase the burden on the country’s social security system, the social 

assistance system in particular.  

 

7.2            THE CONCEPT OF HEALTH CARE 

 

The  World  Health  Organisation (W HO)  defines  health  as  “a    state  of  complete 

physical, mental  and social well-being  and not merely the absence of disease”.  The 

Department of Health in South Africa,   regards   “health”   as m o r e  t h a n  s i m p l y  t h e  

a b s e n c e    of d i s e a s e .   Health   services, encompassing  promotive,  preventative  and  

curative  services;  and  the  crucial  role  of environmental factors such as clean water and 

sanitation and education, are recognised as fundamental to the improvement of the health 

status of individuals and populations. 

 

In  determining  what  amounts  to  a healthy  life,  the  Constitutional  Court  in  

Soobramoney  v Minister of Health, KwaZulu-Natal stated that: 

 
“A   healthy  life  depends  upon  social  interdependence,  the  quality  of  air,  water,  and  sanitation 

which the  state  maintains  for  the  public  good;  the  quality  of  one’s  caring  relationships,  which  

are  highly correlated  to  health;  as  well  as  the  quality  of  health  care  and  support  furnished  

officially  by medical institutions and provided informally by families, friends and the community”. 
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Health is  one  of  the  nine  classical risks  covered in  the  ILO  Convention on  Social 

Security (Minimum  Standards),  Convention 102 of  1952.  One  of  the  challenges  faced  

by  the present South African government in the attainment of acceptable levels of  health  

relates to  the elimination  of  inequalities  in  access  to  health  care  –  inequalities  which  

emanate  from the  policies   of   the   apartheid   regime.   The   pre-1994   South   African   

health   care system differentiated between races – in other words, different races received 

different levels of health care. The democratic government, which took over in 1994, has 

introduced important changes to the South African health care system. These include the 

constitutional provision on the right to health care to everyone. 

 

7.3      THE CONSTITUTIONAL RIGHT TO HEALTH CARE IN SOUTH AFRICA 

 

The South African Constitution entrenches a range of socio-economic rights, including the 

right to health care. Section 27 of the Constitution provides as follows: 

 
(1)     Everyone has the right to have access to 

(a) health care services, including reproductive health 

(b) sufficient food, water, and 

(c) social security,   including,   if  they  are  unable  to  support   themselves   and  their 

dependents, appropriate social assistance. 

(2) The  state  must  take  reasonable  legislative  and  other  measures,  within  its  available 

resources, to achieve the progressive realisation of each of these rights. 

(3)     No one may be refused emergency medical treatment. 

 

However, section 27 of the Constitution is not the only provision dealing with rights 

concerning health as section 12(2) provides everyone with the right, to, amongst other things, 

bodily and psychological integrity, including the right to make decisions concerning 

reproduction, and not to be subjected to medical or scientific experiments without their 

consent. 

 

Similarly, everyone has a right to an environment that is not harmful to their health (s 

24(a) of the  Constitution),  and  everyone  who  is  incarcerated  by  the  state,  including  

every  sentenced prisoner, has a right to conditions of detention that are consistent with 

human dignity, including the provision  at state expense  of adequate  medical treatment  (s 

35(2)(e) of the Constitution). On the other hand, children are given special protection by 

section 28(1)(c) which guarantees them basic health care services. 

 

It must be noted that there are also provisions/rights in the Constitution that have an 

indirect bearing on the right to health care. These rights include, amongst others, the right 

to equality, human dignity, life, housing, food, water, and social security. The Constitutional 

Court has already affirmed that all the rights contained in the Bill of Rights are interrelated and 

mutually supportive. It is, therefore, not sufficient to attempt to adopt measures which give 

effect to the right of access to social security in isolation.  What this means is that, when 

developing the  social security system, the s tate must ensure that all related constitutional 

values and rights, such as human dignity, freedom and equality, are given effect to, along 
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with access to those resources necessary for the realisation of the right to access to social 

security and other related rights. Such access has particular reference to food, clothing, 

shelter and, where appropriate, land. Provision of adequate (which could be basic) support 

must be made available to those in need as a matter of priority. 
 

While the courts will be hesitant to interfere in budgetary provision in the area of social 

security, the Constitutional Court indicated (in its C ertification judgment) that c ourts could 

grant orders that may have budgetary implications.  In  the  Grootboom  case, the  

Constitutional  Court stressed, within  the  context  of  the  right  to  access  to  housing,  that  

effective implementation requires at least adequate budgetary support by the national 

government. It emphasised that it is essential that a reasonable part of the national housing 

budget be devoted to granting relief to those in desperate need, but that the precise 

allocation is for the national government to decide in the first instance. 
 

In another decision, City of Johannesburg Metropolitan Municipality (City of Johannesburg 

Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd [2011] ZACC 33), which 

dealt with the eviction  of a community  from  an inner-city  Johannesburg  building,  the 

Constitutional Court  found  that  the  court  must  take  into  account  the  availability  of  

human  and  financial resources in determining whether the state has complied with the 

constitutional standard of reasonableness. 
 

Furthermore,   in  terms  of  section  27(2),  the  Constitution   also  requires  the  s tate  to  

take reasonable legislative and other measures, within its available resources, to achieve  the 

progressive realisation of these rights. The right of access to health care should be afforded to 

everyone as, in terms of section 27(3), no-one may be refused emergency medical treatment. 

 
[PLEASE NOTE:   It was held in Soobramoney (Soobramoney v Minister of Health, KwaZulu- Natal)  that the  

state’s failure to provide renal  dialysis  facilities  for all persons  suffering  from chronic renal failure did  not  

constitute  a  breach  of  the  state’s  obligation  under  section  27  in  the  light  of  the  resource constraints 

that were operative at that time. In other words, the right to health care does not mean that any person can 

demand and receive whatever type of health care they want. The government has to raise the budget of 

publicly provided health services through taxes. The government therefore has a duty to make sure that the 

money spent on health is spent properly and reasonably. In Soobramoney, the Constitutional Court also said 

that the government was justified in restricting access to kidney dialysis because of the high cost of this type 

of care and the need for the government to have reasonable plans for spending its health c a r e  resources.  

However, in Minister of Health v Treatment Action Campaign, the c ourt said that the government   was   

wrong   to   restrict   access   to   the   antiretroviral medicine N e v i r a p i n e    which i s  effective   in   reducing   

the   risk   of   mother-to-child   HIV   transmission. The c ourt ordered the government to make the medicine 

available to pregnant women living with HIV.] 

The s tate must, in terms of section 7(2) of the Constitution, respect, protect, promote, and 

fulfil the rights enshrined in the Constitution. Section 27(2) requires the state to adopt 

reasonable legislative measures to implement a plan of action to establish a national health 

system, utilising available resources to meet the health care needs of the people of the 

Republic of South Africa. It follows from the wording of constitutional provisions on the right 

to health that the drafters of the Constitution did not view health care in a narrow sense as 



   SSL2601/501 
 

92 

just medicines or clinics. Instead, health care is also linked to access to food, water and social 

security. 

 

7.4     REFORM OF THE SOUTH AFRICAN HEALTH CARE SYSTEM 

 

The overriding aim of health reform since 1994 has been to undo the effects of the past 

and to fulfil a promise made in the Constitution to build a “ democratic  state founded on 

the values of human  dignity,  the  achievement   of  equality  and  the  advancement   of  

human  rights  and freedoms”.  Thus, the principle that health is a human right has been 

the foundation of health policy since 1994. Good health and access to health care 

services are essential for people’s rights to dignity and are both core values of our 

Constitution. In April 1997, the government published its White Paper for the 

Transformation of the Health System in South Africa to improve health through achieving a 

new mission, goals and objectives for the health sector. In terms of the White Paper, in 

future the national health system in this country  should  aim  to  provide  “caring  and  

effective  services  through  a  primary  health  care approach”. The White Paper found that 

the main challenge was to establish an integrated health system and an effective referral 

system between the different levels of care. The objective is to ensure that most people 

enter the health system at the primary care level, where they receive basic care and 

health education, and that more complicated health care services are dealt with by district 

and specialist hospitals. 

 

The most important reforms in the area of health care in this regard include the 

introduction of the National Health Insurance (NHI) scheme in South Africa.  The NHI will be 

phased in over a period of 14 years starting from 2012. It however, started as a pilot 

project in ten selected districts, chosen based on the results of an audit of all public 

health facilities in South Africa. The first five years of the NHI will include pilot studies and 

strengthening of the health system in the following: management of health facilities; quality 

improvement; infrastructure development; medical devices/equipments; human resources 

planning, development and management; information management and support systems; and 

the establishment of the NHI fund. The NHI will improve health service provision and health 

care delivery in this country. It will also make sure that all the people have access to affordable 

and quality health services regardless of their employment status. The NHI is not intended to 

do away with private medical schemes. Thus people may still use medical schemes, but the 

medical schemes will be required to satisfy certain requirements. 

 

The NHI will be a compulsory scheme and all South Africans will be required to become 

members. The payment for the NHI will come from a levy or tax deducted from the salaries 

of those who are employed in the formal sector and paid by the state on behalf of the 

unemployed. 
 

The  overall implementation of NHI is  premised  on  the  ideology  that  all  South  Africans, 

irrespective  of their economic position, are entitled to access health care services. In 

terms of this ideology, government is obliged to take reasonable legislative and other 

measures, within its available resources, to achieve the progressive realisation of the right. 
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It is envisaged that the NHI will be governed by a board of trustees in the form of an 

authority to be created by legislation.  It  will  make  available  only  a  prescribed  set  of  

benefits  from  a prescribed but legally accredited set of health care providers – including 

doctors and hospitals at a cost negotiated between the state and the health care provider.  

 

7.5     FUNDING OF THE PUBLIC AND PRIVATE HEALTH CARE SYSTEM 

 

The public health care system is funded by government through general taxation. The 

public sector is generally used by people who are unable to afford the private system. 

However, the problem with the public health care system in this country has been the lack  

of  resources  and  of  adequate  capacity  to  handle  the  high  demand  for  primary  care, 

especially by poor communities of this country. 

 

The private health care system on the other hand is accessible to a restricted number of 

the South African population, mainly due to financial implications. Private health care in this 

country is  funded  through  contributions  made  to  medical  aid  schemes  of  which  

individuals  become members  in  order  to  insure  themselves  against  the  risk  of  ill  

health.  Membership of these medical aid schemes is generally based on the condition of 

employment. The main difference between  the  public  and  private  health  care  systems  is 

that the public  health  care system  is funded  through  taxpayers’  money,  whilst  with  the 

private  health care system,  individuals  pay from their own pockets or insure themselves and 

their families by joining and making contributions to medical funds/medical aid schemes. 

 

ACTIVITY 

 

Explain the difference between a public and a private health care system, and also explain 

how they work in practice. 

 

FEEDBACK 

 

Study paragraphs 7.1 and 7.5 above. 

 

ACTIVITY 

 

Portia, an unemployed widow with four children, has a serious heart condition. The sister 

at the primary health care clinic refers her to the local hospital where the heart surgeon 

informs her that her only chance of survival would be to have heart transplant. However, in 

terms of the hospital’s policy, Portia does not qualify as a recipient of a donor heart. 

Medical tests indicate that her condition has already deteriorated to such an extent that 

she would have only a ten per cent chance of surviving the surgery. You are serving an 

internship at the Legal Aid Clinic. Portia approaches you for advice after one of her 



   SSL2601/501 
 

94 

children told her that he was taught at school that everyone has the right to receive medical 

treatment.  Fully advise her and substantiate your answer. 

 

FEEDBACK 

 

Note that in your answer you must distinguish between sections 27(1)(a) and (3) of the 

Constitution. You must also remember to discuss the implications of section 36. I t should 

be clear from your answer that you have grasped the social security issues underlying Portia’s 

dilemma. You s h o u l d  be able to argue the case by referring to applicable legislation, if 

any, to the Constitution, and to case law. The argument of enforceability (justiciability) of 

socioeconomic rights was first mentioned when the new Constitution came into force.  

 

I t  w a s  felt that  these  second  generation  human  rights  were  different  from  first  

generation human rights because they placed a burden on the s tate. For example, the 

right to housing implies that the state must make money available to provide housing. 

The courts cannot tell the s tate how to spend its money (separation of powers doctrine) 

and, therefore, these rights cannot be enforceable in a court. They should not, therefore, 

be included in the Constitution. However, in the F irst C ertification judgement of the 

Constitution,  the c ourt found that even first generation rights have budgetary implications 

for the state, for example if someone’s right to life is to be protected he will have to have 

access to legal aid and this implies financial outlay for the state. At the very least, second 

generation socioeconomic rights should be negatively protected. 

 

 

This argument  was taken further in the Grootboom  judgment  where the court found 

that all human rights are interrelated. The rights to human dignity, freedom and equality 

underlie all other human rights. Therefore, if a person is denied access to a human right 

– for example, the right to housing – he will also be deprived of his right to human 

dignity, freedom and equality. A person who is afforded his or her socioeconomic rights 

is also afforded the enjoyment of all other human rights, and racial and gender equality 

will also be promoted.What is also important in this study unit is the next question:  How 

can the s tate afford to realise these rights? Section 27 contains an internal limitation 

clause which is relevant. Keep in mind that the general limitation clause contained in 

section 36 of the Constitution also applies. The first hurdle to clear in realising the 

socioeconomic rights contained in section 27, however, lies in the internal limitation 

clause section 27(2). 

The section provides that the s ta te  must take reasonable legislative and other 

measures, within available resources, to realise these rights. In both the Grootboom 

and TAC cases the court used reasonableness as the key word to interpret this 

limitation clause. In Soobramoney the c ourt did not use reasonableness. It said that it 

will b e  hesitant to interfere with a decision taken in good faith. The Soobramoney case did 

look at the interpretation of the internal limitation clause but i t  was, in the end, decided 

on the interpretation of the meaning of emergency medical services. 
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ACTIVITY 

 

The state must realise the right of access to health care. Can it use lack of resources 

(money) as an excuse? Substantiate your answer. 

 

FEEDBACK 

 

In your  answer  you  must  consider  what  was  decided  in the Treatment  Action  

Campaign, Soobramoney and Grootboom cases, as well as the limitation clause (s 36 of the 

Constitution). 

 

ACTIVITY 

 

How  has the  right  to  emergency  medical  treatment  been  interpreted  by the  

Constitutional 

Court? 

 

FEEDBACK 

 

Study again what was said about this issue by the Court in the Soobramoney case. 

 

ACTIVITY 

 

Describe the aims of the National Insurance Scheme (NHI). 

 

FEEDBACK 

 

The aim of the NIH is to provide a framework for a structured uniform health system within 

the framework of the Constitution and other legislation.  In addition, it is intended to provide a 

system  of cooperative governance and management of health  services, within national 

guidelines, norms and standards in which each province, municipality and health district must 

address  questions  of  health  policy  and  delivery  of  quality  health  services.  Translated 

into layman’s terms, this means that the health system must comply with the Constitution 

and give everyone the right of access to health care. Health services are not just the 

responsibility of the state’s cooperative governance and management. This responsibility will 

be passed down to local level authorities, provinces, municipalities and health districts, 

each of which will have to be involved in the design and delivery of quality health services. 
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7.6 THE MEDICAL SCHEMES ACT 131 OF 1998 

 

Medical or health insurance is aimed at providing cover for the occurrence of a health risk, 

whether or not treatment is received. For example, the mere fact that a person is ill and 

unable to work will mean that he or she is entitled to the payment of a benefit. Medical 

insurance is governed by the Long-term Insurance Act 52 of 1998 and the Short-Term 

Insurance Act 53 of 1998. 

 

Medical schemes work slightly differently.  A member of a medical scheme (also commonly 

known as a medical aid scheme) is indemnified against the actual cost of the health service 

rendered. For example, if a person breaks an arm and is hospitalised, the medical scheme 

will pay the hospital fees. Medical schemes are regulated by the Medical Schemes Act 131 of 

1998. 

 

In terms of current South African practice, access to medical services or sickness 

benefits is limited for people who are not covered by medical insurance or medical aid 

schemes. Clearly there  is no  universal  coverage  and,  for  this  reason,  large  numbers  of  

people  choose  to be members of medical schemes. 

 

7.7 The National Health Act 61 of 2003 

 

This Act gives effect to section 27(2) of the Constitution of the Republic of South Africa, 1996 

with regards to everyone’s right to have access to health care services, including reproductive 

health and section 27(3) which provides that no one may be refused emergency medical 

treatment. It also protects and promotes children’s rights to basic nutrition and basic health care 

services guaranteed by section 28(1)(c) of the Bill of Rights. These provide a framework for a 

single health system in the country with the aim of improving and promoting the national health 

system. The Act also sets out the rights and duties of health care providers, health workers, 

health institutions and users. The user’s rights include the right to full knowledge of his or her 

health status except where such disclosure would be contrary to the user’s best interests, 

diagnostic procedures and treatment options available to the user and knowledge about the 

benefits, risks, costs and consequences associated with each option; and the right to 

participate in any decision affecting his or her personal health and treatment. The national, 

provincial, district and municipalities have the duty to disseminate information on health 

services for which they are responsible. This information must include, the types and availability 

of health services, operating schedules and timetables of visists, procedures for access to 

health services, procedures for laying complaints and the rights and duties of users and health 

care providers.  
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7.8 THE TAYLOR COMMITTEE REPORT ON SOUTH AFRICA’S HEALTH CARE SYSTEM  

 

The Taylor Committee into a social security system for South Africa was appointed in 

2002 to look at ways of making the overall social security system in South Africa more 

inclusive. Its brief included looking into the health care system.  

 

The following are the main r e c o m m e n d a t i o n s  made in the Taylor Report: 

 
● government is primarily responsible for the health care system which should be funded from tax 

revenue – there is, however a need for the private sector to be involved 

● the private health sector must be regulated by the state 

● the public health care system must maintain its role as the centre of the overall health system 

● the  public  health  care  system  must  maintain  its  important  role  as  a tertiary  training ground for 

health personnel 

● a basic minimum group of essential benefits must be provided in the public and private sectors 

risk-pooling should be explored and three types were suggested, namely: 

o a  universal  benefit  t o  be  m a d e  available  to  everyone:  t his  would  be  funded  from  a  health 

care fund subsidised from taxes. 

o the  present  medical  aid  system  t o  remain  in  place:  t his  would  imply,  however, that since the 

levies would increase, only high income earners would be able to afford the  costs involved. Membership 

would be voluntary and people could belong to such schemes if they chose to do so. 

o a  state-sponsored  medical scheme for low-income earners: t his w o u l d  likely be used by the 

informal sector or middle-income earners wishing to opt for more cost- effective cover. 

 

7.8 CONCLUSION 

 

There is still a long road ahead before equality and accessibility for all can be achieved in 

health care delivery.  The  upside  is that  the government has  seen  the  need  for  change  

and  a few strides in the right direction have been made in recent years. It is to be hoped 

that the idea of more effective, accessible and high quality medical care will be achieved 

through the introduction of the NHI. 

 

This study unit introduced to you the two-tier h e a l t h  ca r e  system in the country. I t  i s  

a l s o  i m p o r t a n t  t o  k n o w  wh a t  terms such as private health care, public health care 

and primary health care, and NHI mean.  

 

Now, answer the self-assessment questions below to evaluate whether you know and 

understand the study material well enough. 

 

SELF-ASSESSMENT QUESTIONS 
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1. Explain, in your own words, what the right to health care, as provided for in section 27 

of the Constitution, entails. 

2. Explain how the current health care system in South Africa is constituted. 

3. Explain the main objectives of National Health Insurance (NHI) in South Africa. 

4. Explain the objectives of the National Health Act 61 of 2003. 

5. What are the main suggestions made by the Taylor Committee with regard to the 

improvement of the country’s health care system? 

 

We hope that you will enjoy this module and we wish you success with your studies. 
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