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INTRODUCTION AND OVERVIEW OF THE MODULE 

Dear Student 

Welcome to the module Selected Crimes and Transgressions (FOR1502). This is 

one of two compulsory modules for the 1st year of the BA Forensic Science and 

Technology and the duration of this module is 6 months (one semester). I will be 

your lecturer for this module and it is my sincere hope that you will find great 

fulfilment from this module. As the name of the module suggests we will be covering 

a selection of crimes (criminal acts) and transgressions (disciplinary misconduct) that 

may occur within a work environment. Figure 1 below gives you an overview of what 

FOR1502 consists of and what we will be covering during this semester. 

Figure 1.1 

This module is being offered partially online (a blended approach is being used). 

This means that everything you receive in hardcopy format you will also be able to 

access online. We will thus rely on you to make sure that your contact details are up 

to date all the time, as we make use of SMS's, emails and other electronic means of 

communicating with you. If you fail to make sure that UNISA has your correct contact 

details you may miss out on some very important notifications such as reminders of 

due dates for assignments, feedback and discussions.  

This module will be useful to persons who are employed within the corporate, private 

and public service law enforcement agencies and who are responsible to investigate 

criminal actions or disciplinary misconduct within their work environment. The 

purpose of this module is to assist you to gain a general understanding regarding the 

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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investigation of selected crimes and transgressions, such as intimidation, common 

assault, perjury, defeating the ends of justice, absenteeism, misuse of company 

property, harassment, rape, nepotism and racism within the ambit of the South 

African criminal justice system, common law, statutory law and company policies. 

This module is focused on practical detective work and not on the work being done 

by a forensic laboratory scientist. As you work through this module it is important that 

you understand the multi-dimensional nature of being an investigator. It is not as 

simple as you have seen on popular television programs. Conducting a forensic 

investigation will require perseverance, persistence, hard work and dedication. It will 

also require that you do things in a specific and orderly manner, keeping record as 

you go along. Since the end product will be tested by a set of rules, it is very 

important that whatever you do is done in an ethical and lawful manner.  

Before we discuss the content of the module, I would like to ask you to take some 

time to think about the reason/s why you have registered for this module. Consider 

the following questions: 

 Why did you register for this module?

 What are some of the skills/attributes that you hope to learn from this module

specifically?

 To what extent are you willing to invest your time and energy to acquire these

skills?

 Consider Figure 1.1 above and ask yourself: How much do I already know

about the listed crimes and disciplinary misconduct?

These are serious questions and their answers have the potential to make a 

considerable impact on the level of the learning you acquire. This is something I 

want to emphasise at the outset; studying is not a spectator sport. It requires your 

active participation, cooperation and collaboration. I am your coach, you are the 

athlete. You are the one who has to work through the learning material, take part in 

online discussions, do self-assessments and make sure that you submit your 

assignments on time. You are the one who has paid a fair amount of money to 

register, so make it count. As far as is possible and reasonable I will guide you along 

this journey of discovery.  

From Figure 1.1 above, you will notice that this module has been divided into two 

primary sections: section 1 will deal with disciplinary misconduct and section 2 will 

deal with criminal offences. 

If you are working as an investigator, external to the South African Police Service 

(SAPS), you may find the fact that we are addressing these crimes strange. Since 

the investigative environment is so diverse and yet so similar, during the design 

phase for this qualification, we consulted with the primary stakeholders within the 

FOR1502/1
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broader investigative environment (external to the SAPS) to determine the training 

requirements of these investigators.  

The crimes and disciplinary misconduct mentioned above are the issues that were 

highlighted time and again, thus we will be focussing on them. Furthermore, within 

some of the corporate environments, it is standard practice for the Corporate 

Investigator to investigate all incidents of criminal conduct (either perpetrated by an 

employee or a third party from outside the company) and to prepare the entire case 

for handing over to the SAPS once a decision has been made to proceed with 

criminal prosecution. 

It is also important to note that we will be discussing the whole process of 

investigation, and relevant issues within the ambit of the South African criminal 

justice system, as well as common and statutory law. (Note: The difference between 

statutory law and common law is that statutory laws are those made by parliament, 

whereas the common law regulates offences such as fraud, theft, murder and other 

such crimes). 

These different topics are referred to as units. At the beginning of each unit I have 

explained what it is that you will be expected to do at the completion of that unit. 

These are explained as unit outcomes. These individual unit outcomes form the 

building blocks to help us achieve the module outcomes designed for FOR1502.  

I have planned the progress of this module in such a manner that we should spend 

approximately one week per unit. This will ensure that we have enough time at the 

beginning of the semester to take stock of where we are, where we are going and 

how we are going to get there. We will then also have time to stop before the exams 

to make sure that we are on par with the expected unit outcomes and that we 

understand what has been covered in the different modules.  

There is one self-reflective exercise contained in each unit of the learning material. I 

want to urge you to do these exercises either on your own on the online discussion 

forum or as part of an offline study group. While I want to make it clear that IF you do 

not do the self-reflective assessment in the online format, it is still possible for you to 

pass this module, provided you work hard, but your learning will be so much more 

poorer for it. Those of you who choose to take an active role in your learning will find 

that the entire journey is so much richer and far more rewarding because you took 

part in the online collaboration with fellow students, the additional reading/discussion 

forums, and engaging with other students in an online classroom-like environment.  

This module has also been designed to give you ample opportunities to 

communicate with me and your fellow students. I am confident that the online 

environment will increase collaborative learning and the sharing of information, and 

that it will enrich your entire learning experience.  
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This module has been designed to be a co-requisite with the module entitled 

Forensic Methods and Techniques (FOR1501). FOR1501 provides extremely 

valuable information on a number of investigative principles that are indispensable to 

any investigator. I urge you to work through it very carefully because it is designed to 

give you a general understanding of the issues relating to investigation, whereas this 

module (FOR1502) will be dealing with specific issues.  

Different kinds of investigators play different roles in the investigation process 

because of the particular focus of their work. But despite their different 

responsibilities, they are able to assist one another, as is noted in the quote below. 

In the decision of S v Botha and Others (1) 1995 (2) SACR 598 (WLD) it was 

held that the South African Police Service does not hold the sole mandate to 

investigate any offence or alleged offence. The Court held that "no police 

service in modern society can investigate and prevent all crime without the 

assistance of private instances". 

No investigator can conduct a proper investigation without knowing what it is that is 

being investigated and what needs to be proved. In this module we will introduce you 

to the crimes that have been mentioned above, discuss their particular elements and 

explain what you need to concentrate on to be able to prove your case. To assist you 

in this regard, I have also included various exercises and activities for you to do. 

Please complete them, because they have been designed to give you maximum 

benefit. 

To assist you in achieving the outcomes of the module, I will be using a case study 

of an incident as the basis of our discussion throughout the module. You will see that 

there is a copy of the case study at the beginning of the text as well as at the end of 

the learning material. I suggest that you cut out the one at the end of the learning 

material to keep with you as you work through the material. This will eliminate the 

need to page backwards and forwards as you work. Take note though that some of 

the units contain their own separate case studies. 

I would like to highlight that for those students who may not presently be employed; I 

have posted examples of Policy documents under Additional Resources on the 

myUnisa site. Thus where an activity calls for you to make use of a policy within your 

company, please make use of the policies I have placed there. I extend my 

appreciation to the companies who provided me with these policies as examples of 

good practice within the corporate environment. 

FOR1502/1
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I also extend my gratitude to Mr S Grobler and Mr G Jones for the work they did in 

drafting the first version of this study guide, from which this resultant study guide was 

developed.  

Kind regards 

Bernadine Benson 
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The following case study forms the backbone of the majority of our 

discussions in this module. Please read it carefully and refer back to it 

whenever necessary. Remember that there is a copy of the case study at the 

back of the module for you to cut out and use. 

Corporate environment: 

M & B Insurance is a successful company situated in Sandton, Johannesburg. The 

company has a BBBEE status and provides insurance-related services to prominent 

financial institutions based in South Africa. The Corporate Risk Manager is Mr 

Luvuyo Mbeta. He is a 43-year-old bachelor and manages the risk profile at M & B 

Insurance. Cynthia Khumalo is one of the risk officers working in the corporate 

investigation team. Luvuyo is her team leader. Her responsibilities include, amongst 

others, the investigation of disciplinary misconduct and/or criminal offences 

committed by employees at M & B. Her duties further include the investigation of 

threats emanating from external sources. Cynthia's close friend and colleague, 

Melanie Smit, works as an administrative clerk at Human Resources (HR) and is 

responsible for procurement and sourcing independent contractors. Her office 

manager is Mr Reg Abrahams. He has a reputation for inappropriate behaviour 

towards female employees. He is a heavy drinker with a love for imported whisky. 

The general maintenance at M & B Insurance is the responsibility of Tupac January 

and his maintenance staff, Thabo Dube and Klaas van Tonder. Tupac's wife, Evelina 

January works, as the general assistant at the company. 

Profiles 

1. Cynthia Khumalo – in-house investigator responsible for disciplinary matters

where employees are involved and where the company suffers loss as a

result of external irregularities

2. Luvuyo Mbeta - bachelor, Corporate Risk Manager

3. Melanie Smit – Administrative clerk at HR responsible for sourcing of

independent contractors and procurement

4. Reg Abrahams - One of three office managers at HR

5. Thabo Dube, Tupac January, Klaas van Tonder - Maintenance

6. Evelina January - General assistant

FOR1502/1
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SECTION 1 – DISCIPLINARY MISCONDUCT 

UNIT 1: – DISCIPLINE IN THE SOUTH AFRICAN LABOUR
                    ENVIRONMENT 

Figure 1.1 

In this unit we will briefly examine the origin of an investigation and the role of the 

investigator within such an investigation in a corporate environment. We will consider 

the broad concept of “disciplinary misconduct” and will also examine the different 

levels of misconduct. This unit will not focus on a specific type of misconduct; that 

topic will be dealt with in units 3–6 further in this module.  

At the end of this unit there is a self-reflective task. This self-reflective task will not be 

assessed. However, I strongly advise that you do this task (if you are able to) in the 

online format, since online collaboration with fellow students has proven across 

disciplines to enrich the level of the overall learning experience. Feedback on the 

self-reflective tasks will only be given online. 

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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In this unit you will learn about 

 workplace conduct that is deemed as very serious misconduct, serious
misconduct and misconduct

 the difference between a disciplinary transgression and a criminal offence

 the different terms and concepts that are relevant to disciplinary
transgressions

 the importance and value of company policy and how it must relate to the
Labour Relations Act 66 of 1995

UNIT OUTCOMES 
At the end of this unit you should be able to 

 distinguish between conduct which may be deemed as very serious
misconduct, serious misconduct and misconduct

 explain the difference between a disciplinary transgression and a criminal
offence

 identify and define the different terms and concepts that are relevant to
disciplinary transgressions

 explain the link between company policy and the Labour Relations Act 66
of 1995

1.1 THE NEED FOR AN INVESTIGATION 

Society is governed by rules and laws. Some of the rules within society are written 

(such as disciplinary rules of a school, or building rules and regulations within a 

security complex). Other rules are unwritten. For rules to be of value they must be 

enforced; thus there must be consequences when they are transgressed. When a 

child at school transgresses there are consequences. If you live in a security 

complex and you do not comply with the rules, there are also consequences. Some 

consequences are more severe than others.  

Within a corporate or company environment there are also rules. Such rules govern 

aspects such as what time people must be at work and what time they may leave, 

how they are to use company resources, and how people are to be appointed and 

promoted within a company. These rules are usually found in the form of company 

policies. For company policy to be valid, it must be based on current South African 

legislation. 

In the context of criminal law, before a person can be charged with and punished for 

a crime, there has to be a provision that explains what the person did was a crime; 

this is the principle of legality. The principle of legality is derived from the Latin term 

nullum crimen sine lege which means that there can be no crime without a 

prescribed punishment. This means that people can only be convicted and punished 

for offences that are found in law (either common law or statutory law) (Joubert 

2010:44-45).  

FOR1502/1
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Similarly, within a labour environment, before employees can be charged with 

misconduct or transgressions there must be a preceding rule/policy that explain the 

forms of misconduct or transgression which the company deems unacceptable. It is 

vital that employees are informed of such. The LRA provides for broad legislative 

framework within which employer-employee relationships are to function. From the 

framework of the LRA many organisations have developed their own in-house 

disciplinary code or codes of conduct.  

These are important aspects to consider because they have a profound impact on 

how you approach your investigations. Below is a figure which depicts the possible 

flow of the initiation of an investigation within the corporate environment – but to a 

large extent it is relevant to the more formal environment of policing also. What is 

important to take note of is before ANY investigation or inquiry is launched, 

something must have happened. Thus, there must be an incident such as a person 

reporting late for work, or being absent from work without permission, or a complaint 

from a worker about perceived unfair treatment. This report must also have an origin, 

which is usually a co-worker or a manager. It is also very important that whatever is 

being reported or being complained about must be in writing. It is ill-advised to 

commence an investigation based on a rumour or when you have nothing concrete 

about the complaint in writing; either from the affected line manager or your own 

team manager.  

Based on figure 1.2 below, an incident occurs and is reported. This incident needs to 

be investigated. What usually happens is that the Manager (team manager) of the 

Forensic Investigation team is asked to investigate the incident. Based on the 

mandate of this department, the team manager will select an investigator and task 

that person to investigate the incident. This tasking MUST be in writing. 

After a preliminary investigation, the investigator needs to make a determination 

whether the incident amounts to criminal conduct or whether it is a disciplinary 

transgression. In some companies there are specific procedures for each of these. 

Figure 1.2 below highlights that the investigator makes a determination of this 

(criminal offence or disciplinary transgression) after an initial investigation. If it is a 

criminal offence, company policy may dictate that the matter be handed over to the 

SAPS immediately, or it may be required that the investigator investigate the entire 

matter, and once the investigation has been completed, to hand over a fully 

investigated case to the SAPS to facilitate the prosecution.   
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Figure 1.2 

In some companies criminal matters and disciplinary transgressions are dealt with by 

the same division, while in other companies they are dealt with by separate divisions. 

We will discuss the investigation of disciplinary transgressions and criminal offences 

as if the same division were doing the investigation. 

1.2 CODES OF CONDUCT 

Within the field of labour relations you will hear terms like disciplinary process, 

misconduct, transgressions, insubordination, and poor performance, to name but a 

few. It is very important for you to be familiar with these terms, what they mean, and 

perhaps more important, what they do not mean. You may read up on these terms 

within the LRA or at the site www.labourguide.co.za. 

Before disciplinary proceedings are instituted, it is important to determine the nature 

of the misconduct and also the seriousness. Paragraphs 3 (2) and (3) of Schedule 8 

to the LRA provide the following: 

Para 3(2) – "Efforts should be made to correct the employees' behaviour through a 

system of graduated disciplinary measures such as counsellings and warnings" and 

Para 3(3) – "Formal procedures do not have to be invoked every time a rule is 

broken or a standard is not met. Informal advice and correction is the best and most 

cost effective way for an employer to deal with minor violations of work discipline" 

(Disciplinary hearings [sa]). It is important to note that the same offence may not be 

viewed in the same way. While it is considered very serious misconduct for a 

Investigation of 
the incident - 
Report findings 

Criminal offence 

Report the 
matter to the 
SAPS 

Investigate in-
house and hand 
over to SAPS for 
prosecution 

Disciplinary 
misconduct 

Pursue relevant 
avenue 
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security guard to sleep on duty, how do you think the same company will view it if 

one of their accountants is found sleeping at his desk? 

1.3 DISCIPLINARY MISCONDUCT 

Having already explained what a criminal offence is, you may be wondering what a 

disciplinary transgression/misconduct is. When you hear the term "discipline" what is 

the first thing that comes to mind? More often than not whatever comes to mind is 

almost always something negative. This is unfortunate, especially when one 

considers that the origin of the word "discipline" is the term "disciple". A disciple is a 

person who is placed or situated under a mentor and who learns from the mentor: 

thus a student.  

On the positive side, discipline creates a climate in which employees accept the 

leadership and role of management and supervisors. This is achieved when 

employees understand the rules of the organisation and are motivated to obey them. 

The ultimate aim of discipline in a work environment is to make sure that the conduct 

and behaviour of employees are in line with that required for the effective and 

efficient functioning of an organisation (Swanepoel, Erasmus, van Wyk & Schenk 

2003:679). The Guidelines issued by the Commission for Conciliation, Mediation and 

Arbitration (CCMA) highlight this (Labourguide [sa]). 

Labour relations in the South African environment are regulated by the Labour 

Relations Act (LRA 66 of 1995), along with the number of amendments to this Act 

since its inception in 1995. Schedule 8 of the LRA – the Code of Good Practice 

Dismissals – provides for matters relating to the handling of disciplinary misconduct 

and dismissal in the work place (Labourguide [sa]). While we will not be discussing 

the LRA specifically, we will be making use of some of the sections contained in the 

Act. We have also placed the Act in its entirety under Additional Resources. Feel 

free to download the Act onto the hard drive of your computer so that you have it 

available as a reference document.  

When a person is employed at a company, it is standard practice for this individual to 

be familiarised with the functioning of the company. This usually occurs in a formal 

manner during the induction process, or a less formal manner through on-the-job-

training. What should happen during this time is that the employee is informed of the 

different policies and procedures that are applicable within the company.  

It is usually the responsibility of the Human Resources Department to make sure that 

all employees have taken note of and understand the content of policies and codes 

of conduct; whatever they may be called. It is wise to have employees sign some 

form of document which certifies that they have been informed and are familiar with 

the content of such code or policy, and that such proof is then filed on their 

personnel files. This may become an important piece of evidence later if the 

employee alleges that he/she was unaware of a rule or code which was allegedly 
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transgressed. It is also very important that the policy used within your organisation is 

specific and clear when it describes the process that will be followed to institute a 

disciplinary action against an employee in a manner that is procedurally fair. 

Furthermore, the code must also elaborate on the forms of misconduct it considers 

as very serious, serious, and less serious. 

In NUMSA obo Tshikana/Delta Motor Corporation [2003] 11 BALR 1302 (CCMA) the 

applicant was dissatisfied because his employer suspended him for one day without 

pay for insubordination, without a formal disciplinary hearing being held. The 

arbitrator found that the employer cannot be expected to hold a formal disciplinary 

hearing for every rule that is broken by an employee. Thus, in instances where 

dismissal is not being considered, an informal disciplinary inquiry may be used to 

handle such matters (Disciplinary hearings [sa]).  

No employee may be dismissed as a result of misconduct without the benefit of a 

disciplinary inquiry (Scheepers [sa]). Be mindful though that misconduct and poor 

performance are NOT the same thing.  

1.4 POOR PERFORMANCE IS NOT MISCONDUCT 

Poor performance is when an employee consistently or repeatedly fails to attain the 

standard of work set by the employer in relation to quantity or quality of output 

(Discipline dismissal [sa]; Poor performance [sa]). The term “incapacity” is used 

within labour settings to describe poor performance. When a company employs a 

person, it is implicit within the employment contract that the employee will perform 

his/her duties in accordance with reasonable, lawful and achievable performance 

standards set by the employer.  

Disciplinary action is never taken against an employee for poor work performance. 

Poor work performance may be due to factors such as a lack of training, 

qualifications or experience, alcohol or drug addictions, outside influences, work-

related stress, ill health or injury and incompatibility (Investigation of misconduct [sa]; 

Poor performance [sa]). Poor performance does not relate to behaviour in the 

workplace; it refers to the way in which an employee does the work (Investigation of 

misconduct [sa]). 

1.5 MISCONDUCT 

Misconduct in itself is not an offence in terms of labour law. It is simply a heading 

under which a group of offences have been listed as types of misconduct.  

Therefore, during the course of your investigation, you may need to make a 

determination as to whether the incident you are investigating amounts to 

misconduct or not. The following may serve as a guide: 

 The employee is always to blame for the misconduct. This person may not
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have committed the transgression wilfully or even deliberately, but is 

nevertheless at fault. The employee either omitted to do something or did 

something which he/she was not supposed to do. Such an act could be theft, 

fraud, fighting, absenteeism, disclosing trade secrets and the like.  

 The conduct of the employee or the failure of the employee to do something.

He/she has for example either broken a rule, regulation, policy, procedure or

standard of behaviour required at the workplace.

 The rule, regulation, policy, procedure or standard of behaviour required was in

place before the employee transgressed and the employee knew or could

reasonably have been expected to know about it.

 The rule, regulation, policy, procedure or standard of behaviour was

consistently applied by the employer.

If these conditions apply, then there is certainly a case of misconduct to be made 

(Discipline dismissal [sa]). 

Thus, when you are tasked to investigate misconduct there are several questions 

you should ask yourself: 

 Has a specific rule or standard been broken?

 If this is so, is the rule or standard both lawful and attainable?

 If this is so, was the person who transgressed aware of the rule or standard?

 OR could this person reasonably be expected to have been aware of it?

 Has the company applied this rule or standard consistently? (Misconduct [sa]).

These are questions which you, as the investigator, will have to answer for yourself. 

Nobody is going to ask them, but they should serve as a guide during your 

investigation.  

Only if the answer to ALL of these questions was "yes" then you can safely say that 

misconduct has been identified. Only then should the allegation of misconduct be 

formally investigated (Investigation of misconduct [sa]). Misconduct may be labelled 

as very serious misconduct, serious misconduct, or less serious misconduct.  

It should not be your responsibility to institute disciplinary proceedings against the 

offending employee. For this reason there should be a disciplinary officer who is in 

all likelihood within the HRD section of the company. It is also not your responsibility 

to decide what should be done in relation to the employee – should the person 

receive a verbal warning or a written warning? You should, however, make a 

recommendation to this effect, and then the line manager or the team manager 

makes a decision about the relevant sanctions to impose, based on the content of 

your report and your recommendations. It is therefore your responsibility to make 

sure that the content of your report is based on facts and that it is backed up with 

evidence in the form of statements and other (documentary) proof.  
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Depending on how serious the misconduct was that you investigated and the 

circumstances under which it occurred, the disciplinary action instituted by the 

company may include any one of the following: 

 verbal warning

 written warning

 final written warning

 suspension without pay (for a limited period)

 demotion, as an alternative to dismissal only

 dismissal (Disciplinary procedures [sa]).

I want to reiterate, it will not be your responsibility to decide what to do; you should, 

however, make recommendations based on the investigation you conducted.  

Once you have completed your investigation into the alleged misconduct (whatever it 

might have been), you will have to compile an investigative report in which you 

present the findings of your investigation and also make recommendations in relation 

to the course of action to be taken to address the matter. But how do you decide 

whether the misconduct is less serious, serious or very serious?  

1.6 LEVELS OF MISCONDUCT 

Organisations should set clear parameters for their employees for what is considered 

as very serious misconduct, serious misconduct and less serious misconduct. 

The following forms of misconduct should be considered VERY serious misconduct: 

 absent without leave for a short period

 reporting late for duty

 leaving the premises without authorisation

 unauthorised possession of the property of the employer or somebody else

 use of liquor or narcotic drugs while on duty or being drunk on duty

 intimidation, incitement or participating in a strike in contravention of the LRA

 insubordination or disobedience

 failure to carry out a standing instruction

 violence; threatened or actual

 fraud or forgery of any document or information

 gross negligence

 possession and/or use of drugs

 deliberately damaging the property of the employer

 corruption, theft, fraud, and attempts as well as making confidential information

known

 absence from work without leave for a period longer than five days
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 conviction of a criminal offence and imprisonment without the option of a fine

 when private or confidential information is made known to another person/s

(third party) without the permission of the employer

 viewing pornographic or offensive or discriminatory material whether in printed

or electronic format, or being in possession of pornographic material

 the destruction or deletion of computer data without the permission of the

employer (Scheepers [sa])

Insubordination is the "refusal to obey a lawful and reasonable order" (Israelstram 

[sa]a). 

The following conduct should be considered as serious misconduct: 

 sleeping when on duty

 failing to report when areas, structures or implements are unsafe

 failing to use tools or implements according to the standard procedures

 extended absence

 the use of language that is insulting and indecent

 collecting donations or conducting business on the premises of the employer

without authorisation (such as selling Tupperware or similar products)

 failure to report overtime worked without a valid reason (irrespective of an

undertaking to work overtime or not)

 providing service which is inadequate or poor

 irreconcilable differences

 when other people are injured at work as a result of rough play or negligence

during office hours

 littering

 wilfully giving false information

 a first offence of absenteeism during the probationary period, namely the first 6

months of service

In the case of serious misconduct, the employee may receive a final written warning 

for a first offence and for a second offence the employee could face dismissal. 

Misconduct which is deemed less serious may include the following: 

 "Depending on circumstances and the relationship between the employer and

employee, a written warning or final written warning could be given if the

relationship between the parties has deteriorated to such an extent that they

cannot work together any longer. The action taken must be fair in the

circumstances. The action for a first offence is a written warning and for a

second offence within the period of validity of the warning already given, a final

written warning. For a third offence the action is dismissal.
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 Failure to carry out a reasonable, legal instruction within the time required.

 Failure to report sickness to the employer" (Scheepers [sa]).

Scheepers ([sa]) further advises that if the misconduct was so serious that the 

possibility of re-establishing a trust relationship with the employee is not possible, 

and reconciliation will also not be possible, then it is advisable that the services of 

the employee be terminated.  

1.7 THE INVESTIGATION OF MISCONDUCT 

1.7.1 Gathering evidence 

As discussed above, before an investigation into the alleged misconduct by an 

employee can begin, there must be a formal complaint; preferably in writing. It will 

then be your task to gather evidence to prove the allegation/s. For this reason, it is 

very important that you determine right at the outset what it is that you are 

investigating; what type of misconduct has been alleged. As a result, you will have to 

gather the required evidence. While not all investigations result in an official 

disciplinary hearing, it is advisable that you conduct your investigation in such a 

manner that it will be acceptable should the case result in a disciplinary hearing. 

In a disciplinary hearing, the standard of proof is "on a balance of probability". This 

means if the version that you present at the hearing, backed up by evidence, is more 

probable than that of the employee being charged, then the employee can be found 

guilty (Joubert 2010:33). For this reason, quality evidence is far more desirable than 

quantity evidence. 

In cases where physical or other evidence needs to be collected, it is very important 

to maintain the integrity of the evidence. Thus if the entry in a visitors’ register is 

pivotal to a hearing, make a copy of the page and have it certified as a true copy. 

Seal this copy in the presence of a witness and lock it in a safe/other receptacle to 

which only you have access. Continuity of possession as an investigative principle 

will not be dealt with in detail in this module, since you will be addressing it in 

FOR1501 Forensic Methods and Techniques. We will, however, be considering the 

implications of this principle when we discuss the investigation of specific crimes or 

transgressions. 

1.7.2 Obtaining statements 

Witness statements are vital pieces of evidence in a disciplinary hearing. It is very 

important that statements are drafted in clear language, with which the person 

making the statement (deponent) is most comfortable. While statements are dealt 

with in great detail in FOR1501 Forensic Methods and Techniques, in this module 

we will only be discussing the main elements to be captured in statements in relation 

to the specific crime or transgression being investigated. 
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1.8 THE DISCIPLINARY PROCEDURE 

While you will not be assessed on the disciplinary procedure, it is important that you 

are aware of aspects relating to this. The LRA makes provision for the institution of 

disciplinary steps against employees who make themselves guilty of various forms of 

misconduct. It is very important for due process that the person appointed within the 

organisation to handle the disciplinary proceedings is competent and conversant with 

the legislation. Failure to appoint and/or train staff to deal with labour dispute issues 

in a fair and just manner will result in the organisation being brought before a tribunal 

for unfair labour practices. Such cases may end up costing the organisation 

substantial sums of money.  

At such a disciplinary hearing the following persons may be present: 

 a chairperson

 a representative from management

 the employee

 a representative of the employee

 any witness(es) for either party

 an interpreter if so required (Disciplinary procedures [sa]).

At such a hearing, the following usually happens: 

 the employer leads the evidence

 the employee is given an opportunity to respond

 the chairperson asks questions of the witnesses to clarify any uncertainties

 at the conclusion the chairperson decides whether the employee is guilty or not

guilty

 if the chairperson finds the employee guilty, he/she may ask both parties to

suggest the appropriate disciplinary steps

 the chairperson takes these suggestions into consideration but the final

decision about which disciplinary sanction to impose rests with the chairperson

 the employee is informed of the disciplinary sanction

 the employee is informed of the right to appeal

 if there is no appeal procedure in place, the employee must be informed of the

right to approach the CCMA or Bargaining Council (Disciplinary procedures

[sa]).

After the verdict the employee may present mitigating circumstances and the 

employer may present aggravating circumstances. Parties in such disciplinary 

disputes may also approach the CCMA or the Bargaining Council to appoint an 

arbitrator who will conduct the final and binding disciplinary inquiry. But this will 

require the payment of a prescribed fee (Disciplinary procedures [sa]). Should a 
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disciplinary hearing be instituted, you will have to testify at the hearing and you will 

be asked to present the evidence you collected. It is therefore very important that 

whatever you did during the course of your investigation was legal; otherwise you 

may end up being the reason why the case is dismissed in favour of the accused. 

1.9 OFF-SITE MISCONDUCT 

Employers have the right to discipline employees under the LRA for work-related 

misconduct. Thus, dismissal of an employee will only be upheld by the CCMA, 

Bargaining Council or the Labour Court if the employer can prove: 

 he/she followed stringent, complex and time consuming disciplinary procedures

in compliance with labour law

 the employer can prove on a balance of probability that it had the right to

dismiss the employee in light of the facts of the case (Israelstram [sa])

But what about employee conduct that has nothing to do with the employer? When 

employees neglect their children or act unbecomingly towards patrons at a local 

family restaurant? What if the employee was wearing a workplace uniform, or 

branding that identified him/her as an employee of the employer? Before dismissing 

an employee for off-site misconduct, have a labour lawyer examine the merits of the 

case and make an informed decision whether to dismiss the employee or not.  

REFLECTIVE TASK 1.1: 

Please visit the myUnisa site, Section 1: Unit 1: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the disciplinary issues in the

workplace.

1.10  SUMMARY 

In this unit we have discussed disciplinary misconduct in the broad sense. In the 

units that follow, we will consider more specific forms of misconduct. In unit 2 we will 

address miscellaneous issues related to criminal and departmental investigations. 

We will consider aspects relating to the burden and standard of proof; procedural 

and substantive fairness; the investigative report; the five questions rule; and the 

generic investigative process.  
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UNIT 2 – MISCELLANEOUS MATTERS 

Figure 2.1 

The purpose of this unit is to discuss some of the periphery issues which are 

relevant to all investigations and which need to be understood before an effective 

investigation can be conducted. These issues are discussed together in this unit, but 

we will be making use of them throughout this module. It is very important that you 

become familiar with these terms and are able to use them in the correct format and 

context.  

At the end of this unit you will once again find a self-reflective task. This self-

reflective task will not be assessed. However, I strongly advise that you do this task 

(if you are able to) in the online format, since online collaboration with fellow students 

has proven across disciplines to enrich the level of the overall learning experience. 

Feedback on the self-reflective tasks will only be given online. 

In this unit you will learn about the following: 

 civil, criminal and departmental investigations

 the mandate to investigate

 standard of proof and burden or onus of proof

 procedural fairness and substantive fairness

 the investigative report

 the five questions rule

 the generic investigative process
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UNIT OUTCOMES 

At the end of this unit you should be able to 

 explain the purpose of a Letter of Engagement

 compile a standard investigative report using a pre-set matrix

 distinguish between a civil, criminal and departmental trial

 differentiate between procedural fairness and substantive fairness and
identify non-compliance with these processes

 identify the role-players in a civil, criminal and departmental trial

 explain the required standard of proof for a criminal, civil and
departmental trial

 utilise the five questions rule in an investigation

 make use of in-text references and compile a list of references

2.1 DIFFERENT FORMS OF TRIBUNALS 

Figure 2.2 

As can be seen from figure 2.2 above, an offence will only be criminal if it 

contravenes an existing piece of legislation; either common law or statutory law. 

Criminal investigations are mostly undertaken by the SAPS. In some instances, the 

in-house investigator may conduct the entire investigation for the company, and once 

the investigation has been completed, open a criminal case and hand over all the 

evidence to the SAPS detective, who will take the docket through the criminal justice 

process of prosecution. The standard of proof in a criminal court is "beyond 

reasonable doubt" (Joubert 2010:33). Thus, there may be some doubt about whether 

CRIMINAL 

•Criminal offences based on SA law

• Standard of proof - beyond reasonable doubt

• Investigations undertaken primarily by SAPS - in some companies by in-house investigators

• The State is the one instituting prosecution against the Accused 

CIVIL 

•Civil action is instituted by aggrieved party (the plaintiff) against the defendant

•Civil cases are very expensive and take a long time

•Require the presence of a lawyer

•May make use of an investigator to gather evidence for the trial

• Standard of proof is on  a balance of probabilities

DEPARTMENTAL 

•Action results from a disciplinary transgression which is in contravention of a company policy

• These matters are governed by the Labour Relations Act

• Investigation usually done by an in-house investigator

• Investigator presents the findings in the form of an Investigative Report 

• The standard of proof is on a balance of probabilties

•Management makes a decision  about further action
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Mr X stole the money from the company; the doubt must just not be substantial. The 

State institutes criminal proceedings against the Accused, and because the State 

makes the allegations, it is incumbent on the State to prove that what they allege is 

true. The purpose of a criminal trial is to determine the truth about what happened 

(Joubert 2010:33). 

In some cases, the seriousness of the crime committed is outweighed by the loss 

suffered by the company. While the Criminal Procedure Act makes provision for the 

recovery of losses once the accused has been convicted, the court may only award 

a certain amount. Thus, the company may elect to institute civil proceedings against 

an accused. In this manner, the company is in a much more favourable position to 

recover losses suffered due to fraud or other financial mismanagement committed by 

an employee. In such matters, the aggrieved party is the plaintiff and the person 

being sued is the defendant. Civil procedure is governed by the law of civil procedure 

and the purpose of civil procedure is to put the plaintiff in the same position as 

he/she was before the alleged incident occurred (Joubert 2010:33-34). 

Departmental trials are instituted when the misconduct is of such a serious nature 

that a trial is warranted. The Labour Relations Act makes provision for this. In the 

event that an employee has not complied with company policy in one form or other, 

an investigation must be conducted. When an investigator is tasked to undertake 

such an investigation, a specific mandate is given. Upon completion of the 

investigation, an investigative report is drafted and submitted to the relevant 

manager. The report contains recommendations based on the findings in the 

investigation. It is important to note that not all disciplinary misconduct may warrant 

an investigation. In instances when the misconduct is not serious, the immediate 

supervisor may institute the relevant disciplinary action against such an offending 

employee. This must be done with due regard for the audi alteram partem rule. This 

means that the supervisor must first hear the side of the alleged transgressor before 

making a finding. Not to do so would be to contravene procedural fairness – which 

simply means not following a fair procedure.  

2.2 THE INVESTIGATIVE CYCLE 

In figure 2.3 below, we present a generic cycle of an investigation within a corporate 

investigative environment. The primary difference between investigations undertaken 

by the SAPS and those undertaken outside of the SAPS, is that the SAPS MUST 

investigate each and every reported incident of crime, whether it is considered petty 

(the theft of an apple) or serious (the theft of a large amount of money). Within a 

company or an organisation, an investigation may only be done based on a mandate 

or a letter of intent.  
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Figure 2.3 (Benson, Horne & Jones 2015:30). 

Within the corporate environment the success of the investigator is usually measured 

on the basis of the investigative report submitted when the investigation has been 

completed. Not all of these investigations end up before a tribunal, but it is vitally 

important that you conduct each investigation as if it were heading for a trial 

(Benson, Horne & Jones 2015:30-31).  

2.3 INVESTIGATIVE MANDATE/LETTER OF ENGAGEMENT 

In a private or corporate environment, investigations are conducted as defined within 

the mandate or specific framework. Thus, the investigation will be very specific and 

focused. In view of this, all investigations must be conducted within the scope of the 

law, the applicable disciplinary codes and mandate set by the manager (or client). All 

the rules of evidence are also applicable with specific reference to the Criminal 

Procedure Act 51 of 1977 and the Constitution (specifically human rights). 

You are usually tasked to investigate a matter by your superiors. This tasking may 

be a letter of engagement and it will explicate your mandate to do the investigation 

as well as the scope of the investigation. It is extremely important that you do not 

undertake any form of investigation unless you have been authorised to do so in 

writing by the person in your company authorised to do it. Regardless of whether you 

feel the complaint is justified or not, you must do a thorough and proper 

Mandate/Tasking 

Commencement 
of 

 investigation 

Crime scene 
investigation 

Victim 
Witness 
Suspect 

Physical & 
documentary 

evidence 

Statements 

Gathering of 
evidence/information 

Investigation file 

Investigation 
report 

Testimony 
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investigation. Within a corporate environment, employees often become friends or 

associate on friendly terms with one another. If this is true for you and the alleged 

accused, it is very important that you recuse yourself from the investigation to avoid 

later allegations of favouritism. 

In some instances, you may be approached directly by a colleague who informs you 

of misconduct or criminal conduct within the company. It is important to obtain a 

statement from this person and to submit it to your superiors for a decision to 

proceed or not. In the event where you are informed to proceed, you are issued with 

such an instruction (mandate/letter of engagement) which explains the scope and 

focus of your investigation.  

A person may lay a complaint that you feel does not warrant an investigation. That 

decision is not yours to make; you must simply record the statement and refer it to a 

higher authority for a decision. You may send a covering note with the statement, in 

which you make a recommendation, but you are not the final decision-making 

authority. 

2.4 INVESTIGATIVE REPORT 

On completion of your investigation you will submit a report containing 

recommendations based on your findings. Since the outcome of your investigation 

has the potential to have a negative impact on the career of a colleague, you must 

ensure that your conduct is at all times ethical and legal.  

Within different companies, investigative reports take on different formats. We have 

provided you with a matrix format from which you can compile an investigative report 

for any type of in-house investigation. This format is an amendment of the format 

used by the University of Sheffield (Confidential investigative reporting 2014). 

CONFIDENTIAL INVESTIGATION REPORT- Department of <NAME> 

Allegation/Issue 

Name/Designation of 
employee subject to 
investigation (if appropriate) 

<Name, Job title> 

Name of complainant 
(if appropriate) 

Investigator(s) Name 1, Job title, Department 
Name 2, Job title, Department (if appropriate) 

HR support/link Name, Job title, contact number/email 

Background 

 Identify how the situation came to light (based on the factual information
provided by the instigating manager); what actions have already been taken
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prior to the investigation commencing; what communications have taken 
place.  

 Provide brief details of the "subject" of the investigation, employment history,
current role and how long held etc.

 Note if employee suspended and when, whether redeployed for duration of
investigation or if there are any specific changes in place to allow the
investigation to take place, i.e. line management responsibility removed,
budget responsibility suspended, taken off usual duties but still within
department etc.

Executive summary (optional - delete if appropriate) 

 This may be suitable for complex investigations and should provide a brief
summary of the main findings/conclusions.

Remit of investigation 

 Define remit of investigation, i.e. what allegations/concerns were identified as
in need of investigation (provide concise bullet points list of all allegations,
that will be expanded upon in "Findings" section).

 State policy under which the investigation was carried out (e.g. Company
Disciplinary Policy, Use of company resources etc).

Investigation process 

Explain how the investigation progressed, including reasons for decisions which 
were made and the direction the investigation went including: 

 A brief description of the method(s) used to gather information.
 Use table template "Appendix 1" to record what interviews/statements were

undertaken, when, and their appendix number within the collection of
evidence

 If the investigator has not interviewed all individuals suggested by the
"subject" of the investigation the decision should be recorded in this section
(including reasons, e.g. character reference only).

 A timetable of events (detailing any delays in the investigations).
 What documents/evidence were reviewed (Appendix 2: Record of Evidence)

Findings 

Provide a summary of the findings and observations: 

 Present the findings separately for each point/allegation/issue of concern in
turn, by confirming the facts established by the investigation, identifying the
sequence of events, cross-referencing any documentation and highlighting
any mitigating factors, e.g. lack of procedural guidance, management action
or expected documentation and any other actions/behaviours which may
have compounded or aggravated the situation

 Avoid using vast extracts from statements - only quote directly from the
statements where it is necessary.  It is the investigator's responsibility to
analyse all the statements and draw out all corroborative
evidence.  Interviewees are not always articulate during interviews and the
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investigator should therefore use their own words to concisely convey the 
findings. 

 If the evidence is inconclusive or there is no evidence to substantiate an
allegation - say so.  The instigating manager wants to know whether there is
any evidence to support the allegations - it is also the investigator's
responsibility to explain how significant the evidence is - this should come
across throughout the report.

 Note any specific actions that demonstrate a breach of policy or standards of
conduct/performance that did not meet those normally expected.

 Refer back to the agreed remit of investigation, ensuring that you cover all
the points.

Conclusion 

NOTE: When reviewing the evidence, investigators need to aim to demonstrate a 
reasonable belief as to what happened, based on their assessment of the evidence 
available. The standard of proof for internal investigations and any subsequent 
disciplinary hearing or grievance meeting is based on the "balance of probabilities", 
i.e. that on the basis of the evidence it was more probable than not that the alleged
misconduct was committed. Investigators are not required to demonstrate beyond
reasonable doubt, unlike in criminal investigations, but do need to act reasonably on
behalf of the employer.

 For each allegation/concern/issue provide an overall fact-based opinion on a)
whether there is any evidence to support the allegations and b) the strength
of the evidence.

 Support the conclusions with the strongest evidence without repeating the
text in the main body of the report (where possible) - the conclusions should
be clear and concise.

 Identify to the reader the strengths and weaknesses in the evidence -
emphasising the importance of any issues and where evidence can be open
to different interpretations/scenarios.

 Draw out key facts which demonstrate particular breaches of policy, e.g.
code of conduct, harassment, financial regulations, service policies &
procedures etc

 If there are any special circumstances/mitigating factors ensure that they are
clear within the conclusions; it is important to explain their significance.

Appendices 

 Chronology of events; witness statements; investigatory interview notes;
about the job documents; organisational structure; medical advice etc.

Signed by Investigatory 
Officer 

Date 
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Appendix 1: 

The following table gives the names of the people who provided statements for 

this investigation. 

Name Post Reason Date Appendix 

Appendix 2: Record of Evidence 

Date Item Appendix 

Investigation Statements 

Supporting Documentation 

Before submission of your report with annexures, make copies just in case the 

originals mysteriously get lost. You must also determine the threats that are facing 

you. If the accused person poses a threat to the investigation through interference of 

any kind, you will be well advised to discuss the matter at the highest possible level 

in order for a decision to be made to place the person on precautionary suspension. 

The purpose of suspension is not to punish the person, but rather to remove him/her 

from the workplace so that there is no chance of interference. 

2.5 PROCEDURAL FAIRNESS 

Procedural fairness basically means that the procedure followed by the employer to 

investigate the employee and to institute departmental proceedings is fair. If you do 

not follow procedural fairness during your investigation, it may have a negative effect 

on the case when a disciplinary trial is instituted. One of the most important aspects 

of procedural fairness is to hear the other party's side. This is referred to as the audi 

alteram partem rule (Joubert 2010:23). Since there might be a valid reason for the 
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actions of the employee, hearing the other side will prevent a loss of both time and 

valuable resources. Procedural fairness has to do with constitutional issues 

regarding the processes involving the institution of the disciplinary proceedings. An 

example of procedural unfairness is where an employee is dismissed while being 

unaware of the nature of the offence, or where the employee was not given sufficient 

prior notification of the disciplinary hearing to prepare his/her case. It is very 

important that your company has clear guidelines for the investigation and institution 

of disciplinary proceedings which are in compliance with the LRA. Likewise, it is 

vitally important that you adhere to these guidelines.  

In some larger companies/organisations there is a specific HR division which is 

responsible for all matters related to disciplinary misconduct. In smaller companies, 

on the other hand, it is usually the same person who conducts all types of 

investigations in the company, both criminal and disciplinary. 

2.6 SUBSTANTIVE FAIRNESS 

Substantive fairness has to do with the reason why disciplinary action is taken 

against an employee. The department/employer must ensure that the reason for 

instituting disciplinary action is fair, that is, there must be a valid reason for instituting 

disciplinary action, namely because the employee is allegedly guilty of misconduct. 

This is referred to as the concept of legality, which means that a person can be 

convicted and punished only for conduct that was clearly designated as an offence 

according to a law (or disciplinary regulation) that existed at the time the conduct 

was committed. Furthermore, the person must be aware that what he/she did was 

contrary to the disciplinary code.  

You cannot institute disciplinary proceedings against a person just because you don't 

like him/her. An example of substantive unfairness is where a person is dismissed 

for doing something for which another employee was merely fined or given a 

warning. Another example is where an employee is dismissed for doing something 

for which there is no provision for dismissal. 

2.7 STANDARD OF PROOF 

Standard of proof refers to the strength or the amount of evidence that you must 

bring in a case to secure a conviction or a positive result, in other words, win the 

case. In civil matters the standard of proof is much lower than in criminal cases. To 

succeed in a civil case, you need only prove that the plaintiff's version is more likely 

to be true than the version presented by the defendant. This is referred to as a 

balance of probabilities. This standard of proof is also the requirement in disciplinary 

matters. This illustrates the importance of being able to determine what and how 

much you need to prove your case, bearing in mind that the standard of proof in 

disciplinary matters is the same as in civil cases. 
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In criminal matters it is different. There you have to provide evidence of the person's 

guilt beyond reasonable doubt, meaning that the court can make no other finding 

than guilty, based on the evidence. If there is reasonable doubt, the accused will get 

the benefit and will be found not guilty (Joubert 2010:339). Further in Joubert 

(2013:365) the following is argued: "This means that the state must prove all facts in 

dispute beyond reasonable doubt before the court will find the accused guilty of an 

offence. Proof beyond reasonable doubt does not mean beyond all doubt, or proof 

without the slightest doubt. A degree of doubt may exist, but it must not be 

substantial. Also note that the concept ’beyond reasonable doubt’ always has a 

constant value in all cases. The seriousness of the offence therefore has no 

influence on this standard". 

2.8 BURDEN/ONUS OF PROOF 

There is a difference between the standard of proof and the burden of proof. We 

discussed the standard of proof in the previous paragraph. The burden of proof 

refers to the side that must prove their case/claim in order to succeed. As a general 

rule, it is the aggrieved party that must prove their case. If they fail to do so, there is 

no case for the other party to answer. There is a saying "he who alleges must prove" 

which illustrates this legal principle (Joubert 2013:365). 

2.9 THE FIVE QUESTION RULE 

In FOR1501 the "five-question rule" was discussed " … to assist investigators to stay 

focused on the purpose of their investigation". Ask yourself the following five 

questions throughout your investigation: 

• What have I got? – This is a question that needs to be asked at every stage of the

investigation, because it not only forces you to reflect on the evidence you have, but

also determines what to do next. Your next step is to evaluate the evidence that you

already have and to ask yourself whether it is sufficient or whether there is any

additional evidence that you need to obtain. There is no prescribed way in which this

is to be done and you must design a plan of action that suits you personally. This is

where the systematic search for the truth begins and it is important that you have a

plan.

• What do I need? – This question forces you to think about what you need and,

further, how you are going to obtain the necessary proof to secure a conviction,

whether in the form of additional statements or physical evidence. Draw up an

outline of what you need to do to prove the case. Who are the witnesses? What

documentary evidence do you need? What authority do you have to get the

statements or the documentary evidence? If you do not have the authority to act

outside your organisation, you must find out who is able to assist you.
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• Where do I get it? – If you know what you need, you have to find out from where or

from whom the evidence can be obtained.

• How do I get it? – If you know the answers to the first three questions but you cannot

answer this one, you need to think seriously about how to obtain the required

evidence. It could mean asking for assistance, obtaining special legal authority for a

particular reason or adopting a particular investigative technique.

• What do I do with it? – Once you have the information or evidence you need, what

do you do with it? Remember the requirement of continuity of possession discussed

previously. Are you legally entitled to keep the evidence in safe custody or must it be

handed to the police for safekeeping? If it is in police custody, how safe will it be?

You also need to determine the evidential value of the evidence. Ask yourself

whether it will contribute to proving the case in court, taking into consideration the

burden of proof that you have to satisfy.

REFLECTIVE TASK 2.1: 

Please visit the myUnisa site, Section 1, Unit 2: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the content of this unit.

2.10 SUMMARY 

In this unit we discussed the periphery issues relating to investigations. These issues 

included burden and standard of proof, procedural and substantive fairness, the 

investigation report, the five question rule and the generic investigation process. 

From Unit 3 onwards we will begin to focus on specific disciplinary issues that you 

may experience in the workplace. Unit 3 deals with Absenteeism. 
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UNIT 3: - ABSENTEEISM 

Figure 3.1 

In this unit we will consider what absenteeism is and how it may manifest within a 

work environment. We will consider some key aspects that you must bear in mind 

when conducting an investigation into an issue of absenteeism. We will use the 

scenario designed at the beginning of the module as foundational to the scenario we 

present here.  

At the end of this unit you will once again find a self-reflective task. This self-

reflective task will not be assessed. However, I strongly advise that you do this task 

(if you are able to) in the online format, since online collaboration with fellow students 

has proven across disciplines to enrich the level of the overall learning experience. 

Feedback on the self-reflective tasks will only be given online. 

In this unit you will learn about the following: 

 absenteeism

 how absenteeism may manifest in a work environment

 different terms and concepts that are relevant to the investigation of
absenteeism

 conduct an elementary investigation into an incident of absenteeism

 the importance of clearly defined policy guidelines in relation to
absenteeism

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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UNIT OUTCOMES 

At the end of this unit you should be able to 

 identify conduct which amounts to absenteeism

 conduct an elementary investigation into alleged absenteeism

 draft a report that details the investigation and the findings and make a
recommendation for further action based on the type of misconduct
identified

 identify and use the different terms and concepts that are relevant to the
investigation of absenteeism within an investigative report

 explain the importance of clear company guidelines and their link to
proving misconduct

One of the basic requirements that an employer expects from an employee is to 

show up for work, on time, every day. There will, however, be instances when an 

employee is absent, and for these times there must be a standard procedure to be 

followed. Using the scenario described at the beginning of the module, let us imagine 

the following: 

SCENARIO 1: ABSENTEEISM 

Klaas van Tonder, one of the maintenance staff is known for his tendency to drink 

heavily over weekends. This habit has had the result that he sometimes booked off 

‘sick’ after such a busy weekend. He would not phone the administrative clerk, 

Melanie Smit (as company policy requires), but would simply stay at home for the 

day, recuperating and then report his sick leave the next day to the administrative 

clerk. But because Klaas is a good worker (with the exception of his misuse of sick 

leave) his supervisor does not formally reprimand him. On a particular Monday 

Thabo does not come to work. The following day he reports back on duty. His 

supervisor, Tupac January, demands to know the reason for his absence and Thabo 

simply says he was too sick to phone. Tupac is not satisfied and requests that the 

matter be investigated.  

3.1 ABSENTEEISM 

Absenteeism is closely associated with poor timekeeping and incapacity to do work 

due to some medical condition (Landis & Grossett 2003:160; Nel, Swanepoel, 

Kirsten, Erasmus, & Tsabadi 2005:321). In this unit we will deal with absenteeism as 

a form of disciplinary misconduct. Absenteeism may manifest in the following ways: 

 absence without leave

 late arrival for work

 early departure from work
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 extended tea/lunch time

 poor timekeeping

 absence from the workstation during working hours

 desertion

Therefore, when you begin your investigation, it is important that you determine in 

which category the allegation falls so that you direct your investigation in the right 

direction.  

3.2 COMPANY POLICY 

Policy is usually drafted in compliance with legislation, and it regulates what should 

be done and how it should be done in terms of operationalising the legislation. A 

code refers to aspects such as a code of conduct or a code of good practice which 

are possibly considered as less formal and less stringent than policies. Codes are 

usually designed to ensure voluntary compliance from employees with minimum 

levels of fuss.  

Not only should disciplinary action be taken as soon as possible after an incident has 

been reported, but it is important to note the nature of the absenteeism (in some 

instances the employee could face dismissal even after the first offence). As 

mentioned in Unit 1, it is very important that the company or organisation you work 

for has some form of policy or code of conduct that deals with matters of discipline 

and workplace conduct. This policy must be in line with the LRA and not deviate from 

the guidelines issued in the Act. It is also very important that the company has a 

policy that sets out how disciplinary issues are to be dealt with.  

As an investigator, you will have to be familiar with the policy that addresses 

disciplinary issues and also ensure that you have the latest version in your 

possession, as it may have been updated. It is also wise to be able to access a copy 

of the employee's contract so that you know what the conditions of employment are. 

According to Landis et al (2003:148), the size and nature of the business usually 

dictates the content and manner in which discipline is exercised. In some cases the 

employee can be expected to know that an act of misconduct is unacceptable, 

without specific communication being necessary (Swanepoel et al 2003:814).  

A standard disciplinary code should provide for a number of sanctions that range 

from a verbal warning, a written warning, a final written warning, to dismissal. It is not 

necessary for the employer to follow each of these steps however, as some 

disciplinary transgressions may be so serious that dismissal is warranted for a first 

offence. Examples are assault, fraud, intimidation, sexual harassment, theft, 

unauthorised possession of company property, abuse or misuse of company 

property, or damage to company property (Landis et al 2003:194). 
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3.3 INVESTIGATION 

Please consider the scenario above. Your task in investigating the matter is to obtain 

evidence of the departmental regulation about timekeeping (working hours and 

procedures for sick leave) and Thabo's absence. This is obtained from the Human 

Resources section. The relevant person at HR should provide you with a statement 

that sets out the rules and regulations pertaining to sick leave and the procedures to 

be followed. It is advisable to attach a certified copy of the policy as an annexure to 

the statement.  

A statement should then be obtained from the person who is responsible for the 

attendance register or other timekeeping system. This person will have to declare 

that he/she is responsible for keeping the attendance register (or other system) and 

will have to indicate on which day Thabo did not report for duty. As evidence, obtain 

a certified copy of the relevant pages of the attendance register, and attach them as 

an annexure to the statement. If the staff make use of a biometric system for 

reporting on and off duty, a printout of the system for the particular day must be 

obtained along with a statement from the system manager who is responsible for 

data verification of the system as to the authenticity of the information contained in 

the printout of the particular day. 

Obtain a statement from Melanie Smit, the administrative clerk. She will have to state 

that Thabo did not phone her about being off sick, as required by policy.  

Now you need to obtain proof that Thabo was informed of the required standards in 

relation to work hours, the use of sick leave and procedures for the use of sick leave. 

Your task is to prove that Thabo knew this – either by asking him (which is the 

easiest way) or by providing a signed copy of the employment contract. In the latter 

case, you have to prove that Thabo signed the contract. The easiest way to verify 

whether it is his signature is by asking him. The alternative is to obtain statements 

from the persons who signed as witnesses to the employment contract. You may 

even consider asking co-workers who know what Thabo's signature looks like. 

It is also possible to prove that a person knew the contents of a disciplinary code by 

showing that the person attended an induction course where the code was 

discussed. If there are timekeeping procedures in place, such as an attendance 

register or some other mechanism which the employee has signed in the past, it may 

be assumed that he/she was aware of its existence. If the employer has a code of 

good practice, one can usually assume that the employee was aware of the 

disciplinary code. 

In the simplest terms, you are to provide a report to the person who mandated or 

tasked you to conduct the investigation, to enable that person to make an informed 

decision about the best way to handle the situation. Since you are dealing with a 
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persons' professional reputation, it is very important that you conduct each 

investigation (no matter how trivial it may seem) with the greatest regard for the law 

and the human dignity of those involved. Remember also that during your 

investigation you will discover things about that person that others may not know, but 

that knowledge has to remain private and confidential. Making such information 

public knowledge may lead to the company instituting disciplinary steps against you. 

Assume your responsibilities as an investigator with due regard for the dignity of 

those whom you investigate. Treat everyone equally, regardless of their position. If 

absenteeism is as a result of alcohol or drug abuse, there is an onus on the 

employer to first try and assist the employee through remedial measures, before 

simply instituting disciplinary steps against him/her.  

REFLECTIVE TASK 3.1: 

Please visit the myUnisa site, Section 1: Unit 3: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the absenteeism.

3.4 SUMMARY 

In this unit we discussed absenteeism as a form of misconduct within the South 

African labour environment. We considered how this may manifest and how to 

address the issue from an investigative perspective. In Unit 4 we will discuss 

Nepotism. 
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UNIT 4 – NEPOTISM 

Figure 4.1 

In this unit we will consider what nepotism is and how it may manifest within a work 

environment. We will consider some key aspects that you must bear in mind when 

conducting an investigation into an allegation of nepotism. We will use the scenario 

designed at the beginning of the module as foundational to the scenario we present 

here.  

At the end of this unit you will once again find a self-reflective task. This self-

reflective task will not be assessed. However, I strongly advise that you do this task 

(if you are able to) in the online format, since online collaboration with fellow students 

has proven across disciplines to enrich the level of the overall learning experience. 

Feedback on the self-reflective tasks will only be given online. 

In this unit you will learn about 

 the origin of the concept of nepotism

 different definitions of nepotism

 the different terms and concepts that are often associated with nepotism

 the negative impact of nepotism on the morale of an organisation

 the importance of anti-nepotism policies

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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UNIT OUTCOMES 

At the end of this unit you will be able to 

 identify conduct which amounts to nepotism

 conduct an elementary investigation into alleged incidents of nepotism

 draft a report that details the investigation, the findings and make a
recommendation for further action based on the investigation

 identify and use the different terms and concepts that are relevant to the
investigation of nepotism within an investigative report

 explain the importance of clear company guidelines and their value in the
prevention of nepotism

Using the scenario described at the beginning of the module, let us imagine the 

following: 

SCENARIO 1 

Luvuyo Mbetha, who is the Corporate Risk Manager at M&B Insurance, has 

requested the staff at Human Resources to advertise the position of a secretary, 

since his previous secretary left the firm for personal reasons. There were whispers 

in the hallways that she resigned because she could no longer tolerate the 

harassment she received from Reg Abrahams. But these were merely rumours. 

HR followed all the relevant policies and eventually five shortlisted candidates were 

interviewed for the position by the Appointment Committee. Reg Abrahams sat in on 

all the interviews on behalf of the Recruitment and Appointment Manager. He was 

also the chairperson of the Appointment Committee. Dina Mokhubela was by far the 

best candidate for the position, having the relevant work experience and academic 

qualifications. However, she was slightly overweight. The candidate who was ranked 

fifth, Ms Lindsey Naicker, looked like a model. She had less experience than Ms 

Mokhubela and had no academic qualifications.  

Reg strongly supported the appointment of Ms Naicker. He argued that it was 

beneficial to the company to employ younger workers. He used his position to 

leverage the majority of the committee to side with him and when the issue came 

down to a vote, Ms Naicker was the preferred candidate. She was appointed. Ms 

Polly Shore was the secretary and took down the proceedings as well as the final 

recommendation of the Appointment Committee.  

Melanie Smit was not part of the selection committee. She excused herself since she 

knew both of the candidates. She was confused by the outcome of the interviews, 

and as a result, she went to Luvuyo Mbeta and informed him of her suspicion. She 

suspected that Reg used his position to have Ms Naicker appointed because she 
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was good-looking and had a very shapely figure, and not because she was the best 

candidate. She also knew that Reg was often invited to the very exclusive Uptons 

Country Club by Ms Naicker’s father, Mr Maharaj Naicker. 

Imagine that you are Cynthia and you are tasked by Luvuyo to investigate the 

allegation.  

4.1 ORIGIN OF NEPOTISM 

The origin of the word "nepotism" can be traced as far back as the 1600s. Its origin is 

said to reside in the papacy where newly elected popes would appoint family 

members, more especially their nephews, thus surrounding themselves with kinsmen 

who would remain loyal. The name "nepo" means "nephew" in Italian. The "ism" part 

of the word is used to define "a distinctive doctrine, theory, system or practice". This 

results in the word nepotism (Muchinsky 2012:43).  

Waskey (2009:1198) provides a different explanation about the origin of the term. 

Waskey explains that the word is derived from the Latin term nepos which means 

either grandchild or nephew. According to Waskey the practice of giving preferential 

treatment to nephews occurred in the late Middle Ages. The practice of giving 

preferential treatment to nephews and appointing them in the ecclesiastical positions 

happened because the popes and bishops of that time had taken a vow of chastity. 

This meant that they did not have children of their own and therefore appointing a 

nephew was akin to having the son you never had (Waskey 2009:1198). 

It is clear that while there are different versions to the origin of the term nepotism, the 

term is used for the appointment of a relative. As will be seen from the discussion 

below, this practice has evolved and the appointment of a nephew has been 

broadened to include other family members and even friends. Some companies 

seperate nepotism into two groups: nepotism when family or relatives are involved 

and favouritism and cronyism when friends are involved.  

4.2 DEFINITIONS OF NEPOTISM 

There are various definitions of nepotism freely available in books and journals that 

deal with Human Resources issues. When studying these definitions it is clear that 

they have several things in common, such as inequality, showing favouritism and 

unfairness. There is much discussion in the literature about the apparent positive 

aspects of nepotism, especially within industries or businesses with strong family 

ties. But the examples of the negative side outweighs the positives, thus we will not 

consider the ostensibly positive side of nepotism in our discussions. This is 

something you may want to read up on your own. Let us now consider some of the 

definitions. 
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The "Practice of appointing relatives and friends in one's organization to positions for 

which outsiders might be better qualified" is the definition given in the 

Businessdictionary (2014).  

Mhatre, Riggio and Riggio (2012:175) define nepotism as the "unfair display of 

favouritism by a leadership source (i.e. an individual leader, a group, or an 

organisation) that are based on kinship". They explain that these displays of favour 

can manifest overtly or covertly. Overt displays of favouritism may occur when a 

close relative is hired because of kinship, while the more covert displays may occur 

when preferred resources are allocated to those projects in which the leader’s 

relative is involved. Waskey (2009:1198) explains that nepotism is when the friends 

of relatives of an employer are favoured within a workplace. Some authors refer to 

nepotism as favouritism to relatives and cronyism as favouritism to friends (Vittee 

2013).  

In brief, nepotism is the (undeserving or unfair) appointment of relatives or friends to 

desirable positions. While the listed definitions have focused primarily on the 

appointment of undeserving relatives, there are authors who view nepotism as a 

form of corruption that includes not only employment appointments but also the 

awarding of business contracts. 

4.3 DISCUSSION 

Nepotism is a universal phenomenon (Arasli, Bavik & Ekiz 2006; Wated & Sanchez 

2012:199).  

In South Africa one can almost daily find articles in the media about alleged incidents 

of nepotism both within the public as well as the private sector (Gedye 2012; 

Newham 2014; The Economist 2011). Unfortunately, it would seem that these 

incidents are more prolific within the public sector (The Economist 2011).  

Nepotism is a dangerous practice as it has a negative impact on the workforce. This 

is because people notice when family members or friends are appointed to 

comfortable positions in the company and they will perceive this as unfair. This may 

have one of two direct effects, the first being that people will complain and they will 

not be productive, and the second that good workers will leave for better prospects 

outside the company (Hero 2008; Wated & Sanchez 2012:199). According to Vittee 

(2013) the practice of nepotism also has the potential to stunt the growth of a 

business. It erodes the leadership skills of the company and may leave the company 

open to labour disputes. Furthermore, this practice may also lead to high levels of 

stress, as the unfairly appointed person is now under scrutiny for signs of 

incompetence and inadequacy (Vittee 2013). 
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In some cultures the practice of nepotism is common practice. This practice is based 

on the understanding that ties of blood create a responsibility towards one’s kinsfolk. 

Thus, when you are appointed to a position of power, it is expected of you to take 

care of your own. The practice, while appearing to be a compassionate one, results 

in the appointment of people into positions for which they are totally unqualified or 

unskilled. This promotes a negative attitude among the other people around them 

since these people more often than not are expected to pick up the slack (Waskey 

2009:1198). While the practice of nepotism is universal, it seems more prolific in third 

world and less developed countries (Waskey 2009:1198; Wated & Sanchez 

2012:201).   

Nepotism does not just have to do with the appointment of friends and family to jobs 

and positions of employment. It goes much further because it may also involve 

contracts in the procurement process. Where preferential awarding of contracts 

takes place, or where there is a deviation from policies and procedures, there will 

always be nepotism.  

Nepotism is in direct contrast to the principle of equality enshrined in the 

Constitution. Since nepotism is favouritism shown to the friends or family members 

of the person in power, it is in direct contravention of the Constitution. In the 

Explanatory manual on the Code of Conduct for the Public Service, the Public 

Service Commission explains that the practice of nepotism or favouritism is 

unacceptable (Public Service Commission 2002:26-27). This document can be found 

under “Additional Resources” on the myUnisa website for this module.  

When you consider the general definition of corruption, as set out in section 3 of the 

Prevention and Combating of Corrupt Activities Act 12 of 2004, you will find that the 

definition refers to "directly or indirectly" accepting or offering a benefit to another 

person to act in a biased way that amounts to an abuse of a position of authority 

(author's emphasis). 

The Act is even more specific when it refers, in Section 10, to any person- 

“(a) who is a party to an employment relationship and who, directly or indirectly, 

accepts or agrees or offers to accept from any other person any unauthorized 

gratification, whether for the benefit of that person or for the benefit of another 

person; or 

(b) who, directly or indirectly, gives or agrees or offers to give to any person who is

a party to an employment relationship any unauthorized gratification, whether

for the benefit of that party of

for the benefit of another person, in respect of that party doing any act in relation to 

the exercise, carrying out or performance of that party's powers, duties or functions 
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within the scope of that party's employment relationship, is guilty of an offence of 

receiving or offering an unauthorized gratification.” 

Note that this explanation in Section 10 is about what was previously known as 

bribery. Nepotism is understood to be a form of corrupt practice, not only in South 

Africa but also internationally (Aka 2005:650; Combatting corruption in government 

2014). Nepotism is closely related to corruption. It is an abuse of power.  

4.4 INVESTIGATION 

Base your investigation on the scenario at the beginning of this unit. 

No investigation can start without information. Your immediate supervisor who gave 

you this investigation is usually the one who informs you of the scope of your 

investigation. Once you have determined what the complaint is all about, for example 

employment, you must obtain the relevant original application form that the applicant 

completed, as well as the person's CV. In this instance, it would be advisable to 

obtain the records of the Appointment Committee to which should be attached the 

CVs of all the short-listed candidates. 

It would also be advisable to approach each member of the Appointment Committee 

individually and discuss what happened during the interviews with the applicants. 

There is always a secretary of such a committee and this person records the 

individual scores that the members have allocated. Interview the secretary and find 

out what the panel decided and who was recommended for the post. Obtain the 

original score sheets that each individual member of the panel kept and attach them 

as annexure to their statements. 

You should also obtain the advertisement for the position in question. The Human 

Resources department should provide you with this. Thereafter obtain a copy of the 

company's policy on Recruitment and Appointment. This too should be available 

from HR. It is advisable to obtain a certified statement from either the HR manager or 

another person who is able to make an affidavit on behalf of the organisation which 

explains the practical implementation of the Recruitment and Appointment Policy. 

Remember to obtain the policy on nepotism and look at the wording of the policy 

carefully, particularly at the terminology used for conduct that amounts to nepotism. 

You will then be able to find the points that you will have to cover in an attempt to 

prove the matter. In the same manner that the SAPS must prove all the elements of 

a crime to secure a conviction, you must break down your policy into elements and 

ensure that you are able to prove all of them. 

If nepotism is involved, see whether the official whom you suspect of the nepotism is 

in any way related to the applicant, or has in any way made a recommendation that 

the applicant be appointed. You must act swiftly because such documents have a 
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nasty habit of disappearing as soon as word of the investigation gets out. Always 

remember to seize the original documents and keep them safe at all times. For this 

purpose, the minutes of the Appointment Committee are of vital importance to your 

investigation.  

You should now be in a position to draft your investigative report and submit it to Mr 

Luvuyo for further action.  

4.5 OTHER POSSIBILE MANIFESTATIONS OF NEPOTISM 

It could also happen that the person who applied for the position has bribed the 

official to make the appointment, or that the official has demanded payment for the 

appointment. In such cases, proof of the payment must be obtained, if possible. 

However, experience has shown that bribes are usually paid in cash, which makes 

them difficult to prove. As this would then involve a financial investigation, you would 

have to obtain bank statements as well as other relevant documentary evidence. For 

this you would require the involvement of the SAPS. They are the agency best suited 

to obtain this evidence through various legal methods, including search and seizure 

procedures. If you are a private or corporate investigator, your initial investigation 

may be very valuable in that you will be in a position to identify various role-players, 

such as witnesses and suspects. 

Depending on whether you are investigating a misrepresentation made in the 

application form or the CV, you would link the suspect with the document. The 

easiest way of doing this is to ask the person whether it is his/her handwriting or 

whether he/she completed it personally. If this is not possible, the next option is to 

ask the person in the organisation who received the documents whether it was 

signed or completed in his/her presence. A good alternative is to identify a person's 

handwriting: apart from asking the person directly, ask the people that he/she works 

with. These people (especially the person's secretary or personal assistant) know 

his/her handwriting and are thus good witnesses. Should this approach also fail, the 

only option left is to link the person by way of handwriting samples. (A discussion of 

this topic falls outside the ambit of this module.) 

If the appointment was made contrary to the recommendations of the panel, there 

must be a reason why this happened. Your task, then, would be to find out from the 

person who made the appointment why this was done. This might reveal the 

suspect. 

A word of caution though. These matters are sometimes very difficult to prove, 

especially if there is high-level involvement. In such cases, information is very 

difficult to come by because of the ever-present threat of intimidation. Usually the 

only way to get to the bottom of things is through the CCMA or the Labour Court. 
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If you are investigating nepotism as far as procurement or supply contracts are 

concerned, your first action will be to obtain the organisation's policy on 

procurement. If you are investigating a government department, the provisions of the 

General Procurement Guidelines, read together with either the Public Finance 

Management Act 1 of 1999 or the Municipal Finance Management Act 56 of 2003, 

will apply. However, it is not within the scope of this module to deal with these acts. 

Your most important document will be the procurement contract because it will set 

out exactly what the responsibilities of the various parties are. Study the contract and 

compare its contents with what actually happened. There are various ways in which 

nepotism/corruption may be committed and you are well advised to examine the 

history of the dealings with the supplier. Also be aware of the possibility that the 

contractor and the suspect have a "mutual understanding". This means that while the 

suspect has been awarding the supplier contracts, the supplier has been paying 

corruption money into the suspect's account. It may not be so obvious because it 

may be in the form of cash payments, in which case a good look at the suspect's 

lifestyle may provide a clue. For instance, if you analyse the suspect's bank account 

(if they volunteer the information), you may notice that he/she does not draw enough 

money to sustain his/her extravagant lifestyle. So where does the money come 

from? Also have a look at the contractor's account. Maybe there are large cash 

withdrawals that coincide with large purchases by the suspect. 

Suspects sometimes use the excuse that they did not know that they were not 

allowed to do something, or that they were responsible for a particular function. The 

best way to counter this excuse is to obtain a copy of the person's job description, 

the employment contract or the contents of the advertisement for the job in question. 

Ignorance cannot be a valid excuse. Depending on the circumstances, it is assumed 

that senior staff know the ambit of their responsibilities. 

4.6 PROCUREMENT POLICY TO AVOID NEPOTISM 

An example of a policy on procurement is given below. It was downloaded from the 

internet on 19 December 2008 and will serve as an excellent example. It shows the 

various issues that you should be aware of and take into consideration if you 

become involved in a matter involving nepotism. Remember to obtain the employer 

organisation's policy on nepotism if you are involved with an investigation of this 

kind. Look carefully at the wording. Like the definition of an offence, it will contain the 

points that you will have to cover in an attempt to prove the matter:  

"1. Scope 

 This policy is applicable to all staff members (permanent, temporary, full-time, part-

time) and students. Hereafter, “staff member” includes students, where appropriate. 
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“2. Definition 

For the purpose of this policy, the following definitions are accepted: 

2.1 Nepotism is the unfair favouring of relatives and household members. 

2.2 Relatives normally include husband, wife, son, daughter, mother, father, 

brother, sister, grandfather, grandmother, grandchildren, in-laws, brother- in-

law, sister-in-law, son-in-law, daughter-in-law and adopted children. 

2.3 Household members include all individuals that share a staff member's home 

on a regular basis. 

2.4 Purchaser refers to any staff member who acquires goods and/or services 

for the organization. 

“3. Mutual Service Relationship 

3.1 Staff members may neither directly nor indirectly be involved in the initiation 

of or participation in decisions about conditions of service (e.g. initial 

appointment, promotion, salary, work allocation, award of research funds, 

leave, etc.) in respect of relatives or household members. 

3.2 Staff members may not be employed in positions where a relative or 

household member takes decisions in the normal course of business or 

plays a significant role in decision-making in respect of their direct conditions 

of service. 

3.3 Staff members may not be employed in positions where they are exposed to 

the close supervisory authority of a relative or household member. 

3.4 In cases where other personal relationships are of such a nature that 

objective and accountable supervisory decision-making is impossible, the 

Chief Director: Human Resources must be consulted to ensure that action is 

taken which is consistent with the content and spirit of the policy. 

3.5 In cases where, although the policy applies, the area is large enough so that 

decisions affecting the direct conditions of service of staff members may be 

taken without the participation of relatives or household members, there may 

be deviation from the provisions of the policy after consultation with the Chief 

Director: Human Resources. 

“4. Supervisors and Promoters 

In cases where it is unavoidable that a staff member acts as supervisor, co-
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supervisor, promoter or co-promoter, provision must be made for an unrelated 

supervisor, co-supervisor, promoter or co-promoter for the student. 

“5. Purchase of Goods and/or Services 

5.1 Before a purchase transaction takes place in respect of goods and/or 

services where relatives or household members are involved as suppliers, 

the purchaser or transaction decision maker must declare the relevant 

personal association to his/her area head. 

5.2 Once the purchaser/decision maker has declared the relevant personal 

association to his/her area head, the purchase transaction must be handled 

by an unrelated staff member. 

5.3 If the procedure detailed in par 5.2 is impracticable, the area head may grant 

permission for the relevant purchaser/decision maker to handle the 

transaction further once he/she (the area head) is satisfied: 

5.3.1 that the goods/services cannot be supplied by another supplier on 

more favourable terms; 

5.3.2 that the same product specifications were submitted to other potential 

suppliers; 

5.3.3 that the supplier in question is required to offer the same delivery 

conditions and after-sales service as would be expected from any other 

independent supplier; and 

5.3.4 that inside information did not play a role in the transaction. 

5.4 In respect of a closed tender, the prescribed procedure in par. 5.1 to 5.3 is 

replaced by the following: 

5.4.1 The purchaser/decision maker declares his/her personal association 

with one or more of the potential suppliers to the panel of reviewers. 

5.4.2 The purchaser/decision maker withdraws him/herself from further 

participation in the tender process. 

“6. Other situations 

Inevitably, not all specific situations where nepotism may play a role can be listed in 

this policy. Where such situations arise, the principles arising from the previous 

paragraphs ought to form the basis of the policy and be applied equally. 
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“7. Exceptions 

Exceptions to the stipulations of the policy require a written recommendation from 

the area head. The final decision on this recommendation rests with: 

7.1 The Chief Director: Human Resources where it concerns mutual 

employment relations; 

7.2 The appropriate academic body where it concerns academic matters; 

7.3 The Chief Director: Finances and Services where it concerns the purchase 

of goods and/or services. 

(http:///www0.sun.ac.za/hr/english/assets/docs/industrial-relations/ IRO151-Policy-

for-the-Prevention-of-nepotism.pdf : accessed on 19 December 2008)" 

4.7 RELATED LEGAL ISSUES 

Because corruption always goes hand in hand with some form of misrepresentation, 

you should always consider a charge of fraud as an alternative to a charge of 

corruption because it is easier to prove. You should be vigilant when doing this kind 

of investigation because witnesses are hard to find, the reason being that the 

Prevention and Combating of Corrupt Activities Act 12 of 2004 requires that both 

parties to a corrupt transaction be culpable. Therefore, look for a misrepresentation; 

it is usually made verbally, in writing or by acting in a particular manner, for instance 

shrugging shoulders in a dismissive way when asked a direct question. Note that 

Section 269A of the Criminal Procedure Act 51 of 1977 makes provision for certain 

competent verdicts on a charge of corruption (Theft; Fraud or Extortion). 

REFLECTIVE TASK 4.1: 

Please visit the myUnisa site, Section 1: Unit 4: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the nepotism.

http://www0.sun.ac.za/hr/english/assets/docs/industrial-relations/
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4.8 SUMMARY 

In this unit we discussed nepotism and considered the origin of this form of 

disciplinary misconduct. We also discussed some of the terms related to nepotism 

and considered the possible impact of nepotism on a work environment. We then 

discussed an elementary investigation into an allegation of nepotism within a 

company.  

In Unit 5 we will discuss one of the most emotive and difficult units of this module, 

Racism. We will also consider some of the daily manifestations. 
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UNIT 5 – RACISM 

Figure 5.1 

In this unit we will consider what racism as a form of discrimination is and how it may 

manifest within a work environment. We will consider some key aspects that you 

must bear in mind when conducting an investigation into an allegation of racism. 

Racism is a very emotive issue and when you discuss or deal with an issue of 

racism, it is very important that you undertake the discussion with a respectful and 

humble attitude. It is vital to the success of any investigator that all duties and 

functions are undertaken respectfully, ethically and with humility. We will use the 

scenario designed at the beginning of the module as foundational to the scenario we 

present here.  

At the end of this unit you will once again find a self-reflective task. This self-

reflective task will not be assessed. However, I strongly advise that you do this task 

(if you are able to) in the online format, since online collaboration with fellow students 

has proven across disciplines to enrich the level of the overall learning experience. 

Feedback on the self-reflective tasks will only be given online. 
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In this unit you will learn about 

 different definitions of racism

 the different terms and concepts that are often associated with racism

 the negative impact of racism on the morale of an organisation

 the importance of anti-racism policy

 words and terms that may be considered racist

 the investigation of a racism complaint

UNIT OUTCOMES 
At the end of this unit you will have an understanding of how to 

 identify conduct which may be deemed as racist

 conduct an elementary investigation into an alleged incident of racism

 draft a report that details the investigation, the findings and make a
recommendation for further action based on the investigation

 identify and use the different terms and concepts that are relevant to the
investigation of racism within an investigative report

 explain the importance of clear company guidelines and their value in
addressing racism and promoting cultural sensitivity

Using the scenario described at the beginning of the module, let us imagine the 

following: 

SCENARIO 1: 

Thabo and Klaas sit in the tea room in the morning discussing the sport of the 

weekend. When Reg walks into the room he jokes with Klaas about the Blue Bulls 

losing to the Stormers and calls Klaas a "dumb Dutchman" for not supporting a 

winning team. Klaas laughs it off, but feels unhappy about the incident. Later the 

same day, he makes a report to Thabo that he wants to register a grievance against 

Reg Abrahams for making a racist comment and calling him a "dumb Dutchman". 

The matter is referred to Cynthia Khumalo for investigation. 

5.1 STICKS AND STONES 

There is a childhood saying "Sticks and stones may break my bones but words will 

never harm me". Unfortunately, the naiveté of this expression is not valid in real life 

situations. It is very often these words that were spoken “in a joke” that have the 

most potential to do harm. Please take a look at the graphic below. Now proceed to 

the reflective activity (5.1) below and answer the questions based on this graphic.  
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Malcolm X [sa] 

5.2 WHAT IS RACISM 

If you type the term "racism definition" into Google and hit “enter”, it is very unlikely 

that you will get less than 10 million hits. I did this and the results indicated 

13 700 000 hits. Clearly, this is a term for which there are a great number of 

variations when it comes to definitions. Let us consider some of these definitions.  

Nittle (2014a) provides two definitions sourced from the American Heritage College 

Dictionary. The first definition is cited as "The belief that race accounts for 

differences in human character or ability and that a particular race is superior to 

others". The second definition simply says that "racism is discrimination or prejudice 

based on race". 

The definition provided by the Oxford Dictionaries (2014) explains that the word 

"racism" is a noun which means "The belief that all members of each race possess 
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characteristics, abilities, or qualities specific to that race, especially so as to 

distinguish it as inferior or superior to another race or races". Synonyms of the word 

"racism" are racial discrimination, bigotry, intolerance and, within a South African 

context, the term is apartheid.  

Racism is defined on the website of the Anti-Defamation League as "… the belief 

that a particular race is superior or inferior to another …" (ADL 2002). 

It is interesting to note that all of these definitions (except one) use the terminology 

"the belief" and "superior and inferior". Consider for a moment that "belief" implies 

"the acceptance that something exists or is real without proof". Thus there is the 

belief that one group of people is superior to another group of people without any 

form of proof or evidence. Why would seemingly intelligent human beings believe 

something about somebody else in the absence of proof?  

5.3 RACIAL WORDS AND EXPRESSIONS 

Ever had somebody tell you that you are a racist when you make a joke about "the 

Chinaman, the Auzzie and Van Der Merwe walk into a bar"? Well you may be 

surprised to learn that a great number of the colloquialisms used in everyday speech 

may be considered racist (Nittle 2011; Nittle 2014b).   

I present the following examples of such expression with the greatest deal of 

respect to the population groups being referred to and I do so merely as a 

teaching exercise.  

Examples of expressions that may amount to racism include the following: 

 Frog or Frenchie to describe a person of French descent

 Jerry to describe a German person

 Jap to describe an oriental looking person

 Itie to describe an Italian

 Soutie or rooinek to describe an English-speaking person

 Colonialist to describe a person of British descent

 Kaaskop (cheese head) to describe a person of Dutch descent

 Dutchman, clutchplate and the offensive term "Boer" to describe an Afrikaans-

speaking person

 Rietkapper to describe a person of Indian descent

 Jew boy to describe a Jewish person

 Capie to describe a person of Malay descent

 Towelhead, Taliban or Bin Laden to describe a Muslim

 Boy, Houtkop and the offensive "K" word to describe a person of African

descent
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When you take the time to listen or read how people communicate, you will be 

astounded by the amount of racial profiling and racial insults the communications 

contain (Nittle 2011). Almost daily there are reports in the media about incidents of 

racism in South Africa (Masombuka 2014; Msomi & Shilaho 2008). I selected a 

newspaper article about a council member (Mr A) who was removed from office due 

to a racism complaint and another (Mr B) for alleged corruption. Below are two 

comments randomly drawn from the tweets that were posted about the article. Do 

you think these are racist tweets? Why/why not? 

TWEET 1: 

“@XXXXXXX. If you read your friend XXXXXXXX comment you'll understand. You 

have a fast trolling ability but the brain is a little slow there” 

TWEET 2: 

“what exactly brought you to that conclusion, that he thought he was working for the 

M Party? apparently whites have this pre conceived ideology that blacks are corrupt, 

i therefore tell you that you are a racist your self, because you are accusing Mr B of 

been corrupt because he is black. The T Party is the Home of ….. party racist 

members. that is why your comment focus on Mr B instead of the ……. Bin Laden 

who is found guilty of racism” 

5.4 DISCUSSION 

Within a work situation, anyone who feels that he/she is a victim of racism has the 

right either to register a grievance or to lay a criminal charge of crimen iniuria against 

the transgressor. We will briefly address crimen iniuria in Section 2. All incidents of 

racism must be taken seriously. In some companies incidents of racism are regarded 

in a more serious light than in others. What is very important is that the policy of the 

company should provide for racism issues and set guidelines to deal with such 

incidents when they do occur.  

Thus, when there is an incident of racism, the aggrieved person should report the 

matter to the immediate supervisor. Do not complain about it on Facebook or Twitter 

or whatever social media forum. You may inadvertently make yourself guilty of the 

same thing. There have been numerous reports where people were dismissed for 

ranting on Facebook about what “racist pigs” their bosses are. This amounts to 

crimen injuria and you can be held criminally liable and may end up losing your job 

(Nittle 2014c).  

Depending on the seriousness of the incident, the aggrieved person may be satisfied 

if the alleged transgressor made a formal apology. This route may be followed, 

especially where the alleged transgressor was not aware that the comment he/she 
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made is regarded as a racial slur or racist towards the aggrieved person. All such 

matters are to be handled with sensitivity.  

On the other hand, it may be necessary to deal with the matter in a more formal 

manner. The organisation's policy on racism should be studied and the procedures 

set out in the policy must be followed. As stated before, this is an emotional issue 

and you must treat the aggrieved person with empathy, even if you think he/she is 

overreacting. Also be aware that both parties may be extremely angry and upset and 

they will often take this out on you. Dealing with such persons will require tact and 

diplomacy. Therefore, if the aggrieved party feels strongly about the incident, a 

formal complaint must be registered. Depending on the procedure of your company, 

this may be done with HR or with the Manager of the Corporate Investigations Unit.  

If the matter is serious enough to warrant it, the alleged transgressor may be 

suspended pending the outcome of the investigation. The suspension does not 

mean that the person is considered guilty; it is merely a means of ensuring that the 

investigation into the matter can take place without any alleged incidents of influence 

(on the part of the alleged transgressor). In other instances, suspension may not be 

required.  

If you are tasked to investigate such a complaint, once again the tasking must be in 

writing and linked to the contravention of a policy or code of conduct. Obtain an 

affidavit from the complainant in which details of the incident are described in detail. 

The alleged transgressor must be identified and the exact words, gestures or 

behaviour that gave rise to the incident must be described at length and in detail – 

which may again cause the aggrieved person to become angry and emotional. 

If there were witnesses, it is important to take their statements too. Once again, the 

exact words, gestures and behaviour they remember must be recorded. As the 

investigator, your role is to gather the evidence and not to take sides. You must 

remain impartial. You must then apply the audi alteram partem rule. This means you 

must now take a statement from the alleged transgressor in which he/she explains to 

you his/her version of events.  

Remember that when you take down statements, you must capture the essence of 

what is explained in the policy in relation to whatever you are investigating. Thus. if 

company policy explains racism as the use of words or slurs with a racial 

connotation, then this is what must be captured within the statement.  

Once your investigation has been concluded, you will draft your investigative report 

and forward it to the relevant senior manager for a decision. Depending on the 

seriousness of the incident, the alleged transgressor may receive a verbal or written 

warning. In some instances, racism are grounds for dismissal once a formal 

disciplinary hearing is held.  
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A very important point to consider in your investigation is whether both the parties 

were sober at the time of the incident.  

5.5 OTHER FORMS OF DISCRIMINATION 

Racism is not the only form of discrimination that may be encountered within a 

workplace. Other forms of discrimination may occur on the basis of 

 marital status

 age

 language

 ethnicity

 gender

 sexual orientation

 disability

 religion

Unless the employer can substantiate that certain requirements, specifications or 

exclusions are based on the inherent requirements of the job or affirmative action, 

such discrimination is deemed to be unfair. If a job requires the applicant to have 

certain qualities (regarded as being unfair, as described above), the employer must 

give good reasons for these requirements. For example, it would not be 

unfair/unreasonable to reject the application of a physically disabled person for a job 

that requires physical mobility, such as painting high-rise buildings. 

REFLECTIVE TASK 5.1: 

Please visit the myUnisa site, Section 1: Unit 5: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the racism.
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5.6  SUMMARY 

In this unit we discussed racism as a form of misconduct within the South African 

labour environment. We considered how this may manifest and how to address the 

issue from an investigative perspective. In Unit 6 we will discuss the misuse of 

company property. 
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UNIT 6 – MISUSE OF COMPANY PROPERTY 

Figure 6.1 

In this unit we will deal with the issue of the misuse of company property. This is 

sometimes also called the unauthorised use of company property. Company policy 

will dictate what it is called and what this form of misconduct entails. We will briefly 

examine the nature of this supposedly innocent infraction of company rules and 

consider why the misuse of company property should not be tolerated in any form. 

While I will be making use of the term misuse of company property, this type of 

action may also manifest as the unauthorised use of company property.  

As with the preceding units, this unit contains one self-reflective activity right at the 

end. This self-reflective task will not be assessed. However, I strongly advise that 

you do this task (if you are able to) in the online format, since online collaboration 

with fellow students has proven across disciplines to enrich the level of the overall 

learning experience. Feedback on the self-reflective tasks will only be given online. 

We will use the scenario designed at the beginning of the module as foundational to 

the scenario we present here.  
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In this unit you will learn about 

 what company property may entail

 the many ways in which company property may be misused

 the negative impact that the misuse of company property has on the
finances of a company

 the value and importance of a company policy that addresses the use of
all forms of company resources

 the investigation of an allegation of misuse of company property

UNIT OUTCOMES 

At the end of this unit you will have an understanding of how to 

 identify conduct which may be deemed the misuse of company property

 conduct an elementary investigation into an alleged incident of misuse of
company property

 identify and use the different terms and concepts that are relevant to the
investigation of the misuse of company property

 understand and explain the importance of clear company guidelines and
their value in addressing the use of company property

Using the scenario described at the beginning of the module, let us imagine the 

following: 

SCENARIO 6.1 

Tupac January, the maintenance manager, uses his laptop computer during his 

lunchtime to play Solitaire. He is meticulous about when he logs on to play and when 

he logs off. He does not do this in his normal work hours: only during his lunch hour. 

6.1 COMPANY PROPERTY 

In most company policies, the misuse of company property is described as a serious 

disciplinary matter. Under specific circumstances, this type of misconduct may even 

amount to theft, possession of stolen property or damage to property. Theft is 

defined as "the unlawful appropriation of moveable 0F0F

1corporeal property belonging to 

another with intent to deprive the owner permanently of the property" (Joubert 

2013:141). Bearing in mind that we will not discuss theft in this unit, as it is discussed 

in section 2, let us first consider what the term "company property" entails.  

1
 Something is corporeal if you can see it and touch it. 
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Company property includes property and resources such as tangible and intangible 

assets. Tangible assets are things like stationery, equipment, materials, vehicles, 

computers and money. Intangible assets, on the other hand, are things like company 

information, intellectual property, the reputation of the brand, as well as the time of 

an employee (Balfour Beatty 2014). For the purposes of this unit, we will only focus 

on the tangible assets. 

Several problems may arise when company property/equipment is used by staff for 

personal reasons. 

6.2 (MIS)USE OF COMPANY PROPERTY 

Some form of personal use of company property should be permissible. However, it 

is very important that whatever is allowed, is relevant to all employees. This means 

that the rules must be applicable to all staff and must be consistently and vigilantly 

enforced to ensure that personal use does not exceed what is permitted by the 

company (Bizfilings toolkit 2014a). But the question to be asked is how much 

personal use is permissible? Think of the following unintended consequences when 

staff use company property for their own purposes: 

 equipment may break which will inevitably raise the question: who is

responsible to pay for the repair?

 when staff use company equipment for their own purposes, there is a loss of

productivity, since the person should be doing his/her work and not personal

things

 wear and tear on the equipment, which has a financial impact on the

maintenance and eventual premature replacement of the equipment

 staff who witness this use may grow disgruntled because they view the

personal use as abuse and expect management to act

 electronic equipment may pick up viruses or store undesirable web content on

the server, which could infect the entire network of the company

 staff who use a branded company vehicle for their own purposes or who use it

irresponsibly and who perhaps park in a no-parking zone cause damage to

the reputation of the company (Bizfilings toolkit 2014a)
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The figure above highlights the latest Price Waterhouse Coopers (PWC) survey 

on asset misappropriation shows that 77 per cent of types of economic crime 

experienced in SA for 2012 and 2013 dealt with asset management (Economic 

crime survey 2014).  

6.3 POLICY MATTERS 

When dealing with a disciplinary matter, the guiding principles contained within the 

policy of the company at which the alleged infringement took place is fundamental to 

the success or failure of an investigation. The policy you develop is also dependent 

on the type of organisation it is written for. Notably, the large majority of 

organisations make use of computers, software, hardware and the like. Therefore, 

the use of these classifications of equipment must be addressed in the policy. Issues 

such as the use of the computer for personal e-mails, downloading literature for a 

child's school task, accessing pornographic and other undesirable sites must be 

addressed in the policy. Failure to stipulate clearly what is permitted and what is not 

permitted, as well as how much is permitted, is vital to the success of a disciplinary 

action against an offending employee (Bizfilings 2014a). 
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Consider the ramifications if staff make use of a branded vehicle. Between satellite 

offices, the staff member stops off at a local coffee shop and drinks a coffee with a 

friend. On the way back to the office, he runs down a pedestrian. Does the policy 

drafted within your company make provision for such a scenario?  

Bear in mind too that once policy has been drafted, it is very important for all staff 

members to be made aware of the policy. At Company X, when a new policy is 

developed, it is distributed to all staff via the intranet. So when a staff member logs 

on to his/her workstation in the morning, there is a pop-up menu informing the staff 

member of the policy. There is the option to download the policy to either read now 

or read later, but once the “OK” button has been clicked on, the person certifies that 

he/she is aware of the content of the policy.  

While the enforcement of workplace rules (such as policy) is vital to the healthy 

functioning of any organisation, what is perhaps more important is that staff know of 

and understand the content and the need of these rules or policies. Having policies 

ensures a safe and equitable working environment, but this is only true when the 

rules are known and enforced consistently. 

Policy matters can be communicated to staff either in writing or verbally (Bizfilings 

toolkit 2014b). It is always important to document when such information sessions 

were held and which version of the policy was shared with staff. As far as possible, 

refrain from different versions of policies, although sometimes it is unavoidable, 

especially within environments that are dynamic and prone to rapid change 

(Bizfilings toolkit 2014b).  

The question may now arise, what is the best time to inform staff about policy 

issues? There is no hard and fast rule, but there are some guiding principles. These 

include using the induction process to orientate a new staff member to the policies of 

the company. When there is a disciplinary hearing, make use of that platform to 

inform the infringing staff member once again of the policy and rules relating to the 

policy. Furthermore, when staff openly ask about rules and procedures, use the 

opportunity to clarify questions and also to inform them of broader issues in relation 

to policy matters. And finally, staff should be engaged about policy issues when 

policy is changed. It is vital that all staff members are informed of the changes and 

the implications of these changes, such as when a promotion policy changes. It is 

very important that staff are informed timeously about the changes and the 

implications (Bizfilings toolkit 2014b).  
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SCENARIO 6.2 

Tupac's wife, Evelina, is registered as a student with a correspondence university. 

Evelina uses Tupac's laptop after hours to do her online assignments. He takes the 

computer home and only sometimes uses it to do office-related work; for the most 

part Evelina does her assignments. Tupac returns the computer to the office the 

following day.  

Based on the above scenario, what misconduct (if any) is committed? 

6.4 INVESTIGATION 

As the investigator, it is your responsibility to determine the facts. In this instance you 

must establish whether the possession of the laptop, after hours and off-premises, is 

part of the normal execution of duties. Is it possible that Tupac also uses the laptop 

while it is at his house to do work-related reports? Always try to think ahead and 

anticipate possible explanations that people may give to justify their actions. 

You have to ascertain whether the person had permission to be in possession of the 

property. If Tupac has permission to use the laptop after hours at his home, is it a 

transgression to then let Evelina also use the laptop, albeit for her studies? 

Obviously, the person's explanation is very important, because it will enable you to 

determine what you need in order to prove the allegation. 

In the matter of S v Rheeder 2000 (2) SACR 558 (SCA) it was held that vehicles kept 

in a police storage site are under the control of the police. A police official may not 

use the vehicle with impunity even though he had access to the vehicles and their 

keys. This person was found guilty of committing the crime under s1(1) of 

the 1F1F

2General Law Amendment Act 50 of 1956. 

You must determine what the allegations are and then strive to prove them by 

obtaining statements from possible witnesses. If the allegation is that company 

property has been damaged, you must determine the nature and extent of the 

damage. You must have the damage assessed by a competent person and establish 

the value. Also bear in mind that apart from disciplinary actions, a criminal charge of 

malicious damage to property may also need to be investigated. Although a private 

or corporate investigator is quite capable of doing the initial investigation, the matter 

will have to be referred to the police for criminal prosecution if a criminal charge is 

considered. 

A valuable point to bear in mind is to establish how the employee came to be in 

possession of company property. Although not relevant to this scenario, you may 

find that the person made some false misrepresentation, either verbally or in writing, 

2
 General Law Amendment Act 50 of 1956. 
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to the person in charge of the property to be able to get possession of it. In such 

circumstances, you have a clear example of fraud. If no misrepresentation was made 

and the person merely abused his/her authority, it may be a disciplinary 

transgression. 

In some cases, a senior person will approach the person in charge of company 

property and merely state that it is needed for some (false) purpose. The custodian 

of the property then believes the reason to be valid and hands over the property. In 

such instances there is always a paper trail. A paper trail implies that proper record 

was kept of company property. The usual way of doing this is by making use of a 

booking form/register to book an item out to a person and to book it back, which is 

similar to when a pool car is used. The driver will book the vehicle, and on collection 

of the vehicle, both the driver and the fleet manager inspect the vehicle and make 

notes of damage already on the vehicle, odometer reading, fuel level and other 

similar things. On return, the same inspection is done to ensure that the vehicle is 

returned in good order. In such an instance, you must either seize the register or 

make a certified copy of the entry itself. Obviously, you will take a statement from the 

custodian, in which the background to the matter is set out. You will then attach a 

copy of the relevant page of the register as an annexure to the statement. 

6.5 ABUSE OF COMPANY PROPERTY 

The abuse of company property is also a very serious issue that can lead to 

dismissal on first conviction. There is a fundamental duty on an employee to further 

the interests of the company that has employed him/her. It is for this reason that the 

malicious damage to company property or assets is regarded as being a breach of 

trust. The sabotage, disregard for regulations, poor maintenance, wastage and the 

unauthorised use of machinery or vehicles are all examples of misconduct (Landis & 

Grossit 2003:172). 

It is not theft when you take something that is not yours, such as a laptop, to use it 

and to return it the next day. This is in effect the unauthorised borrowing of the 

property of another. Essentially, any person who removes any property from the 

control of another or the person in charge, without that person's consent, and uses it 

for his/her own purposes, is guilty of an offence (Joubert 2013:149). If the consent 

was obtained fraudulently, this could be an alternative charge. Unauthorised 

borrowing is punishable in terms of the provisions of section 1(1) of the General Law 

Amendment Act 50 of 1956.  

Furthermore, damage to property, which is also referred to as "malicious injury to 

property", is defined by Joubert (2013:174) as "the unlawful and intentional damage 

to property belonging to another person or damage to one's own insured property 

with the intention to claim the value of the damage from the insurer". We will 

consider this offence under section 2.  
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6.6 ETHICS AND THE USE OF COMPANY PROPERTY 

The following piece is by Mark Putnam and it is a direct quote off the website with 

the following link: 

http://humanresources.about.com/cs/businessethics/a/ethicsassets.htm.  

"Open the newspaper and you'll find ethical crises like embezzlement, fraud, or 

misuse of company products or services making the headlines. High profile ethical 

breaches like these all have to do with something near and dear to a company's 

heart; its assets. 

“This is known in the workplace as the stuff which the company has paid for and that 

you use every day. When it comes to company assets (in any form) things get 

serious. Mess with the money or the stuff, and you'll end up in hot water really fast. 

On the surface, this seems cut and dried, but is it as easy as it sounds? 

“For those of us without power and influence, ethically taking care of company 

assets may be a non-issue. You show up for work, do your job, and go home without 

engaging in any high finance or legal manoeuvres. Little did you know, during your 

seemingly routine day, you had hundreds or even thousands of dollars of assets 

under your control. With all the stuff that passes you by each day at work, you 

probably never think about it in terms of assets and your responsibility. 

“Do you drive a company car, work on a computer, or maintain equipment? Do you 

use a company credit card or expense account? Do you have access to or are you 

responsible for intellectual property or company records? All these are examples of 

assets. Some are physical and some are intangible, such as company secrets, 

trademarks, and confidential information. Every employee from the janitor to the 

executive controls some kind of asset every time he or she shows up for work. 

“Most people don't give company assets a second thought until they are lost, stolen 

or broken. Herein lies the problem. Employees must understand that ethical behavior 

is demonstrated not only in how they act toward others but also in how they treat 

property that doesn't belong to them. The key to success is understanding who owns 

what and what boundaries exist for its use. 

“Your mother may have said, "treat other people's property as if it were your own." 

As a child, if you borrowed a toy, you took extra special care of it. As a guest in 

another home you didn't touch anything that wasn't yours. Why doesn't this lesson 

seem to transfer to the company's property where we work? 

“As an adult, you know better. Caring for assets doesn't matter as much because the 

company always has enough money to replace the stuff we break or use up. If no 

one else cares, why should we? But those simple moral truths from childhood don't 
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grow obsolete with age. The fact is, we should care about how we treat property that 

isn't ours. 

“Everyone deals with stuff differently. Some detach themselves from the asset so 

they don't care about it or they attach themselves too much so they feel like the 

rightful owners. In the first situation, learning to care about company stuff is 

accomplished through thoughtful consideration. Who paid for this and how would I 

feel about writing the check that pays for it? What are the boundaries for appropriate 

use? 

“This is an attitude that doesn't necessarily change from work to home. An ethical 

person doesn't put a dollar amount on respecting the property of others. He or she 

always makes a moral connection between property, ownership, and responsibility. 

“In the second case, becoming too attached or familiar with company property 

creates a problem as well. If you use something every day, you may become 

desensitized to its appropriate professional use. Do you balance company financial 

accounts like your own? Do you find yourself hitting the computer or kicking the 

copier (even if it deserves it)? Do you treat records and private information in a 

casual manner? It might be time to take a more serious approach to company 

property. 

“Beware of "messing with the money or the stuff" because ethical situations involving 

company assets, no matter how small, are rarely smoothed over with an apology. 

There's always a smoking gun that does not leave grey areas for rationalization or 

explanation. Most industries deal with asset abuse or misuse with disciplinary action 

or termination on the first offence. 

“Again, business ethics boils down to the day-to-day choices you make no matter 

who you are or what responsibilities you have. From the minute you step from the 

parking lot into your workplace, see the things around you in proper context. 

Although Shakespeare said, "All the world's a stage," don't treat the "stuff" like 

"props. " ” 

While the context is clearly an American one, the content is most certainly applicable 

to the South African environment.  
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REFLECTIVE TASK 6.1: 

Please visit the myUnisa site, Section 1: Unit 6: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. From the content of this unit, name three things you learnt that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about the misuse of company

property.

6.7 SUMMARY 

In this unit we discussed the misuse of company property and the negative impact it 

has on an organisation. The misuse of company property can very easily progress 

into the crime of theft under the required circumstances. In Section 2, Unit 1 we will 

discuss the common law crime of theft.  

This concludes Section 1. I trust that you have a better understanding of some of the 

more prominent disciplinary transgressions that manifest within the South African 

labour environments.  

In the next section, Section 2, we will consider the following crimes in terms of the 

South African common law or statutory law: 

 Theft

 Perjury and defeating or obstructing the ends of justice

 Harassment/sexual harassment

 Common assault

 Intimidation

 Malicious damage to property
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SECTION TWO 

UNIT 1 - THEFT 

Figure 1.1 

In this unit we will address the common law crime of theft. We will consider some of 

the ways in which this crime may manifest within a work environment and talk about 

mechanisms that a company may employ to curb employee theft from the work 

place.  

As with the preceding units, this unit contains one self-reflective activity right at the 

end. This self-reflective task will not be assessed. However, I strongly advise that 

you do this task (if you are able to) in the online format, since online collaboration 

with fellow students has proven across disciplines to enrich the level of the overall 

learning experience. Feedback on the self-reflective tasks will only be given online. 

Using the scenario from FOR1501 Unit 3, we will consider a theft incident within the 

company. 

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/obstructing the course of justice 

UNIT 3:  Harassment/Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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An incident is reported to Mr Reg Abrahams, the HR office manager at M & B 

Insurance. It is alleged by one of his administrative staff, Ms Pinki Moloi, that she 

went out for lunch, and upon her return to her desk found that her company-issued 

Dell laptop as well as her private cellular phone was missing. Mr Reg Abrahams 

reports the matter to the Risk Management Office after which a corporate 

investigator, Ms Cynthia Khumalo, is tasked with the investigation into the matter. 

Cynthia immediately opens a case file and obtains a statement from Ms Pinki Moloi 

which captures exactly what happened and records the relevant serial numbers and 

descriptions of the cellular phone and laptop that went missing. Cynthia continues 

with her investigation and decides to look at the Closed Circuit Television (CCTV) 

footage captured by the camera that overlooks the entrance to the specific office 

where the laptop went missing. She narrows down the viewing of the CCTV footage 

to the lunchtime period of 13:00 to 14:00. During the viewing Cynthia notices Mr 

John Platt, an office administrator, entering the office with a rucksack and again 

walking out after 10 minutes. Furthermore, Cynthia notices that the bag is not 

entirely closed and an object, which appears to be a standard company-issued Dell 

laptop, is positioned inside the rucksack. The laptop has the following serial number 

on its base: MB Insurance # 3325-4554-ZA xx 

We will make use of this scenario later in the unit to discuss the investigation 

process for an allegation of theft at the company.  

In this unit you will learn about 

 the common law crime of theft

 the definition of theft

 the elements of theft

 receiving stolen property and being found in possession of stolen

property

UNIT OUTCOMES: 

At the end of this unit you will be able to 

 explain theft as a property crime

 explain the definition of theft

 provide the elements that make up the crime of theft and elaborate on

each

 describe how to investigate an incident of theft at your workplace

 appreciate the importance of company guidelines in relation to the use of

company property
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1.1 INTRODUCTION 

You will most likely agree that we live in a world of consumers. Daily, we buy 

things: groceries, fuel, airtime, clothing, property, electronic equipment to name but 

a few. And when we buy these things, it is with the expectation of making use of 

them for specific purposes. Imagine therefore, if you were to buy yourself a new 

laptop. Proudly you take it to work the next day and show all your colleagues what 

your laptop can do. At lunchtime you lock your laptop in the top drawer of your 

desk. When you return after lunch you discover that your drawer has been forced 

open and your laptop has been stolen. You feel violated. This amounts to theft, 

which is a crime perpetrated against property.  

Similarly, within your organisation, the Supply Chain Manager approves the 

purchase of stock that the company uses. Such stock is also susceptible to being 

stolen; by employees no less. Employee theft is perhaps one of the most blatant 

signs of disloyalty an employee can show to an employer. "Theft in the workplace 

is when an employee takes company goods which he has no lawful right to with the 

intention of keeping the goods to use or sell or for any other purpose,” says The 

practical guide to Human Resources Management (FSP 2014). 

Daily, there are thousands of similar incidents occurring across all sectors of the 

population. Literally thousands of people lose valuable property to criminals every 

day. Some of these incidents form part of another crime, such as when a thief 

breaks into your vehicle and steals your leather jacket you left on the back seat, or 

when a colleague opens the communal fridge at the office and takes the sandwich 

out of the lunchbox labelled "Gloria". Ah! See how softly I phrased that? This is 

what theft is: when you take something that belongs to another person and you 

have no intention of giving it back.  

When considering the annual crime statistics on the official SAPS website, you may 

be surprised to find that theft is the most often perpetrated crime among all of the 

other crime categories. Theft costs South Africans millions of rands per year and 

has a great impact on the victim and on the insurance industry. If you are insured, 

you claim from your insurance and you replace the item; but with the added cost to 

you of an often hefty excess payment. The USA shows a similar trend. Hagan 

(2011:258) highlights that larceny-theft (we call it theft) makes up the largest 

category of crime on the Uniform Crime Report (UCR) index. 

http://membership.fspbusiness.co.za/content/hrmwb2bportal
http://membership.fspbusiness.co.za/content/hrmwb2bportal
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1.2 LEGALLY SPEAKING – WHAT DOES THE LAW SAY? 

Joubert (2013:xii–xvii, 103-225) explains that crime manifests in different ways and is 

perpetrated against different things/people. Crime manifests as follows: 

 crimes against the person

 crimes against property (property crimes)

 crimes against the administration of justice

 crimes against the community

Joubert (2013:141) defines theft as "… the unlawful appropriation of movable 

corporeal property belonging to another with the intent to deprive the owner 

permanently of the property". Thus, in layman's terms, theft is when person A takes 

your sandwich (moveable and touchable property) from the communal fridge into 

which we all put our food, and he has no intention of giving it back, but deprives you 

of it by eating the sandwich. Sounds silly, I know, but this amounts to theft!! While it 

is very unlikely that the organisation will institute an investigation into the theft of a 

sandwich from the communal fridge, it is not unlikely that disciplinary steps may be 

taken against such a person. Would you want somebody to work in your organisation 

who is prone to stealing other people's property?  

Theft is most often committed for personal (usually financial) gain. However, Durham 

(2012) reports that there were instances where employees who were caught stealing 

were under no real financial pressure to do so. They indicated that either they had 

seen senior managers do the same and therefore believed it was acceptable 

practice, or they felt undervalued as employees which somehow justified their 

actions. If senior managers are permitted to borrow company equipment over 

weekends, why may employees not do the same? There is even evidence to 

suggest that the behaviour of employees within an organisation was influenced to a 

certain degree by how they perceived their senior managers behaved, especially in 

matters such as misuse or theft of company property (NSW Business Chamber 

2012). Employees go so far as to blame the company who made it so easy to steal 

from (Durham 2012).  
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However it is argued, it is never acceptable to steal from your employer. It is 

regarded as one of the most disloyal acts one can perpetrate against the 

organisation that employs you and in most instances constitutes grounds for 

immediate dismissal (Schiff & Kramer 2004). 

It is unfortunate that theft is sometimes regarded as being petty. This is especially so 

when the value of stolen property is negligible. Theft is a serious criminal offence. All 

incidents of theft should be addressed or investigated with great circumspection. Just 

because a person is caught for stealing something small and of relatively little value 

does not mean that the crime should be overlooked. The individual may be a 

professional criminal who was caught stealing something of little value on this 

occasion.  

Bearing in mind the above argument, within an organisation it is wise to 

differentiate between incidents of petty theft (the theft of small and seemingly 

insignificant items) and more serious incidents of theft (usually the theft of more 

valuable items in terms of money or intrinsic value). I am suggesting that when you 

are tasked to investigate a petty theft, it is pertinent to "count the cost" before 

embarking on a wide-reaching investigation that will cost the company a great 

number of your man-hours (time is money). Is the cost expended appropriate to the 

value of the item/s stolen? This does not mean that petty incidents of theft should 

be ignored! By no means. If anything, when there has been individual incidents of 

petty theft, it means that something is wrong. The company would do well to get to 

the bottom of the problem, before all the petty incidents become major losses. 

Employee theft will have a detrimental financial effect on any organisation. The best 

way to address this crime is by always incorporating it into the disciplinary code of 

your organisation by adding it as the type of conduct which falls under offences of 

"dishonesty" (FSB 2014).  

Theft may also be tangible or intangible. What this means is that employees may 

steal things from the company such as CO2 canisters, drills, electronic equipment or 

money. They may also steal intangible things such as intellectual property (Expert 

investigations 2014).  

1.3 ELEMENTS OF THE CRIME 

It may seem that theft is a reasonably simple crime to prove, but let us consider the 

elements that you will have to prove when an allegation of theft is made against an 

employee. Remember the example we are using is just that - an example. Theft is 

theft, whether you take an extra set of paper clips from the office supply store or you 

steal a large amount of money from the cash register of the company. The crime 

remains the same, the elements that have to be proved in court remain the same. 

The elements that you will have to prove are: 
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1.3.1 Element 1: 

The first element that you will have to prove is that of appropriation. When you 

appropriate the property of another person you are simply taking it, removing it from 

the control of another person, with no intention of returning it. So I do not steal if I 

borrow an item without asking, and return it when I am done. This is merely using the 

property of another without that person's permission. 

1.3.2 Element 2: 

The second element you will have to prove is that the property was corporeal 

property. What does that mean? Joubert (2013:144) explains this as "Something is 

corporeal if you can see and touch it". So I cannot steal your oxygen.  

1.3.3 Element 3: 

It is important that the property being stolen must belong to another person. So, once 

again you cannot steal oxygen or water from the ocean, since this belongs to 

everyone. Similarly, if something has been thrown away (discarded) then it cannot 

be stolen because the owner has relinquished ownership by throwing it in the 

garbage.  
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1.3.4 Element 4: 

The last element is that of the intention of the thief. For theft to be completed it is 

important that the thief had no intention of returning the item/s taken. Thus, if I take 

the company's car (without the required authorisation) and I return it the next day, it 

amounts to misuse of company property and not theft. 

1.4 COMPANY POLICY 

The majority of literature relating to corporate type investigations or investigations 

within a company usually contains the following phrase to some or other extent: 

Make sure that there is a written policy which sets out the unauthorised conduct 

and that the employee is familiar with its content (Murphy 2014; FSB Business 

team 2013). Moreover the policy must be formulated in such a manner that the 

misconduct (theft/stealing) is classified as a serious offence where the 

company will dismiss for the first offence. You may also classify the misconduct 

with other forms of offences that amount to "dishonesty" and for which a person 

may be dismissed for a first offence (Mzizi 2014).  

The issue of a well-drafted and comprehensive company policy cannot be over-

emphasised. IF there is no policy about the use of company resources, then the 

company has placed itself in a very precarious situation if it wants to act against 

employees who misuse company resources. Make sure that employees know the 

rules and enforce them consistently when they are broken.  

Murphy also explains that some companies draft policy on theft in such a manner 

that it simply states that stealing is an offence; they subsequently define theft as 

"The unauthorised removal of company assets both tangible and intangible" (Murphy 

2014). In the majority of companies theft is a dismissible offence.  

1.5 INCIDENT 

Based on the scenario below (which is the same as the one at the beginning of this 

unit), let us consider what you (Cynthia Khumalo) should do when there is an allegation 

that somebody has stolen from the company. In the discussion below I have made 

extensive use of the document "'How to Investigate Workplace incidents: A template for 

conducting effective internal investigations every time' as well as 'The Forensic 

Investigative Process'" (Goss 2013).  
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An incident is reported to Mr Reg Abrahams, the HR office manager at M & B 

Insurance. It is alleged by one of his administrative staff, Ms Pinki Moloi, that she 

went out for lunch, and upon her return to her desk found that her company-issued 

Dell laptop as well as her private cellular phone was missing. Mr Reg Abrahams 

reports the matter to the Risk Management Office after which a corporate 

investigator, Ms Cynthia Khumalo, is tasked with the investigation into the matter.  

Cynthia immediately opens a case file and obtains a statement from Ms Pinki Moloi 

which captures exactly what happened and records the relevant serial numbers and 

descriptions of the cellular phone and laptop that went missing. Cynthia continues 

with her investigation and decides to look at the Closed Circuit Television (CCTV) 

footage captured by the camera that overlooks the entrance to the specific office 

where the laptop went missing. She narrows down the viewing of the CCTV footage 

to the lunchtime period of 13:00 to 14:00.  

During the viewing Cynthia notices Mr John Platt, an office administrator, entering 

the office with a rucksack and again walking out after 10 minutes. Furthermore, 

Cynthia notices that the bag is not entirely closed and an object, which appears to be 

a standard company-issued Dell laptop, is positioned inside the rucksack. 

The laptop has the following serial number on its base: MB Insurance # 3325-4554-

ZA xx. 

Please make use of the link provided http://www.convercent.com/resources/#ebooks-

guides if you want to view the full version of the former document.  

1.6 DISCUSSION 

There are a great number of definitions for what an investigation is. We will use the one 

provided by Gilbert (2010:34) who explained that "… criminal investigation is a logical, 

objective, legal inquiry involving possible criminal activity". If we consider the first part of 

this module (section 1 – disciplinary misconduct) we may even say that investigation is 

the logical, objective and legitimate inquiry into a disciplinary or criminal transgression. 

Therefore, it is sound to argue that investigation is a process which is structured and 

planned. Based on this understanding, let us consider the two processes included in 

Unit 2 of this module, namely: 

 The seven phases of a good investigation process (Convergenc 2013).

 The forensic investigation process: a step-by-step guide for conducting

investigations (Goss 2013).

Based on these two sources, there are six or seven phases within an investigation 

process. I have clustered these processes together into the bullet list below. I will also 

be discussing the investigation of the theft incident (as per the scenario) using the 

seven phases as foundation. The seven phases are:   
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 Phase one: Assessing the issue

 Phase two: Planning and defining objectives

 Phase three: Gathering information

 Phase four: Verifying and analysing

 Phase five: Presenting results and making a decision

 Phase six: Determining discipline and corrective action

 Phase seven: Education and prevention

In spite of there being a great number of similarities between investigations, it is 

important to remember that every investigation has its own merits and its own 

uniqueness. You may begin investigating a minor violation only to stumble upon a 

proverbial can of worms. BUT just because situations differ, this does not mean that the 

procedures you are going to use should differ. It is actually to your benefit to develop a 

standard process (sometimes referred to as a Standard Operating Procedure – SOP) 

for your investigations. When I talk about an investigation I mean those investigations 

focused internally (on employees who allegedly do not comply with company rules and 

policies) and externally (persons who either on their own or colluding with employees 

attempt to defraud or commit a crime against the organisation). In some organisations 

these investigations are conducted by one department (division), while in other 

organisations they are addressed by two different divisions. Whatever the situation 

within your organisation, a set procedure will benefit the investigators involved. 

Consistency in approach has several benefits. Consistency can help you to be more 

effective in your investigation and it can also ensure that there is the minimum amount 

of disruption within the organisation while the investigation is being conducted.  

1.6.1 Step one: Assess the issue/receipt and response to allegations 

As I mentioned to you in Section 1, Unit 1, before there can be any form of an 

investigation, there must be an incident. This must be your starting point. But you will 

not only be considering the incident; you will at the same time consider which company 

policy has been violated. Always remember that people are emotive beings and a 

person may, in the heat of the moment, make certain claims or allegations that sound 

very serious; but when the situation has calmed down, the matter can be resolved 

through mediation or a face-to-face interview.  

Thus, let us assume that the company policy has specific rules about the use of 

company equipment, especially laptops. The rules set out that no person may remove 

company property (which includes company-issued laptops) from the premises without 

written consent by their immediate office manager. 

The next aspect to consider is who needs to know about this investigation. If there is an 

alleged incident between two people (such as discrimination) then it is important that 
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their office managers be informed. If the allegation is against a senior person at the 

organisation, it will be vital that an appropriate senior executive at the organisation be 

informed of the investigation.  

In this instance, since Pinki Moloi has already informed her office manager, Mr Reg 

Abrahams, of the incident, it is not necessary for Cynthia to do the same. Cynthia has 

also determined that the company policy expressly prohibits the removal of company 

property from the premises without the written consent of the immediate office 

manager, who in this instance is Mr Reg Abrahams. So, the incident is a clear violation 

of company policy. In relation to the cellphone, it amounts to theft (provided Pinki gave 

nobody permission to take her phone). 

1.6.2 Step two: Planning and defining objectives 

As with anything you do in life, it is vital to plan ahead. The next step is to set out 

specific objectives for the investigation. The foundational objectives of any investigation 

or inquiry are to 

 identify what the problem is

 identify who is allegedly involved

 determine whether the conduct is a violation of company policy or law

For internal matters (disciplinary hearings), the burden of proof differs to that required 

for a criminal matter. This is an important consideration, since it impacts on the type of 

evidence you gather and the manner in which you gather it.  

Ask yourself what type of information you will need to meet the objectives set above. 

Typically, one would plan the investigation around gathering the following facts: 

 Who was involved?

 What took place?

 Where did this happen?

 When did this happen?

 Why or how did it happen?

The last question is especially important if you need to prevent further similar incidents 

from occurring. If you are working alone then you can determine which activities need 

attention first. You can now set out a plan together with a timeline, to ensure effective 

time management.  

In some organisations investigative teams conduct the investigations and not individual 

investigators. At this stage, it may be necessary to brief the investigators in terms of 

projected outcomes, as well as the decision-makers who will have to make a decision 

based on your report at the conclusion of the investigation. Such a briefing can be done 

by formulating a preliminary report.  
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1.6.3 Step three: Gathering information 

Once the decision-makers have given the approval for the formal investigation, you 

need to decide how you will gather information. You may select any one or a 

combination of the following six methods: 

 interviews

 research and audit

 physical surveillance

 electronic surveillance

 forensic analysis

 undercover research

It is quite possible that the majority of investigators working within organisations have 

never had to make use of techniques such as surveillance (electronic or physical) or 

forensic analysis where finger prints or DNA is sought. On the other hand, it is possible 

that such an organisation may have hired a private investigator to conduct these kinds 

of investigations for them; as corroborating evidence in complex and high value cases.  

In the scenario, there are CCTV cameras in the office. Thus, it would be wise for 

Cynthia to get hold of the CCTV footage and to peruse it as soon as possible. It is 

possible that the person who took the laptop and the cellphone did so in full view of the 

camera.  

Interviews and auditing is perhaps two of the most often utilised data-gathering 

investigative strategies used during investigations. To enable you to conduct an 

effective interview, there are a great number of guidelines suggested by literature. For 

the purpose of this discussion, we will focus on the following six guidelines: 

 Always interview the person who filed the complaint first.

 Interview any witnesses to the incident about the incident.

o In some instances, it is also necessary to ask witnesses about the

character of the person who filed the complaint. Is the person pleasant to

work with? Do things often go missing from the person's office? Do they

know if the person may be going through financial difficulties?

o It is important to ask the same questions about the alleged suspect.

 Talk to the supervisor of the person who filed the report.

o Learn about friendships within the office. This may explain why one

person would "cover" for another or why another person would

purposefully try to get somebody in trouble. These aspects may either

taint or strengthen the veracity of witness statements.

 Conduct interviews in a neutral location.

o This cannot be over-emphasised. It is so important that the venue is
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comfortable and friendly, not accusatory or hostile. It is also very 

important that the person being interviewed is informed of the confidential 

nature of the investigation.  

o Investigators, too, must never speak out about investigations they are

conducting. This may open them up to disciplinary action by the

organisation, and if the person is innocent, he/she can lay a crimen

iniuria charge against the investigator

 Keep questions open-ended and probe where you need to. Avoid yes/no type

questions.

o Always begin with an introduction of who you are and what you have

been tasked to do.

o Keep the interview professional and focused on the issue under

investigation.

o Listen attentively to the interviewee and paraphrase sentences,

especially where the meaning is not clear.

o Avoid signs of overt emotion such as snorting in anger or laughing at

what the interviewee says.

 Take detailed notes during the interviews.

o While note-taking is important, so too is eye contact. Do not become so

engrossed with note-taking that you forget that the interviewee is a

person.

Always end the interview on a professional, friendly tone, which inspires confidence 

and ensures that you can approach the person again if you need to clarify any facts. 

What cannot be overemphasised is that you should be professional – you are an 

investigator, doing a systematic search for the truth. Do not take sides, do not lie and 

do not judge.  

As you progress through the information-gathering process, it is very important that you 

document all your actions. In Unit 2 we addressed the compilation of an investigative 

report and therefore we will not do so again. Mindful of this I do, however, want to 

highlight some key aspects that are important to remember when capturing information 

for your report. These aspects are as follows: 

 Record the tasks and actions taken in relation to a specific mandated

investigation.

o This includes a log of actions undertaken by specific investigators (if

there is a team).

o If you are working alone, remember these details; what you did, when

you did it and where it was done. It is wise to include who was present at

the time.

 Record all the evidence gathered and include descriptive notes such as a

summary of a site visit, or content of CCTV footage.
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 Identify all the investigators involved in the investigations and interview subjects

(witnesses and suspects).

 Keep a log of all the communication among team members. If you are the only

investigator, keep a similar log if you are communicating with an office manager

or a team leader or client.

This is not an exhaustive list. You may feel the need to add to it in your place of work. 

1.6.4 Phase four: Verifying and analysing 

It may be that the suspect in an investigation is known at the start. Unfortunately, more 

often than not, this is not the case. Similarly, you may find that the suspect is not linked 

to the incident at all. The most important factor to remember when investigating a 

suspect is that you must develop a clear picture of what happened and be able to link 

this individual to the occurrence.  

I am sure that, as the investigator, the identification of a possible suspect is one of the 

first steps you take in the investigation process. In terms of our steps, this is what you 

did in phase two. In order to identify a possible suspect or when investigating a case 

against a suspect, you must ask yourself three questions. These are the following: 

 Means

o Carefully consider whether the suspect had the means (the ability) to do

what he is being suspected of doing.

o Did John Platt have the ability to enter the office to remove the laptop and

cellphone? Thus, was he physically able to unplug the cable and pick up

the cellphone and take them out of the office?

o If the perpetrator had to climb over a 4 m wall and carry an object

weighing 30 kg over a distance of 1 kilometre, then a person in a

wheelchair cannot be the suspect who committed the crime.

 Opportunity

o Did the suspect have the opportunity to commit the crime? Was he in the

proximity of the crime scene when the crime took place?

o Did John Platt have access to the office between 13:00 and14:00?

o If he was with the CEO of the company during that time, then he did not

have the opportunity.

 Motive

o Did the suspect have a reason for committing the crime?

o The motive is not as straightforward to answer as the preceding two

questions.

o While financial gain is more often than not the motivating factor behind

property crime, it is not the only factor.

o Scorned lovers have been known to frame ex-lovers when the

relationship does not work out.
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What is very important to remember is that as the investigator, you should have an 

open mind about who the suspect may or may not be. Never take an accusation at 

face value; the person may be innocent. Always make use of the Means, Opportunity 

and Motive questions. In an office environment where a limited number of people 

had access to the stolen computer and cellphone, it is simpler to narrow down who 

the suspect/s may be. This is more so when there is CCTV footage placing a specific 

suspect at the scene.  

Before you approach the suspect for an interview, let us consider what the purpose of 

such an interview might be. 

 Getting the suspect to admit that he/she committed the crime.

 Determining who else was involved in the crime.

 Determining how the crime was committed/what measures were taken to

circumvent CCTV cameras, access control and other similar strategies.

You are not there to be the judge. You are also not there to punish the suspect. You 

are doing a systematic search for the truth and in the process you will make 

recommendations to prevent the re-occurrence of such and similar incidents. 

Therefore, as with the witness interviews, the setting must be neutral and the approach 

non-hostile.  

Explain the origin of the complaint and what you have discovered during the 

investigation; that he is the most likely person to have stolen the laptop and cellphone. 

Then ask him to explain his side of the story. 

In the case of John Platt, the evidence is pretty clear. He is found in possession of the 

stolen items. He may argue that they were placed in his bag without his knowledge. But 

if the items are taken to a finger print expert, to lift possible finger prints, in all likelihood 

his prints will be found on both of the items. It is very important that you record the 

interview by taking notes and preferably having another investigator present. It is also 

wise to write up a summary of the content of the interview with the suspect for the final 

report.  

1.6.5 Phase five: Presenting results and making a decision 

At this stage of the investigation you will draft the final report (in whatever format is 

prescribed by your organisation). Please make use of the format illustrated in Unit 2 of 

Section 1 if your organisation does not have such a pro forma. The pro forma report is 

comprehensive and provides for all the required aspects in an investigative report.  

The investigative report stops short of making recommendations in relation to how to 

deal with the suspect. You may, however, make recommendations in relation to access 
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control or other security measures for the organisation to prevent further losses. 

Perhaps such an action may be the drafting of a memo to all office managers to remind 

staff to lock their laptops using the security cable provided and not to leave the key in 

view. 

1.6.6 Phase six: Determine disciplinary and corrective action 

Once a decision has been made about the course of action to follow (disciplinary 

process to terminate employment and/or criminal case) it is important that you receive 

correspondence to this effect, so that you can keep your investigation file up to date. IF 

you are an external investigator, then the company or organisation will in all likelihood 

not inform you of their decision. 

If a decision is made to dismiss John Platt, it is very important that the correct 

disciplinary process be followed. It is advisable that a person from Human Resources 

who has the necessary legal knowledge and experience be approached to manage the 

disciplinary process. Were John to be fired and the correct process was not followed, 

the company may be liable. He may even take civil action against the company. 

1.6.7 Phase seven: Education and prevention 

Your work is not done when the investigation is done and the suspect has been 

disciplined. This has been an opportunity for you to identify weaknesses within 

company policy, processes or procedures. It may be that the content of a policy has not 

been effectively communicated to staff, or that the induction programme of new staff 

members is ineffective. It may also be that incidents of "loaning a company" laptop has 

been overlooked when senior managers do it, but when juniors do the same, they are 

disciplined or dismissed.  

The values as stated by the company, which may include transparency and ethical 

conduct, may not be visible within the company itself. When staff notice that policy is 

enforced, they are less likely to offend against such policy. It is important that policy is 

walked and not just talked! 

1.7 OFFENCES RELATED TO THEFT 

In life it is not always as simple to prove the commission of theft as one might suppose. 

For this reason, the legislature created five offences that are all closely related to theft. 

The following offences were created, as explained by Joubert (2013:149): 

 "removal of property for use (unauthorised borrowing), which is punishable in

terms of s 1(1) of the General Law Amendment Act, 19563;

3
 Act 50 of 1956. 
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 Contravention of s 36 of the General Law Amendment Act, 19554, which deals

with instances where there are reasonable grounds for suspecting that a person

is in possession of stolen property;

 Contravention of s 37(1) of the 1955 Act, which renders it an offence to receive

stolen property;

 The common-law offence of knowingly receiving stolen property; and

 Offences in terms of the Second-Hand Goods Act5."

Suppose the laptop was not found in the possession of Mr John Platt. Imagine that 

following up on information; Cynthia traced the laptop to a second-hand goods store 

"Old Boys stuff", around the corner from the office of M&B Insurance. Second-hand 

dealers who deal in stolen property are known as "fences". 

Joubert (2013:151) explains that s 36 of the General Law Amendment Act 62 of 

1955 stipulates that "… any person found in possession of goods in circumstances in 

which there is reasonable suspicion that they have been stolen, and who is unable to 

give a satisfactory account of his/her possession, will be committing an offence".  

Since the laptop has the serial number on the bottom and Cynthia has the ICT 

Inventory list, indicating that Ms Pinki Moloi is the user of this laptop, it will be up to 

the owner of the store to explain how it is that the laptop with serial number MB 

Insurance # 3325-4554-ZA xx is in his store.  

Since theft is a continuing crime (Joubert 2013:141), the receiver cannot be an 

accessory (after the incident/fact) as any attempt to further conceal the laptop after it 

was stolen is still theft, because the crime has not been completed. A bit confusing? 

Indeed it is so, but the next best thing is to contact the police and inform them that 

the owner of the store is in possession of stolen property.  

The Second-Hand Goods Act 6 of 2009 stipulates that dealers are to keep record of 

all the transactions engaged in by their business. Section 21(1)-(7) of the Act 

explains that a register is to be kept in which to record the transactions and that the 

following information must be recorded in the register:   

 Details of the identity of the person who sold the goods to the store; this

information must include

o full name/s, contact telephone number/s and physical address

o how the person identified was verified (identity book/driver’s licence)

o the identity number of the person

 there must be a description of the goods being purchased and the description

must include any distinguishing mark/s or serial number

4
 Act 62 of 1955. 

5
 Act 6 of 2009. 
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 the price the dealer paid for the item

 the number that the dealer affixed to the item (which must be the same at the

number in the register)

 name and signature of the person who purchased the item on behalf of the

dealership

 other details of the purchase transaction and particulars of the sale or other

manner of disposal of the item (particulars to include date and time and in the

event of sale the particulars of the purchaser) (Benson 2013:126).

Please see Additional Reading for further information on these offences. 

REFLECTIVE TASK 1.1 

Please visit the myUnisa site, Section 2: Unit 1: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. Name three things you learnt from the content of this unit that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about your understanding of theft.

1.8 SUMMARY 

In this unit we have discussed the common law crime of theft. We have considered 

how it manifests within a work environment and why it is considered unacceptable to 

take company property. In Unit 2 of this section we will discuss the crimes of perjury 

and defeating/ obstructing the course of justice and consider the legislative 

guidelines in relation to these crimes.  
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UNIT 2 – PERJURY AND DEFEATING OR OBSTRUCTING THE 

                  COURSE OF JUSTICE 

Figure 2.1 

In this unit we will address perjury and defeating or obstructing the course of justice. 

We will investigate some of the ways in which these offences may be committed and 

also examine what the legal requirements are for these crimes to be perpetrated. As 

with the preceding units, this unit contains one self-reflective activity right at the end. 

This self-reflective task will not be assessed. However, I strongly advise that you do 

this task (if you are able to) in the online format, since online collaboration with fellow 

students has proven across disciplines to enrich the level of the overall learning 

experience. Feedback on the self-reflective task will only be given online. 

Instead of using the scenario from FOR1501, I will provide different scenarios within 

the text as a means of explaining how these crimes may manifest. 

In this unit you will learn about 

 crimes against the administration of justice

 the crime of perjury in its three forms

 the definitions of perjury

 the following elements of perjury:
o unlawful
o intention
o statement

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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o false
o oath
o judicial proceedings

 the crime of defeating or obstructing the course of justice

 the definition of defeating or obstructing the course of justice

 when perjury and defeating/obstructing the course of justice can be
perpetrated

 conduct amounting to defeating or obstructing justice

UNIT OUTCOMES: 

At the end of this unit you will be able to 

 explain what perjury and defeating or obstructing the course of justice
entails

 provide the definition of common-law perjury, statutory law perjury and
subornation of perjury

 provide the definition for defeating or obstructing the course of justice

 explain the elements that make up the crimes of perjury and defeating or
obstructing the ends of justice

 explain what "the course of justice" entails and what it excludes

 explain how to investigate an incident of perjury or/and 
defeating/obstructing the course of justice 

2.1 INTRODUCTION 

In an ordered society such as ours, the court system has been established to ensure 

that there are peaceful means of settling disputes and to ensure the 6fair 

administration of justice (Burchell 2013:831) and if the courts are not afforded the 

respect due them, the ordered society we know will be at risk. Since the legislature 

afforded the administration of justice such high importance, specific crime categories 

were written into the statute books in order to either suppress or prevent conduct that 

would weaken the proper administration of justice (Burchell 2013:831). While a 

number of crime categories were developed to ensure the proper administration of 

justice, we will only discuss the following: 

 perjury

 defeating or obstructing the administration of justice

In the first part of this unit we will discuss perjury and in second part of the unit we 

will discuss defeating or obstructing the administration (or course) of justice.  

6
 Joubert 2013 (178) highlights that the administration of justice "… refers to the whole legal process that is completed with 

the pronouncement by a court of its judgement. In criminal cases it starts with the work of the police through to the work of 

the prosecuting authorities and the courts." 
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Joubert (2013:178) reminds us that since these crime categories tend to overlap with 

one another, it is very important that the specific conduct of each activity is 

thoroughly investigated to ensure that the offences are distinguished from each other 

and that the accused person is charged for the correct crime category. Perjury 

happens when a person lies under oath while giving evidence. This crime often 

overlaps with the crime of "defeating or obstructing the administration of justice". 

There are three forms of perjury in South African law that can be prosecuted 

independently as crimes in their own right. These are common-law perjury, statutory 

perjury and subornation of perjury (Burchell 2013:850, 854-855; Joubert 2013:178-

183). 

(http://izquotes.com/quote/360989) Figure 2.2 

2.2 TYPES OF PERJURY 

Joubert (2013:178-183) and Burchell (2013:850-855) explain the three different 

types of perjury as common law perjury, subornation of perjury, and statutory 

perjury. We will now discuss each of these crimes and consider what elements the 

investigator will have to focus on during the investigation to prove the commission 

of the crime. We will first discuss perjury or common law perjury as it is also called. 

2.2.2 Perjury 

Joubert (2013:178) defines perjury as the "… unlawful and intentional making of a 

false statement upon oath, affirmation or admonition in the course of judicial, which 

oath, affirmation or admonition was administered or accepted by a person competent 

to do so". Burchell (2013:850) explains that perjury consists of "… the unlawful and 

intentional making, upon oath, affirmation or admonition and in the course of judicial 

proceedings before a competent tribunal, of a statement which the maker knows to 
be or foresees may be false."  

FOR1502/1
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Evidence is to be provided only upon oath or upon the solemn affirmation or a 

serious admonition to tell the truth (Geldenhuys, Joubert, Swanepoel, Terblanche & 

van der Merwe 2014:239). The same authors explain that no witness may be 

questioned unless the oath has been administered. However, when a witness objects 

to the oath, then that person will be required to affirm to tell the truth. This affirmation 

bears the same "… legal force and effect as if the person making it had taken the 

oath" (Burchell 2013:854; Geldenhuys et al 2014:300). In some instances, the 

witness may not understand the nature and importance of taking the oath; such 

witness may then be seriously admonished to tell the truth (Burchell 2013:854; 

Geldenhuys et al 2014: 300).  

Joubert (2013:178) simplifies this when she explains that a person commits perjury 

when that person, while giving evidence under oath, tells a lie or gives the court a 

false statement. We will now consider the different actions involved in the 

commission of perjury. These actions are 

 the statement

 on oath, admonition, or affirmation

 in the course of judicial proceedings

2.2.2.1 The statement 

The statement being made must be false AND the person making the statement 

must know that it is false or believe that it is false (Burchell 2013:852-853). This 

false statement must also have a bearing on the case (be connected to those issues 

that the court must decide upon). If the court must decide whether Mr X stole 

something and the witness lies about the colour of a floor tile, it may be immaterial 

to the theft but it is relevant to the case.  

2.2.2.2 Under oath, affirmation or admonition 

In this context Joubert (2013:179) explains that "… an oath means that a person 

swears before God to tell the truth". If a person does not believe in God or has an 

objection to swearing before God, such a person may affirm to tell the truth – this is 

then called an affirmation (Burchell 2013:854; Joubert 2013:179). In an instance 

where the person making the statement does not understand the importance of the 

oath or the affirmation, then such a person is admonished to tell the truth. The latter 

usually occurs when young children or mentally challenged persons testify. 

2.2.2.3 Judicial proceedings 

The making of a statement (under oath, affirmation or admonition) must take place 

during judicial proceedings. Judicial proceedings do not just imply "within a court of 
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law". 7Judicial proceedings also mean "… proceedings of a judicial character before 

tribunals of various kinds other than courts of justice in the narrow sense" (Burchell 

2013:854).  

It is important to note that the court decided in S v Beukman 1950 (4) SA 261 (O) at 

263 that "… extrajudicial affidavits made to police officials, for the purpose of, or in 

the course of, their investigations of any crime, are not made 'in the course of 

judicial proceedings'"  (Burchell 2013:854; Joubert 2013:180). This means that if 

you intentionally make a false statement to a police official during the investigation 

of a crime, you cannot be charged with perjury. You may, however, be charged with 

Section 9 of the Justices of the Peace and Commissioners of Oaths Act which 

renders it an offence to make a false statement intentionally to a police official or a 

Justice of the Peace (Joubert 2013:180). This aspect was discussed in FOR 1501, 

so we will not address it here again. The moral of the story: do not lie.   

It is very important to note that perjury is not committed in relation to disciplinary 

proceedings. Mnisi (2009:310-311) reports that in S v Thomson the courts found 

that a disciplinary inquiry held by the South African Medical and Dental Council was 

of a quasi-judicial nature and therefore not judicial proceedings as in a criminal or 

civil case. Furthermore, this forum is also not bound by strict rules of evidence and 

only acts in a quasi-judicial manner (Mnisi 2013:311). Perjury can, however, be 

perpetrated when witnesses and others appear before the Commission for 

Conciliation, Mediation and Arbitration (CCMA).  

2.3 STATUTORY PERJURY 

Since it is not always easy to prove perjury (under common law) the legislature 

provided for statutory perjury (Burchell 2013:855; Joubert 2013:182). For statutory 

perjury, there need only be two conflicting statements, about the same matter, made 

under oath (orally or in writing). Section 319(3) of the Criminal Procedure Act 

renders it an offence to make two such conflicting statements. It reads: 

"If a person has made any statement on oath whether orally or in writing, 

and he thereafter on another oath makes another statement as aforesaid, 

which is in conflict with such first-mentioned statement, he shall be guilty 

of an offence and may, on a charge alleging that he made the two 

conflicting statements, and upon proof of those two statements and 

without proof as to which of the said statements was false, be convicted of 

such offence and punished with the penalties prescribed by law for the 

crime of perjury, unless it is proved that when he made each statement he 

believed it to be true" (Joubert, 2013:182).  

7
  Judicial proceedings are "… proceedings in which rights are legally determined and liability imposed by a competent 

authority upon a consideration of facts and circumstances placed before it" (Burchell, 2013:854). 
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For statutory perjury there must be two conflicting statements made under separate 

oaths. In essence, this means that the person was under oath on two different 

occasions (Joubert 2013:182). However, it is not necessary that these have been 

made "in the course of judicial proceedings" as is required for perjury. This means 

that in relation to extra-judicial statements, made under oath, a person may commit 

statutory perjury (Joubert 2013:183). 

2.4 SUBORNATION OF PERJURY 

Similar to common-law perjury, subornation of perjury is also the unlawful and 

intentional making of a false statement during the course of judicial proceedings, by 

a person who is under oath, affirmation or admonition, with the exception that the 

person who eventually makes such a false statement is induced thereto by another 

(Burchell 2013:854; Joubert 2013:181). 

Subornation of perjury occurs when a person bribes or intimidates or through 

whatever means induces another person to commit perjury. You may be interested 

to note that the legal minds are not in total agreement with this. While some are of 

the opinion that the person accused of the subornation should be charged with 

defeating the ends of justice, others are of the view that they can only be charged 

with attempting to defeat the ends of justice (Joubert 2013:181). So it would seem 

that even in the law there is not always 100 per cent clarity.  

2.4.1 The specific conduct 

For this type of perjury, the conduct that is prohibited comprises one person 

inducing or forcing another to lie under oath, during the course of judicial 

proceedings. The court does not have to find the person being forced to lie guilty of 

perjury before the one who coerced him/her to lie can be found guilty of 

subornation. The person being forced may rely on the ground of justification of 

necessity to explain why the lie was told (Joubert 2013:181).  

2.4.2 Unlawfulness 

Joubert (2013:181) further explains that the individual, who is doing the forcing or 

coercion of the other person to lie, must be doing so unlawfully. Thus, there must 

not be a proverbial gun to their head to force them to force another person to lie.  

2.4.3 Intention 

Joubert (2013:181-182) explains that the person being accused of this crime must 

have acted with intent; that is the inducer must knowingly have forced the other 

individual to lie under oath. Further to this, Joubert (2013-182) highlights that it is 

sufficient if the accused person foresaw the possibility that the "request" to lie may 
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have ended up in the person actually lying under oath. Thus 8Dolus eventualis is 

sufficient.  

2.5 SCENARIO-BASED INVESTIGATION AND DISCUSSION 

Below, I have provided you with two short scenarios. Each scenario deals with a 

different form of perjury. Are you able to identify which is which? If so, do you think 

you will be able to investigate each of these cases? What type of evidence would you 

require for each of these? Draft a list of what you think you will have to prove and 

what you will need to prove it. 

SCENARIO 2.1: 

Mrs Andriete Govender, the receptionist at R&D Development, provided a 
statement on oath to the police investigator about the theft of her cellphone 
during her tea-break. She said in her statement that the last time she used it 
was at 10:00 to take a call from her husband. While giving evidence about this 
at the trial later, she changed her story completely. 

SCENARIO 2.2: 

Mr Bill Venter, the site manager at V&A Construction testified on oath at a 
criminal trial, that he was in his office at the time of the alleged assault and that 
he saw through the window how Mr Jakes Shabalala beat Mr Alfred Ndou to the 
ground. Ms Martha Bam, however, later testified that Mr Venter was in her 
office at the rear end of the site and could not have seen the assault. 

2.5.1 The investigation 

For Scenario 1, consider the requirements for statutory perjury. In order for the crime 

to be completed, there must be two conflicting statements about the same thing, 

made on two different sets of oaths. Thus the evidence required will be the two 

sworn statements that were made. The law does not require proof of which one of 

the two statements is true/false; it merely requires them to be contradictory or 

conflicting. Therefore, the mere production of the two conflicting statements, showing 

the contradictions, should be sufficient to secure a conviction.   

Furthermore, you must take a sworn statement from the two commissioners of oaths, 

8
 Dolus eventualis is direct intention (Joubert 2013:79). 
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who must state that they are commissioners of oaths and must give their 

rank/designation, position, appointment and area of appointment. They will further 

state that they administered the oath or affirmation correctly and that the deponent 

was sober and in full control of her senses at the time. 

In Scenario 2, when considering what the requirements are for perjury, you will find 

that it is lying under oath, during the course of judicial proceedings. The first issue is 

to determine who the complainant is. Obviously, because it is your case, you will be 

the complainant. 

Your statement is the founding statement, because it sets out what happened and 

what the result was. You will then obtain a statement from the presiding officer to say 

that the witness was properly sworn in by him/her and that it was in the course of a 

criminal trial. You will also have to obtain a certified extract from the record of the 

proceedings, certified to be correct by the person who typed it. This is usually an 

annexure to the presiding officer's statement. 

Further to this you will have to gather evidence from Ms Bam about Mr Venter’s 

movements. Additional to this, the use of cellphone technology may be able to 

position Mr Venter at the rear of the site and not where he alleged he was.  

It is very rare for cases of common-law perjury to be made against people who lie in 

court. When this does happen, the magistrate addresses the matter. As for statutory 

perjury, this is much simpler, since there are two conflicting statements made at 

different times, about the same matter, on oath. 

When this occurs, note the following: 

Basdeo (2010:205-206) reminds the reader, when investigating statutory perjury, that 

the following statements or (other) documents relevant to the matter are to be 

obtained: 

 Seize the original statement made by the person who committed statutory

perjury.

 Obtain a statement from the person who captured this original statement,

include information in this statement indicating the status of this person as a

commissioner of oaths is clear.

 An affidavit from the presiding legal officer that the original statement of the

suspect was correctly taken down by a competent commissioner of oaths as

either an affidavit, or an affirmed statement.

 Obtain a copy of the records of the tribunal (court) in which the perjury

statement was made and certify this copy as a true reflection of the original.

 If there was a recording (either tape or transcription) of the incident, then

obtain statements from either the transcriber or the recorder to compare with

the words spoken by the person who committed perjury. This testimony must

be backed up by either the tape recording or the original transcription which

were seized in the prescribed manner and held in safe custody (or sent for
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analysis). For this evidence to be admissible, the continuity of possession 

must be proved. 

 Obtain a statement from the second presiding officer to verify that the suspect

was on oath the second time when a conflicting statement was made.

 In all instances where an interpreter is used, obtain the necessary affidavit

from the interpreter highlighting the exact words of the suspect.

This concludes our discussion on perjury. As mentioned earlier in the text, perjury is 

very closely related to the crimes of defeating or obstructing the course of justice. We 

will therefore discuss these crimes and consider how they may manifest. We will 

briefly touch on an investigation using the seven steps highlighted in Unit 1 (Theft) of 

this section. 

Figure 2.3 

2.6 DEFEATING OR OBSTRUCTING THE COURSE OF JUSTICE 

Joubert (2013:183-184) explains that these crimes take place before, during or after 

a trial and it amounts to anything done illegally aimed at undermining the course of 

justice. They usually overlap with other crimes. Once more, it is important to 

emphasise that these crimes can only take place in relation to the administration of 

justice in civil and criminal proceedings (Mnisi 2013:310), which will include 

proceedings that take place at the Commission for Conciliation, Mediation and 

Arbitration (CCMA), but exclude disciplinary proceedings.  

"Defeating or obstructing the course of justice consists in unlawfully performing any 

act that is intended to defeat or obstruct the course of justice and that does defeat or 

obstruct the due administration of justice" (Burchell 2013:832; Joubert 2013:184). 

Joubert further clarifies this crime as consisting of two different forms of conduct, 

defeating and obstructing (Joubert 2013:184). While these appear closely related, 

obstruction is perhaps less serious than defeating. A person charged with either of 

the two crimes is usually charged with "defeating or obstructing" the course of justice, 

thereby improving the chances that the accused will be convicted (Joubert 

2013:184).  
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The fundamental elements of these crimes are (Joubert 2013:184-185): 

 Defeating

 Conduct of a person can only be termed as "defeating the course of

justice" if the conduct actually did defeat the course of justice, in other

words if a person's conduct or his wilful omission caused the court to

make an incorrect conclusion and an innocent person is convicted of an

offence. Thus, the course of justice has been defeated in that an

innocent person has been sentenced for a crime he/she did not commit.

The focus of the conduct in this crime is on the outcome of

proceedings.

 Obstruction

 Obstruction occurs when the normal proceedings of the criminal justice

process are hindered to a serious degree, from progressing. This may

include unnecessary delays in the court case, or continuous

postponements. Thus, the focus of this conduct is on impacting the

process.

 Administration of justice

 For these crimes, it is necessary that the administration or course of

justice was actually obstructed or defeated. In S v Mene 1988 (3) SA

641 (A) the court found that the administration of justice can also be

impeded during the pre-trial phase, thus during the normal course of a

police investigation even before the decision is made to hold a trial.

 It would appear that it is sufficient to render the conduct a crime if the

accused foresaw the possibility that his/her conduct would interfere with

the administration of justice process.

 As mentioned earlier, Mnisi (2009:310) argued it quite extensively that

the administration of justice means the actual administration of the

judicial proceedings in relation to either a criminal or a civil trial. While it

would appear that the crimes of either defeating or obstructing the

course of justice is only possible once the actual judicial proceedings

are pending, some South African courts have extended this to include

the aspects relating to the pre-trial administration of justice (Mnisi

2009:312).

2.6.1 Discussion 

What about somebody who attempted to defeat or obstruct the course of justice but 

was stopped? Joubert (2013:185) reminds the reader that for either of the two above-

mentioned crimes to be perpetrated, the administration of justice should actually 

have been obstructed or defeated. Therefore, if a person is caught out, either 

tampering with evidence or committing perjury to give the accused an alibi, then 

justice has not yet been defeated or obstructed. The reasonable charge would then 

be an attempt to either defeat or obstruct the course of justice.  
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Conduct which may be viewed as defeating or obstructing the course of justice 

includes actions such as influencing or interfering with witnesses (threatening them), 

tampering with evidence (replacing seized evidence with other evidence) and even 

obstructing the police in the discharge of their duties (giving the police false 

information knowing that it is false). Obstruction or defeating the ends of justice is a 

serious offence and as an in-house investigator it is likely that when you are 

investigating people within the company, their friends may try to either obstruct or 

defeat your investigation, specifically in relation to criminal offences where you do the 

entire investigation before handing the case over to the police to institute criminal 

proceedings. Be aware of this. 

2.7 THE INVESTIGATION 

Using the seven phases as outlined in Unit 1 of this section, let us consider what 

you, as the investigator, should do to investigate the crime described in Scenario 2.3 

below.  

SCENARIO 2.3 

You are the in-house investigator at ABC International. Mr Whitehead is the 
primary suspect in a theft case which you are busy investigating under 
mandate issued by the Risk Manager. You have already opened a theft case 
with the police and you are conducting the in-house investigation before 
handing-over to the police detective. To prove Mr Whitehead’s involvement, 
you will require the CCTV footage of the evening in question. Mr Whitehead 
knows this and has gained access to the Archive Room and has removed the 
disk from the Archive Folder which is in an open cabinet in the Administrator’s 
office.  

When you inquire about the whereabouts of the CCTV footage of the evening 
in question, it cannot be found. The last person to access the Archives is 
listed in the Archive Register as Mr Whitehead. You report this to the Risk 
Manager and he advises and mandates you to include the additional theft, and 
obstructing/defeating the administration of justice to the scope of your 
investigation.  

2.7.1 Phase one: Assessing the issue/receive and respond to incident 

Remember, there must first be an incident before there can be an investigation. Do not 

make yourself guilty of investigating people based on rumours or hear-say. So the 

incident is your starting point. But you will not only be considering the incident, you will, 

at the same time, consider which company policy/law has been violated. We will 

FOR1502/1



98 

discuss only the investigation of the theft of CCTV footage as described in the scenario 

and not the original theft that gave rise to this incident. 

Thus, let us assume that the company policy provides for the investigation of situations 

where a law has been broken. In this instance, company property (the CCTV footage) 

has been stolen/removed from site without proper authorisation. The rules set out that 

no person may remove company property (which includes computer disks) from the 

premises without written consent by their immediate office manager. The policy is also 

very clear about where and how CCTV footage disks must be stored and what process 

one is to follow to access one or more of these disks. You have a clear mandate to also 

open a criminal case of theft in this regard, which you do.  

The next aspect to consider is who needs to know about this investigation. If there is an 

alleged incident involving two or more people, then it is important that the relevant Staff 

Manager needs to be informed. If the allegation involves a senior person at the 

organisation, it will be vital that an appropriate senior executive at the organisation be 

informed of the investigation.  

In this instance, the Risk Manager has been informed since he issued the mandate. 

You also determine exactly what policy says about the removal of CCTV footage disks 

from company premises.  

2.7.2 Phase two: Planning and defining objectives 

Planning is very important, so plan each phase of the investigation very carefully. In 

your next step you clarify what your objectives are for the investigation. The 

foundational objectives of any investigation or inquiry are to 

 identify what the problem is

 identify who is allegedly involved

 determine whether the conduct is a violation of company policy or law:

For internal matters (disciplinary hearings) the standard of proof differs to that required 

for a criminal matter. This is an important consideration since it impacts on the type of 

evidence you gather and the manner in which you gather it. Since your aim is to hand 

over a fully investigated case to the police detective, you bear in mind the required 

standard of proof as being "beyond reasonable doubt". 

Ask yourself what type of information you will need to meet the objectives set above. 

Typically, one would plan the investigation around gathering the following facts: 



99 

 Who was involved?

 What took place?

 Where did this happen?

 When did this happen?

 Why or how did it happen?

The last question is especially important if you need to prevent further similar incidents 

from occurring. If you are working alone then you can determine which activities need 

attention first. You can now set out a plan together with a timeline to ensure effective 

time management.  

In some organisations investigative teams conduct the investigations and not individual 

investigators. At this stage, it may be necessary to brief the investigators in terms of 

projected outcomes as well as the decision-makers who will have to make a decision 

based on your report at the conclusion of the investigation. Such a briefing can be done 

by formulating a preliminary report.  

2.7.3 Phase three: Gathering information 

Once the decision-makers have given the approval for the formal investigation, you 

need to decide how you will gather information. You may select any one or a 

combination of the following six methods: 

 interviews

 research and audit

 physical surveillance

 electronic surveillance

 forensic analysis

 undercover research

It is quite possible that the majority of investigators working within organisations have 

never had to make use of techniques such as surveillance (electronic or physical) or 

forensic analysis where finger prints or DNA is sought. On the other hand, it is possible 

that such an organisation may have hired a private investigator to conduct these kinds 

of investigations for them; as corroborating evidence in complex and high value cases.  

In the scenario, there are CCTV cameras in the offices. Thus, it would be wise for you 

to get hold of the CCTV footage from all the nearby cameras for both the evening on 

which the subsequent removal of the CCTV footage occurred and the CCTV footage 

covering access to the Archives. Since Mr Whitehead took the CCTV footage of the 

evening in question (the evening of the original theft), he forgot in his haste to also take 

the CCTV footage disk covering the access to the Archives. Seize these disks and 
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peruse them as soon as possible. Remember to follow the correct company-specific 

policy in relation to the safeguarding of such evidence during the investigation and 

before it is being presented as evidence at trial. 

Interviews and auditing are perhaps two of the most often utilised data gathering 

investigative strategies used during investigations. To enable you to conduct an 

effective interview there are a great number of guidelines suggested by literature. For 

the purpose of this discussion we will focus on the following six guidelines: 

 Always interview the person who filed the complaint first; you can therefore

interview the desk clerk who is responsible for the Archive Room.

 Interview any witnesses to the incident about the incident.

o In some instances it is also necessary to ask witnesses about the

character of the person who is allegedly involved. Is the person pleasant

to work with? Do things often go missing from the person's office? Do

they know if the person may be going through financial difficulties?

o Do they think this person will cover for somebody else?

 Talk to the supervisor of the persons allegedly involved.

o Learn about friendships within the office. This may explain why one

person would "cover" for another or why another person would

purposefully try to get somebody in trouble. These aspects may either

taint or strengthen the veracity of witness statements.

 Conduct interviews in a neutral location.

o This cannot be over-emphasised. It is extremely important that the venue

is comfortable and friendly, not accusatory or hostile. It is also very

important that the person being interviewed is informed of the confidential

nature of the investigation.

o Investigators too must never speak out about investigations they are

conducting. This may open them up to disciplinary action by the

organisation.

 Keep questions open-ended and probe where you need to. Avoid yes/no type

questions.

o Always begin with an introduction of who you are and what you have

been tasked to do.

o Keep the interview professional and focused on the issue under

investigation.

o Listen attentively to the interviewee and paraphrase sentences,

especially where the meaning is not clear.

o Avoid signs of overt emotion such as snorting in anger or laughing at

what the interviewee says.

 Take detailed notes during the interviews.

o While note-taking is important, so too is eye contact. Do not become so

engrossed with note-taking that you forget that the interviewee is a

person.
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Always end the interview on a professional, friendly tone which inspires confidence and 

ensures that you can approach the person again if you need to clarify any facts. It 

cannot be over-emphasised: be professional – you are an investigator, doing a 

systematic search for the truth. Do not take sides, do not lie and do not judge.  

As you progress through the information gathering process, it is very important that you 

document all your actions. In Unit 2 of Section 1 we addressed the compilation of an 

investigative report and therefore we will not do so again. Mindful of this I do, however, 

want to highlight some key aspects that are important to remember when capturing 

information for your report. These aspects are the following: 

 Record the tasks and actions taken in relation to a specific 

mandated investigation.

o This includes a log of actions undertaken by specific investigators 

(if there is a team).

o If you are working alone, remember these details; what you did, 

when you did it and where it was done. It is wise to include who was 

present at the time.

 Record all the evidence gathered and include descriptive notes such as 

a summary of a site visit, or content of CCTV footage.

 Identify all the investigators involved in the investigations and interview 

subjects (witnesses and suspects).

 Keep a log of all the communication among team members. If you are the 

only investigator, keep a similar log if you are communicating with an office 

manager or a team leader or client 

This is not an exhaustive list and you may add to it, based on how you go about your 

duties. 

2.7.4 Phase four: Verifying and analysing 

It may be that the suspect in an investigation is known at the start; such as 

Mr Whitehead in the original theft investigation. Now with the additional incident 

which may/may not be theft, he becomes the first suspect, but so too do those 

close to him with access to the Archive Room. The most important factor to 

remember when investigating a suspect is that you must develop a clear picture of 

what happened and be able to link this individual to the occurrence.  

In order to identify a possible suspect or when investigating a case against a suspect, 

you must ask yourself three questions. These are the following: 

 Means

o Carefully consider whether the suspect had the means (the ability) to do

what he is being suspected of doing.

o Did Mr Whitehead have the ability (means) to enter the Archive Room

FOR1502/1



102 

and to remove the CCTV footage disk of the evening of the theft? Thus, 

was he physically able to enter the Archive Room, search for and retrieve 

the CCTV footage disk and to remove it from the Archive Room?  

o If the suspect had to have an access card or sign in a register to access

the Archive Room then it must be a person who knows the premises and

how to gain access and how to access the system to search for and

retrieve the CCTV footage disk.

 Opportunity

o Did the suspect have the opportunity to commit the crime? Was he in the

proximity of the crime scene when the crime took place?

o Did Mr Whitehead have access to the Archive Room at any time prior to

you requesting the CCTV footage and being informed that it was

“missing”??

 Motive

o Did the suspect (Mr Whitehead) have a reason for committing the second

incident of theft (removal of the CCTV footage)?

o In this instance he did. Remember, though, that sometimes the motive is

not clear.

o There have been quite a number of incidents where money was not the

motive behind crimes but self-preservation, or revenge or when scorned

lovers frame an ex-lover when the relationship does not work out.

What is very important to remember is that, as the investigator, you should have an 

open mind about who the suspect may or may not be. Never take an accusation at 

face value; the person may be innocent. Always make use of the Means, Opportunity 

and Motive questions. In an office environment where a limited number of people 

had access to the Archive Room, it is simpler to narrow down who the suspect/s may 

be. This is more so when there is CCTV footage placing a specific suspect (in this 

instance Mr Whitehead) at the scene.  

Before you approach the suspect for an interview, let us consider what the purpose of 

such an interview may be. 

 getting the suspect to admit that he committed the crime

 determining who else was involved in the crime

 determining how the crime was committed/what measures were taken to access

the Archive Room, to access the system and other similar strategies

You are not there to be the judge and the jury. You are also not there to punish the 

suspect. You are doing a systematic search for the truth, and in the process you will 

make recommendations to prevent the re-occurrence of such and similar incidents. 

Therefore, as with the witness interviews, the setting must be neutral and the approach 

non-hostile.  
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Explain the origin of the investigation (the missing CCTV footage disk) and that he (Mr 

Whitehead) is the most likely person to have removed the disk. CCTV footage perhaps 

also shows that only he and two other colleagues accessed the Archive Room (in the 

time after the initial theft and the discovery of the missing CCTV footage disk). Of these 

people, he is the only one with the access to the CCTV footage system that permits 

one to search for and retrieve a specific time-stamped disk. You may even have CCTV 

footage which shows him leaving the Archive Room with a disk on his person (sticking 

out of his coat pocket or under his arm). Then ask him to explain his side of the story. 

It is very important that you record the interview by taking notes and preferably having 

another investigator present. It is also wise to write up a summary of the content of the 

interview with the suspect for the final report. Planning your interview in advance will 

ensure that you ask all the questions you need to ask. When you are under pressure 

during the interview it is very easy to forget or lose focus of all the questions you 

wanted to ask. 

2.7.5 Phase five: Presenting results and making a decision 

When you reach this stage of the investigation you draft the final report (in 

whatever format is prescribed by your organisation). You may make use of the 

format illustrated in Unit 2 of Section 1 in the event that your company does 

not yet have such a standard pro forma. The pro forma report is comprehensive 

and provides for all the required aspects in an investigative report.  

The investigative report stops short of making recommendations in relation to how to 

deal with the suspect. You may, however make recommendations in relation to access 

control or other security measures at the Archive Room to prevent further similar 

incidents.  

2.7.6 Phase six: Determine discipline and corrective action 

Since this incident forms part of a bigger investigation, you will have to include it 

into the final report. Once a decision has been made about the course of action to 

follow against Mr Whitehead, (perhaps also to institute a disciplinary process to 

terminate employment or just the criminal case) it is important that you receive 

correspondence to this effect so that you can keep your investigation file up to 

date. In this instance, the company plan to pursue a criminal case against Mr 

Whitehead for the original theft, then the additional criminal charges (theft of the 

CCTV disk and obstructing/defeating the course of justice) should be included. 

However, if you are an external investigator, then the company or organisation will in 

all likelihood not inform you of their decision. 

If a decision is made to dismiss Mr Whitehead, it is very important that the correct 

disciplinary process be followed. It is advisable that a person from the Human 

Resources department who has the necessary legal knowledge and experience be 

approached to manage the disciplinary process. Were Mr Whitehead to be fired and 
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the correct process was not followed, the company may be liable. He may even take 

civil action against the company. The case of obstructing or defeating the ends of 

justice would, however, not be part of the disciplinary trial, but it may become relevant if 

the matter ends up at the CCMA. 

2.7.7 Phase seven: Education and prevention 

Your work is not done when the investigation is done and the suspect has been 

disciplined. This has been an opportunity for you to identify weaknesses within 

company policy, processes or procedures. It may be that the content of a policy has not 

been effectively communicated to staff or the induction programme of new staff 

members is ineffective. The values as stated by the company, which may include 

transparency and ethical conduct, may not be visible within the company itself. When 

staff notice that policy is enforced, they are less likely to offend against such policy. It is 

important that policy is walked and not just talked! 

REFLECTIVE TASK 2.1: 

Please visit the myUnisa site, Section 2: Unit 2: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. Name three things you learnt from the content of this unit that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about addressing perjury or

obstruction/defeating the ends of justice within an investigation.

2.8 SUMMARY 

Perjury and defeating or obstructing the course of justice may seem like 

"insignificant" crimes, but when we lose faith in our justice system, we might as well 

throw in the towel. It is incumbent on each one of us to ensure that our conduct is 

both ethical and legal. This is more especially true when you are endowed with the 

responsibility of law enforcement and investigations in whatever form.  

In Unit 3 we will discuss the harassment/sexual harassment and how it may manifest 

within a corporate environment. 
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UNIT 3 - HARASSMENT/SEXUAL HARASSMENT 

Figure 3.1 

In this unit we will address harassment and sexual harassment as defined in the 

Protection from Harassment Act 17 of 2011 and the Employment Equity Act 55 of 

1998. We will consider some of the ways in which these offences may be committed 

and also examine what the legal requirements are for these crimes to be 

perpetrated. We will briefly mention the crime of rape, as sexual harassment may 

culminate in rape, but we will not address its investigation.  

As with the preceding units, this unit contains one self-reflective activity right at the 

end. This self-reflective task will not be assessed. However, I strongly advise that 

you do this task (if you are able to) in the online format, since online collaboration 

with fellow students has proven across disciplines to enrich the level of the overall 

learning experience. Feedback on the self-reflective task will only be given online. 

In this unit you will learn about the following: 

 harassment

 sexual harassment

 the definition of these crimes

 how they may manifest within a work environment

 the Protection Order issued in terms of the Protection from Harassment

Act 17 of 2011

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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 policing powers conferred by the Act

UNIT OUTCOMES 

At the end of this unit you should be able to 

 identify conduct which amounts to harassment or sexual harassment

 explain what harassment and sexual harassment is

 provide definitions for these crimes

 identify the perpetration of these crimes, based on scenarios given

 explain how you would conduct an elementary investigation into an

alleged incident of either harassment or sexual harassment

 identify and use the different terms and concepts that are relevant to the

investigation of absenteeism within an investigative report

 explain the importance of clear company guidelines on preventing and

dealing with harassment/sexual harassment

3.1 INTRODUCTION 

One of the fundamental principles within the South African labour environment is that 

there is a legal duty upon employers to ensure the creation of a safe working 

environment for their staff (Hugo 2014). This responsibility is clearly set out in the 

Labour Relations Act.  

3.2 LEGISLATIVE PROTECTION 

Both the Employment Equity Act 55 of 1998 and the Protection from Harassment Act 

17 of 2011, which came into operation in April, 2013, provide legal remedy for 

victims of harassment and sexual harassment. To this end Hugo (2014) highlights 

that South Africa was among the first countries to create legislation aimed at 

addressing sexual harassment in the workplace. The Protection from Harassment 

Act 17 of 2011 was only introduced later, though.  

Prior to 2013, the victims of harassment and sexual harassment had very little legal 

recourse that afforded them any meaningful protection from their harasser. In the 

work environment, if an employee felt harassed or if there was an incident of sexual 

harassment, the aggrieved person had to follow the grievance procedure as set out 

in company policy. However, the victim remained exposed and vulnerable to further 

harassment during the investigation and the resultant judicial process (if the matter 

went that far). This was problematic. The Protection from Harassment Act 17 of 2011 

came into operation on 12 April 2013 (Du Toit 2013), and it appears that this is even 

at this stage not a very well-known piece of legislation.  
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The purpose of this legislation was to ensure that victims of harassment (which 

includes sexual harassment) had a legal remedy for their situation. Similar to the 

design of the Domestic Violence Act 16 of 1998, the Protection from Harassment Act 

of 2011 makes provision for the issuing of a protection order against the alleged 

perpetrator of the harassment or sexual harassment (Du Toit 2013; Joubert 

2013:139). 

The Act calls for the involvement of the South African Police Service, since the Act 

provides for the issuing of a Protection Order against the alleged perpetrator. This 

has severe implications for the labour environment, since it means that an employee 

can obtain a protection order against an employer for alleged harassment or sexual 

harassment.  

Section 60 of the Employment Equity Act 55 of 1998 provides "… if the employer 

fails to take steps necessary to deal with unfair discrimination or sexual harassment 

and it is proven that an employee has contravened the relevant provisions, the 

employer must be deemed also to have contravened that provision". Clearly both of 

these pieces of legislation have far-reaching consequences for employers.  

It is therefore vital that employers ensure that they design and enforce company 

policy (Hugo 2014) based on legislative requirements. Failure to do so may render 

them liable to compensation and may end up being a very costly omission 

(Israelstram 2014). 

3.3 HARASSMENT DEFINED 

Joubert (2013:139) explains that the Protection from Harassment Act 17 of 2011 

defines harassment in section 1(1)(a) – (b) as "… directly or indirectly engaging in 

conduct that the respondent knows or ought to know –  

(a) Causes harm or inspires the belief that harm may be caused to the

complainant or a related person by unreasonably –

(i) Following, watching, pursuing or accosting the complainant or a related

person, loitering outside of or near the building or place where the

complainant or a related person resides, works, carries on business,

studies or happens to be;

(ii) Engaging in verbal, electronic or any other communication aimed at the

complainant or a related person, by any means, whether or not

conversation ensues; or

(iii) Sending, delivering or causing the delivery of letters, telegrams,

packages, facsimiles, electronic mail or other objects to the

complainant or a related person or leaving them where they will be

found by, given to, or brought to the attention of, the complainant or

related person; or
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(b) Amounts to sexual harassment of the complainant or a related person".

Joubert (2013:139) highlights a few interesting aspects in relation to the legislation. 

The victim does not have to know who the harasser is; a protection order can be 

obtained against a person yet unknown. Furthermore, the complainant may not 

necessarily be the only victim or the sole object of the harasser. The harm may be 

directed against a family member, close friend or somebody/thing else close to the 

complainant. The conduct towards the complainant must be unreasonable and the 

perpetrator must know or ought to have known that the conduct was causing or had 

the potential to cause harm (Joubert 2013:139). 

Landis et al (2003:183) describe harassment as taking "either one or more forms and 

[it] may be subtle, overt, verbal, physical or a combination of these. It may only occur 

as a single incident or persist and may have retaliatory and intimidatory 

characteristics. It impacts on personal dignity and the environment and there is an 

obligation on the employer to create a work environment that is safe and not hostile". 

If you read the definition of crimen iniuria, you will see that the wording is very similar 

to that used to describe sexual harassment, namely the reference to a serious 

violation of the dignity of another. Hence the media usually refer to these violators as 

"sex pests". 

Joubert (2013:125) defines crimen iniuria as “the unlawful, intentional and serious 

violation of the dignity or privacy of another person”. Section 10 of the Constitution 

determines that "… everyone has inherent dignity and the right to have their dignity 

respected and protected". Joubert (2013:126) explains that the applicable test is that 

a person's dignity is violated if he/she (a normal, average person) feels humiliated as 

a result of another person's conduct (including the person's words). The victim's 

reaction to the conduct should also be taken into account. That is why it is so 

important to determine the victim's state of mind after the attack. Attempt to 

determine whether the victim reported the incident to another and obtain a statement 

from that person. Thus, the perpetrator can be held accountable for more than just 

harassment, or sexual harassment or even crimen iniuria.  

3.4 HOW IT MANIFESTS 

Harassment in the workplace can manifest in a variety of ways. In can be overtly or 

covertly done – it all depends on the intention of the perpetrator. It is argued that 

harassment in the workplace can even be so subversive and subtle that the victim 

simply resigns (Harassment in the workplace [sa]). Sometimes unethical employers 

will harass people into resigning, just so that they do not have to follow the required 

retrenchment procedures. They will overload the person, make remarks about their 

work, their attire, criticise them for menial things, and make them appear stupid in 

front of colleagues, juniors or even superiors. They may even make remarks about 
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their appearance (non-sexual), their intelligence, or any other aspect about the 

person (like gender, race or religion); just to make the work situation intolerable so 

that they resign.  

Sexual harassment is much more specific. The Code of Good Practice on handling 

of sexual harassment cases (an addendum to the Labour Relations Act of 1995) 

defines it as "… unwanted conduct of a sexual nature". This conduct may manifest in 

any form ranging from the subtle "accidental touch" of the victims breast/buttocks, 

thighs or to "innocent" verbal remarks. It may also be non-verbal such as unwanted 

contact of a sexual nature, strip searches, pressure to perform sexual acts for career 

advancement (Code of Good Practice [sa]; Hugo 2014). Verbal sexual harassment 

manifests with remarks, comments, indecent exposure, overt advances, the display 

of sexually explicit graphics, pictures or pornography (Hugo 2014). 

3.5 ADDRESSING THE MATTER 

The following discussion is a direct quotation from the article "Sexual harassment – 

what to do when the monster knocks on your door" written by Jeanne Hugo.  

"So, what to do when an employee approaches you, as a manager or employer, with 

a complaint?  

Step one: be sure of the facts 

“As a superior, a detailed knowledge of what constitutes sexual harassment is an 

invaluable asset. Sexual harassment is defined by the Code of Good Practice on the 

Handling of Sexual Harassment Cases (an addendum to the Labour Relations Act of 

1995) as "unwanted conduct of a sexual nature". It can take the form of physical, 

verbal or non-verbal conduct. Physical conduct includes all forms of unwanted 

contact, from obvious examples such as rape, to a strip search performed in the 

presence of the opposite sex. Verbal forms of harassment may include sexual 

innuendoes, suggestions, jokes, sexual advances and pressure to perform acts of a 

sexual nature in order to maintain job security or obtain career advancement. 

“Non-verbal conduct may include "unwelcome gestures, indecent exposure and the 

unwelcome display of sexually explicit pictures and objects". This foundation of 

knowledge is important because it may be the case that the aggrieved employee is 

uncertain if what happened to him or her constitutes sexual harassment. 

Step two: informal or formal procedure 

“Two paths are open to the employee to resolve the matter: an informal or formal 

procedure. The Code of Good Practice stresses that, if possible, the company 

should provide employees with assistance in the form of an advisor (outside of line 

management) to whom the person may turn for advice and support on a 

confidentialbasis. Such an advisor may help the employee decide on an option. 
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“Before embarking on a resolution process, it should be noted that the importance of 

confidentiality is also stressed. The identities of all parties involved should be kept 

confidential and, in the case of a disciplinary enquiry, "only appropriate members of 

management as well as the aggrieved person, representative, alleged perpetrator, 

witnesses and interpreter if required, must be present. 

Informal procedure 

“By following the informal route, it may be sufficient for the employee to meet 

with the person engaging in the unwanted behaviour and simply explain to him or her 

that said conduct is unwelcome and is making the employee uncomfortable. 

The presence of the advisor and supervisors of the employees involved is 

recommended. 

“If the aggrieved employee is uneasy about the prospect of a face to face meeting, a 

written complaint, in which the nature and consequences of the unwanted conduct is 

clearly explained to the offender, may also suffice. Should neither of these informal 

procedures resolve the matter, as may be the case in serious incidents of sexual 

harassment, it is recommended that the employee follow a more formal route. 

Formal: Internal or External 

“Each company has its own internal, formal disciplinary procedure. Hereby, the 

aggrieved employee makes a formal complaint, be it through an internal grievance 

procedure or otherwise, which must then be investigated by the company. If 

possible, objective proof or witness accounts should be provided to support the 

claim. Note that, by law, "serious incidents of sexual harassment or continued 

harassment after warnings are dismissible offences". Guidelines for dismissal based 

on misconduct can be found in Schedule 8 of the Labour Relations Act of 1995. If 

either party is not satisfied with the outcome of this investigation, the Code of Good 

“Practice provides for two further external options: 

 The offended party has the right to press "separate criminal and/or civil charges

against an alleged perpetrator"; and

 Either party may refer the matter for dispute resolution (within 30 days of the

dispute having risen) to the Commission for Conciliation, Mediation and

Arbitration (CCMA). The appointed commissioner will attempt to resolve the

dispute through conciliation and, if it remains unsolved, arbitrate the dispute. If

the dispute is still unresolved, either parties may refer their case to the Labour

Court.

Step three: follow up with the employee 

“After the matter has gone through the available channels – and has, hopefully, 
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been resolved – it is the responsibility of the employer or supervisor to schedule 

regular meetings with the aggrieved employee to make certain that the unwelcome 

conduct has indeed ceased. Sexual harassment is a traumatic experience and the 

victim may be in need of professional counselling. It is also recommended that 

special leave be granted to the employee, even if he or she has exhausted their sick 

leave entitlement" (Hugo 2014). 

If the actions highlighted above were followed and the victim was not satisfied with 

the outcome then it is up to the victim to lay a formal, criminal case at the local 

police station. This then becomes a police matter and the Police will have to act in 

accordance with the Protection from Harassment Act. The scope of this unit does 

not require us to address the criminal side of the investigation (pertaining to the 

protection order), but what we will do is consider the investigation of this complaint 

(and possibly related complaints).  

3.5.1 The investigation of a harassment/sexual harassment complaint 

While the following discussion is written from the traditional Male on Female 

perspective, it is acknowledged that females can and do commit harassment and 

sexual harassment. These incidents may also manifest between same-gender 

groups. Since this is not as common as the traditional incidents, investigators 

should be even more aware of their own attitudes when conducting such an 

investigation.  

The first order of business will be to interview the complainant to determine what the 

facts are. What exactly did the perpetrator say or do? The actions and words of the 

perpetrator must be described in detail, no matter how lurid, vulgar, horrific or 

traumatic. It must be clear that the victim is shocked and indignant at what was 

said/did, otherwise the perpetrator may allege that he and the victim were either 

having an affair or were playing the fool and that he had behaved in a similar way 

with the victim before and she had never complained about it; therefore, he believed 

that his actions were acceptable.  

You must establish whether this was an isolated incident or if it had happened 

before. If similar incidents happened before, the full history of previous incidents 

must be obtained. Remember that the perpetrator’s behaviour may also constitute a 

sexual assault, so evidence of previous incidents is very important, because it is an 

indication of the suspect's general behaviour and modus operandi (unique 

behaviour). 

Record whether the victim complained of this before. She may have confided in a 

friend, another colleague or even a parent. She may have kept a private diary in 

which she recorded these incidents. If so, the diary contains valuable evidence and 

should be seized for evidential purposes, because it will contain dates and places  
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If it appears to be a case of sexual assault, you must determine what the extent of 

the sexual assault was. This is then clearly a criminal matter, and although a 

corporate investigator may record the statement, it is best left to the police because, 

if there are injuries, the victim will have to be referred to a district surgeon for a 

medical examination. The latter is a police function, as there are prescribed official 

forms that have to be completed by the district surgeon. It may happen that the 

victim consulted a private doctor for treatment before you or the police became 

involved. In that case, you can only ask the private practitioner to complete 

the relevant forms. 

If the assault turns out to be rape, you have no choice but to involve the police as a 

matter of great urgency. The scene of the incident also needs to be safeguarded so 

that valuable physical evidence is not lost. The same applies to the victim: she must 

be asked not to wash or change her clothes until the medical examination has been 

carried out. If she has changed her clothing this must be seized and handed to the 

police for forensic analysis. Bear in mind that contamination may destroy the 

evidential value of the exhibits. Therefore they must be treated and stored with 

the greatest care.  

This module does not include the investigation of rape or other possible criminal 

offences of sexual nature, but you are urged to acquaint yourself with these crimes 

so that you will know how to act in certain circumstances. In cases of sexual 

assault, the victim usually reports the incident to another person. You will have to 

interview this person and record a full statement/affidavit in which the person gives 

detailed particulars of the incident, describing the victim's emotional state and the 

exact words that she used to make the complaint. The witness must then state what 

he/she did and describe any further developments. If the witness confronted the 

assailant, the incident must be described in detail and any admission or confession 

that the assailant made must be carefully noted in the statement. If possible, the 

exact words used by the assailant must be recorded. It is not your task to decide on 

the admissibility of what was said. This is the task of the prosecutor. 

In relation to the harassment/sexual harassment, there may also be other witnesses 

to the incident. These must also be interviewed and their statements 

taken. Although they are not complainants unless the perpetrator threatened them 

as well, they should say what their reactions were to the incident. If they 

appear to be complainants as well, separate charges must be laid – one for every 

complainant. 

As far as the disciplinary code is concerned, your action in investigating the matter 

will be exactly the same as for the offences quoted above. The matter is regarded 

as being so serious that dismissal is prescribed, so it is very important that your 

investigation is conducted with due regard to the process you are involved in. Keep 
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in mind that the case will in all probability end up in a criminal court. Make sure that 

your statements are sworn, or affirmed and make sure that the required standard of 

proof is adhered to. There are various other issues that are relevant to sexual 

harassment but are not relevant for the purposes of this module, namely 

 promotion of equality 

 equality courts 

 the South African Human Rights Commission 

 the Commission on Gender Equality 

REFLECTIVE TASK 3.1 

Please visit the myUnisa site, Section 2: Unit 3: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. Name three things you learnt from the content of this unit that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about your understanding of

harassment or sexual harassment.

3.6 SUMMARY 

In this unit we discussed harassment and sexual harassment. We considered how 

these crimes manifest and what the legislation says about them. We also discussed 

some aspects of crimes related to harassment and sexual harassment and 

considered the possible impact of these crimes on a work environment. We then 

discussed an elementary investigation into an allegation of harassment/sexual 

harassment within a company. In the next Unit we will discuss the crime of common 

assault and consider the legislative guidelines in relation to this crime. 
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UNIT 4 – COMMON ASSAULT 

Figure 4.1 

In this unit we will address the common law crime of assault. We will consider some 

of the ways in which this crime may be perpetrated. The unit is named common 

assault since the law makes provision for a variety of different types of assault. 

These include indecent assault, which is now called sexual assault, assault GBH, 

which is assault with the intention to do Grievous Bodily Harm and assault when a 

dangerous wound is inflicted. It is very important to distinguish between these 

different forms of assault, since it has a bearing on whether a suspect may be 

arrested without a warrant of arrest or not (Joubert 2013:109). We will, however, only 

deal with common assault in this unit, and we will use the term assault when talking 

about this kind of assault. The only reason I have used the term common assault 

before this discussion and as the title, is to distinguish the content of the unit for 

clarity. 

As with the preceding units, this unit contains one self-reflective activity right at the 

end. This self-reflective task will not be assessed. However, I strongly advise that 

you do this task (if you are able to) in the online format, since online collaboration 

with fellow students has proven across disciplines to enrich the level of the overall 

learning experience. Feedback on the self-reflective task will only be given online. 

Unless otherwise stated, I have made use of the study guide: Investigative principles 

for Policing II (Unit 1 – Common Assault) as foundational to this unit. Where relevant, 

I used examples from the corporate environment and I have supplemented sources 

from legal and other contemporary sources.  

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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In this unit you will learn about 

 the common law crime of assault

 the definition and elements of this crime

 investigating this crime

UNIT OUTCOMES: 

At the end of this unit you will be able to 

 explain assault as a crime against persons

 define the crime and expand on the elements that make up this crime

 discuss an elementary investigation of an incident of assault at your
workplace

 appreciate the importance of company guidelines in relation to assault

4.1  INTRODUCTION 

In Unit 5 we will be dealing with intimidation. To some extent there is a link 

between intimidation and assault, specifically through threats of violence. We will 

talk of that later though. What I want to emphasise here is that sometimes when a 

crime is committed, there may actually be several crimes within one. You must 

learn to recognise when there is possibly more than one crime relevant to a 

specific incident.  

As a corporate investigator, you may not be faced with a great number of assault 

complaints within a corporate environment, while police officials face these 

complaints daily. Complaints will range from assault through threats, often linked 

with some form of verbal abuse or name calling (crimen iniuria). However, it is 

important to know what to do if such a situation does arise. 

4.2 HISTORIC OVERVIEW 

Burchell (2013:577) explains that the term assault is derived from the Latin word for 

salire, which means "to leap". So, the term actually projects the image of leaping at 

(ad) a person (adsalire) as in an attack. The term then in Old English changed to 

"assail", which later became "assault". Similarly, "insult", known as a form of verbal 

abuse, also originates from this source (in + salire or insultare). 

In days gone by, it was lawful to exact private revenge for a personal injury inflicted 

upon one's person or goods. But since the aim of the law was to try and stop such 
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personal revenge seeking, lawmakers sought to design the law so that the acts of 

inflicting physical harm, also known as battery and other insulting conduct (usually 

verbal), was outlawed. This implied that one could touch another person and be 

guilty of assault, and therefore liable for compensation (Burchell 2013:577-578). 

As law and law-making developed so too did the scope and application. This led to 

English criminal law making provision for "… not only the beating or wounding of 

persons, but also the insulting touching of another (battery) and attempts to commit 

battery or the mere inspiring of fear in the mind of another of physical harm …" 

(Burchell 2013:578). Roman law, on the other hand, punished all conduct of harm 

to another under the generic wrong termed iniuria. But when one considers how 

they described the different forms of physical iniuria then they closely resemble the 

English versions of battery and assault through both physical contact and verbal 

threats (Burchell 2013:578). 

The South African law was largely influenced by the Roman concept of iniuria. 

However, as far as terminology used is concerned, this was clearly influenced by 

the English law, but with differences. The South African law provided for one term: 

assault. Assault could be committed both verbally and physically (Burchell 

2013:578). As highlighted earlier, crimes often overlap and assault is no exception. 

Burchell (2013:579) points out that the common law crime of assault has great 

potential for overlap with the statutory crime of intimidation. Since we will be 

addressing intimidation in the next unit we will not address these overlaps here 

except to indicate the possibility of overlap to you. 

4.3 DEFINING COMMON ASSAULT 

In a work environment one expects a certain level of conduct; conduct which is 

professional and courteous, friendly and non-violent. Unfortunately, it does 

sometimes happen that tempers get out of control and somebody "snaps" and 

people come to blows. More often than not, smart phones are used to record these 

episodes, which are then uploaded onto social media sites for their apparent 

entertainment value. Not only can this kind of criminal conduct (assaulting a 

colleague) get you fired, but it may also cause reputational harm to the company 

that employed you, leaving you exposed to possible civil litigation. 

But when you come to think of it, what type of actions will be considered common 

assault? Let us see what the law says. Joubert (2013:109) and Burchell (2013:577) 

both provide definitions for common assault. In essence, assault is defined as the 

unlawful and intentional application of force to the body of another or bringing that 

person under the impression that force is directly going to be applied (Burchell 

2013:577; Joubert 2013:109). So, for this crime to be perpetrated, very specific 

action is required. Let us consider what these are. 
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4.3.1 Unlawfulness and intent 

Joubert (2013:113) explains that the first two elements of assault are those of 

unlawfulness and intent. This means that the application of force or the threat must 

be both illegal and intentional. Illegal application of force or the threat thereof 

occurs either when there is no consent or justification. Consent applies to surgery 

or sports such as boxing and rugby. Therefore, if you are a boxer and the opponent 

hits you in the face and breaks your nose, you cannot lay a charge of assault, since 

you gave “permission” for the assault by taking part in the sport (Burchell 

2013:217). Similarly, undergoing surgery is also consensual “assault” and thus 

unpunishable, since you submit yourself to the surgery. However, if your kidney is 

illegally harvested for the black market, it is an entirely different situation. There are 

exceptions to the consent rule; which is that of assisted suicides and some 

instances of cultural ritual (see Phiri 1963 R&N 395 SR in Joubert 2013:222), as 

well as forced consent, among others. Furthermore, if you are defending yourself 

against an attacker, then your attack on the attacker is considered self-defence and 

not an unlawful attack (Joubert 2013:113). 

The other element alongside that of consent is intent. So, if you slip and fall, and in 

the process knock another person to the ground, you cannot be held criminally 

liable for assault. The law does, however, provide for the person to institute a civil 

action against you, but we will not discuss that here. Since one cannot negligently 

assault another person in terms of South African legislation, intention in one of its 

various forms must be proven. While this is not a law subject, it is important to 

distinguish between the different forms of intention, as you may have to prove any 

one of them through your investigation. 

Burchell (2013:345) explains that intention can be present in three different forms; 

dolus directus, dolus indirectus and dolus eventualis. Dolus directus is the most 

common form of criminal liability in South African law. It means that X wanted to 

perpetrate a crime or bring about a consequence, irrespective of whether the 

likelihood of success was slim. X wanted to slap Y and did so.  

Dolus indirectus implies that if X wanted to perpetrate a crime but another crime 

results, he/she should have foreseen the possibility of another result as a result of 

his unlawful action (Burchell 2013:346). X wants to shoot Y, sitting behind a 

window; he shoots and kills Y but also breaks the window. Thus murder and 

damage to property are perpetrated.  

The last form of intention is dolus eventualis and is closely associated with dolus 

indirectus. In this instance, X does not mean or intend to cause a specific result as 

a result of the unlawful action, but foresees the possibility that it might happen and 

proceeds with the unlawful conduct in any event (Burchell 2013:347). X wants to 

throw a stapler at Y, sitting on the other side of the office. X foresees that he might 
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hit A, sitting somewhere in the same direction, but decides that he will take his 

chances and throws the stapler. If it hits Y, then it is dolus directus, but if it hits A, 

then it is dolus indirectus, and what the law would refer to as aberatio ictus – or the 

going astray of the blow (Burchell 2013:347). Whether it hits A or Y, X will be guilty of 

assault (and possibly GBH), since the intention was to cause an assault. It is 

irrelevant whether A or Y got injured in the process.  

Burchell (2013:347) highlights that dolus eventualis is the "… sufficient fault 

element for all common-law crimes based on intention" in South African law.  

During the course of your investigation you must bear in mind that the assault may 

not be the only crime; you should investigate thoroughly the intention of the 

perpetrator so that the offence can be formulated correctly. Thus, if the assault was 

perpetrated together with intimidation or theft, then the correct charge may be 

robbery and intimidation and not assault, theft and intimidation. Once your 

complainant has logged a formal report at a police station, and a crime is 

registered and a Crime Administration System (CAS) number has been issued, it is 

possible that the criminal case may proceed without the person’s consent or 

participation. This is more especially so in domestic violence cases, or in cases of 

child abuse, where victims or caregivers are sometimes intimidated to withdraw the 

charges, or they change their minds about prosecution. Since these are serious 

offences, the prosecutor may take the case to trial anyway (Motsepa 2014:2). 

4.3.2 Application of force/violence 

While assault is often manifested through kicking, punching, hitting or slapping, the 

law provides that minimal interference with another person may also constitute 

assault. In R v Herbert 1900 10 CTR 424 (Joubert 2013:110) C removed the hat 

from the head of B several times without permission. C was convicted of assault, in 

spite of the fact that no force was applied.  

But an assault does not have to be an act only; it can be an omission too. Joubert 

(2013:110) explains that if B fails to protect A from C and C harms A, then B is also 

liable for the crime. It will be interesting to see what the courts decide in 

harassment cases; especially where it was known that a person was being 

harassed (or sexually harassed) by another employee and the employer did not 

protect the victimised employee. By omission, the employer made it possible for the 

perpetrating employee to harass the victim and may also be liable for assault. 

Remember dolus indirectus? 

4.3.3 The belief that force is imminent 

Assault may also be perpetrated by a perpetrator who brings a person under the 

impression that the force is imminent. This can be done if the perpetrator has a gun 

or a knife or holds a chair in the air aiming it in the direction of the victim. The law 
terms these as "assault through threats" (Joubert 2013:111).  
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Along with the force being imminent, there must be the belief of this. So, if A 

threatens B and B does not believe A, then it is unlikely that an assault charge will 

be successful. Joubert (2013:112) argues that while it is "… possible to imagine 

instances of attempted assault, an attempt to apply force usually already 

constitutes a completed assault, as it creates in the mind of its intended victim an 

expectation of violence, albeit only a brief and passing expectation". Thus, the state 

of mind of the victim at the time of the assault or the threat is of vital importance.  

4.4 THE INVESTIGATION OF COMMON ASSAULT 

When investigating incidents (disciplinary misconduct or criminal offences), it is 

important to remember the definition of the specific crime. In the context of our 

discussion, it is important that you bear in mind the type of assault you are dealing 

with. We will address the investigation of a common assault.  

SCENARIO 4.1 

Ms Charity Nel is asked by her manager, Mr Gerald Naidoo, to work late one 

evening. While she is typing up a report, Ms Desiree Kind walks up behind her 

and grabs her by the hair. She whispers into her ear that if Charity makes any 

romantic advances towards Mr Naidoo, she (Desiree) would get her biker 

friend to sort her out. Charity manages to grab hold of Desiree's hand and 

scratches her with her fingernails. Desiree slaps Charity across the face and 

leaves the office immediately afterwards. Charity sustains injuries to her nose 

and lips. Her glasses break and cut her above the left eye. 

4.4.1 Preliminary investigation 

Let us consider how you may go about investigating the assault explained in 

Scenario 4.1. 

Sometimes, investigators are so sure about the guilt of the perpetrator, that they 

ignore potential witnesses and evidence. It is worth noting that the preliminary 

investigation may look a bit different when it is conducted by a police investigator 

than when it is conducted by an in-house forensic investigator. Irrespective of who 

conducts the investigation, the purpose of the investigation should not waver 

(Motsepa 2014:8).  
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The investigator who is called to the scene must ensure that the following is addressed 

(where relevant): 

 control the scene and if the perpetrator is still there and is armed, disarm the

person

 call for and provide medical assistance if needed (be mindful that both the

victim and the perpetrator may require medical assistance)

 separate the perpetrators (if there is more than one)

 if it is applicable to the situation, inform the perpetrator/s of their constitutional

rights

 record preliminary statements

 photograph evidence, if relevant

 collect and preserve evidence (where relevant)

Joubert (2013:109) cautions that for common assault, one may not effect an arrest 

without a warrant unless the assault took place in front of the police official, or on the 

officer, or if it is related to domestic violence. If Ms Kind is still at the scene and also 

has injuries, deal with her in the same way as the complainant. Other people were 

possibly also working late, so make enquiries in the vicinity of the scene, with a view 

to obtaining any corroborative statements. 

Be mindful of the possible evidence at the scene. In FOR1501 you learnt about 

Locard's principle (Locard's exchange principle). In terms of this principle, traces of 

evidence will be transferred from Ms Kind to Ms Nel and vice versa. It is also possible 

that blood from the assault can be found on the body of Ms Kind, so it is vital that she 

be traced as soon as possible. Ms Kind will have to be formally arrested, otherwise 

you may not question her or subject her to any form of evidential scrutiny for hair, 

blood or fibres from the assault. There will certainly be pieces of skin under the nails of 

Ms Nel, and Ms Kind will have scratches on her hand. 

In more serious assaults, the victim should be taken to the district surgeon for a 

physical examination as soon as possible. The report from the district surgeon is 

obtained on the prescribed forms and serves as vital evidence in the case (Motsepa 

2014:7-8). The injuries are usually captured on a J88 form, with which police officials 

should be able to assist you. Bear in mind, though, that once a criminal case is 

registered, a police investigator will be assigned to the case, and you will have to 

hand over whatever evidence you may have gathered.  

Motsepa (2014:8) reminds the reader that creativity is sometimes required when the 

necessary forms are not readily available. There are some known court cases where 

information such as confessions, admissions or other key information was captured 

on the back of a cigarette box, simply because the official document was not 

available. The detective used his creativity. Similarly, if the J88 is not available, make 

use of your diary to record evidence. A J88 is an official form on which a District 
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Surgeon records the findings of a medical examination of a person. 

Where relevant, remember that clothes remain an excellent source of information. 

Very small pieces of evidence (microscopic and macroscopic substances) may still be 

attached to the clothes of both the victim and the perpetrator. If you see visible 

evidence (such as blood splatter on the collar of the perpetrator), note the location 

and describe it in your field notes and later in your statement. Use your cellphone to 

photograph it in the absence of an official police photographer. Be mindful though of 

the preservation of the chain of evidence in relation to the memory chip of the 

cellphone. You will have to make the required statement that you did not tamper with 

or change the content of the photographs taken at the scene. In cases where the 

assault on the victim/s is of such a serious nature that they are not able to talk to you 

as the investigator, then you may make a statement about it. Capture, in detail, the 

condition of the victim/s. However, it is very important that the statement of the victim 

is obtained as soon as possible (Motsepa 2014:7-8). 

In the electronic age, bystanders sometimes take video clips and upload them onto 

social media sites. These images can provide valuable sources of information and 

even evidence. It is important to obtain such footage as soon as possible. Similarly, 

if there is CCTV footage available of the incident, seize this as soon as possible and 

in the correct manner (mindful of the chain of custody) so that it can be used as 

evidence in the investigation and resultant criminal trial. Security guards at the office 

should also be interviewed to determine if they saw anyone entering or leaving the 

offices and, if so, who and in what state/condition these people were, in other words, 

hurrying out or casually walking out.  

4.4.2 Protect the scene 

There will not always be an actual physical scene to protect, but when there is, it is 

vital that the scene is protected, cordoned off and that bystanders or inquisitive 

people are kept off the scene. Ironically, it has happened that inquisitive people are 

permitted onto a scene (usually high-ranking police officers) and then they end up 

destroying evidence. The Oscar Pistorius trial, televised in 2014, is evident of this 

when the original investigator did not wear the correct protective clothing on the 

scene.  

Thus, protect the scene and have photographs taken. Evidence of blood on the table 

and the state of the table are also vital to the investigation. Furthermore, it is very 

important to take photographs of the injuries sustained by the victim as soon as 

possible. Where relevant, the scene must be searched for fingerprints, or footprints, 

as well as any other possible evidence that the perpetrator may have left behind 

such as clothing, blood splatter or weapons. It is important for the investigation of 

assault that force or violence is proven. Therefore, evidence of a struggle must be 

documented either photographically or through the field notes (Motsepa 2014:8-9). 
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In FOR1501 we discussed the different search patterns, as well as the collection and 

preservation of evidence. We will therefore not discuss it again. 

4.4.3 Administration of the investigation 

Once the criminal case has been registered, it will be handed to a police investigator. 

Or perhaps you are asked to investigate the matter (in-house) first, with the purpose 

of opening a criminal case once your investigation is done. Whatever the purpose, it 

is important that your investigation is done as objectively and professionally as 

possible. Even if an arrest has already been made and you are investigating the 

matter internally, do not let this influence you. Gather the evidence and let the 

evidence tell its own story, which will enable you to prove the elements of the crime 

in court (Motsepa 2014:9). 

4.4.4 First information statement 

Always take a statement describing the first information of the crime. This may not 

always be the statement of the victim. It may even be that of the witness. In all 

likelihood this is the statement by the person who reports the crime to the police, or 

to the forensic investigator. This is an important statement since it is this information 

that alerts the police to the commission of a crime (Motsepa 2014:9). 

4.4.5 Witness statements 

It is very important that accurate and detailed statements are taken not only from the 

victim, but also from any witnesses. These statements must be complete in every 

respect, therefore pay particular attention to the following elements: 

 how the assault took place

 where the assault took place

 full details (physical description) of the perpetrator, even when the victim

knows the perpetrator well

 whether the perpetrator (and the victim) were either drunk or under the

influence of drugs or narcotics

 physical address of the perpetrator (which will be beneficial when an arrest

warrant needs to be issued for the arrest of the perpetrator)

 the type of relationship between the perpetrator and the victim

 the type of assault that took place, for example punched with fist, slapped with

palm, threatened with violence

 a full description of the injuries sustained by the victim

 the full names and addresses of all the witnesses

 the details of medical staff (doctors) at the scene or who attended to the victim

at the hospital (Motsepa 2014:10)



123 

This is not an inclusive list but it is a guidance of what elements to record in the 

statements of witnesses and the victim. In the unlikely event that a minor (under 18 

years of age) is involved as either the victim or the perpetrator, it is vital that the 

parents or guardian be informed and that the minor is not questioned without these 

people present. Note the state of the minor: shocked, crying, fretful, anxious, 

aggressive, violent, drunk etc. Make use of media to circulate the details of the 

suspect if the person is evading justice. Interview all the witnesses and make sure 

that all relevant information is followed up on. Be mindful of identifying the motive for 

the assault in order to make identifying the perpetrator easier (if the person is 

unknown) (Motsepa 2014:10). 

4.4.6 Investigating an assault by threat 

Obtain a statement of the threat from the victim. This must contain the following 

information in as much detail as possible: 

 the nature of the threat which contains a full description of how the perpetrator

threatened to harm the victim

 the exact words or phrases used by the perpetrator

 when exactly the perpetrator said the assault would take place, such as when

the person walks home, if you he/she goes near a certain place

 whether the victim actually believed the threat and was therefore afraid as a

result of the threat

 whether the victim and the perpetrator had previous altercations, at which

time the victim was also assaulted or threatened by the perpetrator

 witness statements to this

 a statement by the perpetrator (if he/she is willing to make one)

 the police will take a warning statement from the perpetrator (Motsepa

2014:10)

On completion of the investigation, the case docket is submitted to the prosecutor for 

a decision whether to prosecute the perpetrator or not. Prosecution is usually 

dependent on the amount of prima facie evidence available with which to convict the 

perpetrator.  
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REFLECTIVE TASK 4.1: 

Please visit the myUnisa site, Section 2, Unit 4: Discussion forum 1 and 

answer the following questions: 

1. From the content of the discussion in this unit, name three things you learnt

that you did not know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about addressing the investigation

of common assault within your organisation.

4.5 SUMMARY 

In this unit we have discussed the common law crime of assault. We have 

considered how it may be perpetrated and what different forms of intent may be 

involved. In Unit 5 of this section we will discuss the crime of intimidation and 

consider the legislative guidelines in relation to this crime. 
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UNIT 5 – INTIMIDATION 

Figure 5.1 

In this unit we will address the crime of intimidation. Be mindful though that 

intimidation may manifest in different ways and it is covered by several pieces of 

legislation. Intimidation may sometimes also manifest as workplace bullying. In this 

unit, we will be discussing intimidation as set out in Section 1(1) of the Intimidation 

Act 72 of 1992, and consider some of the ways in which intimidation may occur.  

As with the preceding units, this unit contains one self-reflective activity right at the 

end. This self-reflective task will not be assessed. However, I strongly advise that 

you do this task (if you are able to) in the online format, since online collaboration 

with fellow students has proven across disciplines to enrich the level of the overall 

learning experience. Feedback on the self-reflective task will only be given online. 

Where relevant, I used examples from the corporate environment and I have 

supplemented sources from legal and other contemporary sources.  

In this unit you will learn about 

 intimidation as a crime

 the definition and elements of this crime

 investigating this crime

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 
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UNIT OUTCOMES: 

At the end of this unit you will have be able to 

 explain what intimidation is

 define the crime and expand on the elements that make up this crime

 discuss an elementary investigation of an incident of intimidation at your
workplace

 explain the importance of company guidelines and policy in relation to
intimidation

5.1 INTRODUCTION 

Within any environment or even social setting where two or more people work 

together or interact, personality clashes will occur. This is especially true within a 

corporate environment where time is money and the corporate ladder must be 

climbed. Businesses have to sometimes make very difficult decisions to stay ahead 

in the market and also to survive in an ever demanding and changing economy.  

There have been a great number of instances where management has had to 

make difficult choices to retrench people when the economy hits a slump. Job 

losses are sometimes the result of restructuring, and termination of employment 

the result of disciplinary actions. Annually, the South African labour market is 

paralysed when strike action wreaks havoc around the country. These strikes are 

not always legal and therefore striking workers are not always protected by the law. 

Such striking workers sometimes intimidate non-striking workers to also join the 

strike, thereby exacerbating the labour problems. When strikes are illegal and 

people end up losing their jobs, they often retaliate by making threats to destroy the 

business, or burn the place to the ground. Such threats, often spoken in the heat of 

the moment, are unlawful. 

SCENARIO 5.1 

Mr Isaac Mabena is the newly appointed Human Resources Manager as ABC 

International. He is known for being a fair person but one who does not bend the 

rules in any way. Mr Mabena is also the Disciplinary Officer for the company and at a 

recent disciplinary hearing he rendered a verdict to terminate the employment of an 

employee, Mr John Claasen, caught stealing petrol from the company vehicles. After 

the hearing Mr Claasen stormed out and shouted that he would burn the building to 

the ground if he was not re-instated immediately and if Mr Mabena did not personally 

apologise to him, he (Mr Claasen) would make sure that Mr Mabena "pays for it". 
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5.2 DEFINING INTIMIDATION 

There is a range of definitions available for what intimidation could be. At the very 

basic level intimidate means to literally make someone afraid (Merriam-Webster 

2014). Intimidate is also defined as to "make timid or fearful … to compel or deter 

by or as if by threats" (Merriam-Webster, 2014). The origin of intimidate is the 

Medieval Latin word intimidatus which is derived from the Latin in + timidus, 

meaning timid (Merriam-Webster 2014). Thus, by implication, one may infer that 

the intimidator hopes to make the person being intimidated timid.  

With this in mind, let's look at what the law says about intimidation, bearing in mind 

that legal jargon can be a bit difficult to understand: 

Section 1(1) of the Intimidation Act 72 of 1982, as amended, provides that 

"Any person who: 

(a) without lawful reason and with intent to compel or induce any person or

persons of a particular nature, class or kind, or persons in general to do or

abstain from doing any act or to assume or to abandon a particular

standpoint:

(i) assaults, injures or causes damage to any person; or

(ii) in any manner threatens to kill, assault, injure or cause damage to any

person or persons of a particular nature, class or kind; or

(b) acts or conducts himself in such a manner or utters or publishes such words

that it has or they have the effect, or that it might reasonably be expected

that the natural and probable consequences thereof would be, that a person

perceiving the act, conduct, utterance or publication

(i) fears for his own safety or the safety of his property or the security of

his livelihood, or for the safety of any other person or the safety of the

property of any other person, or the security or the livelihood of any other

person,

shall be guilty of an offence and liable on conviction to a fine not exceeding R40 

000.00 or to imprisonment not exceeding ten years or to both such fine and such 

imprisonment." 

In Section 1A (1), the Act further provides that 

"Any person who with intent to put fear or to demoralize or to induce the general 

public, a particular section of the population or the inhabitants of a particular area in 
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the Republic to do or to abstain from doing any act, in the Republic or elsewhere: 

(a) commits an act of violence or threatens or attempts to do so;

(b) performs any act which is aimed at causing, bringing about, promoting or

contributing toward such an act or threat of violence, or attempts, consents

or takes any steps to perform such act;

(c) conspires with any other person to commit, bring about or perform any act or

threat referred to in paragraph (a) or act referred to in paragraph (b), or to

aid in the commission, bringing about or performance thereof; or

(d) incites instigates, commands, aids, advises, encourages or procures any

other person to commit, bring about or perform such an act or threat,

will be guilty of an offence and liable on conviction to a fine which the court may in 

its discretion deem fit or to imprisonment for a period not exceeding 25 years or to 

both such fine and such imprisonment." 

Section 4 of the Act defines violence to "… include the inflicting of bodily harm 

upon or killing of, or the endangering of the safety of, any person, or the damaging, 

destruction or endangering of property". 

5.2.1 Discussion 

When considering these two sections of the Act, it becomes clear that the first 

section refers particularly to individuals, or a particular group or groups of 

individuals, while the second section refers to the general public, a particular 

section of the population or the inhabitants of a particular general area in the 

Republic. 

In terms of the scenario, the particular section that has been contravened is 

Section 1(1)(a)(ii) and (b)(i). If you look at that section, you will see that Mr Claasen 

had no lawful reason to threaten Mr Mabena. Secondly, he threatened to burn the 

place to the ground.  

Let us consider how you may go about investigating this matter were Mr Mabena to 

lay a formal charge of intimidation against Mr Claasen. 

5.2.2 Investigation 

The first thing to do is to seize any CCTV footage or any recording device that may 

have recorded the threat. If you have seized a device, also obtain the charger to 

ensure that the device does not switch off or run out of power because the battery 

has discharged. You must ensure that an expert makes a copy of the recording. 
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This expert will later have to give evidence in court. It is recommended that two 

additional copies of this recording be made. The first copy will be used for 

investigative purposes, while the second will be made available to the defence in 

due course. Keep the original safe at all times and be mindful of the chain of 

custody requirements.  

After you have received the recording, you either make a transcription of the 

conversation or you have one made. Ensure that it is completely accurate. If some 

words are indistinct, rather say so than writing down what you think has been said. 

DO NOT, UNDER ANY CIRCUMSTANCES, play around with any such seized 

devices or try to access its database. Leave any such handling to an expert who 

will give evidence in court. If you do "play around" with the device, you may 

inadvertently add or remove data from the device and thereby discredit the 

evidence it contains. Remember to keep the device's battery charged until you can 

hand the device over to either the police investigating officer for forwarding to the 

Forensic Science Laboratory, or another legitimate expert to make a recording of 

the message.  

In the statement that you will have to take from Mr Mabena, he will have to identify 

Mr Claasen as the person who threatened him. He will also attach the transcription 

(of whatever was recorded and transcribed) to his affidavit as an annexure, stating 

that the transcription is a true and correct version of the events that took place. You 

will then also obtain any witness statements of other people who were either in the 

room or in the vicinity and who heard the threats being made by Mr Claasen. They 

too can verify that the recording is a true reflection of what happened.  

Consider that a crime of this nature is usually investigated by a member of the 

police. As always, be sure that you know what the law requires of you when 

investigating such cases. As a last thought on this issue, you could also consider 

an alternative charge of crimen iniuria, or even assault, if the threat was directed at 

Mr Mabena personally (see the discussion in Unit 4). 

REFLECTIVE TASK 5.1: 

Please visit the myUnisa site, Section 2, Unit 5: Discussion forum 1 and 

answer the following questions: 

1. From the content of the discussion in this unit name three things you learnt

that you did not know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about addressing the investigation

of intimidation within your organisation.
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5.3 SUMMARY 

In this unit we have discussed the crime of intimidation. We have considered how it 

may be perpetrated. In Unit 6 of this section we will discuss the crime of malicious 

damage to property which is often associated with acts of intimidation.  
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UNIT 6 – MALICIOUS DAMAGE TO PROPERTY 

Figure 6.1 

In this unit we will address the common law crime of damage to property or as it is 

popularly known: malicious damage to property. We will consider some of the ways 

in which this crime may manifest within a work environment. As with the preceding 

units, this unit contains one self-reflective activity right at the end. This self-reflective 

task will not be assessed. However, I strongly advise that you do this task (if you are 

able to) in the online format, since online collaboration with fellow students has 

proven across disciplines to enrich the level of the overall learning experience. 

Feedback on the self-reflective task will only be given online. 

Unless otherwise stated, I have made use of Unit 4 of the study guide: Investigative 

principles for Policing II (Malicious damage to property) as foundational to this unit. 

Where relevant, I used examples from the corporate environment and I have 

supplemented sources from legal and other contemporary sources.  

In this unit you will learn about 

 the common law crime of malicious damage to property

 the definition and elements of this crime

 investigating this crime

SECTION 1: 
Disciplinary 
misconduct 

UNIT 1: Discipline 

UNIT 2: Miscellaneous matters 

UNIT 3: Absenteeism 

UNIT 4: Nepotism 

UNIT 5:  Racism 

UNIT 6:  Misuse of company property 

SECTION 2: 
Criminal 
offences 

UNIT 1: Theft 

UNIT 2: Perjury and defeating/ obstructing the course of justice 

UNIT 3:  Harassment/ Sexual harassment 

UNIT 4:  Common assault 

UNIT 5: Intimidation 

UNIT 6: Malicious damage to property 

FOR1502/1



132 

UNIT OUTCOMES: 

At the end of this unit you will have be able to 

 explain malicious damage to property as a property crime

 define the crime and expand on the elements that make up this crime

 discuss an elementary investigation of an incident of malicious damage
to property at your workplace

 appreciate the importance of company guidelines in relation to malicious
damage to property

6.1 INTRODUCTION 

In Unit 1 we contextualised our discussion on the world of consumers. I explained 

to you how we add to our physical possessions daily and when we buy things we 

expect to have use of them for a long time. However, in some instances these 

things may be stolen – we discussed this as theft. The item is then permanently 

removed from your possession.  

Malicious damage to property is closely related to theft, with the exception that the 

perpetrator wilfully, and sometimes with malice, damages your property to such an 

extent that you have no use for it, unless repairs are made to the item to restore it 

to its previous use. Legally speaking, the crime is damage to property, but we will 

use the term malicious damage to property or damage to property, depending on 

the context of the discussion. 

6.2 DAMAGE TO PROPERTY 

Your property is possibly among your most prized possessions or assets. When 

this property is damaged there are quite a number of consequences. These are, for 

the most part, financial since the damaged property either has to be replaced, or it 

has to be repaired; it depends on the extent to which it was damaged. When you 

damage your own property (accidently or with intention) it is not a crime, unless of 

course you claim from the insurance for the damage. However, when you damage 

the property belonging to another person, this constitutes a crime (Motsepa 

2014:48).  

Open the newspapers and almost daily you will read of incidents of malicious 

damage to property (Masilela 2014; Rapetswane 2014; Reuters 2014). These 

reports are usually accompanied by other reports of intimidation and public 

violence. Within the ambit of property crime, the crime of malicious damage to 

property seems to be a step-child of the property crime family. It is seen and 

treated as a minor crime, since it is usually perpetrated by mischievous youths out 

playing games, or it is seen as an occupational hazard of companies whose 

workers take part in strike action. Since this crime usually manifests when a group 
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of likeminded persons gather together (for whatever reason), there is very seldom 

witnesses to speak of. However it may be downplayed; the malicious damage to 

the property of another cannot and should not be treated as anything other than a 

real crime demanding effective action against the perpetrators, since the damage 

and the loss are very real. 

6.2.1 Defining damage to property 

According to Burchell (2013:736) malicious damage to property is when damage is 

caused to the property of another unlawfully and intentionally. Joubert (2013:174) 

has a more comprehensive definition in that she highlights that the crime may also 

include the damage to one's own property with the intention to claim from the 

insurance.  

Joubert (2013:174) also adds that the term "malicious" is misleading as it attempts to 

speak to the motives of the perpetrator, and since it is not a requirement for liability, 

she terms this offence as "damage to property".  

Historically, the crime of damage to property used to be a civil matter, not addressed 

through criminal proceedings. However, the collaborative actions of riotous or 

disorderly groups of people who destroy and damage property can hardly be 

addressed through civil channels (Burchell 2013:736). For this reason, it seemed 

appropriate to include a principle into the law which dealt with this form of conduct.  

Malicious damage to property contains certain elements. These elements are: 

 Unlawful

o Both Joubert (2013:175) and Burchell (2013:737) refer to this

requirement and mention that for the action to be criminal the conduct

must be unlawful. So if there is a law or some form of ordinance that

permits the destruction of animals under certain circumstances, then it

is not unlawful to do so. When you cause damage to your own property

(wilfully) but you do not intend to claim from the insurance or institute

any other form of claim, then the conduct is not unlawful (Motsepa

2014:49). The conduct may manifest as either an action (to do

something to) or an omission (to refrain from doing what was supposed

to be done) (Joubert 2013:174).

 Intentional

o In terms of intention, the word malicious sometimes causes confusion.

It causes one to infer that the conduct of the perpetrator was with

malice or ill-will or ill-intention. This is not a requirement for this crime.

What is true, however, is that the perpetrator should have foreseen the

possibility that the unlawful conduct may damage the property (Burchell
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2013: 739; Joubert 2013:175). Legally speaking, this is termed dolus 

eventualis, which, as explained by Joubert (2013:80), occurs when an 

individual subjectively foresaw the possibility that his/her actions could 

have an unlawful result BUT he/she proceeds with the actions anyway 

(Motsepa 2014:49).  

 Damage

o Certainly not all damage to property bears criminal liability. If the

damage is minimal, common sense should be applied. However, when

the property is damaged to such an extent that it is lost or permanently

damaged or it requires repair (either once off or continuous) to render it

the same as it was before the incident, then it is said to be damaged

(Joubert 2013:174; Motsepa 2014:49).

 Property

o That which is termed property must be physical – thus it can be

touched and seen. It can also be either moveable or immoveable. The

property must also belong to another person or property in which

another person has a legal right. One can damage one's own property,

and not necessarily fear prosecution unless one then institutes a

fraudulent insurance claim (Motsepa 2014:48). This excludes situations

where the property is protected by legislation, such as animals

protected under the Animals Protection Act 71 of 1962 or the National

Heritage Resources Act 25 of 1999, in terms of which one may not

damage one's own animals or heritage items if they fall within the

scope of the legislation (Burchell 2013:738).

6.3 THE INVESTIGATION OF DAMAGE TO PROPERTY 

When investigating a crime of damage to property, one of the first things you need to 

address is the motive (Motsepa 2014:49). If there is a personal motive, then a 

specific course of action may be called for and the investigator will then investigate a 

specific angle (personal friends, acquaintances, ex-lovers etc.). However, if the 

motive is perhaps more political, then a very different course of action will be 

required. This is also true when the motive is purely financial (and the perpetrator 

wants to claim from insurance).  

Thus, one of the most important steps is to try and determine at the outset what the 

possible motive(s) are for the damage. You will have to gather information from 

witnesses and, where possible and relevant, make use of informers to verify or 

validate information.  
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6.3.1 The crime scene 

In Module FOR1501, you addressed the issue of approaching and dealing with the 

crime scene. While we will not address the same information here, it is very 

important to remember that with a case of "damage to property" there is usually a 

crime scene, and you only get to deal with that crime scene once. After that, it is no 

longer possible to go back and fix mistakes. 

At the crime scene, think for a moment and ask yourself: 

 •What happened here?

 •What was the motive of the perpetrator(s)?

 •What has been left at the crime scene (in terms of evidence or exhibits)?

 •Are there any witnesses?

 How can the crime scene be protected to prevent contamination or destruction

of evidence?

● Are there experts that you can approach to assist you with this? (Motsepa

2014:49-50).

6.3.2 Make field notes 

The capturing and use of field notes were addressed in FOR1501. The importance of 

accurate capturing of notes in the field can never be overemphasised. In short, the 

notes you make in the field serve as a record of that which you have done. These 

notes should commence from the time you receive the mandate and may also contain 

your ideas and reminders of the things you need to attend to. You only stop capturing 

notes about a case when the case is done. You will be able to use the content of your 

field notes when you write your statement and/or the report of the investigation. Your 

field notes become a permanent record and should never contradict your statement or 

report. Below, I have provided you with a list of aspects that you should record in your 

field notes. This is a dynamic list and you may add to it as you see fit.  

As an investigator, remember to include the following details in your field notes: 

 the time that the damage occurred (captured as accurately as possible)

 who discovered the damage

 a description of all the damaged property

 where it is relevant, include details about ownership of the property or the

information of the person who was responsible for the management of the

property

 names and details of the persons who may be responsible for the damage

 reasons why the afore-mentioned persons are suspects

 the possible motives associated with the damage

 a record of the description and location of any evidence or exhibits left behind
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at the scene; the exhibits must be seized in such a manner as to comply with 

legislative requirements in relation to the chain of custody 

 any other details that you may consider as relevant to the incident, however

insignificant it may seem at the time (Motsepa 2014:50)

6.4 POSSIBLE MOTIVES 

When investigating damage to property, it is wise to try and determine at the 

beginning what the possible motive has been as this may to a large extent help 

you to identify the suspect/s. This type of crime nearly always has a specific 

motive and as the investigator it will be your responsibility to try and prove this.  

In some cases the motives are political in nature and the group who is responsible 

for the damage will publicly take responsibility for the crime. Below is a list of some 

possible motives. 

We will now discuss some motives that may drive people to damage their own 

property (for illegal reasons) or the property of another person. 

6.4.1 Profit 

The first motive that may drive a person to damage property is that of profit. Thus 

the direct profit that may be derived by claiming from the insurance is a motivating 

factor for this crime. In such an instance the owner may even pay somebody else 

to damage the property on his/her behalf. In this instance, the property that is 

damaged is varied, such as vehicles, homes and other property which may be 

damaged or destroyed for the insurance benefit. 

6.4.2 Elimination of competition 

Another motive for damage to property is to remove possible competition. This 

criminal motive is used by corrupt business people as well as unscrupulous criminals. 

These criminals may even make use of computer viruses to do the damage required. 

6.4.3 Concealing another crime 

Sometimes the damage to property is perpetrated so that another crime is concealed. 

Similar to the previous example, a computer system may be corrupted with a virus to 

conceal other activities on the system such as espionage. 

6.4.4 Jealousy, revenge or spite 

Some acts of damage to property are more personal and closer to home. People may 

even act out of jealousy, spite or revenge. These are usually adults who target both 

the individual and the property. Perpetrators of these crimes include ex-lovers, 
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disgruntled employees and neighbours involved in disputes. Fuelled by jealousy or 

revenge ex-spouses or ex-partners may damage property or vehicles of the person 

who they target.  

6.4.5 Vandalism and malicious mischief 

Vandalism and juvenile mischief do not require much planning. These acts are 

usually perpetrated by juveniles who have nothing better to do than to roam the 

streets without supervision, and who then dare each other to commit random acts of 

damage to property, breaking windows of abandoned buildings, painting graffiti on 

walls and similar acts. Sometimes striking workers will also vandalise property such 

as vehicles parked along the street, or municipal property such as street lights, 

garbage bins and street sign boards. Criminals have been known to use vandalism 

to intimidate witnesses, such as throwing a brick through the window of a house or 

damaging all the plants in the garden.  

6.4.6 Political motives 

Some political groups use damage to property or even sabotage to pressurise 

governments to do or to refrain from doing certain things. This is specifically prevalent in 

the election season, when opposing political parties will vandalise the posters of their 

opponents. Other instances prevalent are when acts of xenophobia are perpetrated; 

where the citizens of a country will attack and damage the property of foreigners who 

live and work in their neighbourhoods.  

These are not the only motives that may drive a person to commit the crime of 

damaging their own or another person's property. You may add to the list based on 

your experience.  

6.5 POTENTIAL EVIDENCE/EXHIBITS 

At the scene you may find evidence which includes evidence that may potentially be 

admitted as exhibits. If you are of the opinion that the evidence can be sent for 

analysis then seize the evidence for this purposes. The SAPS makes use of the 

Forensic Science Laboratory for the analysis of evidential material such as biological 

evidence and other related matter. However, within the corporate environment this 

avenue is not available to you, unless a criminal case is being investigated and the 

evidence is submitted for analysis as a result of the investigation.  

Evidence sent for analysis in this manner (as a result of a criminal investigation by 

the SAPS) will be accompanied by a covering minute in which the investigator will 

specify what the laboratory should test for (when applicable). It is valuable to note 

that any notes or letters that the suspect wrote can be seized for forensic analysis. 

These can be examined for fingerprints and the handwriting or typing can be 

analysed. Experts can also determine the manufacturer and origin of the paper. 
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Furthermore, if there is blood or genetic material, these too can be sent for blood 

grouping or DNA analysis. Similar analysis can be done on cartridges or casings 

found at the scene (Motsepa 2014:51). 

The use of CCTV footage must never be underestimated. Make sure you seize the 

available footage and ensure its safekeeping.  

6.6 STATEMENTS 

As the investigator, you will be expected to take the statements from the witnesses 

and the complainant. You will also be expected to write a statement for the 

investigation (Motsepa 2014:51).  

6.6.1 Statement of the complainant and witnesses 

It is very important that you capture the elements of the crime and a full description 

of the destruction or damage to the property in the statement of the complainant.  

Pay particular attention to the following: 

 Time and date of the incident. If there is not absolute certainty of the date and

time of the incident (perhaps it took place over a long weekend) then this must

be stipulated in the statement.

 Who is the owner of the property and, if relevant, who was responsible for the

management of the property at the time of the incident?

 A full and detailed description of the damage to the property.

 Was any evidence left at the scene, such as CCTV footage that captured the

incident, individuals, or vehicles or did the perpetrators perhaps leave behind

tools or implements at the scene?

 Are there specific suspects that may be linked to the incident and what is/are

the reason/s for suspecting them?

 Was permission given to anyone to damage/destroy the property?

 From the statement it must be clear that the damage was intentional and not

accidental (Motsepa 2014:50-51).

It is not very often that these incidents are witnessed by persons who are not 

involved. However, when there are witnesses, it is important to obtain their 

statements also and to specifically mention the date, time and place of the incident. It 

is important to give a detailed, exact (as accurately as possible) description of the 

events. If the witness can describe the perpetrator/s, record this as accurately as 

possible, as also any vehicle/s they may have used. If the witness will be able to 

identify the suspect/s again record this.  
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6.6.2 Statement of the investigator 

The investigator’s statement provides a detailed account of what was done and of 

the evidence gathered. The field notes you took are of great value here. As a 

guideline, make sure that the following aspects (at least) are included in your 

statement: 

 your details as the investigator

 a narrative of the •the evidence that you gathered, date, time and place of this,

•the circumstances under which the evidence was found and what you did with

that evidence

 how the evidence was identified and by whom

 a clear outline of the chain of custody of the evidence

 in relation to your conduct at the scene what you observed and what actions

you took (this must be verifiable with your field notes)

 if suspects were arrested, the circumstances under which this happened, the

warning of the suspect and his/her constitutional rights

 whether the suspect made any confession/admission/pointing out

 the circumstances of the above (Motsepa 2014:51)

REFLECTIVE TASK 6.1 

Please visit the myUnisa site, Section 2: Unit 6: Discussion forum 1: WRAP UP 

and answer the following questions: 

1. Name three things you learnt from the content of this unit that you did not

know before.

2. Write down two questions you still have about the content of this unit.

3. Share one idea with your fellow students about your understanding of

malicious damage to property.

6.7 SUMMARY 

In this unit, we have discussed the common law crime of damage to property. We 

have considered how it manifests within a work environment and what some of the 

possible motives are. This brings us to the conclusion of Section 2 for FOR1502. We 

trust that you found the content and assessment valuable and insightful. 
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ANNEXURE A: CASE STUDY 
The following case study forms the backbone of the majority of our 

discussions in this module. Please read it carefully and refer back to it 

whenever necessary. Remember that there is a copy of the case study at the 

back of the module for you to cut out and use. 

Corporate environment: 

M & B Insurance is a successful company situated in Sandton, Johannesburg. The 

company has a BBBEE status and provides insurance-related services to prominent 

financial institutions based in South Africa. The Corporate Risk Manager is Mr 

Luvuyo Mbeta. He is a 43-year-old bachelor and manages the risk profile at M & B 

Insurance. Cynthia Khumalo is one of the risk officers working in the corporate 

investigation team. Luvuyo is her team leader. Her responsibilities include, amongst 

others, the investigation of disciplinary misconduct and/or criminal offences 

committed by employees at M & B. Her duties further include the investigation of 

threats emanating from external sources. Cynthia's close friend and colleague, 

Melanie Smit, works as an administrative clerk at Human Resources (HR) and is 

responsible for procurement and sourcing independent contractors. Her office 

manager is Mr Reg Abrahams. He has a reputation for inappropriate behaviour 

towards female employees. He is a heavy drinker with a love for imported whisky. 

The general maintenance at M & B Insurance is the responsibility of Tupac January 

and his maintenance staff, Thabo Dube and Klaas van Tonder. Tupac's wife, Evelina 

January works, as the general assistant at the company. 

Profiles 

1. Cynthia Khumalo – in-house investigator responsible for disciplinary matters

where employees are involved and where the company suffers loss as a

result of external irregularities

2. Luvuyo Mbeta - bachelor, Corporate Risk Manager

3. Melanie Smit – Administrative clerk at HR responsible for sourcing of

independent contractors and procurement

4. Reg Abrahams - One of three office managers at HR

5. Thabo Dube, Tupac January, Klaas van Tonder - Maintenance

6. Evelina January - General assistant
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ANNEXURE B: DRAFTING A REFERENCE LIST 

The drafting of the Reference List when you are conducting research is very 

important. Please take note of the following guidelines pertaining to the drafting of a 

reference list: 

 entries are listed alphabetically

 entries are not numbered

 entries are done in the correct order – surname, initial, date, publication name,

place of publication and name of publisher

 spacing is consistently correct

 entries/sources should not be dated (older than 10 years – unless it forms part

of the argument as highlighted in the discussion on relevant sources)

 entries are done consistently correct in the same format

 the second line of an entry is indented

I will provide examples of the most common types of references used and the 

reference list will then be drafted at the end of this document. These are   

 published book with one author

 published book with two authors

 published book with three or more authors

 article in a journal

 chapter in a book that has an editor

 internet source

 legislation

2F2F

9Published book with one author 

Gardner (2005:3) emphasises the elements of objective and subjective traces in the 

investigation of crime.  

OR 

The elements of objective and subjective clues are emphasised in literature (Gardner 

2005:3). 

In the reference list the entry will look as follows:’ 

Gardner D. 2005. The design of crime scenes: an introduction. Pretoria: JUTA. 

9
 Published in the simplest terms means that the book can be bought and sold. The title of the published 

source is in italics. The title of unpublished sources are in plain text. 
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Published book with two authors. 

Van Wyk and Mouton (2010:134) argue that the crime scene was deliberately 

disturbed.  

OR 

The crime scene was deliberately disturbed (Van Wyk & Mouton 2010:134). 

Notice the use of the word AND outside the bracket and the use of the symbol & 

inside the bracket. 

In the reference list the entry will look as follows: 

Van Wyk, DH & Mouton, KM. 2010. Crime scene management for the new 

investigator. 2nd edition. New York: Wiley Publications. 

Notice the use of the term 2nd edition. If this is a first edition, then nothing is entered, 

but all subsequent editions must be mentioned. Notice also that the second line of 

the entry has been indented. 

Published book with three or more authors 

Dumisani, Lloyd and Charney (2012:233) do not agree that the primary suspect was 

handled with ‘kid gloves’ because of his political connections.  

OR 

The primary suspect was not handled with ‘kid gloves’ because of his political 

connections (Dumisani, Lloyd & Charney 2012:233).  

With the first mention of the authors you must write out the names of all three – but 

with the subsequent use of this source you will write as follows: 

Dumisani et al (2012:233) suggest that the court review the process. 

OR  

The court should review the process (Dumisani et al. 2012:223). 

In the reference list the entry will look as follows: 

Dumisani, R, Lloyd, O & Charney, FT. 2012. The deliberations of a sociopath. East 

London: Foxtrot Press. 
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Article in an academic journal 

Maree (2013:23) addressed this in her discussion of the handling of the physical 

evidence at the scene.  

OR 

This aspect was discussed along with the handling of physical evidence (Maree 

2013:23). 

In the reference list the entry will look as follows: 

Maree, J. 2013. Crime investigation techniques. The African Journal for Child 

Justice, 2(3): 328-346. 

Notice the name of the article is not in italics but the name of the journal is. Notice 

also that there is no publisher or place of publication; only a volume and edition 

number as well as the page numbers of the specific article that was used.  

Chapter in a book that has an editor 

Bull (2009:34 36-38) explained the importance of making use of experts at the scene 

of a crime. 

OR 

It is important to make use of experts at the scene of the crime (Bull 2009:34, 36-38). 

Notice the use of the multiple page numbers: thus you are using information from 

page 34 and from pages 36 through to 38. 

In the reference list the entry will look as follows: 

Bull, T. 2009. Lack of due diligence and unregulated markets in Art and crime: 

exploring the dark side of the art world, edited by Charney, NC. California: 

Praeger. 

Take note that similar to the journal article, the title of the book is in Italics and not 

the title of the chapter.  

Internet source 

It is reported in Crime research statistics ([Sa]) that incidents of theft from business 

premises rose substantially; this was cause for concern among local residents.  

OR 
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The increase in the reported incidents of theft from business premises was cause for 

concern among the local residents (Crime research statistics, [sa]).  

Take note of the absence of page numbers: page numbers are only provided when 

the document downloaded is in a PDF format – which is similar to a photographic 

image of the original.  

In the reference list the entry will look as follows: 

Crime research and statistics. [sa] 

http://www.saps.gov.za/statistics/reports/crimestats/2011/maps/index.html 

(accessed on 27 May 2012). 

Take note that sa is used when there is not clarity of the date of publication of the 

source and it is placed in square brackets [sa]. The same happens for books, 

journals and other publications. 

Legislation 

The crime is clearly explained in the Prevention of Corrupt Activities Act 12 of 2004 

(South Africa 2004). 

In the reference list the entry will look as follows: 

South Africa. 2004. The Prevention and Combating of Corrupt Activities Act 12 of 

2004. Pretoria: Government Printer. 

Taking all the sources used above, we populated the reference list to look as follows: 

List of references: 

Bull, T. 2009. Lack of due diligence and unregulated markets in Art and crime: 

exploring the dark side of the art world, edited by Charney, NC. California: 

Praeger. 

Crime research and statistics. [Sa]. 

http://www.saps.gov.za/statistics/reports/crimestats/2011/maps/index.html 

(accessed on 27 May 2012). 

Dumisani, R, Lloyd, O & Charney, FT. 2012. The deliberations of a sociopath. East 

London: Foxtrot Press. 

Gardner, D. 2005. The design of crime scenes: an introduction. Pretoria: JUTA. 

http://www.saps.gov.za/statistics/reports/crimestats/2011/maps/index.html
http://www.saps.gov.za/statistics/reports/crimestats/2011/maps/index.html
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Maree, J. 2013. Crime investigation techniques. The African Journal for Child 

Justice, 2(3): 328-346. 

South Africa. 2004. The Prevention and Combating of Corrupt Activities Act 12 of 

2004. Pretoria: Government Printer. 

Van Wyk, DH & Mouton, KM. 2010. Crime scene management for the new 

investigator. 2nd edition. New York: Wiley Publications. 

When it is required of you to do in-text citations, please use the format as explained 

above. Pay special attention to dates in text and dates in the reference list. This is 

probably the most important part of your assignment since it is the evidence of where 

you found your data. If another researcher wanted to make use of the same 

information that you used, they should be able to look up the reference and find the 

information on the page cited. 
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