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Please note: 

Due to the University’s print schedule, this tutorial letter had to be submitted by a certain date so that 

you would receive it in time. Unfortunately, the 2017/2018 Tax Administration Act has not yet been 

promulgated, which means that this tutorial letter was based on a draft Tax Administration Act. 

However, this should not affect the content of this module. Should there be any major differences 

between the draft Act and the final Act we will communicate them to you through an announcement on 

myUnisa. 
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ORIENTATION 

 

1 GENERAL 
 
We would like to welcome you as a student of the module Tax Administration. We hope that you 
will find your studies constructive and that they will ultimately have practical value. Please read 
through this introduction very carefully as it could save you valuable time and help avoid 
unnecessary queries.  
 
The study of tax administration forms an integral part of your accounting or business degree, as 
taxation affects many aspects of daily commercial activities. This module specifically involves 
investigating the effects of tax administration legislation.  
 
The purpose of this module is to equip students with a basic knowledge of the Tax Administration 
Act 28 of 2011 (as amended) as it applies to different persons, taxpayers, juristic persons and the 
South African Revenue Service (SARS), as well as the application of the principles and applicable 
legislation. 
 

2 SUGGESTED APPROACH TO THE MODULE  
 

We suggest that you set specific times aside for study. Depending on how many modules you are 
studying, you will need to draw up a programme for the semester.  Make time for each subject as 
well as a revision period just before the examinations.  See Tutorial Letter 101 in this regard. 
 

Once you know on which days you will study tax administration, decide which learning units you 
plan to work through on each date.  Remember that you need to be flexible as some learning 
units may take longer than others to work through. 
 

We suggest that you approach each learning unit as follows: 
 

 Take the study guide and see which chapter in the Tax Administration Act it deals with. Draw 
up a study plan and then read the applicable sections (as per the study guide) of the chapter. 
By “read”, we mean just read, without taking notes, unless indicated otherwise. At this stage, 
you merely need to get an idea of what is being discussed. If possible, do this reading exer-
cise the night before you are due to study the section. 

 
 Now follow the specific instructions in the study guide and work through the chapter, 

summarising from the Tax Administration Act. Remember that you will take in more if you 
make notes at the same time. You may want to add to the notes later as you discover what 
is important. Alternatively, you may want to make new notes at a later stage, but we have 
found that it helps you to keep focused if you write as well as read.  

 
 Once you have worked through the entire chapter, you can attempt the questions in the 

conclusion of the chapter.  
 
Once you have studied the entire syllabus (both study guides), review your work in preparation 
for the examination. However, you firstly need to read through all the applicable sections. Make 
a note of the topics in sections that you are having difficulty with. Once you have identified the 
topics you need to spend more time on, you can draw up a revision programme. It is advisable to 
work through the study guides before attempting to answer the assignments.  
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3 CONTACT WITH LECTURER/S 
 

The lecturer who is available to 
assist you is: 
 
Mr V Msiza 
Mr WR Uys 

 
 
 

012 429 4358 
012 429 4385 

 

 

Administrative assistant: Ms Elzette van Deventer 012 429 4702 
 
You are welcome to contact your lecturer/s regarding the content of the module. Please remem-
ber to e-mail any questions via myUnisa to the relevant e-mail addresses:  
 
   
   TAX3704-18-S1@unisa.ac.za (first semester) or  
   TAX3704-18-S2@unisa.ac.za (second semester) 
 
 
 
4 ADMINISTRATIVE ENQUIRIES 
 
We refer you to Tutorial Letter 101 and the Study @ Unisa brochure for the contact details for 
any other enquiries. Bear in mind that your lecturer cannot assist with queries about tutorial matter 
not received or assignments submitted. 
 
 
5 TIMETABLE 
 
Please refer to the study programme as set out in Tutorial Letter 101/3/2018. We do not know 
how many courses you are studying this semester, so we suggest you calculate how much time 
you will have available for this module. Take the time that you have available and spend it as 
follows on each of the chapters. 
 
 
6 KEY TO SYMBOLS USED IN THE LEARNING UNITS 
 

 This symbol represents achievement of certain outcomes of learning. This symbol 
represents extra activities that will help you to remember what you have learnt. 

 

 This symbol represents questions for self-study, which may also form part of the 
examination.  

 

mailto:TAX3704-18-S1@unisa.ac.za
mailto:TAX3704-18-S2@unisa.ac.za
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 These are electronic activities. These activities are not compulsory, but will assist you 
to reinforce the topic that you are busy with. 

 
 
7 CONCLUSION 
 
We wish you every success with your studies in taxation. Please make the most of your oppor-
tunity to learn about this satisfying subject. 
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THE CHANGE OF THE SOUTH AFRICAN TAX ADMINISTRATION LANDSCAPE  

 
Please read carefully through the following sections, which will provide you with adequate infor-
mation on the design, background and development of the Tax Administration Act. Although this 
section contains a large volume of information, it provides you with background details on some 
of the most important aspects concerning the application of various provisions of the Tax 
Administration Act.  
 

WHY IS THE ADMINISTRATION OF TAXES IMPORTANT? 

 
THE IMPORTANCE OF TAX ADMINISTRATION SYSTEMS 
 
In most countries, tax systems generate the bulk of income required to fund infrastructure. 
Because of policy considerations, the administration of the tax systems is managed mainly by 
revenue bodies. Any policy consideration must ensure the effective management of systems of 
assessments and self-assessment. As there are vast numbers of clients or taxpayers to be 
administered in a tax system, revenue bodies globally require sufficient powers and indepen-
dence to accomplish any vision, mission and objectives (or values) in an efficient and effective 
manner.  
 
Revenue bodies must be seen to administer the taxation affairs of the State (or fiscus) in a fair 
and impartial manner. Consequently, sufficient checks and balances must exist to ensure the 
transparency of the operations of revenue bodies. In addition, a matching level of accountability 
must exist for the effective and efficient administration of tax systems. The ultimate advancement 
of an efficient and effective tax administration system should be characterised by strong fiscal 
policy consideration.  
 
South Africa is a member state of the G20 countries. The G20 is an important forum that 
establishes international cooperation initiatives on some of the most important global and 
economic issues facing the world today. One of the objectives of the G20 is to secure a new co-
operative tax environment for developing countries. South Africa, as a developing country, is also 
a “non-member” of the Organisation of Economic Co-operation and Development (OECD) and 
cosignatory to initiatives for the advancement of tax administration in developing countries, 
including Brazil, Russia, India, China and South Africa (BRICS).  
 
As governments face numerous challenges to overcome the global financial crises, burning 
issues remain, such as the need for effective tax administration, international tax fraud trends 
and tax evasion schemes. Revenue must have a clear vision, mission and objectives with 
adequate resources for operational needs. Effective structures for managing the tax system are 
indisputable, including the presence of a stable legal framework.  
 
The South African Revenue Service (SARS) is the responsible authority for the administration of 
the South African tax system. The relevance of its mission, vision and values are highlight-
ed below and are available in SARS's annual reports.  
 
The information below is available on the SARS website and provides background to the purpose 
of SARS as an organisation, its operations, its scope, the manner in which it fulfils its social 
responsibility and the ethos it proclaims as an organisation. SARS created and developed this 
statement to chart its future course. Ensure to consult the latest Annual Report of the office of the 
Tax Ombud for news on problems experienced by taxpayers during a particular year. 
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Available [Online] at: http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-
%20SARS%20Strategic%20Plan%202013-14%20to%202018-18.pdf  
 

THE VISION, MISSION AND VALUES OF SARS 

 
MISSION 
 
To optimise revenue yield, to facilitate trade and to enlist new tax contributors by promoting 
awareness of the obligation to comply with tax and customs laws, and to provide a quality, respon-
sive service to the public. 
  
VISION 
 
SARS is an innovative revenue and customs agency that enhances economic growth and social 
development, and that supports the country’s integration into the global economy in a way that 
benefits all South Africans. 
  
VALUES 
 
SARS has zero tolerance for corruption. SARS optimises its human and material resources and 
leverages diversity to deliver quality service to all those engaged in legitimate economic activity 
in and with South Africa. SARS’s organisational relationships, business processes and conduct 
are based on the following set of values: 
 

 mutual respect and trust 

 equity and fairness 

 integrity and honesty 

 transparency and openness 

 courtesy and commitment 
 

 NON-EXAM QUESTION (Q): Do you believe that SARS as an organisation is living up 
to its commitment espoused under its mission, vision and value statement? 

 NON-EXAM Q: What changes would you suggest, if any? 
 
 

THE BEGINNING 

 
Please read carefully through this section as it provides a road map of comments and responses 
by different stakeholders that, in turn, provides background information on the enactment of this 
Act. 
 
The attached report provides background knowledge to the questions posed by stakeholders in 
determining the constitutionality of tax provisions under the Tax Administration Act. The report is 
available at:  

http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-%20SARS%20Strategic%20Plan%202013-14%20to%202017-18.pdf
http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-%20SARS%20Strategic%20Plan%202013-14%20to%202017-18.pdf


 9 TAX3704/102 
 

 

EXPLANATORY MEMORANDUM AND THE ACT ITSELF 
 
Please download a copy of the Tax Administration Act 28 of 2011 (as amended). A copy is 
available at www.acts.gov.za. This copy is necessary to study and successfully complete 
this module. For exam preparation, it is extremely important! 

 
Read carefully through the general explanatory note on the Tax Administration Act. This note is 
an introduction to the Tax Administration Act 28 of 2011, which was promulgated on 4 July 2012. 
 

WHAT DOES THE EXPLANATORY MEMORANDUM TELL US ABOUT THIS ACT? 

 
1. This Act provides for the effective and efficient collection of taxes.  
2. It allows for the alignment of administrative provisions of tax Acts into a single piece of 

legislation.  
3. It provides the ambit of SARS powers and duties.  
4. It creates delegations for SARS officials.  
5. It provides SARS with the ability and authority to act in legal proceedings.  
6. It provides for the authority and duties of the Minister of Finance.  
7. It establishes an office for the Tax Ombud and determines its powers and duties. 
8. It provides for registration requirements of taxpayers.  
9. It provides for the submission of returns, the duty to keep records and reportable 

arrangements.  
10. It standardises requests for information and carrying out an audit or investigation by SARS.  
11. It provides for inquiries, searches and seizures by SARS and confidentiality of information. 
12. It provides the necessary support in issuing advance rulings, tax assessments and dispute 

resolutions.  
13. It provides for the payment of taxes, recovery of taxes, recovery of interest on tax debts and 

refund of surplus payments.  
14. It provides for write-offs and compromises of outstanding tax debts or tax liabilities.  
15. It provides for the imposition and remittance of administrative non-compliance penalties and 

understatement penalties.  
16. It provides for an enduring voluntary disclosure programme (VDP) for criminal offences and 

appropriate sanctions.  
17. It provides for reporting of unprofessional conduct by tax practitioners and problems 

connected therewith. 
 
NOTES: 
 
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
……………………………………………………………………………………………………………… 
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
………………………………………………………………………………………………………………
……………………………………………………………………………………………………………… 
 

 

http://www.acts.gov.za/
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DESIGN OF THE TAX ADMINISTRATION ACT 
 
THE CHAPTERS OF THE TAX ADMINISTRATION ACT ARE 
 
Chapter 1 Definitions 
Chapter 2 General administrative provisions 
Chapter 3 Registration 
Chapter 4 Returns and records 
Chapter 5 Information gathering 
Chapter 6 Confidentiality of information 
Chapter 7 Advance rulings 
Chapter 8 Assessments 
Chapter 9 Dispute resolution 
Chapter 10 Tax liability and payment 
Chapter 11 Recovery of tax 
Chapter 12 Interest 
Chapter 13 Refunds 
Chapter 14 Write-off or compromise of tax debts 
Chapter 15 Administrative non-compliance penalties 
Chapter 16 Understatement penalty  
Chapter 17 Criminal offences 
Chapter 18 Reporting of unprofessional conduct 
Chapter 19 General provisions 
Chapter 20 Transitional provisions 
 
 

A SPECIAL NOTE ON THE TAX ADMINISTRATION ACT 

 
The Tax Administration Act was written by the South African Revenue Service (SARS). The ambit 
of the Tax Administration Act was thus determined by SARS's administrative needs for better 
taxation administration. Given the ambit of the Tax Administration Act, this piece of legislation is 
underpinned by just administrative action. As SARS is bound by the requirements for just admini-
strative action in terms of section 33 of the Constitution of South Africa, 1996, any administrative 
action taken by SARS must be reasonable and meet all the constitutional obligations imposed on 
it. 
 
If you are to challenge SARS on any administrative action, you need to take cognisance of two 
requirements, namely any deprivation of taxpayer rights and the specific determination made by 
the Commissioner. If the determination or administrative action taken by SARS complies with the 
principles of just administrative action, there is no breach of taxpayer rights. If the determination 
does not comply with the principles of just administrative action, taxpayer rights have been 
breached. Although the Constitution of South Africa, 1996 provides for administrators to comply 
with the principles of just administrative action, the Promotion of Administrative Justice Act (PAJA) 
goes much further. (We will however not deal with any questions regarding the principle of legality 
or other human rights). 
 
PAJA sets out the necessary procedural requirements for administrators to follow when making 
administrative decisions. Thus, any administrative decision taken by SARS officials must meet 
the requirements of PAJA read together with the provisions of section 33 of the Constitution of 
South Africa, 1996. A determination that meets the above requirements will be considered a 
reasonable determination.  
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HINT WHEN STUDYING THE TAX ADMINISTRATION ACT 

 
DO NOT BE CONCERNED 
 
As the Tax Administration Act consists of 272 sections, it is impossible, for most of us, to 
memorise each provision of every section. Even if you were fortunate and able to memorise each 
provision, it would still not mean that you understand the meaning of its contents and in its context. 
Thus, when studying each section, try to DESCRIBE to yourself or someone else the crux of the 
specific piece of legislation you are studying in your own words. Try to see this specific piece of 
legislation through the lens of the writers. Decide WHY they would have written that specific 
section (for what purpose). If you can formulate your idea as to WHY this specific piece of 
legislation would be relevant, your further study of any provisions of the specific piece of 
legislation would become more meaningful. Remember, for you to vindicate the rights of your 
clients, you have to know the law. The law was written for a purpose – you must know the purpose!  
 

AN INTRODUCTION ABOUT CHANGE 

 
A NEW WAY OF DOING THINGS 
 
As we all know, it is the duty of government to provide services to its people with the taxes 
collected from taxpayers. To provide for these services, government needs to use systems of 
delivery, including a good tax administration system. The South African government has 
earmarked tax administration with a view to enhance administrative functionality for end users 
and taxpayers alike. These changes also brought about a change in tax legislation. These 
changes have been combined into a new piece of legislation called the Tax Administration Act. 
The changes brought about by tax administration law firstly require that tax practitioners acquire 
a good knowledge of the general principles of tax law and secondly, apply it in practice. 
  
All tax legislation must pass constitutional muster and must be read together with the Constitution 
of the Republic of South Africa, 1996. It thus requires tax practitioners to know something about 
the Constitution as well. 
 

 QUESTION: How does the Constitution of South Africa, 1996 read together with the 
Tax Administration Act ensure that taxpayer rights are protected?  

 
  ANSWER: See the discussion at: www.fanews.co.za/article.asp  

 In your own words, describe what advice you would provide to your client to help 
protect his or her rights when faced with an imminent audit by the Commissioner for 
SARS (see Chapter 5 of the Tax Administration Act). 

 
  

http://www.fanews.co.za/article.asps
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CONTRIBUTION OF THE TAX ADMINISTRATION ACT 

 
WHAT NEW CHANGES DOES THE TAX ADMINISTRATION ACT CONTRIBUTE TO THE 
SOUTH AFRICAN TAX LANDSCAPE? 
 
An important contribution by the Tax Administration Act is the fact that it has streamlined and 
combined various administrative provisions that can be construed as similar or generic in nature. 
These administrative provisions were previously duplicated in different tax Acts, which made the 
administration of the various Acts problematic. This new single piece of legislation incorporates 
various administrative processes into a single process and at the same time modernises the 
South African tax administration system. This piece of legislation provides the pillars for further 
reform and modernisation of tax processes and the rewrite of the Income Tax Act. Taxpayer rights 
are now recognised although not specifically described as such. Further, the Act imposes greater 
administrative obligations on SARS as the tax administrator acting on behalf of government.  
 
The Act introduces new definitions and some of them have a more general application. These 
definitions must provide certainty in terms of the interpretation and application of the provisions 
of the law.  
  

 What very specific right does section 57 of the Tax Administration Act describe? 
 
 

SEE WHAT THEY SAY ON YOUTUBE ABOUT THE TAX ADMINISTRATION ACT 

 
DO YOU WANT TO "SEE" WHAT IS SAID ABOUT THE TAX ADMINISTRATION ACT ON 
YOUTUBE? 
 

 Please access the introductory video available on YouTube about the enactment of 
the Tax Administration Act:  

  
 http://www.youtube.com/watch?v=SXfKCOHFYwQ  
 

 There is also a second part to this discussion available on YouTube:  
 
 http://www.youtube.com/watch?v=JvyHfserqDQ  
  

http://www.youtube.com/watch?v=SXfKCOHFYwQa
http://www.youtube.com/watch?v=JvyHfserqDQa
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A SNAPSHOT OVERVIEW OF THE TAX ADMINISTRATION ACT 

 
PICTURE THIS ... 
 
As you would have gathered from the previous sections, the Tax Administration Act is made up 
of different parts of different tax Acts. The secret to this Act lies in the fact that tax practitioners, 
accountants and other persons dealing with this legislation must ensure that their paperwork is in 
order and up to date, that their record-keeping system complies with the relevant provisions of 
the Act in terms of record keeping and that all correspondence with both clients and SARS are 
always in place. 
 
This piece of legislation requires that tax practitioners must be au fait with its regulatory provisions. 
Some of your clients will not be able to understand all the intricacies of this Act and it is therefore 
essential that as a tax practitioner, you become wise in the ways of this piece of tax law.  
 
It is also important that you understand the principle of "pay now argue later" as determined by 
Harms J in the court decision known as Metcash. As already noted, it is the duty of the 
Commissioner for SARS to collect taxes on behalf of the fiscus. However, this duty also carries 
an obligation towards taxpayers. For example, section 57 of the Tax Administration Act defines a 
specific taxpayer right. See if you can identify this right. As an adviser, you need to point out to 
your clients any specific application of the Act that is required and must be fulfilled in terms of the 
law. This Act is your source of knowledge in both the application of tax administration legislation 
and the duties you are required to fulfil. For instance, SARS may lodge a complaint about a 
registered tax practitioner’s non-compliance with an obligation or gross negligence under a tax 
Act to a recognised “controlling body”. This may only be done by a senior SARS official as 
determined under section 241(2) of the Tax Administration Act. However, it also means that the 
person against whom the complaint was lodged has a right to request information from SARS 
(within 21 business days) and the right to lodge an objection in this regard.  
 
Remember, this Act will apply to all other tax Acts as well. It is therefore important to keep abreast 
of the latest amendments and changes in legislation regarding taxation administration. Try to 
familiarise yourself with these changes by regularly attending related workshops, discussing your 
concerns with fellow colleagues and subscribing to SARS newsletters. This will provide you with 
valuable information about any changes in legislation or practice.  
 

  Please read the article about Metcash, which is available at    
 
 http://www.sataxguide.co.za/metcash-trading-ltd-v-csars-63-satc-13/  
  

http://www.sataxguide.co.za/metcash-trading-ltd-v-csars-63-satc-13/a
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Learning Unit 1: General Administration 
and Taxpayer Registration 
 

CHAPTER 1: DEFINITIONS 

 
Definitions are important tools to help you interpret and determine the meaning of words used in 
the Tax Administration Act. 
 
MEANING OF WORDS 
 
Read through the definitions and try to grasp both their literal and purposive meaning.  
 
A clearly written definition can help provide a solid understanding of the true meaning of a word 
and goes far in eliminating ambiguity and vagueness in the law regarding the interpretation of that 
particular word.  
 
The benefits of a clear and understandable definition assist in defining the terms of engagement 
and highlight any limitation in its application in law. 
 
There are 272 sections in the Tax Administration Act. The definitions refer to words that are 
regularly used throughout this Act – knowing the meaning of a word makes it easier to read and 
understand the contents of a particular section.  
 
You will find that some definitions only occupy the space as a reference to another definition. 
 
The definition of "definitions" must be understood as a definition portrayed in another tax Act has 
that meaning if the reference to it is filled by a place-keeper definition. A place-keeper definition 
thus has a cross-reference purpose. This means that unless another meaning is assigned to it in 
terms of the Tax Administration Act, the other meaning in the other tax Act shall apply. Remember 
that a term which was assigned a meaning in another tax Act will be construed as being the final 
meaning so assigned. 
 
The definition of "additional assessment" is a very important definition and it is crucial that you 
understand it. This is an example of a place-keeper definition and the meaning is really assigned 
to it in section 92. Read section 92. You will note that you first need to understand what an 
“assessment” means before you can understand what is meant by an “additional assessment” 
Another example is the “administrative non-compliance penalty”. Its true meaning is assigned to 
it in section 208. If you read section 208, you will notice it has its own set of definitions. This 
seems to be quite confusing, wouldn’t you agree? Perhaps the answer lies therein that a number 
of authors wanted to ensure that their specific understanding of a definition was clearly 
communicated to the user. The definition of “administrative non-compliance penalty” refers to 
“penalty” imposed by SARS. This means that in order for you to conceptualise the meaning of an 
“administrative non-compliance penalty” you first need to comprehend the meaning of “penalty”.  
 
The definition of “business day” is an important definition. This definition refers to a day that is 
thus longer than an ordinary day. Ordinary days would include a Saturday or a Sunday or a public 
holiday. This definition thus deals with court days specifically and one allows for a specific period 
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excluded from this definition but included under Chapter 9 of the Tax Administration Act. Only 
Chapter 9 deals with the “holiday definition”, which means that the days between 16 December 
and 15 January of the next year are excluded days. 
 
The definition of the “date of an assessment” will also be applicable to other tax Acts. Note for 
instance that the Tax Administration Act also applies to the VAT Act. VAT 201 is a self-
assessment, and tax due will be the date you submit your return. Otherwise, the term "date of 
assessment" refers to the date of the issue of an assessment by SARS or the date of the 
submission of a return, which constitutes a self-assessment, as mentioned above. 
 
A definition for “international tax standard” was introduced which means “the international stan-
dard as specified by the Commissioner by public notice for the exchange of tax-related 
information between countries”. This will assist with the exchange of information concerning 
taxpayers abroad.  
 
Reference to "public notice" also means a Gazette notice. An "official publication" means a "public 
notice" issued by a senior SARS official or the Commissioner, especially as it is relevant for 
purposes of what would normally constitute a "practice generally prevailing" or "exceptional 
circumstances". 
 
The definition "original assessment" means the first assessment in respect of a tax period. It refers 
to a specific type of assessment in the same way as an "additional assessment" or "reduced 
assessment". As some of you will recall, "estimated assessment" was used prior to the enactment 
of the new definitions. The use of "original", "reduced" or additional" assessments are now based 
on estimation. 
 
A “return” means a form, declaration, document or other manner of submitting information to 
SARS that incorporates a self-assessment or is [the] a basis on which an assessment is to be 
made by SARS. This includes the submission of a prescribed form to SARS for purposes of both 
self-assessment and assessment by SARS. This relates to information about a chargeable/ 
taxable event (section 3(2)(a)(ii)) and now provides for consistency of provisions in interacting 
between the Income Tax Act and the Tax Administration Act. 
 
“Relevant material” is any information, document or thing that is foreseeably relevant for the 
administration of a tax Act as referred to in section 3 of the Act (tax risk assessment, assessing 
tax, collecting tax, showing non-compliance with an obligation under a tax Act or showing that a 
tax offence was committed). 
 

An “outstanding tax debt” means a tax debt not paid by (a taxpayer) by the day referred to in 
section 162. 
 
“Practice generally prevailing” is another place-keeper definition, as you will find its true meaning 
in section 5(1) of the Tax Administration Act. An important aspect of “practice generally prevailing 
is that it must be noted in an official publication and cannot be construed as an internal SARS 
rule or practice.  
 
Another important SARS definition includes "SARS official". The definition defines a SARS official 
as the Commissioner or an employee of SARS or a person contracted or engaged by SARS, 
other than an external representative. SARS officials work under the control, direction or 
supervision of the Commissioner. 
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A "senior SARS official" means the Commissioner, an employee of SARS or SARS official acting 
on the written authority from the Commissioner and a SARS official occupying a post designated 
by the Commissioner in writing as defined in section 6(3). See also Chapter 2, table 1 in the 
learning units. This table provides more information about the authority bestowed on a senior 
SARS official to act in certain matters. The written authority from the Commissioner is the proof 
that the person you are dealing with is a senior SARS official and you may ask this person for the 
proof. It is submitted that senior SARS officials may partake in tax board proceedings. See section 
6(3) in the Act for further meaning. 
 
A “tax debt” means an amount (of tax due by a person in terms of a tax Act) referred to in section 
169(1) of the Act. 
 
The definition of a tax period consists of different tax periods and must be determined under the 
relevant tax Acts as defined in the following: 
 

 The Income Tax Act in relation to income tax, provisional tax or employee tax  

 The Skills Development Levies Act in relation to skills development levies  

 The Unemployment Insurance Fund (UIF) in relation to unemployment insurance levies  

 The Value-Added Tax Act in relation to value-added tax  

 Other Acts including royalties, diamond exports, securities transfer tax, jeopardy 
assessments and any other taxes 
 

Although it seems that many of the definitions are duly vested in other tax Acts, the Tax Admini-
stration Act nevertheless governs the administration of the other tax Acts. 
 
NOTES: 
 
……………………………………………………………………………………………………………… 

……………………………………………………………………………………………………………… 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………
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CHAPTER 2: GENERAL ADMINISTRATION PROVISIONS 

 
Chapter 2, Part A of the Tax Administration Act contains twenty (20) sections on general matters 
pertaining to the administration of this Act. 
 
Keywords: purpose, administration, application, practice generally prevailing, powers and duties, 
conflict of interest, identity cards, decisions/notices by SARS, delegations, right of appearance in 
proceedings, Tax Ombud 
 
Section 2 Purpose of the Act 
 
Why is it important that I study the Tax Administration Act? 
 
This Act is the most comprehensive piece of legislation seen since the dawn of our new 
Constitution. It must help ensure the effective and efficient collection of tax by aligning all tax 
administration processes. This is done by giving effect to the rights and obligations of taxpayers, 
by prescribing the powers and duties of persons using this Act and must help taxpayers and 
SARS navigate successfully across the new tax administration landscape. 
 
Your knowledge of this legislation will help protect the rights of taxpayers, observe the obligations 
imposed on taxpayers and SARS alike, and will provide for a more equitable application of tax 
administration provisions under this tax Act as underpinned by the Constitution of South Africa, 
1996. The administrative provisions that are specific to a certain tax Act, however, remain in that 
the Act and will not be superseded by the Tax Administration Act. 
 

SPECIAL NOTE 

 
Section 2(d) of the Tax Administration Act refers to "determine the liability of a person for tax". As 
referred to above, whether it is the only intention of the Tax Administration Act to provide for 
effective and efficient collection of tax, it remains an uncertainty whether it must determine an 
outstanding tax liability in addition as set out in section 2(d). 
 
Section 3 Administration of tax Acts 
 
Purpose 
 
1. SARS must administrate this Act. 
 
2. This means  
 

 obtaining information concerning the liability of taxes payable, taxable events and a 
person's tax compliance 

 ascertaining the filing and submission of tax returns, collecting taxes and making 
refunds of overpayments 

 investigating the possible commitment of offences, laying criminal charges and en-
forcing powers and duties 

 performing administrative functions and giving assistance under international tax 
agreements  

 collecting tax debts 

 giving effect to an international tax standard 
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NOTES ON INTERNATIONAL COOPERATION 

 
SARS may obtain relevant information on behalf of the competent authority, collect or conserve 
an amount of tax liability due, and service a document where necessary. 
 
Section 4 Application of the Act 
 

DOES THIS ACT APPLY ONLY TO YOU? 

 
This Act applies to everyone who is liable to comply with this Act or someone acting on behalf of 
another, and it binds SARS. As a tax practitioner is someone who acts on behalf of another 
person, the provisions of the Tax Administration Act applies mutatis mutandis to the tax 
practitioner. 
 
If this Act is silent on the administration of a specific tax Act, the other tax Act prevails. If there is 
any inconsistency in reading together different tax Acts, the provisions of the other Acts shall 
prevail.  
 
Section 5 Practice generally prevailing 
 
Read section 5 of Chapter 2 
 
If SARS has a practice or applies a practice generally prevailing, a taxpayer expects SARS to 
follow that practice in respect of such taxpayer. The meaning of the term has been dealt with in 
various, but occasionally conflicting, cases. Taxpayers are often uncertain of the presence of a 
practice generally prevailing as a result of dependence on certain non-SARS publications, media 
releases, published articles, operational practices or procedures and guides. None of these 
essentially reflect the application or interpretation of a tax Act that is binding on and generally 
applied by the whole of SARS. 
 
This term is well defined in this Act and is no longer confusing. The only sources of SARS's 
binding practices will be official publications, that is, a binding general ruling, an interpretation 
note, a practice note or public notice issued by a senior SARS official or the Commissioner. 
 
This concept is used in this Act in the context of both defining and limiting SARS’s power to issue 
an additional or reduced assessment and placing limitations upon taxpayers in claiming refunds 
(see section 190(1) and chapter 5 of the Tax Administration Act). Where the grounds of objection 
are founded on a change in the practice generally prevailing, which applied on the date of the 
disputed assessment, the period for objection may not be extended. This Act also deals with the 
situation where a practice generally prevailing tends to be one, for example, as a result of 
legislative amendments or rulings by the judiciary that are handed down to an extent material to 
the practice. 
 
However, please note that this section does not refer to any guidelines as such. As set out under 
section 5(3), a binding general ruling is not law and is generally applied by the whole of SARS. 
 
Section 6 Powers and duties of SARS and SARS officials 
 
Read through the applicable section and see the SARS short guide to the Tax Administration Act, 
available at:  
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 http://www.sars.gov.za/Legal/TaxAdmin/Pages/Guides.aspx  
 
Only suitably qualified and experienced SARS officials are provided with delegations to exercise 
or act under provisions of the Tax Administration Act. A senior SARS official is defined as and 
means 
 

the Commissioner, an employee of SARS, or a person contracted by SARS for purposes of 
the administration of a tax Act and who carries out the provisions of a tax Act under the 
control, direction or supervision of the Commissioner. 

 
The levels of authorisation include the Commissioner individually as first level; senior SARS 
officials (who are personally authorised by the Commissioner) as second level; and SARS officials 
who are used in the context of person(s) engaged by the Commissioner in carrying out the 
provisions of the relevant tax Act as third level. The definition of a SARS official is not described 
in the Act. Determining the status of the person dealt with at SARS is important as certain 
authorisations vest in senior SARS officials only. 
 
Aspects of administrative duties include information gathering.  
 
A framework: Powers or functions reserved for senior SARS officials available at: 
 
http://www.sars.gov.za/Legal/TaxAdmin/Pages/Guides.aspx  
 
Table 1: Powers or functions reserved for senior SARS officials  
Power or function delegated to senior SARS official  

Tax Administration 
Act 2011 

Issuing an official publication (definition of official publication)  s 1  

Withdrawing or amending a decision by a SARS official  s 9  

Laying a criminal charge relating to a tax offence  s 11(3)  

Appearing in the tax court and higher courts  s 12  

Authorising a SARS official to conduct an audit or criminal investigation  s 41(1)  

Requiring a person to attend an interview and to produce relevant material  s 47  

Applying to a judge for authorisation to conduct an inquiry  s 50  

Applying to a judge for a search and seizure warrant  s 59  

Authorising a search and seizure without a warrant  s 63  

Extending the period within which an objection must be filed  s 104(4)  

Designating a tax dispute as a test case  s 106(6)  

Extending the period within which an appeal must be lodged  s 107(2)  

Approving the hearing of a matter by the tax board  s 109(1)  

Appearing before the tax board in support of the assessment or "decision" s 113(5)  

Appearing before the tax court in support of the assessment or "decision" s 125(1)  

Approving and signing a settlement agreement  s 147(4)  

Authorising an application to the High Court for a preservation order and 
authorising the seizure of assets subject to the order  

s 163(1) & (11)  

Suspending the payment of disputed tax pending the outcome of an objection 
or appeal or the decision of a court of law and withdrawing or revoking such 
suspension  

s 164  

Appointing a third party to pay to SARS money held or owed to a taxpayer  s 179  

Determining if a third party involved in the financial management of a tax 
debtor is personally liable for the tax debt  

s 180  

Taking conservancy/collection steps requested under an international tax 
agreement  

s 185  

http://www.sars.gov.za/Legal/TaxAdmin/Pages/Guides.aspxa
http://www.sars.gov.za/Legal/TaxAdmin/Pages/Guides.aspx
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Table 1: Powers or functions reserved for senior SARS officials  
Power or function delegated to senior SARS official  

Tax Administration 
Act 2011 

Applying for a court order for repatriation of foreign assets to satisfy local tax 
debts  

s 186  

Temporarily writing off a tax debt and withdrawing this decision if the debt is 
no longer uneconomical to pursue  

s 195  

Permanently writing off a tax debt that is irrecoverable at law or compromised  s 197  

Authorising and signing a compromise agreement in terms of which a portion 
of the tax debt will be written off if the taxpayer pays the remainder  

ss 200 & 204  

Approving a VDP application  s 230  

Laying a complaint with SAPS or the National Prosecuting Authority (NPA) re-
garding tax evasion offences  

s 235(3)  

Lodging a complaint against a "registered tax practitioner" with the relevant 
"controlling body" and disclosing the relevant information  

ss 241 & 242  

Approving the issue of a tax clearance certificate  s 256(3)  

 
Section 7 Conflict of interest 
 
A SARS official cannot become involved in a matter (e.g. writing off a tax debt), if in the previous 
three years, the official has or had a personal, family, social, business, professional, employment 
or financial relationship with the relevant person presenting a conflict of interest. No sanction is 
described under this provision. 
 
Section 8 Identity cards 
 
A person requested to identify himself or herself as a SARS official must do so upon request by 
any member of the public. A person withholding such identity may be assumed not to be a SARS 
official. 
 

 Do you feel that tax practitioners should also be provided with identity cards and 
upon request should show their identity cards – similar to a SARS official?  

 
Section 9 Decision or notice by SARS 
 
Please study section 9 
 
With eFiling there is no assessor. As you do not submit your documents during the eFiling 
process, the material facts are therefore not known to the SARS official (at the other end of the 
line). The taxpayer is requested to provide enough information to make a decision based on the 
information provided by the taxpayer. 
 
Section 9(2), however, states that if the material facts were known to the SARS official at the time 
the decision was made, a notice or decision may not be withdrawn or amended with retrospective 
effect. As the taxpayer is only answering the questions put to him or her during the eFiling 
process, the disclosing of material facts will only happen when the taxpayer submission of the 
necessary documentation follows. Therefore, a decision is based on the "hearsay" evidence of 
the taxpayer only. In this regard also see section 102, which deals specifically with the onus of 
proof in respect of an amount that is taxable or not. 
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Section 9 operates separately from the dispute resolution process (objection/appeals). Section 9 
has been amended to provide for an additional remedy available to aggrieved taxpayers for a 
decision to which there was no internal remedy previously. For example, an assessment which 
contains no reasons for the decision taken, could only be remedied by approaching the High 
Court under PAJA or the office of the Tax Ombud. Now complaints must be handled by the SARS 
Complaints Management Office if referred to, affording taxpayers an internal remedy before 
applying for external assistance. 
 
Section 10 Delegations by the Commissioner  
 
Please study only the following: 
 
Delegations must be in 

 writing and  

 signed  
 
Delegations are  

 subject to limitations and conditions  
 
Delegations may be given to  

 a specific individual or  

 incumbent of a specific post  
 
Delegations may be amended or withdrawn, but the Commissioner ultimately stays responsible 
for the exercise and performance of the delegated power. Under the common law approach, the 
delegated authority becomes effective when signed by the delegating person. In other words, the 
delegation only becomes effective when signed by the [person to whom the delegation is made] 
Commissioner (section 10(b)). Do you know what pp stands for? It is per procuration, meaning 
signing on somebody else’s behalf. 
 

Sections 11 and 12  
 
Only read through sections 11 and 12. 
 
Any amount due or payable by a taxpayer in terms of a cost determination made by the judiciary, 
shall be payable to the National Revenue Fund. 
 
Section 14 Appointment of the Tax Ombud 
 
The Minister of Finance must appoint a person as Tax Ombud for a term of five (5) years, which 
may be renewed. 
 
Sections 15 to 21 Powers and duties of the Tax Ombud 
 
The Tax Ombud is appointed by the Minister of Finance and may only be removed by the Minister 
in the case of misconduct, incapacity or incompetence. 
 
The Tax Ombud will help with 

 administrative difficulties taxpayers may experience  

 the handling of disagreements based on procedural administration of law 

 service matter taxpayers may experience 
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The Tax Ombud is obliged to  

 review and address a complaint by a taxpayer regarding a service matter or a procedural or 
administrative matter arising from the application of the provisions of a tax Act  

 act independently in resolving a complaint  

 provide a taxpayer with information about the mandate and procedures to pursue a 
complaint  

 use informal, fair and cost-effective measures in resolving a complaint  

 facilitate access by taxpayers to complaint-resolution mechanisms within SARS to address 
complaints  

 identify and review systemic and emerging issues related to service matters or applications 
of the provisions of the Act having a negative impact on taxpayers  

 review, at the request of the Minister, any systemic and emerging issue related to a service 
matter or the application of the provisions of the Act or procedural or administrative 
provisions 
 

What may the Tax Ombud not review? 

 Legislation 

 Tax policy 

 SARS policy or practice generally prevailing 

 Matters subjected to objection and appeal, except for an administrative matter that relates 
to such an objection or appeal 
 

How to report a complaint to the Tax Ombud? 
 
Firstly, it is necessary to follow all SARS internal complaints and resolution protocols. Unless 
there are extenuating circumstances, the Tax Ombud will normally only try to resolve a matter 
after due process was followed in terms of internal practices and procedures to resolve matters. 
Taxpayers will be alerted as soon as the office of the Tax Ombud is established. Note that a 
matter dealt with by the Public Protector will not be dealt with by the Tax Ombud. 
 
Feedback 
 
The Tax Ombud must inform the requester of the outcome of the review mandated by the 
Ombud’s office or any action taken in response to the request. This must be dealt with at the time 
and in the manner chosen by the Tax Ombud. The fortunate position the Tax Ombud has is that 
he has access to information, which is in the possession of SARS. 
 
 

CONCLUSION 

 
The establishment of the office of the Tax Ombud was foreshadowed by the SARS Service 
Monitoring Office (SMO). It is presumed that the employees of the SMO will also be incorporated 
into the office of the Tax Ombud. The creation of an independent and effective recourse for 
taxpayers is in line with the objective of providing efficient taxation administration and international 
best practice. However, it is quite disturbing that the recommendations of the Tax Ombud will not 
be binding on taxpayers or SARS. However, if the decision is not accepted by the taxpayer or 
SARS, reasons for such decisions must be provided to the Tax Ombud and may be included by 
the Tax Ombud in a report to the Minister. Does this mean that tax practitioners will do better to 
secure more professional indemnity insurance?  
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Expenditure related to the office of the Tax Ombud as well as the personnel employed in the 
same office is paid for by SARS. Judge President Bernard Ngoepe was appointed as South 
Africa’s first Tax Ombud for a period of three (3) years. His term of duty has again been extended 
for another three (3) years. However, the term has been amended to a period of five (5) years. 
See the article available at: 
 

 http://www.fin24.com/Money/Tax/Tax-ombud-a-boon-for-South-Africans-20131001  
 

  YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1. What limitations apply to the authority of the Tax Ombud (see section 6)? 
2. Identify the mandate of the Tax Ombud and the three specific complaints that the Tax 

Ombud can address in this regard. 
3. Describe the review of a complaint by the Tax Ombud.  
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. What does the administration of a tax Act means? 
2. Describe the mandate of the Tax Ombud. 
3. What factors will the Tax Ombud consider when determining compelling circumstances? 
4. What constitutes a practice generally prevailing? 
 

 

NOTES: 
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………………………………………………………………………………………………………………  

http://www.fin24.com/Money/Tax/Tax-ombud-a-boon-for-South-Africans-20131001s
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CHAPTER 3: REGISTRATION 

 
To make the effective administration of taxpayer information possible, SARS systems provide a 
basis for the single registration of all taxes by taxpayers.  
 
Keywords: registration, communication, taxpayer reference number  
 
Section 22 Registration requirements 
 
Read through sections 22 to 24 of Chapter 3 of the Tax Administration Act 
 
You will notice that a person must register as a taxpayer within 21 business days from the date 
that the taxpayer becomes liable in terms of a tax Act. Where a taxpayer is obliged to register 
with SARS under a tax Act, SARS may register the taxpayer for one or more tax types. The onus 
of obligation is thus removed from the taxpayer in the event that he or she fails to register as 
SARS will automatically register the taxpayer under appropriate circumstances. 
 
Biometric information may include fingerprints, facial recognition, voice recognition, iris or retina 
recognition, or other less intrusive biological data to ensure proper identification of the taxpayer. 
Certain biometric information may be required from a person who must register as a taxpayer. 
Have you considered questions such as where the information will be kept and who may access 
such information? The person in charge of such biometric information has a great responsibility 
to keep the information secret and not to disclose it. 
 
The question arises whether this information may be provided to a third party such as the National 
Prosecuting Authority. Not even the High Court may order the disclosure of biometric information 
unless it is disclosed for purposes of criminal prosecution.  
 
Section 23 Communication of change in registered particulars 
 
Taxpayers must, within 21 business days, communicate to SARS any changes in their personal 
information, which is held by SARS on its information database. This refers to information such 
as a new physical address. A prescribed request for additional information may be required, for 
example under section 25 of the VAT Act. It is important to note that certain personal information 
must be disclosed to SARS within 21 business days relating to a person’s 
 
 postal address 

 physical address 

 representative taxpayer 

 banking particulars 

 electronic address 

 other details required in respect of a public notice 
 
Section 24 Taxpayer reference number 
 
Determine if the use of a taxpayer number is compulsory in all correspondence between a 
taxpayer and SARS. Does the fact that a document does not contain a tax number, invalidate it? 
 
In theory, one taxpayer reference number will be supplied to every taxpayer. If a taxpayer makes 
a payment without disclosing a taxpayer reference number to that correspondence, SARS may 
consider the document to be invalid. Whether the judiciary would come to the same conclusion 
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to penalise a taxpayer concerning a dispute, is another matter. As the taxpayer may in actual fact 
make a bona fide mistake, SARS is obliged to determine whether such a mistake is in actual fact 
making the administration of the tax Act inoperable.  
 
However, as SARS officials must deal with thousands of different taxpayers throughout the year, 
it might also render its own obligation under the tax Act null and void if there are too many 
taxpayers who neglect to render their information on correspondence. Therefore, it is suggested 
that a bona fide error must be handled differently.  
 
As a tax practitioner, ensure that your check list contains specific reference to the submission of 
not only a taxpayer reference number in your correspondence with SARS, but also make sure 
that the correct reference number of the taxpayer is displayed clearly. 
 
 

CONCLUSION 

 
It remains a concern that an enormous amount of taxpayer information must be kept safe. How 
will it be kept safe and who must ensure it will be kept safe are some of the more pertinent 
questions that relate to taxpayer information confidentiality. Another concern remains the fact that 
all taxpayer payments will be made into one account with one taxpayer reference number. If a 
taxpayer makes various payments on behalf of different enterprises or taxes payable, how will 
the differentiation be made with regard to payments for the different taxes? These concerns are 
raised to make you aware of the importance of suitable and secure taxpayer information systems. 
As SARS is obliged to treat taxpayer information confidentially, due regard must be provided for 
protecting and securing its information systems' integrity. 
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:  

 
1. Explain what changes in particulars must be communicated to SARS. 
2. Identify the time period within which changes of particulars must be communicated. 
3. Explain what is meant by a "taxpayer reference number". 
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. Describe the different registration requirements. 
2. What kind of biometric information may be required from a person registering under the Tax 

Administration Act? 
3. Explain what happens where a person fails to register as required in terms of the Tax 

Administration Act. 
4. When will a person be regarded as registered under the Act?   
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Learning Unit 2: Returns, Records and 
Information Gathering 
 

CHAPTER 4: RETURNS AND RECORDS 

 
Read through sections 25 to 39 
 
Chapter 4 contains information related to the obligations imposed by different tax Acts. Systemic 
problems have been addressed by SARS in this regard. In this Chapter, more generic return 
provisions have been incorporated for the modernisation of SARS tax systems. The 
Commissioner is thus afforded greater power to require returns other than those specifically 
referred to in a Tax Act, as a return is one way of information gathering.  
 
Sections 25 to 39 
 
Read carefully through sections 25 to 39 of the Tax Administration Act 
 
Section 25 Submission of return 
 
A taxpayer is obliged to submit a return in respect of a tax period (where so prescribed). The 
submission of a return must be done in the prescribed form and manner. The date specified by 
the Commissioner or made by public notice must be adhered to otherwise administrative penalties 
may be imposed. A return must be true and should reflect all the necessary information required. 
The return must be signed by the taxpayer or by a duly authorised representative. SARS may, 
prior to the issue of an original assessment, require an amended return to rectify an undisputed 
error. A return must contain the required information and must be signed by the taxpayer or by 
the taxpayer’s duly authorised representative. SARS may request a person to submit an amended 
return if an undisputed error was incurred (section 25(5)). 
 
Sections 26 and 27 Third party returns and other returns required 
 
In terms of section 26(1) of the Act, “the Commissioner may by public notice, at the time and place 
and by the due date specified, require a person who employs, pays amounts to, receives amounts 
on behalf of or otherwise transacts with another person, or has control over assets of another 
person, to submit a return by the date specified in the notice”.  
 
Draw up a list of all the persons required to submit third-party returns, for example, banks 
 
Feedback on persons required to submit third-party returns 
 
A "financial institution" as described in paragraph (a)(i) of the definition of "financial institution" in 
the Financial Services Board Act, is required to submit an IT3(b) or IT3(c) or IT3(f) or a data file 
in accordance with SARS's Business Requirement Specification: IT3 Data Submission to SARS 
regarding taxpayers. In respect of an IT3(f), SARS's Business Requirement Specification: 
Insurance Payments, will be applicable. 
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Date for submitting a third-party return 
 
The return for the period 1 March to 31 August must be submitted by 31 October, and the return 
for the period 1 March to end of February must be submitted by 14 June. 
 
Alternative arrangements 
 
SARS may agree that a person, who is required to submit a return in accordance with this 
Schedule, may submit a return in respect of a different period and upon an alternate date, as the 
case may be. 
 
Section 28 Statement concerning accounts 
 
A person who prepares financial statements for another, for example, a bookkeeper or 
accountant, must submit a copy of the certificate of statement, when so requested, setting out 
 

 a detailed examination report  

 from which documents the examination report was written up  

 whether the true facts of transactions, receipts, accruals, payments or debits are disclosed 
  

Section 29 Duty to keep records  
 
Section 29 superimposes a duty on the taxpayer to keep records, books of account and 
documents that was submitted for a tax period and were required to be submitted. Whether it is 
possible to keep abreast with the requirements or duty to keep records in accordance with this 
law is difficult to comprehend. As most accounting systems are very refined, their integration with 
tax law requirements is difficult to perceive as most packages are universal in their application. 
However, books of account must be kept in this regard. 
 
Section 30 and 31 Forms of records kept or retained and inspection of records 
 
Section 30 determines that records must be kept in electronic form, which means that 
 

 the format must be readable  

 the information on the storage device must be complete  

 the location must be in South Africa unless a senior SARS official allows otherwise 

 the records should be kept for a period of five years  

 backup copies and documents where necessary must be kept  

 adherence to the provisions of the Electronic Communications and Transactions Act 25 of 
2002 is obligatory 

 

The submission of a return on eFiling is thus a good example of the simplification of the form and 
manner in which a submission must take place. The contents of a return must contain the correct 
information as prescribed. By submitting the return, the taxpayer signs the return. 
 
Although the cost of securing information and books of account in a safe place can be a costly 
exercise, it still outweighs the fact of having to answer difficult questions during an inspection or 
audit by SARS for which no information exists. The information must be kept in its original form 
for periods determined in terms of the Act (see section 29). This safe place must exist in South 
Africa. 
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A person can keep records in an electronic format (see section 14 of the Electronic Communi-
cations and Transactions Act). Note that you should keep all documents for a period of five years 
and remember that all documents submitted must have a receipt of acknowledgement on your 
client's file. 
 

ALWAYS KEEP PASSWORDS FOR ELECTRONIC DOCUMENTS, LOGIN DETAILS, 
CERTIFICATES ALLOWING ACCESS AND OTHER DETAILS READILY AVAILABLE AND 
CLOSE AT HAND. 

 
Sections 32 to 35  
 
Section 32 provides for the retention of records in case of an audit, objection or appeal to be kept 
until the audit, objection or appeal decision becomes final. Section 33 refers to the translation of 
any communication with SARS that is not in one of the official South African languages.  
 
What is an “arrangement”? 
  
An “arrangement” is defined as any transaction, operation or scheme. These words also emerge 
in section 103(1) of the Income Tax Act. As the meanings of these words are not described in the 
Act, SARS has to look at the meaning the judiciary has endorsed to them or, otherwise, to their 
ordinary meaning. While the focal point of the legislation is a “reportable arrangement”, the 
following connotation may serve as a guideline to the meaning of the words in the context of 
section 76A of the Income Tax Act. 
  
The ordinary meaning of “transaction” according to the Concise Oxford dictionary of current 
English (1990:1), is a “piece of especially commercial business done; a deal; the management of 
business.” 
 
Definitions are important and will give you a better understanding of the law. 
 
What documentation must be provided to SARS for a request in respect of a reportable 
arrangement? 
 
 a summary containing a description of the steps and features of the reportable arrangement 

 a list of all the parties to the arrangement 

 copies of all the signed contracts in respect of the arrangement 

 the financial model of the arrangement in electronic format 
  

Section 36 Excluded arrangements  
 
An arrangement is an excluded arrangement if it is a loan, advance or debt in terms of which 
the debtor or borrower receives an amount of cash and agrees to repay at least the same amount 
of cash to the lender at a determinable future date.  
 
OR 
 
The debtor or borrower receives or will receive perishable goods such as grain and agrees to 
return the same kind and of the same quantity to the lender at a determinable date in future. 
 
Sections 37 to 39 
 
The information required in respect of a reportable arrangement must be disclosed to SARS. The 
requirements include a detailed description of the arrangement, its vital features, whether it is part 
of a larger arrangement and the assumed tax benefits for all participants, including tax deductions 
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and deferred income. All names of participants with their registration numbers and addresses, 
any lists of agreements and any financial model, which might represents any anticipated tax treat-
ment should be submitted. A new definition was added to section 34 of the Tax Administration 
Act: 

Financial reporting standards means, in the case of a company required to submit financial 
statements in terms of the Companies Act, 2008 (Act No. 71 of 2008), financial reporting 
standards prescribed by that Act, or, in any other case, the [Generally Accepted Accounting 
Practice] International Financial Reporting Standards or appropriate financial reporting 
standards that provide a fair presentation of the financial results and position of the taxpayer. 

 
 

CONCLUSION 

 
WHAT DOES THE LAW MEAN IN RESPECT OF REPORTABLE ARRANGEMENTS? 
 
 Look out for reportable arrangements! Some could be dubious schemes. Some are very 

technical. Some have characteristics such as those contemplated in section 80C(2)(b) of 
the Income Tax Act. 

 There are, however, exclusions to the rule (section 36(1)). 
 The required information must be reported or submitted by the promoter or participant in an 

excluded arrangement. 
 SARS must acknowledge the reportable arrangement and issue a reference number in 

respect thereof. 
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:  

 
1. Identify the information a return must contain. 
2. Explain what a third-party return is. 
3. Explain what a certificate or statement concerning accounts is. 
4. Describe what is meant by the duty to keep records. 
5. Explain what a reportable arrangement is. 
6. Explain which arrangements are excluded. 
7. Describe what is meant by a disclosure obligation. 
8. Describe the information to be submitted in respect of a reportable arrangement.  
9. Identify what periods are applicable in terms of the submissions of reportable arrangements.  
 
  

  QUESTIONS FOR SELF-STUDY 

 
1. Identify the information a return must contain. 
2. Describe what a third-party return is. 
3. To whom does the duty to keep records apply? 
4. What periods of retention are applicable?  
5. Describe the form of records to be kept or retained. 
6. Why should records be kept? 
7. Describe what a reportable arrangement is. 
8. Which arrangements are excluded? 
9. Describe the periods of time applicable for keeping records during audits, objections or 

appeals. 
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CHAPTER 5: INFORMATION GATHERING 

 
This Chapter deals with SARS's rules of inspection, verification, audit and criminal investigations.  
 
Keywords: inspection, verification, audit, criminal investigation, search and seizure 
 
Please read through sections 40 to 66 very carefully 
 
WHY IS THIS CHAPTER SO IMPORTANT? 
 
Chapter 5 is one of the single most important pieces of legislation that came into effect in respect 
of the administration of taxation matters. This Chapter deals, among others, with the right to 
privacy, which is a constitutionally embedded and human right. This right is underpinned by the 
Constitution of South Africa, 1996 as one of the most fundamental human rights.  
 
Previously, a taxpayer had no idea of the length of an audit or even when the audit was to be 
finalised. The Tax Administration Act now contains a provision whereby the taxpayer is informed 
of the status of the audit. This must be done within 90 days of the audit commencing at the 
taxpayer's domicile (section 42). Such a report includes relevant aspects such as the ambit, 
current status and outstanding information necessary to be audited or examined. 
 
However, the procedure provides no remedy to a taxpayer should SARS fail its obligation. The 
general feeling is that the unnecessary delay in concluding audits and adhering to obligations 
such as the submission of status reports, only amplify ineffective taxation administration. Bringing 
matters to finality in a diligent manner saves both taxpayers and the fiscus money. Every now 
and then it is important that SARS be seen to provide a service serving society as a whole rather 
than providing taxpayers with the opportunity to approach a court to enforce their rights. It is 
advisable to establish a rapport with the auditors and supervisors as they are mandated to act in 
terms of the Act and to provide the necessary information when failing to adhere to the timelines 
espoused under the Act. 
 
SARS's information-gathering powers have been extended in terms of the powers granted under 
section 74 of the Income Tax Act. Normal audits and field audits have been separated from 
criminal investigations. New powers such as warrantless searches have been created in some 
instances. Time will tell whether the new powers will measure up to constitutional scrutiny in terms 
of the spirit and purport of the Constitution of South Africa, 1996. The purpose of this law is to 
ultimately restrict tax evasion. For example, if documents are seized by SARS, the courts ex post 
facto will keep the documents until a final decision is taken. In Gaertner and Others v Minister of 
Finance and Others (CCT56/13) [2013] ZACC 23; 2014 (1) SA 442 (CC); 2014 (1) BCLR 38 (CC), 
the Constitutional Court held in respect of the Customs and Excise Act (applicable to other tax 
Acts) that no private homes may be entered by the Revenue Authorities unless a warrant was 
issued by a magistrate or judge. Thus, no private residence may be entered without a warrant. 
The idea is thus not to leave SARS without the necessary powers to ensure compliance but to 
ensure taxpayers’ rights are not unjustifiably infringed. 
  
The proposed amendment aims to achieve this in the following way:  
 

 The broad principle embodied in the proposed provision is that an officer may only enter 
premises on authority of a warrant.  
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 There are, however, exceptions to this general rule and certain premises may be entered 
without a warrant: premises licensed or registered in terms of the Act; business premises of 
licensed or registered persons; premises managed or operated by the state or an organ of 
state as part of a port, airport, railway station or land border post; and premises entered with 
the consent of the owner or person in physical control of the premises. 

  

 Warrantless entry to premises for which a warrant is ordinarily required is furthermore 
allowed in circumstances where an officer believes that a warrant would have been issued 
if applied for, but that the delay in obtaining a warrant is likely to defeat the purpose for which 
entry is sought.  

 

 Requirements are provided for the conduct of officers when they enter and search premises 
in these circumstances.  

 
Sections 40 to 66 New information-gathering powers and procedures 
 
According to SARS, taxpayer rights are enhanced and are much clearer now under the Tax 
Administration Act to counterweight SARS's new information-gathering powers. However, 
SARS's information-gathering powers have increased through the workings of the Tax 
Administration Act. The following information is available on SARS website: “SARS Short guide 
to the Tax Administration Act, 28 of 2011”. 
 
In essence, SARS may  
 

 conduct unexpected but restricted inspections at business premises to verify that a taxpayer 
has fulfilled the formal obligations such as registering and maintaining records  

 request information that concerns previous, current and future tax periods or taxable events 
(this is known as real-time audit)  

 request information in respect of an objectively identifiable taxpayer (e.g. where SARS is 
aware of the existence of a transaction that is a taxable event, but not the name of a party 
to the agreement)  

 request information concerning an objectively identifiable class of taxpayers  

 conduct audits on a random or risk-assessment basis  

 obtain information for purposes of revenue estimation  

 ask a taxpayer to attend an interview at a SARS office to clarify issues of concern with a 
view to rendering further auditing unnecessary  

 The right to conduct a search and seizure is retained, but extended to allow SARS officials 
to search premises that are not identified in a warrant, and conduct a search and seizure 
without a warrant in limited circumstances. However, in Gaertner & Others v Minister of 
Finance & Others in the Cape Provincial High Court, the court has now set out the circum-
stances and procedures for reasonably conducting a search and seizure 

 
Relevant material may be required by a senior SARS official to administer a tax Act. The more 
common reasons for requesting information include  
 

 verifying whether a return, declaration or document is accurate 

 auditing a person's (taxpayer’s) tax affairs  

 establishing a person's correct tax liability or refund due 

 collecting an outstanding tax debt  

 investigating whether a person has committed a tax offence and gathering evidence in this 
regard 
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A senior SARS official may now collect relevant information using the following procedures, spe-
cifically 
 

 making a request to a person for information  

 making available relevant material in person during an interview at a SARS office  

 to provide information under oath or solemn declaration  

 performing a field audit or criminal investigation at the premises of a taxpayer  

 an official inquiry before a ruling or chairing officer  

 search and seizure matters  
 
The failure to provide SARS with the necessary information or to respond to questions by a senior 
SARS official can yield both administrative and criminal sanctions unless a taxpayer has just 
cause for such failure.  
 
What are the selection bases for inspection, verification or audit by SARS?  
 
The basis upon which a taxpayer may be elected for an inspection, verification (e.g. through a 
desk audit) or audit is now set as either on a random or risk-assessment basis. This is not the 
basis for criminal investigations which are triggered by indications of the commission of an offence 
under the tax Acts. The random selection process adhered to by SARS is fundamentally a spot 
check based on undiscriminating elements, for instance a simulated or computer-generated 
selection such as picking every tenth taxpayer from a random point of departure. A random audit 
selection process is based on the fact that it is difficult to verify all returns, and that not all risks 
are acknowledged or are evident and observable from the face of a return. A simulated spot check 
or systems-generated selection process or random monitoring by SARS risk engines is thus vital 
to the trustworthiness of the tax system.  
  
Risk-based audit selection is, however, more common in present-day revenue authorities as it 
safeguards that a revenue authority allocates its audit resources to taxpayers who demonstrate 
risks. It comprises assessing the risk profile of taxpayers (risk assessment) and then assigning 
resources in accordance with the risk profiles (resource to risk allocation).  
  
There are clear benefits to risk-based audit selection such as  
 

 more targeted audits and proficient use of SARS's and taxpayers' resources  

 SARS being able to address emerging tax risks in real time and providing tax certainty to 
taxpayers sooner  

 reducing the requirement for long drawn-out audits (usually some years after targeted 
transactions happened)  

 reducing disagreements  

 reducing the occurrence of tax underpayments, administrative penalties and interest  
 
Procurement of actual information from taxpayers and about taxpayers from third parties are vital 
to operational risk management.  
 
Who is authorised to conduct an audit or investigation?  
 
A senior SARS official must establish his or her authority to conduct audits or criminal investi-
gations, as these powers may only be implemented by properly authorised officials and not all 
SARS officials. If a senior SARS official fails to establish this authority, which must be in writing, 
a taxpayer may legally refuse to permit the audit or investigation while waiting for such official to 
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demonstrate that this authority subsists. A SARS official authorised to conduct audits or criminal 
investigations does not need an exact authorisation for each matter audited or investigated. 
However, the authority letter that gives the SARS official general authority to conduct audits or 
criminal investigations will have a validity period. This authority is in addition to the SARS identity 
card and must be shown when requested.  
 
How must a taxpayer be informed in respect of an audit?  
 
Section 42 of the Tax Administration Act prescribes the procedure that SARS has to follow during 
and after an audit. A taxpayer is entitled to be informed of the stage the audit is at, at intervals 
specified by the Commissioner in a public notice. Within 21 business days of the audit being 
finished, the taxpayer must be given a letter of findings. If the audit was inconclusive, SARS must 
inform the taxpayer of this fact. If the audit established that a substantial adjustment should be 
made, then the grounds of the anticipated correction must be set out. The taxpayer may reply to 
the results and the anticipated correction within 21 business days after receiving the findings from 
SARS. In complex matters, both SARS and the taxpayer may deviate from these time periods. 
Note the procedure to be followed in respect of relevant information and the alleged existence of 
legal professional privilege thereof. 
 
Exclusions exist as SARS is exempt from following the reporting and findings requirements if the 
taxpayer waives these rights or if it may impede or prejudice the purpose, progress or outcome 
of the audit. Section 42(5) is therefore a rather precarious provision. Nevertheless, if SARS issues 
an assessment without a prior audit findings letter and opportunity to respond, SARS is then 
required to provide the grounds of the assessment within 21 business days of the assessment or 
the further period that may be mandatory based on the difficulties of the audit. This does not affect 
the right of the taxpayer to request reasons or to object to the assessment.  
 
The Tax Administration Act evidently distinguishes between inspection, verification, audit and 
criminal investigations. The above obligations of SARS to keep the taxpayer informed only arise 
as a consequence of a supposed in-depth audit or criminal investigation.  
 
What taxpayer rights are protected in the course of a criminal investigation?  
 
If a taxpayer is being audited and it seems that a serious tax offence has been committed, then 
the SARS auditor must refer the matter to a senior SARS official in authority of criminal 
investigations. While the audit may continue, any information gathered from the taxpayer after 
referral must be kept separate from a criminal investigation and is not admissible in criminal 
proceedings. Evidence obtained before this referral can be used in a criminal investigation and 
material obtained in the course of an investigation can be used in civil and in criminal proceedings. 
See section 57 of the Act in this regard. 
 
What if the audit prima facie shows a serious tax offence?  
 
When a SARS official executes a criminal investigation, the official is obliged to make a distinction 
of the applicable constitutional rights that a suspect has in a criminal investigation (section 35 of 
the Constitution of South Africa, 1996). The Constitution of South Africa, 1996 protects the 
following rights of a suspect: (See section 35 of the Constitution) 
 

 to remain silent  

 to be informed promptly of the right to remain silent and the consequences of not remaining 
silent  
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 not to be compelled to make any confession or admission that could be used in evidence 
against the person during a criminal trial  

 Associated with this, the Constitution of South Africa, 1996 guards the rights of a suspect 
to choose and be represented by a legal practitioner at his or her own expense, at least until 
arrest, and to be informed of this right promptly. 

 
The rights of a person who is a suspect are also protected as follows:  
 
 An admission of an offence by a taxpayer made in the course of information gathering by 

SARS is not admissible in criminal proceedings, unless held otherwise by a court. 
 An inspection and an interview under sections 45 and 47 cannot be used when conducting 

a criminal investigation.  
 Only a suspect is afforded the rights invoked under section 35 of the Constitution of South 

Africa, 1996.  
 
What about inspections by SARS? 
 
SARS may, without prior notice, arrive at and inspect premises. However, Gaertner supra sets 
out the appropriate circumstances and applicable conditions. These inspections will naturally be 
used for broadening the tax base for purposes of verification, for example, a business for 
purposes of VAT registration.  
 
The following are applicable to inspections:  
 

 The inspection may only be conducted for administering a tax Act.  

 SARS may arrive without prior notice. 

 The SARS official must identify himself or herself when duly requested. 

 A SARS official must, however, have a reasonable belief before entering the premises that 
business or a trade is carried on (e.g. signs at the entrance, clients coming and going, third-
party information).  

 
The inspection of the premises may only be done to conclude (section 45(1))  
 

 the identity of the person occupying the premises  

 whether the person occupying the premises is registered for tax  

 whether the person is keeping records in the required format  

 A SARS official may not enter a dwelling-house or domestic premises, except any part 
thereof that is used for trade, without the consent of the occupant.  

 
What does the request for relevant material involve (section 46)?  
 
SARS may direct a request for information to a taxpayer or another person, usually a third party 
that has information about the taxpayer, to provide information to SARS. The request is normally 
done by way of a written communication and the taxpayer will be asked to provide the requested 
information or offer a written clarification. A request for relevant material is not limited to a formal 
audit or investigation, but may be applied for any purpose connected to the administration of a 
tax Act, including a simple verification of registration and other details, compliance with any 
obligation imposed under a tax Act such as reporting or reportable arrangements or a so-called 
desk audit. Relevant material may be obtained by SARS from records held by a “connected 
person”, located outside the Republic. 
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A senior SARS official can also request a taxpayer to provide information under oath or solemn 
declaration. The limitations on a request for relevant material are as follows: 
 

 A request for information must be related to and within the ambit of the administration of the 
tax Acts, for example in the case of a request for income tax information the request must 
be related to the Income Tax Act.  

 The request for information may only be used to obtain relevant material. 

 The request for information is restricted to the records maintained or that should reasonably 
be maintained by a person. The person is accordingly not obliged to obtain or gather 
information outside such records to comply with an information request.  

 Relevant material required by SARS in the request for information must be referred to in the 
request with reasonable specificity.  

 Relevant material requested by SARS for revenue estimation purposes are limited to the 
information in this regard that a taxpayer has available.  

 
The obligations and rights of a taxpayer or person from whom information is requested are 
  

 to submit the relevant material to SARS in as complete a manner as possible and in the 
manner requested, for example under oath or solemn declaration  

 to submit the specified relevant material to SARS at the place and within the time specified 
in the request  

 If the taxpayer is unable to provide the information within the stretch of time provided for, 
the taxpayer must request SARS on reasonable grounds to extend the period within which 
the relevant material must be submitted.  

 
It is a criminal offence under the Tax Administration Act if a taxpayer without just cause refuses 
or neglects to 
  

 furnish, produce or make available any information, document or thing, excluding informa-
tion for the purpose of revenue estimation  

 reply to or answer honestly and completely any questions put to the taxpayer by a SARS 
official  

 take an oath or make a solemn declaration 
 
The non-compliance with a request for information may also trigger an administrative non-com-
pliance penalty, which will be discussed later on.  
 
What about producing relevant material in person (section 47)?  
 
SARS may have some worries rising from returns or from other sources, for example third-party 
information, which it may wish to clarify during an interview with the taxpayer concerned in the 
hope of rendering further verification or audit unnecessary. From the perspective of the person 
being interviewed, this is a mechanism to possibly avoid more intrusive and potentially protracted 
verification and audit.  
 
What may SARS do in a case such as this?  
 

 Require the taxpayer by notice, whether or not chargeable to tax, to attend an interview at 
the time and place specified in the notification with reasonable prior notice.  

 The purpose of the interview may be to determine whether a taxpayer is chargeable to tax.  

 The taxpayer may be questioned during the interview.  
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 The notification must require the taxpayer to produce information at the interview.  

 Interview an employee of the person concerning relevant material or a person who holds an 
office with such a person. 
 

The limitations of requiring a person to attend an interview and produce relevant material are as 
follows:  
 

 A senior SARS official is obliged to authorise and issue the notification, although the inter-
view itself may be performed by a SARS official under the control of a senior SARS official.  

 The interview is restricted to the tax affairs of the taxpayer who is duly obliged to attend, that 
is, a third party may not be interviewed regarding the tax affairs of another person. 

 The purpose of the interview, in addition to be narrowed to the administration of a tax Act, 
is further limited in that it may only be used for purposes of clarifying issues of concern to 
SARS to render further verification or audit unnecessary and may not be used for purposes 
of a criminal investigation.  

 The interview or questioning may not be done under oath or solemn declaration unless the 
person consents thereto.  

 The information requested to be produced must be relevant material referred to in the notice 
with reasonable specificity.  

 The taxpayer who is required to be present at the interview may decline to attend an 
interview if the distance between the place designated in the notice and the usual place of 
business or residence of the person exceeds the distance prescribed by the Commissioner 
by public notice.  
 

What about a field audit or criminal investigation?  
 
During a field audit or investigation, SARS must provide prior notice to the taxpayer of at least ten 
days. The notice of the field audit or criminal investigation must  
 

 be issued by a SARS official duly authorised to conduct an audit or investigation  

 state the place where and date and time (which must be during business hours) when the 
audit or investigation is due to start  

 indicate the initial basis and scope of the audit or investigation. The reason that only the 
initial basis and scope can be indicated is premised on the reality that such initial 
basis and scope, for example an income tax audit, often expand as evidence of non-
compliance or tax offences in respect of another tax type such as value-added tax is 
discovered.  

 
Are there any exemptions to the above?  
 

 SARS is not required to give the notice if the person waives the right to receive the notice. 
For example, where a person contacts SARS with a request to conduct the field audit or 
investigation within a shorter period to fit in with other commitments, and the person is 
prepared to make the arrangements with SARS without requiring the notice.  

 If the person, at least five business days before the date listed in the notice, advances rea-
sonable grounds for varying the notice, SARS may vary the notice accordingly, subject to 
conditions SARS may impose with regard to preparatory measures for the audit or 
investigation.  

 The audit or investigation must be in connection with the administration of a tax Act and only 
relevant material may be required.  
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 Only a SARS official duly authorised to conduct an audit or investigation may conduct the 
field audit or criminal investigation and may be required by the person at the premises to 
demonstrate this authority.  

 A SARS official may not enter a dwelling-house or domestic premises, except any part 
thereof used for the purposes of trade, without the consent of the occupier.  
 

What reasonable assistance should the taxpayer provide?  
 
An obligation is imposed on the person on whose premises the audit or criminal investigation is 
carried out to provide such reasonable assistance as may be required by SARS to conduct the 
audit or investigation, including  
 
 making available appropriate facilities to the extent that such facilities are available, for 

example photocopying facilities  
 answering questions relating to the audit or investigation  
 submitting relevant material as requested  
 
If a SARS official uses photocopying facilities at a taxpayer's premises, the taxpayer may recover 
costs from SARS after completion of the audit (or at the person's request on a monthly basis) for 
the use of photocopying facilities in accordance with the fees prescribed in terms of the Promotion 
of Access of Information Act 2000. No person at the premises may without just cause obstruct a 
SARS official from carrying out the audit or investigation or refuse to provide access or assistance 
as required. Any such obstruction or refusal to do so is a criminal offence and may produce an 
administrative non-compliance penalty.  
 
What is the purpose of an inquiry? 
 
An inquiry is a more formal process where witnesses are subpoenaed and evidence led and 
cross-examined under oath or solemn declaration. It does, however, remain an information-
gathering mechanism. Prior to an inquiry into the tax affairs of a taxpayer being held, SARS must 
apply ex parte to a judge of the High Court each time an inquiry is sought. The judge basically 
issues an order in terms of which a specific person is designated to act as chairing officer at the 
inquiry and has certain powers to regulate the inquiry event. The purpose of the inquiry is to obtain 
information and, subject to the right against self-incrimination, SARS may use evidence given by 
a person under oath or solemn declaration at an inquiry in a subsequent proceeding involving the 
person or another person.  
 
What are the limitations on an inquiry?  
 
A senior SARS official must authorise the application to the judge and authorise a person to 
conduct an inquiry on behalf of SARS for the purposes of the administration of a tax Act. The 
application must be supported by information supplied under oath or solemn declaration by 
SARS, establishing the facts on which the application is based.  
 
Minister for Safety and Security v Van der Merwe and others (CCT90/10) [2011] ZACC19; 2011 
(5) SA 61(CC); 2011 (9) BCLR 961 (CC); 2011 (2) SACR 301 (CC) (a Constitutional Court 
decision) is indicative of what should be stated in an affidavit. The judge must be satisfied from 
such information under oath or solemn declaration that  
 
 a person failed to comply with an obligation imposed under a tax Act or  

 a person has committed a tax offence and  

 relevant material is likely to be revealed during the inquiry which may provide proof of the 
failure to comply or of the commission of the tax offence 
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The order must (i) designate a chairing officer before whom the inquiry is to be held; (ii) identify 
the person alleged to have failed to comply with an obligation or committed a tax offence; (iii) refer 
to the alleged non-compliance or tax offence to be inquired into; (iv) be reasonably specific as to 
the ambit of the inquiry; and (v) be provided to the appointed chairing officer. The chairing officer 
selected by the judge to conduct the inquiry must be a member of the panel of advocates and 
attorneys appointed as chairpersons of the tax board.  
 
What are the obligations and powers of a chairing officer during an inquiry? 
 
The chairing or presiding officer of the inquiry has the following obligations and powers: 
  

 determining the conduct of the inquiry as the presiding officer thinks fit  

 ensuring that the inquiry proceedings are recorded at a standard that would meet the 
standard required for the proceedings and evidence to be used in a court of law  

 subpoenaing any person, whether or not chargeable to tax and whether or not he or she is 
the person whose tax affairs are being investigated, to appear at the inquiry to be examined 
under oath by the person authorised to conduct the inquiry on behalf of SARS and to 
produce relevant material  

 issuing a warrant of arrest should that person fail to appear or fail to stay in attendance at 
the inquiry until excused, and convicting the person of a criminal offence for such failure  

 holding a person in contempt  

 directing that a person receive witness fees to attend in accordance with the tariffs 
prescribed in terms of the Magistrates' Courts Act  

 ensuring that the inquiry is private and confidential and on request, excluding a person from 
the inquiry if the person's attendance is prejudicial to the inquiry 

 
What are the rights of a person subpoenaed to an inquiry?  
 

 advancing just cause why he or she cannot attend or testify  

 having a representative present when he or she appears as a witness  

 Although the person may not refuse to answer a question during an inquiry on the grounds 
that it may incriminate the person, incriminating evidence obtained during the inquiry is not 
admissible in criminal proceedings against the person giving the evidence, unless the pro-
ceedings relate to  

- administering or taking an oath or administering or making a solemn declaration  
- giving false evidence or making a false statement or  
-  the failure to answer questions lawfully put to the person, fully and satisfactorily 

 
If a High Court orders otherwise, an inquiry must proceed despite the fact that a civil or criminal 
proceeding is pending or contemplated against or involves 
  

 the person alleged to have failed to comply with an obligation under a tax Act or committed 
a tax offence  

 a witness or potential witness in the inquiry or  

 another person whose affairs may be investigated in the course of the inquiry 
 
Information disclosed during an inquiry constitutes taxpayer information and is subject to the 
confidentiality provisions of the Tax Administration Act. 
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What is the purpose of a search and seizure warrant?  
 
For purposes of information gathering, SARS may, unannounced, enter premises where relevant 
material is being kept, conduct a search of a person's premises and seize relevant material under 
a search and seizure warrant issued by a judge or magistrate. SARS may apply ex parte to a 
judge of the High Court or a magistrate for a warrant.  
 
What limitations are important for the issuing of a warrant?  
 

 A senior SARS official must authorise the application to the judge or magistrate for a warrant 
for search and seizure for the purposes of the administration of a tax Act.  

 SARS may only apply to a magistrate for a warrant if the matter relates to an audit or 
investigation where the estimated tax in dispute does not exceed the amount determined 
under the Tax Administration Act.  

 The application must be supported by information under oath or solemn declaration by 
SARS establishing the facts on which the application is based.  

 The judge must be satisfied from such information under oath or solemn declaration 
that  

 
-  a person failed to comply with an obligation imposed under a tax Act or committed a 

tax offence and  
-  relevant material likely to be found on the premises specified in the application may 

provide evidence of the failure to comply or commission of the offence 
  
A warrant issued by the judge or magistrate must contain the following:  
 

 the alleged failure to comply or offence that is the basis for the application  

 the person alleged to have failed to comply or to have committed the offence  

 the premises to be searched  

 the fact that relevant material is likely to be found on the premises 
 
What powers are granted under the warrant (section 61(3))? 
 
Under the warrant, a SARS official may 
  

 open or cause to be opened or removed in conducting a search, anything which the official 
suspects to contain relevant material  

 seize any relevant material  

 seize and retain a computer or storage device in which relevant material is stored for as long 
as it is necessary to copy the material required  

 make extracts from or copies of relevant material, for example where the removal of original 
documents or computers may prejudice the continuance of a taxpayer's business  

 require from a person an explanation of relevant material found at the premises  

 search anyone who is on the premises  

 require a person on the premises to assist SARS provided that the assistance is reasonable, 
for example asking a person where certain information is kept  

 if the premises listed in the warrant is a vessel, aircraft or vehicle, stop and board the vessel, 
aircraft or vehicle, search the vessel, aircraft or vehicle or a person found in the vessel, 
aircraft or vehicle, and question the person with respect to a matter dealt with in a tax Act  
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 if material is kept at premises not identified in the warrant, also search those premises if a 
senior SARS official authorises it on the basis that there is reasonable grounds to believe 
that  

- the relevant material referred to in the warrant application and included in a warrant is 
at premises not identified in the warrant and may be removed or destroyed  

-  a warrant cannot be obtained in time to prevent the removal or destruction of the 
relevant material  

-  the delay in obtaining a warrant would defeat the object of the search and seizure  
 
NOTE: Despite the existence of the above reasonable belief, a SARS official may not enter 
a dwelling-house or domestic premises, except any part thereof used for purposes of 
trade, without the consent of the occupant.  
  
What limitations are applicable in carrying out the warrant?  
 
The following limitations apply to carrying out the warrant:  
 

 The warrant must be exercised within 45 business days or such further period as a judge or 
magistrate deems appropriate on good cause shown by SARS – on good cause shown 
essentially means a person must provide grounds why it would be just and equitable to both 
parties involved that this period be extended.  

 When the SARS officials arrive at the premises, they must produce the warrant to the person 
in charge of the premises. A failure to produce a warrant entitles a person to refuse access 
to the officials.  

 The search must be carried out with due regard to decency and order. 

 SARS may only search a person if the official is of the same gender as the person being 
searched. 

 SARS must make an inventory of the relevant material seized and provide a copy thereof to 
the person. The inventory must be in the form, manner and at the time that is reasonable 
under the circumstances. For example, if a large number of documents are seized, it may 
only be possible to provide the inventory at a later stage.  

 If the SARS official seizes relevant material, the official must ensure that the relevant 
material seized is preserved and retained until it is no longer required for  

- the investigation into the non-compliance or tax offence on which the warrant was 
based or  

 - any legal proceedings under a tax Act or criminal proceedings in which the material is 
required to be used  

  
In respect of relevant material that may be alleged to be subject to legal professional privilege, 
the following applies:  
 
If SARS anticipates that a person will or a person alleges the existence of legal professional 
privilege in respect of relevant material that SARS wants to seize SARS must 
  

 seal the material if an independent attorney is not present  

 make arrangements with such an attorney to take receipt of the material  

 as soon as is reasonably possible, hand over the material to the attorney 

 The attorney must within 21 business days make a determination of whether the privilege 
applies and any party dissatisfied with the determination may apply to a court for relief. 

 The attorney must retain the relevant material pending final resolution of the dispute by the 
parties or an order of court. 
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What are the rights of an affected person (section 65)?  
 
A person whose premises are subject to a search and seizure or to whose affairs seized relevant 
material relates, has the following specific rights:  
 

 The right to examine and copy the seized material (including) 
  
- at the person's cost in accordance with the fees prescribed in accordance with the 

Promotion of Access to Information Act  
-  during normal business hours  
-  under the supervision determined by a senior SARS official 

 

 The right to request SARS to return some or all of the seized material and compensation for 
physical damage affected during the conduct of the search and seizure and, if SARS refuses 
the request, the right to apply to a High Court for an order to this effect. The court may  
-  on good cause shown, make the order as it deems fit  
-  if the court sets aside the warrant or orders the return of the seized material, authorise 

SARS to retain the original or a copy of any relevant material in the interests of justice 
 

Any abuse of this power by SARS may be addressed by using the general remedies of taxpayers 
in the Tax Administration Act, SARS administrative complaints resolution procedures, the Tax 
Ombud and the Promotion of Administrative Justice Act.  
 
What is the purpose of search and seizure without a warrant (section 63)?  
 
The power to conduct a warrantless search and seizure is a narrow exception to the requirement 
that searches and seizures occur pursuant to a warrant. However, such narrow exceptions occur 
frequently in South African law, and our courts, including the Constitutional Court, have 
emphasised that such narrow exceptions to the warrant requirement are appropriate. Several 
other tax jurisdictions also have warrantless search and seizure powers. This power should, for 
example, assist in tax base broadening and addressing the reality that tax evaders who, upon 
approach by SARS, waste no time in destroying all records and evidence of their fraudulent 
activities and details of income derived.  
 
What limitations are applicable?  
 
A warrantless search is only permitted if the owner or person in control of the premises so 
consents in writing or if no consent is given, if a senior SARS official on reasonable grounds is 
satisfied that  
 

 there may be an imminent removal or destruction of relevant material likely to be found on 
the premises  

 if SARS applies for a search warrant under its statutory power to do so, a search warrant 
will be issued 

 the delay in obtaining a warrant would defeat the object of the search and seizure  
 
Furthermore, there are certain other safeguards  
 
A SARS official must before carrying out the search, inform the owner or person in control of the 
premises 
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 of the legislative basis of the search and seizure, that is, that the search is being conducted 
under an empowering provision under the Tax Administration Act  

 of the alleged failure to comply with an obligation imposed under a tax Act or tax offence 
that is the basis for the search 

 that the search may only be carried out in the same manner and subject to the same 
statutory limitations as a search in terms of a warrant 

 that a SARS official may not enter a dwelling-house or domestic premises, except any part 
thereof used for purposes of trade, without the consent of the occupant  

 
What are the rights of an affected person?  
  
A person affected by the warrantless search and seizure would have the same rights and 
remedies as under search and seizure under a warrant. A warrantless search will be justiciable 
by the court, which can inquire into the grounds and decide whether they are reasonable. A court 
could also be approached on an urgent basis for interlocutory relief regarding the custody or 
sealing of the documents pending an application to set aside the search and seizure.  
 
 

CONCLUSION 

 
As a taxpayer, you are obliged to provide access to SARS to enter your premises if a warrant, 
which was granted by a judge of the High Court in terms of the applicable court rules, is produced. 
According to the decision by the judiciary in Gaertner & Others v Minister of Finance & Others 
[2013] ZAWCHC 54, warrantless searches as provided for in the Tax Administration Act are 
justifiable.  
 
A warrantless non-routine search is justifiable if it relates to the operations of business. A search 
of an unregistered person's premises without a judicial warrant is not justifiable (Gaertner supra). 
It is important not to obstruct SARS officials in their business as they are obliged to perform their 
duties by law. Legal professional privilege applies in respect of relevant material to be seized. 
Any documentation prepared for legal action is privileged information. Source documents are, 
however, excluded.  
 
A taxpayer whose documents have been removed may request SARS to return some or all of the 
seized material and request payment for costs of physical damage to his or her property during a 
search and seizure. There is no period applicable for the retention of seized material under the 
Tax Administration Act.  
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1. Explain what information gathering powers SARS has under the Tax Administration Act. 
2. Describe on which basis inspection, verification or audit will be administered by SARS. 
3. Describe the ways in which SARS can obtain information. 
4. Describe the different types of information-gathering powers. 
5. Explain the processes of selection for inspection, verification or audit. 
6. Describe the general rules applicable to a referral for a criminal investigation. 
7. Explain what is meant by a request for relevant material. 
8. Identify the scope of a field audit by SARS.  
9. Describe the procedure followed under a field audit. 
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10. Explain what assistance a taxpayer is obliged to provide to SARS during a field audit or 
criminal investigation.  

11. Describe enquiry proceedings. 
12. Describe to your client what important considerations must be taken into account during a 

search and seizure.  
13. Explain under what circumstances a warrant will be issued.  
14. Explain a search without a warrant. 
15. Explain what will constitute legal professional privilege. 
16. Explain what questioning by SARS would involve. 
17. Explain what self-incrimination means. 
18. Identify what rights of taxpayers must be taken into account during search and seizure. 
19. Explain what assistance a taxpayer must provide to SARS during search and seizure.  
20. Describe the process of applying for the return of relevant material. 
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. On what basis does SARS select a person for inspection, verification or audit? 
2. When will a member of the public assume an official is authorised to conduct a field audit? 
3. When will SARS refer a matter for criminal investigation? 
4. When may an inspection be conducted at a person's home? 
5. When may an inspection be conducted at a business? 
6. What constitutes relevant information? 
7. Under what circumstances will SARS call a person to an interview? 
8. What reasonable assistance should a taxpayer provide to officials during a field audit? 
9. What grounds have to be satisfied before a judge will grant an inquiry order? 
10. Identify important aspects related to incriminating evidence. 
11. When will the application for a warrant be granted to SARS? 
12. What important information must a warrant contain? 
13. Is the issuance of a warrant limited to a time period? 
14. In carrying out a search, what actions are condoned by the Tax Administration Act? 
15. Describe what a warrantless search entails. 
16. When may a search be conducted without a warrant? 
17. Describe the ambit of legal professional privilege. 
18. When may a person decline an interview called by SARS?  
19. How will you ensure your client is treated fairly by SARS during a search and seizure?  
20. Explain what information you will provide to your client when a search and seizure is about 

to take place. 
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CHAPTER 6: CONFIDENTIALITY OF INFORMATION 

 
Study sections 67 to 74 
 
INTRODUCTION  
 
WHAT IS THE SECRECY ALL ABOUT? 
 
Information collected about individuals cannot simply be used as and where necessary. Even our 
Constitution guarantees the right to protection of information. The new Protection of Personal 
Information Act, 2013 (POPI Act) legislation also provides further protection of people's personal 
information. As taxpayers have a right to expect that any information they provide will not be 
disclosed to a third party, such information must remain confidential. As SARS is bound by the 
provisions of the Promotion of Access to Information Act 2000 (see section 35(1)), information 
about taxpayer information must be protected and not disclosed unless in terms of a court ruling 
or limited disclosure for the purposes of law enforcement. Biometric information is also 
confidential information and must be treated as such. 
 

GENERAL PROHIBITION OF DISCLOSURE 

 
WHAT SHOULD YOU KNOW ABOUT DISCLOSURE OF INFORMATION? 
 

This section contains many provisions where you need to read in other provisions. Section 
67(1)(a) can only be interpreted once you have an understanding of section 68(1). As section 
67(1) deals with SARS confidential information, the application of section 68(1) revolves around 
the meaning of SARS confidential information. This information includes  
 

 personal information about SARS officials, living or deceased (note reference to personal)  

 information subject to legal professional privilege vested in SARS  

 information supplied by a third party in confidence to SARS  

 information relating to investigations/prosecutions (section 39 of the Promotion of Access to 
Information Act – PAIA)  

 information relating to the operations of SARS  

 information about research for or by SARS  

 information that could prejudice South Africa's economic interests or financial welfare  

 information provided by another state/international organisation to SARS in confidence  

 a computer program owned by SARS  

 information relating to the security of SARS systems or any property  
 
Section 67(4) is another example of a specific section that can only be interpreted by reading in 
another section. Four other sections have to be read in before you can continue to read section 
67(4). This makes it very difficult to understand the ambit of section 67(4). A less onerous 
approach is to firstly understand this section by summarising the following four related sections: 
 

 Section 68 deals with the kind of information that is confidential.  

 Section 69 refers to the kind of information that may not be disclosed by any SARS officials. 
Section 69(8)(e) refers to a list of approved pension and preservation funds,  

 Section 70 means information that may be disclosed by SARS officials to other entities.  

 Section 71 relates only to information that should be disclosed if ordered so by a judge of 
the High Court.  
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Section 72 is a very important provision. A taxpayer is obliged to comply with legislation. In 
addition, the following applies:  
 

 A taxpayer MUST complete and FILE a return (this also applies to the taxpayer’s repre-
sentative acting on his or her behalf). 

 A taxpayer is obliged to answer even if it leads to self-incrimination (section 57).  

 The admittance to a tax offence is admissible in criminal proceedings against the taxpayer 
for a tax offence. 
 

However, section 72(2) states that an admission made under a request for information by SARS 
(see Chapter 5) is not admissible against the taxpayer in criminal proceedings. 
 
The courts however, may determine otherwise in respect of the provisions of section 72 relating 
to admissibility or not. 
 
A taxpayer or his or her representative may request information relating to the taxpayer of an 
assessment or a decision (section 73). A nominal fee will be payable for making copies available 
to the requestor. 
 
 

CONCLUSION 

 
SARS is not prohibited from disclosing information about a taxpayer to the South African Police 
Service or National Prosecuting Authority or persons referred to under subsections 70(1) to 70(6). 
A taxpayer cannot refuse to complete a return, which is due under a tax Act on the grounds that 
it may be self-incriminating (section 72).  
 
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1.  Explain what is meant by “confidentiality of information”. 
2.  Identify what information would constitute SARS confidential information. 
3.  Explain in your own words what section 72 of the Tax Administration Act means. 
 
 

 QUESTIONS FOR SELF-STUDY 

 
1. May SARS publish the names of tax offenders? 
 
(HINT: STUDY THE APPLICABLE SECTION IN THE TAX ADMINISTRATION ACT AND 
DETERMINE UNDER WHICH CIRCUMSTANCES SARS WILL MAKE THE NAMES KNOWN.)  
 
Yes, but only if the person was convicted of the offence and all appeal or review proceedings 
have been completed or were not instituted in the time allowed to do so.  
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2.  Do you believe it is fair to force a taxpayer to answer any question if it may lead to 

self-incrimination? 

(HINT: Study section 35 of the Constitution of South Africa, 1996 and the applicable section in 
the Tax Administration Act). R v Jarvis [2002] 3 SRC 757, a Canadian Supreme Court decision, 
deals exclusively with this and other related questions.) 
 
3.  Can the State sue for defamation? 
 
It is submitted that the State cannot sue for defamation. For instance, one state's insult of another 
must be heard in an international court. The international court cannot be approached with due 
regard for such matters. However, the State can disclose information about taxpayers in relation 
to the publication of names of offenders in terms of section 74 of the Tax Administration Act.  
 
In a matter concerning a claim for defamation, an official working for SARS became the subject 
matter of a defamation suit, but only in her personal capacity. For instance, see what Hiemstra J 
had to say about a scandalous posting on Facebook: 
 

  http://www.iol.co.za/news/crime-courts/facebook-post-costs-couple-r40-000-
1.1573165  

 
 
NOTES: 
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http://www.iol.co.za/news/crime-courts/facebook-post-costs-couple-r40-000-1.1573165a
http://www.iol.co.za/news/crime-courts/facebook-post-costs-couple-r40-000-1.1573165a
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Learning Unit 3: Assessments and 
Dispute Resolution 
 

CHAPTER 7: ADVANCE RULINGS 

 
Read through sections 75 to 90 
 
LET US START WITH THE DEFINITIONS 
 
An advance ruling means 
 
 a binding general ruling or  
 a binding private ruling or  
 a binding class ruling  
 
WHERE DO ADVANCE RULINGS COME FROM? 
 
Advance rulings under the Tax Administration Act are replications of sections 76B to 76S of the 
Income Tax Act 58 of 1962.  
 
WHY WOULD WE REQUEST AN ADVANCE RULING? 
 
 where one or more parties to a proposed transaction, if unsure about a future tax position, 

require a written statement in terms of that proposed transaction 

 in respect of other tax consequences 

 in terms of the application of a tax Act  
 

HOW DO YOU REQUEST A RULING? 
 
A taxpayer can request an advance tax ruling if unsure about a future tax position or other tax 
consequence. A senior SARS official issues an advance ruling. The advance ruling can be 
categorised into different binding private rulings or class rulings. A description of the proposed 
transaction must be included in the signed form by a senior SARS official. 
 
An application for advance rulings are made in the prescribed form and manner as determined in 
section 79 of the Tax Administration Act. Requests for an opinion, conclusion or determination by 
SARS can include the market value of assets, the full description of the transaction, all information 
related to persons involved in the proposed transaction or additional information SARS may 
require. An application can be rejected on any of the grounds listed above. The fees required and 
payable in respect of advance rulings will be provided to the applicant in the form of an estimate.  
 
A binding private ruling or binding class ruling ceases to be effective if the provision is repealed 
or amended or a court overturns or modifies its contents. SARS may withdraw a ruling at any 
time. The ruling will be binding for a particular tax period or indefinitely. A binding general ruling 
may be issued as an interpretation note by the Commissioner. Procedures and guidelines in 
respect of advance rulings are published on SARS's website. 
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 IS THERE AN EXAMPLE OF THE CONSEQUENCES OF A BINDING PRIVATE 
RULING FOR A TAXPAYER? 

 
SARS gave an interesting binding private ruling relating to the tax consequences of the 
renunciation of an inheritance.  
 
See the article at: 
 
http://www.polity.org.za/article/new-binding-private-ruling-tax-consequences-of-the-renun 
ciation-of-an-inheritance-2013-08-30?utm_source=Creamer+Media+FDE+service&utm 
medium=email&utm_campaign=NDPP%2C+SIU+heads+appointed+%7C+Municipalities+ 
fail+to+spend+budgets+%7C+SA+DRC+troops+well-equipped&utm_term=http%3A%2F% 
 
 

CONCLUSION 

 
Advance rulings are guidelines. SARS may make an advance ruling on a provision in a tax Act. 
The purpose of an advance ruling is to promote clarity, consistency and certainty about the 
application and interpretation of a provision in a tax Act. SARS provides a step-by-step guide of 
the process of the advance tax rulings system on its website. 
 
THE INFORMATION BELOW REGARDING ADVANCE TAX RULINGS IS NOT IMPORTANT 
FOR EXAMINATION PURPOSES BUT IS MADE AVAILABLE FOR EASE OF REFERENCE. 
THE FOLLOWING INFORMATION REGARDING ATRs IS AVAILABLE ONLINE AT:  
 
http://www.sars.gov.za/Legal/Interpretation-Rulings/Pages/Advance-Tax-Rulings-(ATR).aspx  
 
In broad, an advance tax ruling or ATR process involves a number of steps, beginning with the 
submission (filing) of an ATR application online and ending with a ruling letter issued by the Legal 
and Policy Division: Advance Tax Rulings and its publication by the Commissioner in edited form. 
These steps are summarised below.  
  
Submission (filing) of an ATR application  
  
The ATR process begins with the submission of the application forms and the payment of the 
ATR application fee. The application forms and the application fee must be submitted electro-
nically through the SARS eFiling system, which can be accessed through the SARS website at 
www.sars.gov.za.  
  
The website contains specific instructions about and how to complete each form. It is the 
responsibility of the applicant to submit an application in time. The application must be submitted 
sufficiently in advance to ensure that the Commissioner has sufficient time to review it and issue 
the ruling letter, taking into account the number and complexity of the issues raised and the 
complexity of the proposed transaction.  
  
In general, an application must be submitted at least 20 business days prior to  
  

 the date of the proposed transaction or  

 any other date or deadline you request or specify in your application, whichever is earlier 
 

http://www.polity.org.za/article/new-binding-private-ruling-tax-consequences-of-the-renun%20ciation-of-an-inheritance-2013-08-30?utm_source=Creamer+Media+FDE+service&utm%20medium=email&utm_campaign=NDPP%2C+SIU+heads+appointed+%7C+Municipalities+%20fail+to+spend+budgets+%7C+SA+DRC+troops+well-equipped&utm_term=http%3A%2F%25
http://www.polity.org.za/article/new-binding-private-ruling-tax-consequences-of-the-renun%20ciation-of-an-inheritance-2013-08-30?utm_source=Creamer+Media+FDE+service&utm%20medium=email&utm_campaign=NDPP%2C+SIU+heads+appointed+%7C+Municipalities+%20fail+to+spend+budgets+%7C+SA+DRC+troops+well-equipped&utm_term=http%3A%2F%25
http://www.polity.org.za/article/new-binding-private-ruling-tax-consequences-of-the-renun%20ciation-of-an-inheritance-2013-08-30?utm_source=Creamer+Media+FDE+service&utm%20medium=email&utm_campaign=NDPP%2C+SIU+heads+appointed+%7C+Municipalities+%20fail+to+spend+budgets+%7C+SA+DRC+troops+well-equipped&utm_term=http%3A%2F%25
http://www.polity.org.za/article/new-binding-private-ruling-tax-consequences-of-the-renun%20ciation-of-an-inheritance-2013-08-30?utm_source=Creamer+Media+FDE+service&utm%20medium=email&utm_campaign=NDPP%2C+SIU+heads+appointed+%7C+Municipalities+%20fail+to+spend+budgets+%7C+SA+DRC+troops+well-equipped&utm_term=http%3A%2F%25
http://www.sars.gov.za/Legal/Interpretation-Rulings/Pages/Advance-Tax-Rulings-(ATR).aspxd
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An application is not considered submitted (filed) until all three of the following requirements have 
been met:  
 

 The applicant has paid the application fee.  

 The applicant has signed and returned the letter of engagement.  

 The applicant has accepted the estimation and paid the estimation deposit.  
 
A late application will not be accepted unless the applicant is able to demonstrate extraordinary 
circumstances in connection with the proposed transaction and sound reasons for the delay.  
  
The applicant or representative must be registered on the eFiling system before he or she can 
submit an ATR application. If the applicant or representative is not yet registered, the eFiling site 
will provide step-by-step guidelines on how to register. You may not submit hard-copy appli-
cations.  
  
Pre-screening checklist  
  
The first form that must be completed is the pre-screening checklist. This checklist helps to ensure 
that the application is eligible for the ATR process and that it is not subject to exclusions. The 
prescreening checklist must be completed correctly and accurately. Failure to do so (e.g. by 
answering “no” to a question despite the applicability of the exclusion), may result in your 
application being rejected during the initial review without any refund of your application fee.  
 
The pre-screening checklist also includes a statement of the standard terms and conditions that 
apply to your application. These terms and conditions relate to matters such as billing terms, your 
obligation to supply information in connection with your application and the Commissioner’s right 
to reject your application if any of the exclusions, refusals or rejections should be found applicable. 
You are required to accept these terms and conditions before proceeding to the next form 
(screen).  
  
Contact details and other basic information  
  
The remaining application forms permit the Commissioner to obtain contact information about the 
applicant or the specific class of persons. These forms also provide the Commissioner with a 
clear and accurate description of the class of persons subject to the proposed transaction and to 
identify the general areas of the Acts at issue to expedite the assignment and processing of the 
application.  
 
Confirmation and reference number  
  
Once the pre-screening checklist and application forms are successfully submitted and the 
application fee paid, an electronic confirmation (confirmation) will be received. The confirmation 
will include a reference number for the application for use in all further communications in respect 
of the application.  
  
NOTE  
  
The application fee must be paid within ten days from the application date.  
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Form and content of the application  
  
Application documentation must be completed in a specific format and specific information and 
details need to be supplied. All relevant documentation and additional information regarding 
advance tax rulings and how to register for this service can be viewed on the ATR webpage.  
  
The following information must be submitted in connection with the proposed transaction:  

 

 a full and accurate description of the proposed transaction  

 a clear and accurate description of the taxpayer or specific class of persons if applicable 
(Note: Where the identity of class members is not easily determinable from the application 
documents, the applicant may be requested to provide further particulars of the members.)  

 the impact the proposed transaction might have upon the tax liability of the taxpayer or 
specific class of persons. This information must include any relevant information regarding 
the financial or tax implications of the proposed transaction.  

 any other transaction that was entered into before the application was filed or that you may 
enter into after filing the application, if that other transaction  

 
o may have a bearing on the tax consequences of the proposed transaction or  
o may be considered to be part of a series of transactions involving the proposed 

transaction; statement of the following 
-  the specific ruling(s) being requested  
-  the relevant statutory provision(s) or issue(s)  
-  the reasons why you believe the specific ruling(s) should be granted  
- your interpretation of the relevant statutory provisions or issues, as well as an 

analysis of any relevant authorities that you considered or are aware of, whether 
or not they support the specific ruling(s) you are seeking  

  

 a detailed analysis and interpretation in the form of an opinion on relevant provisions of the 
law on which a ruling is based. Also, provide results of research undertaken. The research 
may cover journal and textbook commentary and should include case citations.  

 a draft version of the ruling letter itself  

 a description of the information that you believe should be deleted from the final ruling letter 
before it is published to protect your confidentiality  

  
The above information is intended to ensure that the Commissioner has a full picture of the 
proposed transaction and the potential tax consequences for each of the parties involved. Any 
information submitted is subject to the secrecy provisions of the Acts and will be kept strictly 
confidential. For more details on this rule, refer to the Comprehensive Guide to Advance Tax 
Rulings available on the SARS ATR webpage.  
  
Supporting information  
  
Section 79 of the Tax Administration Act enables the Commissioner to request additional 
information from an applicant. This additional information must be submitted within five business 
days of the date of the request for the additional information unless an extension is granted in 
writing.  
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Notice of acceptance  
  
Once the supporting information and other required submissions have been received, the 
application will be assigned to a ruling specialist. The ruling specialist will review the application 
more comprehensively to ensure that none of the rejection criteria applies. Upon completion of 
the review, the specialist will notify you within five business days of completion of the submission 
requirements whether or not your application has been accepted. If the application was accepted, 
this notice will indicate that the estimation of the cost recovery fee was published.  
  
Pre-acceptance tests  
  
ATR applications cannot be accepted, among others, if the topic of the ruling application is the 
subject of draft legislation or if the topic for the applicant (or connected person to the applicant) is 
the subject of a SARS audit at the submission date of the ATR application.  
 
Under section 79(4)(n) and (o) of the Tax Administration Act, prospective applicants must also 
show that their tax affairs are in order before applying for a binding ruling through the ATR system. 
An applicant must submit a statement that to the best of their knowledge, their tax affairs (and in 
the case of a binding class ruling application, those of the class members, if there are fewer than 
ten members), are in order as at the date of submission of the ruling application and that no 
registrations, returns or taxes due are outstanding.  
  
ESTIMATED COST RECOVERY FEE (changes to the fees structure will be published on 
the SARS website) Information available online at SARS:  
 
http://www.sars.gov.za/Legal/Interpretation-Rulings/Pages/Advance-Tax-Rulings-(ATR).aspx  
 
Note: The ruling specialist will also provide the applicant with an estimate of the anticipated cost 
recovery fee at this time. Work in connection with the application cannot begin until the applicant 
has accepted the estimated fee, signed and returned an engagement letter and made an advance 
payment equal to 20% of the higher amount of the estimated fee  
 

.  
 
Categories of 
applications  

Estimated fee 
range 

Estimated 
deposit 

Hourly rate Estimated 
time to 

complete 

Standard  R10 000 to  
R35 000  

R7 000  R650  20 days  

Involved  R35 000 to  
R70 000  

R14 000  R650  45 days  

Complex  R70 000 to 
R105 000  

R21 000  R650  60 days  

Extraordinary  Case by case  Case by case  R650  Case by case  

Urgent applications  Case by case  Case by case  R1 000  Case by case  
     

 

  YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOME: 

 
1. Explain under what circumstances SARS may reject an application for an advance ruling.  

http://www.sars.gov.za/Legal/Interpretation-Rulings/Pages/Advance-Tax-Rulings-(ATR).aspx
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  QUESTIONS FOR SELF-STUDY 

 
1. Explain under what circumstances SARS may reject an application for an advance ruling. 
2. What are the benefits of applying for an advance ruling? 
 
NOTES: 
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CHAPTER 8: ASSESSMENTS 

 
Read through sections 91 to 100 
 
YOU HAVE RECEIVED AN ASSESSMENT – SO WHAT NOW? SHOULD YOU PANIC? 
 
The definition of an assessment under Chapter 1 states: "the determination of the amount of a 
tax liability or refund, by way of self-assessment by the taxpayer or assessment by SARS".  
 
Self-assessment 
 
The reference to self-assessment must be taken into consideration. What does self-assessment 
mean? Why is it important that we understand what the definition means? If we read further under 
the definitions chapter, we find the definition of self-assessment:  
 

"a determination of the amount of tax payable under a tax Act by a taxpayer and 
submitting a return which incorporates the determination of the tax; or if no return is 
required, making a payment of the tax". 

 
A notice of assessment such as the ITA 34 letter is an important document. For instance, SARS 
must issue an assessment before it can enforce the collection of outstanding tax liability. SARS 
may issue a jeopardy assessment in advance of the date on which a return is normally due. The 
taxpayer's only recourse to such an assessment is to approach a High Court with the view of 
obtaining a review order effectively setting aside the assessment until a final determination is 
made by the courts. It is uncertain why a taxpayer cannot approach a tax court, as the costs 
associated with the different types of courts are substantial. There are no other remedies available 
to the taxpayer. This application can be brought under one of two propositions in the High Court: 
(1) the amount is excessive or (2) the circumstances that (should) justify a jeopardy assessment 
do not exist. 
 
If a tax Act requires a taxpayer to submit a return, the making of an assessment does not detract 
from the obligation of a taxpayer to submit a return. However, some of the concerns raised in 
terms of assessments include the date on which an assessment is raised. Does this date 
effectively apply to both taxpayers registered for eFiling and those who are not? 
 
The definition of an original assessment as previously stated was described in the Income Tax 
Act. The new definition recognises four elements as prerequisites for an original assessment to 
be issued, three of which relate to requirements identified in tax Acts (prescriptive) and one 
which relates to taxpayers who are not required to submit a return. The first three elements include 
the following:  
 
1.  A return must be submitted but no tax liability was determined.  
2.  A return must be submitted and a tax liability was identified.  
3.  No return is required and the taxpayer must determine an outstanding amount of tax liability, 

and the amount of tax due constitutes an original assessment.  
 

The last element of the definition is based on an estimate raised by the SARS under section 95. 
The estimation element of an assessment relates in part or wholly to a taxpayer who fails to 
submit a return or submits an incorrect return. If the taxpayer is unable to submit an accurate 
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return, a senior SARS official may agree in writing with the taxpayer to an amount of tax charge-
able and will issue an assessment accordingly. This objection is not subject to objection or appeal. 
The onus rests on SARS to prove the assessment as correct.  
 
Take note of section 93(3), which relates to reduced assessments: 
 

“A correction must be requested by the taxpayer within six (6) months, or such further period 
not exceeding six (6) months that SARS under exceptional circumstances may allow, from the 
date of assessment for the preceding year of assessment”  

 
WHAT ABOUT THE NOTICE OF ASSESSMENT? WHAT SHOULD THE NOTICE CONTAIN?  
 
 the name of the taxpayer  

 the taxpayer reference number or other identification  

 the date of assessment  

 the amount of assessment  

 the tax period in relation to which the assessment is made  

 the date for paying the amount assessed  

 the summarisation of the procedures for lodging an objection to the assessment  
 
In the case of estimation, SARS must also supply the taxpayer with both of the following: 
  
 a statement of the grounds for the assessment made  

 in the case of a jeopardy assessment, the grounds for believing that the tax would otherwise 
be in jeopardy 

 
SARS is obliged to provide the taxpayer with reasons why it raised the assessment and on what 
grounds it based the assessment. This is a constitutional provision and a well-written provision 
(of law). Provision is still made for an agreed assessment between SARS and the taxpayer if the 
taxpayer is unable to provide an accurate return. 
 
Remember that the record of an assessment is not open for public inspection and, as a tax prac-
titioner, you are obliged to safeguard the information of your client as private. Section 97 
determines that the record of an assessment, including the return or records on which it was 
based, whether in electronic format or otherwise, may be destroyed by SARS after seven year – 
it was previously five years – from the date of assessment or even upon a further period 
determined by the Auditor-General, for purposes of a verification, audit or investigation under 
Chapter 5 or a dispute under Chapter 9.  
 
In terms of section 98 of the Tax Administration Act, SARS may withdraw an assessment if the 
Commissioner is satisfied: “it was based on an undisputed factual error by the taxpayer in a return; 
or a processing error by SARS; or a return fraudulently submitted by a person not authorised by 
the taxpayer and when the Commissioner is satisfied that it was based on the failure to submit a 
return or submission of an incorrect return by a third party or employer. It imposes an unintended 
tax debt in respect of an amount that the taxpayer should not have been taxed on; the recovery 
of the tax debt under the assessment would produce an anomalous or inequitable result; there is 
no other remedy available to the taxpayer; and it is in the interest of the good management of the 
tax system’’; and 
 
“An assessment withdrawn under this section is regarded not to have been issued, unless a senior 
SARS official agrees in writing with the taxpayer as to the amount of tax properly chargeable for 
the relevant tax period and accordingly issues a revised original, additional or reduced assess-
ment, as the case may be, which assessment is not subject to objection or appeal”. 
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Section 99 (3) determines that the Commissioner for SARS may extend a period to make an 
assessment in circumstances where a taxpayer fails to provide relevant material to SARS within 
a reasonable period; because of the time taken to resolve an information entitlement dispute, 
including all legal proceedings; or if an audit or investigation was a complex matter such as the 
application of the general anti-avoidance provisions under a tax Act, an audit or investigation 
under section 31 of the Income Tax Act or a matter of analogous complexity, in which event the 
period may be extended for a period of up to three years. 
 
 

CONCLUSION 

 
The concept of original assessments is now defined in the Tax Administration Act. What does an 
original assessment mean? It now relates to a specific type of assessment. For instance, the tax 
liability determined in respect of a return submitted by the taxpayer is, in actual fact, a self-
assessment. Anything apart from a self-assessment will be either an additional assessment or a 
reduced assessment. The definition of an additional assessment must be construed widely 
(section 92) and the onus of proof in this regard rests on SARS. A jeopardy assessment may be 
raised by SARS in advance of the due date under a normal assessment when SARS believes the 
collection of taxes can be forfeited. SARS must prove that the jeopardy assessment is 
reasonable.  
 
 

  YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1. Identify the most important word definitions. 
2. Explain what an original assessment is. 
3. Explain what a notice of assessment is. 
4. Describe what important information the notice of assessment should contain. 
5. Describe the important elements of an “original assessment”. 
6. Explain when an assessment will be considered to be final. 
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. When will an assessment or a decision be considered to be final? (Hint: Study section 100 

of the Tax Administration Act in this regard).  
2. Determine whether the date on a notice of assessment applies similarly to taxpayers 

registered on eFiling and those that are not.  
3. Does the postal theory apply in the latter case or not?  
4. Does the definition of "date of assessment" assist us in this regard?  
5. On eFiling, determine from which date (year) you can request a copy of your assessment 

records – is it applicable for a period of longer than five years? 
6. When will the three or five-year periods of limitation apply?  
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CHAPTER 9: DISPUTE RESOLUTION 

 
Read through sections 102 to 149 
 
Let us start with an important definition 
 
WHAT DOES A BUSINESS DAY MEAN? 
 
It means any day which is not a Saturday, Sunday or public holiday. For complying with the 
provisions of dispute resolution periods, a business period excludes the days between 16 
December and 15 January of the following year. Therefore, in essence, the Tax Administration 
Act draws a distinction of what constitutes a business day or a normal day. 
 

INTRODUCTION 
 
WHAT IS THIS CHAPTER ALL ABOUT? 
 
Chapter 9 of the Tax Administration Act 2011 replaces the old section 82 of the Income Tax Act 
58 of 1962. As we are aware, a taxpayer may dispute an assessment or decision taken by SARS.  
 
Chapter 9 of the Tax Administration Act 2011 is a legal framework for handling disputes across 
all tax types found in the different tax Acts. As a tax practitioner, you must be able to advise your 
clients on the remedies available to a dissatisfied taxpayer who feels aggrieved with a decision 
taken by SARS. It is important to recognise the types of decisions, which are subject to objection 
or appeal. 
 
Chapter 9 must be read in addition to the rules in terms of section 107A of the Income Tax Act 
(also see the Government Gazette dated 1 April 2003 and applied with effect from that date). The 
current rules in terms of the Tax Administration Act 2011 were issued under section 103 of the 
Tax Administration Act 2011. The current rules govern: 
 

 the procedures to lodge an objection and appeal against an assessment or decision 

 alternative dispute resolution (ADR) procedures under which SARS and the person 
aggrieved by an assessment or decision may resolve a dispute 

 the conduct and hearing of tax appeals before a tax board or tax court 
 
NOTE:  
 
Asking reasons for a re-assessment suspends the objection process. If there are procedural 
defects such as a backdated assessment, it is appropriate to refer the matter to the High Court 
rather than the tax court. If an amount of tax in dispute is not too excessive, it is more appropriate 
to refer the matter for arbitration. SARS has discretion in this regard and must consider the matter 
raised by the taxpayer. In certain circumstances where a settlement is appropriate, a taxpayer 
can request to escalate the matter to the next line manager if at the point of request, it is denied.  
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QUESTION FOR SELF STUDY  

 

 What should you do if you dispute your tax assessment?  
 
ANSWER: READ THE ARTICLES AVAILABLE AT: 
 
http://www.sars.gov.za/Legal/DR-Judgments/Pages/Dispute-Resolution-Process.aspx  
 
http://www.thesait.org.za/news/123343/  
 
http://www.iol.co.za/business/personal-finance/tax/what-to-do-after-you-ve-submitted-your-tax-
return-1.1408087  
 
Section 102 Burden of proof 
 
The burden to prove that there is an amount to be taxed rests on SARS. The taxpayer bears the 
burden to prove that an amount is not taxable. Similarly, a taxpayer must prove a transaction, 
event or item is exempt or otherwise not taxable. It goes without saying that the taxpayer must 
show that an amount is deductible. SARS has the burden to prove whether an estimate under an 
original, additional, reduced or jeopardy assessment is reasonable. See also section 102(2), 
which deals with the imposition of an understatement penalty. The onus to prove such an amount 
rests on SARS. Whether SARS will inform you accordingly, is unclear. However, SARS must 
have reasonable cause to call upon the taxpayer to prove an amount is not taxable, for a taxpayer 
to prove, for instance, a valuation is correct or prove a price/value seems too excessive. This 
section is always an important section specifically for examination purposes.  
 
Section 103 Rules  
 
The rules for dispute resolutions are contained in GNR 550 Government Gazette 37819. But what 
are these rules? These rules govern the procedure to lodge an objection and appeal against an 
assessment or a decision taken by SARS. The conduct and hearing of an appeal before a tax 
board or tax court forms part of these rules. The rules refer to business days and not ordinary 
days. The rules have their own set of definitions.  
 
The Commissioner may prescribe the form of a document required to be completed and delivered 
under the "rules". 
 
Alternative dispute resolution (ADR) procedures are established under section 103(2) and are 
called ADR procedures. Whether or not ADR fulfils its true purpose of finding alternative solutions, 
is unclear.  
 
Section 104 Objection against assessment or decision 
 
This section determines that a taxpayer may object against 
  

 any “assessment” where the taxpayer is aggrieved by the assessment 

 a “decision” by SARS not to extend the period for objection or appeal where the taxpayer 
requested such extension 

 a “decision” not to authorise a refund under section 190 (refunds of excess payments) 

http://www.sars.gov.za/Legal/DR-Judgments/Pages/Dispute-Resolution-Process.aspxs
http://www.thesait.org.za/news/123343/s
http://www.iol.co.za/business/personal-finance/tax/what-to-do-after-you-ve-submitted-your-tax-return-1.1408087s
http://www.iol.co.za/business/personal-finance/tax/what-to-do-after-you-ve-submitted-your-tax-return-1.1408087s
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 any “decision” that may be objected to or appealed against under a tax Act. Such a decision 
may include a “defective decision”. 

 
Note that there must first be an assessment before an objection can be lodged. This means that 
a liability must first arise and therefore an assessment is necessary in order for a tax liability to 
occur.  
 
Section 105 Forum for dispute of assessment or decision 
 
A taxpayer may only dispute an assessment or “decision” as described in section 104 in 
proceedings under Chapter 9, unless a High Court directs otherwise. 
   
Section 106 Outcome of objection 
 
This section specifically provides that the notice by SARS informing a taxpayer of the 
disallowance or partial allowance of an objection must state the basis for the decision and a 
summary of the procedures for appeal. 
  
Section 106(6) introduces a new test case provision, under which a senior SARS official may 
designate an objection or appeal as a test case if the official considers that the determination of 
the objection or appeal, whether on a question of law only or on both a question of fact and a 
question of law, is likely to be determinative of all or a considerable number of the issues involved 
in one or more other objections. The official may then stay the other objections or appeals by 
reason of the taking of a test case on a similar objection or appeal before the tax court. The test 
case procedure will be synchronised by the rules to be issued under section 103, which will inter 
alia provide for remedies for taxpayers who do not wish their objections or appeals to be stayed 
or subject to the outcome of a test case. 
 
Section 109 Jurisdiction of a tax board 
  
An appeal against an assessment or “decision” must be heard by a tax board if the tax in dispute 
does not exceed the amount the Minister determines by public notice or, if more than one 
assessment is in dispute under the appeal, each amount of tax in dispute under each assessment 
does not exceed such amount. 
 
Section 111 Conflict of interest 
 
This section inter alia obliges a chairperson of the tax board to withdraw where there is a conflict 
of interest which may give rise to prejudice, whether on the own submission of the chairperson or 
upon application by either of the parties raising such objection. A similar application may also be 
made in the event of other indications of bias or prejudice. 
 
Section 114 Tax board 
 
The tax board is available as a more informal forum to resolve tax disputes concerning tax in 
dispute of currently less than R1 000 000 and should be a more rapid process than an appeal to 
the tax court. The tax board’s decision period (60 business days) is prescribed to avoid present 
complications where chairpersons take, for example, up to two years to deliver the decision. If 
the chairperson fails to deliver the decision within the 60-day period, the taxpayer may require 
that the appeal be referred to the tax court to be considered de novo. 
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Section 116 Tax court 
 
The tax court is a court established in terms of an Act of Parliament as referred to in section 
166(e) of the Constitution of South Africa, 1996. It is established by the President of the Republic 
under section 116 of the Tax Administration Act 28 of 2011 (as amended). The tax court has 
jurisdiction over tax appeals lodged under section 107 of the Tax Administration Act and may also 
hear interlocutory applications relating to objections and appeals.  
  
The hearings of the tax court are normally not public, though the president of the tax court may, 
in exceptional circumstances on application by any person, allow a sitting to be a public hearing. 
The tax court comprises a judge of the High Court, as well as an accountant member and a 
commercial member selected from a panel of members appointed by the President of the 
Republic. The tax court may also, in matters concerning more than R50 million tax in dispute, 
consist of three judges of the High Court and the two members. 
  
The rulings of the tax court must be published for general information but, if the sitting was not 
public, in a form that does not reveal the taxpayer's identity. A taxpayer or SARS may appeal 
against the tax court's judgment to the full bench of the Provincial Division of the High Court or to 
the Supreme Court of Appeal (SCA) without an in-between appeal to the provincial division, if the 
president of the tax court has granted leave to do so. The judgments of the tax court are binding 
on the parties in the matter and of persuasive value in other tax courts, the High Courts and the 
SCA. 
 
Section 118 Constitution of the tax court 
 
If a matter of appeal in a tax court relates to a complex matter that requires specific expertise, a 
person with the necessary experience in that field of expertise may be requested to assist (section 
118). 
 
Section 122 Conflict of interest of tax court members  
 
This section inter alia forces a member of the tax court to withdraw where there is a conflict of 
interest and such request may also be made by either of the parties in the event of other 
indications of bias or prejudice. 
  
Section 124 Sittings of tax court not in public  
  
A new exclusion or exception to this rule is introduced, namely that the court may direct on 
application by any party and under exceptional circumstances that a sitting be held in public. This 
was inserted as a result of the concern that a constitutional difficulty may arise if only the taxpayer 
concerned may request that a sitting be held in public, as this may conflict with the open justice 
principle. 
 
Sections 125 to 126 Appearance at hearing of tax court  
 
It is significant to note that either the appellant such as the taxpayer or the appellant’s represen-
tative may appear at the hearing of an appeal. Witnesses can be subpoenaed by either the court, 
the taxpayer or SARS. 
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Section 130 Order for costs by tax court  
  
Where a cost order is granted in favour of SARS in the tax court or a higher court, these amounts 
would constitute funds of SARS within the meaning of section 24 of the SARS Act. The main 
reason for this is that cost orders are intended to reimburse a party for its legal costs – this is not 
accomplished if SARS uses its own money to pay for legal proceedings and the money pursuant 
to a cost order in favour of SARS is then paid into the National Revenue Fund. 
 
Section 132 Publication of judgments of the tax court  
 
All tax court judgments must be published for the shared information to be available to the public, 
whether marked reportable or not, in a format that does not divulge the identity of the taxpayer 
(unless the sitting of the tax court was public under the circumstances referred to in section 124(2) 
of the Tax Administration Act). The purpose for providing that all judgments be published is 
fundamentally to address complaints that currently only SARS has the benefit of access to 
unreported and unpublished judgments.  
  
Sections 142 to 149 Settlement of disputes  
 
These provisions are altered to provide more transparency on the implications for SARS and 
rights of SARS where the taxpayer defaults after conclusion of the original settlement. The 
amendment fundamentally enables SARS to elect between regarding the original settlement 
agreement as breached as a result of which the full disputed amount remains due (and the tax 
dispute must continue) or imposing specific performance of the settled amount in which event the 
dispute is regarded as settled.  
 
It is also simplified that a settlement can only be determined after the issue of an assessment. 
When the section 88A settlement procedures were introduced in 2003 in the Income Tax Act 58 
of 1962, the underlying theory was that the settlement of disputes would only start after the 
relevant assessment. This assumption is secured by the fact the section 88H of the Income Tax 
Act provides for ‘‘a revised assessment’’ to give effect to a settlement, that is, section 88H is 
centred on the assumption that the dispute would be based on an existing assessment that needs 
to be revised.  
 
Operational uncertainty, however, arose after 2003 as to whether settlements may be concluded 
prior to assessments. Settlement procedures under the Tax Administration Act are accordingly 
limited to post-assessment disputes which should, inter alia, avoid the possibility of ‘‘negotiated 
assessments’’ and ensure proper reporting of settlements to the Auditor-General and the Minister 
of Finance. 
 
 

CONCLUSION 

 
WOW! 
 
The following are the most important aspects of this chapter:  
 
 It is important to note that a settlement agreement can only be concluded after an appeal 

has been lodged. 

 As a tax practitioner, you must advise the taxpayer that sometimes it is more effective to 
reach a compromise where there is great uncertainty.  
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 As SARS has unlimited funds available, a taxpayer should consider other less costly alter-
natives such as a request for arbitration. However, the financial position of the taxpayer 
should be considered accordingly. 
 

SARS is obliged to show that there is "an amount" to be taxed. The burden of proof rests on the 
taxpayer to prove that the amount, transaction, event, item or otherwise is not taxable (section 
102). SARS must prove whether an estimate in respect of an assessment issued by the revenue 
authority is reasonable (see section 95). This is applicable in the case of a taxpayer not submitting 
a return. If the taxpayer cannot submit an accurate return, a senior SARS official and the taxpayer 
may agree (in writing) as to the amount of tax chargeable. Dispute resolution measures are 
covered under Chapter 9 of the Tax Administration Act for resolving a dispute between a taxpayer 
and SARS. This includes a decision on objection by the taxpayer or an appeal against 
assessment or a decision. By mutual agreement, SARS and the taxpayer may resolve a dispute 
through alternative dispute resolution (ADR). A tax board or tax court or Provincial Division of the 
High Court or Supreme Court of Appeal has jurisdiction to hear an appeal against an assessment 
or decision described under Chapter 9 of the Tax Administration Act. 
 
 

   YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1. Explain what is meant by "burden of proof". 
2. Explain what alternative procedure is available in terms of the "rules for dispute resolution". 
3. Describe the objection process to be followed in respect of an assessment. 
4. Describe the appeal process to be followed in respect of an assessment. 
5. Identify the circumstances where the settlement of a dispute would be appropriate 

or otherwise inappropriate. 
6. Explain the procedure for the settlement of a dispute. 

 
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. What burden of proof does a taxpayer normally bear according to section 102? 
2. What decisions may a taxpayer object to? 
3. If a procedural defect exists in respect of an objection, which court should be addressed in 

respect thereof – the High Court or the tax court? 
4. Describe important aspects in respect of the jurisdiction of the tax board. 
5. Describe important aspects in respect of the jurisdiction of the tax court. 
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Learning Unit 4: Tax Liability, Payment 
and Refunds 
 

CHAPTER 10: TAX LIABILITY AND PAYMENT 

 
Study sections 151 to 168 
 
INTRODUCTION  
 
TAX LIABILITY AND PAYMENT 
 
Firstly, a short discussion of the amounts that must be included as personal income is necessary 
if we are to understand the tax liability and payment of those liabilities in its context. You are liable 
to pay income tax if you earn more than the statutory prescribed amount or approved tax threshold 
in the year of assessment. The rates of tax imputed on taxable income are determined by 
Parliament from year to year, and are usually referred to as “marginal rates of tax” or “statutory 
rates”. Ensure that you understand the definition of "gross income" as defined in section 1 of the 
Income Tax Act 58 of 1962. It is essential that you know and understand its meaning. It is your 
understanding of this definition in its context that will assist you in dealing with enquiries regarding 
personal income. 
 
Any income tax payable is the normal amount of tax payable on your taxable income. That is why 
it is important that you know and understand the definition of "gross income" by heart. To refresh 
your memory: "Gross income is the total amount in cash or otherwise" (our own abbreviated 
version is called TACO). You can use your own abbreviations to make the rest of the definition 
your own. From this definition, we realise that the amounts (TACO) an individual may receive and 
from which the taxable income is determinable, include 
 

 income from employment activities, including salaries, wages, bonuses, overtime pay, 
taxable (fringe) benefits, allowances and certain lump sum benefits 

 profits or losses, gained or lost, from a business or trade 

 income or profits being a recipient of from a trust 

 director’s remuneration 

 investment income, such as interest and foreign dividends 

 rental income or losses 

 income from royalties 

 annuities 

 pension income 

 certain capital gains 
 
Sections 151 to 161 Who is the taxpayer? 
 
The definition refers to a person who is chargeable to tax (the liability is directly imposed on this 
person in his or her personal capacity) or [chargeable] with a tax offence; that is a representative 
taxpayer (this person is a representative agent [Income Tax Act]/employer [Income Tax 
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Act]/vendor [VAT Act]) or a withholding agent (this person must withhold an amount of tax and 
pay it over to SARS); an accountable or responsible third party (this means that such a person is 
in his or her personal or representative capacity liable for the tax liability of another 
person/taxpayer) or a person being the subject of a request in terms of an international tax treaty 
(section 151(a)–(e)).  
 
For normal tax, the definition would apply to a taxpayer deriving the income, although there are 
other rules applicable for donations tax, VAT and estate duty tax. Remember, a taxpayer is not 
absolved from paying taxes for failure by a representative taxpayer for not performing his or her 
duty. Note that a representative taxpayer who becomes or ceases to be a representative taxpayer 
must inform SARS accordingly within 21 business days (section 153(2)). 
 
SARS has the right to recover taxes from the responsible representative taxpayer, withholding 
agent or third party and those parties are again entitled to recover the monies owed to SARS from 
the person on whose behalf it was paid over. If you are a public officer for one of your clients, you 
are liable in terms of the Act. It is advisable to ensure that enough professional indemnity 
insurance cover is provided at all times as the representative taxpayer has to step into the shoes 
of the taxpayer on whose behalf he or she acts. A withholding agent must withhold an amount 
under a tax Act in respect of interest, royalties, dividends, sportsman's fees, properties and PAYE. 
The amount recovered discharges the taxpayer from the liability to pay the tax. 
 
In terms of section 161, if security is required from a taxpayer to safeguard the collection of taxes, 
a written request must be made by a senior SARS official requiring the taxpayer (representative, 
withholding agent or responsible third party) to deposit with SARS within a certain period SARS 
may allow, security for the payment of any taxes due in terms of a tax Act.  
 
Section 161(3) contains a discretionary and arbitrary provision as the security of the nature, 
amount and form to be provided, will be decided on by the senior SARS official. This means 
imposing tax on income not yet received. It is therefore important for any business that good 
debtor controls are in place and chances for possible fraudulent activities be curbed by means of 
employing effective control and monitoring systems.  
 
In the case of a taxpayer which is not a natural person, if it is unable to provide the security 
required of any or all of the members, shareholders or trustees who control or are involved in the 
management of the taxpayer, SARS may enter into a contract of suretyship (a pledge, bond or 
guarantee) in respect of the taxpayer's liability for taxes. The terms described as above (section 
161(5)) are conceivably applicable to cash deposits and can, for example, have dire 
consequences for shareholders. 
 
Sections 162 to 168 The payment of taxes  
 
SARS must notify a taxpayer of the day and place taxes must be paid or in terms of a tax Act 
(section 162(1)). Taxes must be paid either in a single amount or in terms of an instalment 
payment agreement described under section 167. The taxpayer is required to pay the amount of 
tax upon receipt of the notice of assessment or in terms of the notice described in section 167 
(instalment payment agreement). This is a provision for deferred payments. Otherwise, such 
security as deemed necessary by an official or within the period as an official deems appropriate, 
is allowed. 
 
 
 



 64 
 

Normally, SARS will grant the suspension of a payment if you agree to put up security for the 
amount of tax liability (section 164(2)). If a request for suspension is denied, SARS cannot act 
until a grace period of ten business days after the notice of its decision is issued. No judgments 
can be taken during this period by SARS. 
 
SARS may authorise an ex parte application to the High Court for an order for the preservation 
of any assets of a taxpayer that may frustrate the collection of taxes due by the particular taxpayer. 
The assets may, however, be seized if SARS believes the imminent dissipation of those assets 
will materialise.  
 
The payment of taxes pending objection or appeal procedures is not suspended. A senior SARS 
official may direct otherwise. However, the obligation to pay "taxes chargeable" is tricky. The only 
way to know whether tax chargeable under a tax Act is due, is in terms of an assessment raised 
and taxes becoming payable. A request for suspension is possible under the guiding provision of 
section 164(2). Subparagraph 164(2) must be read in conjunction with section 164(3). The 
decision to suspend payment of disputed taxes are dependent on the grounds for suspension 
consisting of eight (8) factors to be taken into consideration by a senior SARS official (see section 
164(3)) before a final decision will be made. 
 
If an amount is not in dispute, recommend to your client to pay the portion of undisputed taxes 
and to only object to the amount in dispute. If a revocation of the suspension of taxes payable 
occurs, it can similarly impose undue financial hardship on the taxpayer. A decision by SARS of 
the revocation or suspension of an amount payable is dependent on the provisions of 
administrative justice espoused under the Promotion of Administrative Justice Act 3 of 2000. (This 
Act gives effect to administrative action that is lawful, reasonable and procedurally fair and the 
right to written reasons for administrative action contemplated in section 33 of the Constitution of 
South Africa, 1996.) An instalment payment agreement must contain conditions, which are 
reasonable in terms of the principles espoused under administrative law (section 167(2)). 
 
Request a statement of accounts for your client from time to time, which should correctly reflect 
the amounts currently due and any details SARS considers appropriate.  
 
 

CONCLUSION 

 
Please ensure that you understand what the definition of a taxpayer entails. If you are unsure, 
revisit section 151 of the Tax Administration Act. A person must be liable to pay taxes and must 
be personally liable for that tax. A representative taxpayer is liable to pay the taxes of another 
person if acting as an agent for the other person. A representative taxpayer is personally liable 
for tax payable by the taxpayer. SARS may require security from a taxpayer to safeguard the 
collection of taxes. Taxes are payable by the day and at the place notified by SARS. A 
preservation order may be authorised by SARS (to a High Court) to ensure assets are not 
disposed of by the taxpayer to frustrate the collection of taxes due to the fiscus. SARS must show 
that prima facie proof exists that there is risk of the dissipation or concealment of assets by the 
taxpayer before a court will grant an order. See also Commissioner, South African Revenue 
Service v Krok and Another 2014 (3) SA 453 (GP). 
 
Provision is made for the appointment of a curator bonis by SARS to help safeguard seized assets 
before the granting of a preservation order. A court can confirm the appointment of the curator 
bonis or if SARS failed to appoint such a person, make an appointment accordingly. 
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The payment of taxes may be suspended with pending objection and appeal. A senior SARS 
official will, however, take into consideration the compliance history of the taxpayer, the amount 
of taxes involved and the risk of dissipation of assets by the taxpayer. Other considerations 
include possible sequestration or liquidation proceedings, financial hardship on the taxpayer, 
adequate security provided, whether fraud is involved or failure by the taxpayer to give SARS the 
necessary information for purposes of making a decision. SARS must provide each taxpayer with 
a taxpayer account and must from time to time give the taxpayer a statement of account reflecting 
any taxes owed or penalties imposed. SARS may allocate payment between taxpayer accounts, 
and instalment arrangements can be made with SARS in respect of sections 167 and 168 
regarding the deferral of payment. 
 
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 
1. Identify the circumstances under which a senior SARS official may require a taxpayer to 

provide security. 
2. Describe under what circumstances SARS may demand that a taxpayer should make earlier 

payment. 
3. Explain what an outstanding tax debt is. 
4. Explain the concept of “preservation order”. 
5. Identify the situations in respect of which a preservation order may be issued.  
6. Identify the factors to be considered before a senior SARS official may suspend the 

obligation to pay tax or a portion thereof. 
7. Identify the details any taxpayer account should reflect. 
8. Describe under what circumstances an instalment agreement may be entered into between 

SARS and a taxpayer. 
 
 

  QUESTIONS FOR SELF-STUDY 

 
1. Under what circumstances may a senior SARS official require a taxpayer to provide 

security? 
2. Describe under what circumstances SARS may demand that a taxpayer makes earlier 

payment. 
3. Describe what is meant by an outstanding tax debt. 
4. What is a “preservation order”? 
5. Describe the situations where SARS may invoke a preservation order.  
6. When will a senior SARS official suspend the obligation of a taxpayer to pay tax or a portion 

thereof? 
7. What details should any taxpayer account reflect? 
8. Describe under what circumstances an instalment agreement may be entered into between 

SARS and a taxpayer. 
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CHAPTER 13 REFUNDS 

 

Study sections 190 to 191 

 

REFUNDS OF EXCESS PAYMENTS AND DEFERRALS 

 

Where a taxpayer makes an erroneous payment to SARS, the taxpayer will be entitled to interest 

on the amount credited to the taxpayer's account. Taxpayers who qualify for refunds in terms of 

the Tax Administration Act are only entitled to the refund plus interest until such time that a 

verification, inspection or audit of the refund has been finalised (in terms of the process provided 

for in Chapter 5 of the Tax Administration Act). However, if an acceptable sum of security is 

provided by the taxpayer, SARS must approve the payment of the refund. An amount erroneously 

paid over by a taxpayer must be claimed within three (3) years or up to five (5) years in the case 

of self-assessment, from the date of assessment. A decision not to authorise a refund is subject 

to objection and appeal.  

 

An amount of less than R100 will not be refunded but must be carried forward in the taxpayer 

account. As every taxpayer has a right to administrative action that is lawful, reasonable and 

procedurally fair, a taxpayer must request written reasons for a decision as SARS is an organ of 

State and is bound in terms of the provisions of the Promotion of Administrative Justice Act 3 of 

2000 (“PAJA”).  

 

Banks may now place a hold (for two days) on a suspicious amount paid into a person’s bank 

account if it suspects the amount relates to tax evasion activities. The two days commence from 

the moment the hold is placed by the bank and SARS is informed. The hold may be lifted if either 

SARS or the High Court directs otherwise. It is suggested that this position may be challenged on 

the basis of an unconstitutional or unlawful decision if a taxpayer suffers serious financial loss 

because of an arbitrary decision taken by the bank or SARS (due to its incorrectness). 

 
 

CONCLUSION 

 

A person is entitled to a refund if such an amount is reflected in the assessment received by the 

taxpayer or if a taxpayer mistakenly paid an amount not payable in terms of an assessment. 

Refunds must be verified by SARS and the revenue authorities must make payment before the 

verification is done if security is provided by the taxpayer. However, a refund must be set off 

against an outstanding tax debt if applicable. Banks may now place a hold on payments into a 

taxpayer’s bank account if it believes the amount relates to a tax offence. 

 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Know when refunds are due. 

2. Identify the setoff and deferral of refunds. 
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 QUESTIONS FOR SELF-STUDY: 

 

1. Describe under which circumstances refunds will be due to a taxpayer. 

2. Describe the process of setoff and deferral. 

 

NOTES: 
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Learning Unit 5: Tax Recovery and 
Settlement 

CHAPTER 11 RECOVERY OF TAX 

 

Study sections 169 to 186 

 

RECOVERY OF TAX 

 

In life, the only way to find answers is to start with asking questions. Let's ask: Is SARS authorised 

to recover your tax debt from a third party? 

 

The Tax Administration Act 28 of 2011 (“Tax Administration Act”) allows SARS to recover a 

taxpayer's tax debt from a third party who either holds money for, or owes money to, that taxpayer. 

The power of SARS to appoint an agent to collect outstanding taxes is granted in terms of the 

South African Revenue Service Act 34 of 1997. Previously, under section 99 of the Income Tax 

Act, the Commissioner was able to collect an outstanding tax liability from, for example, a third 

party such as a financial institution. As previous decisions by the judiciary have held, the collection 

methods were sometimes unconstitutional.  

 

The Tax Administration Act provides that SARS is obliged to produce a document (assessment) 

which is conclusive evidence of a tax debt due. Such a tax debt will remain due to the fiscus for 

a period of not less than 15 years. A senior SARS official is authorised to initiate civil judgment 

proceedings against a taxpayer for an outstanding tax debt. Sequestration, liquidation or the 

winding-up of companies may be instituted. A company under business rescue proceedings is 

protected from civil judgment proceedings. SARS may, after giving the taxpayer 10 business 

days’ notice, file with the clerk or registrar of a competent court, a certified statement setting out 

the amount of tax payable and certified by SARS as correct. As a rule, there should be no dispute 

in progress regarding an outstanding tax liability. SARS must withdraw the statement if the 

taxpayer has paid the outstanding amount of tax debt and make such a request in the form and 

manner duly necessary. According to the de minimus rule, SARS is not obliged to recover 

amounts less than R100. The amount must be carried forward in the taxpayer account. 

 

In the case of using agents or third parties to recover an outstanding amount of tax liability, the 

Commissioner must advise the agent or third party such as an employer, to use his or her 

discretion in terms of the taxpayer’s ability to pay the outstanding tax debt.  

 

HOW WILL SARS COLLECT A TAX DEBT? 

 

A senior SARS official can authorise the issue of a notice on a third party to request monies held 

on your behalf or even owed to you to be paid over to SARS. This obligation can extend to an 

amount of money a third party has not yet received, but could in due course. The money being 
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held for or owed to the taxpayer could include a taxpayer's pension or any type of remuneration. 

Reasons why a third party cannot oblige with the requirements of a notice must be communicated 

with the responsible senior SARS official. Such a notice can be withdrawn by SARS or amended 

depending on the circumstances. A person, who parts with the monies contrary to the notice, is 

personally liable for the money. The person required to pay the money to SARS must preserve 

the money held or owed for up to 72 hours and then pay the full amount of the money over to 

SARS unless—  

 

(a)  SARS withdraws or amends the notice, as is appropriate under the circumstances, upon the 

person advising SARS of the reasons for being unable to comply within the period specified 

in the notice; or  

(b)  after being informed by the person of the notice, the taxpayer requests SARS to amend the 

notice to allow the payment of the basic living expenses of the taxpayer and his or her 

dependents and SARS amends the notice to extend the period over which the amount must 

be paid.” Study section 181 in respect of the liability of shareholders for outstanding tax debts. 

 

The liability of the financial management of tax debts refers to the equivalent liability for PAYE 

and VAT under Schedule 4 of the Income Tax Act. Under the ambit of section 180 of the Tax 

Administration Act, SARS can pierce the corporate veil of the business and determine the extent 

of a person’s negligence or fraud, which may have resulted in the failure to pay a tax debt. A 

person is personally liable for any tax debt of the controlling taxpayer if the person controls or is 

regularly involved in the management of the overall financial affairs of the taxpayer. As statutory 

and codified common law provisions number in the thousands and thousands of pages of 

legislation today, businesses today are under constant scrutiny to ensure compliance with current 

legislation. However, liability is proportional to the extent that the negligence or fraud resulted in 

the non-payment of an outstanding tax debt. 

 

If a company winds up, the shareholders are jointly and severally liable to pay the unpaid tax debt, 

but only if they were shareholders in the company one year prior to its winding up. The extent of 

their liability will depend on the assets they received, whether the tax debt existed at the time of 

the receipt of the assets or would have existed. However, the liability of the shareholders 

is secondary to that of the company. Listed companies and shareholders of the same company 

are not liable under the Tax Administration Act for outstanding tax debts. 

 

A person, who knowingly helps to dissipate assets to obstruct the collection of the tax debt, will 

be jointly and severally liable to the extent that those assets reduce the availability of resources 

to cover an outstanding tax debt. Before a responsible third party is held liable for the tax debts 

of a taxpayer, section 184 provides the party the right to make representations before being held 

liable if this will not place the collection of tax in jeopardy.  
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CONCLUSION 

 

SARS may collect an outstanding tax debt through the courts. According to the statute of 

limitations (section 182(2)), SARS will not collect tax after the expiration of 15 years from the final 

date of assessment of taxes. SARS may initiate the collection of taxes through third parties who 

hold monies on behalf of the taxpayer. SARS can enter into an instalment payment agreement 

with the taxpayer if the taxpayer suffers from a deficiency of assets to pay the whole amount due 

and payable or under the criteria listed in terms of section 168 of the Tax Administration Act. A 

person may be held liable for the payment of a tax debt if personally responsible or involved in 

the management of the overall financial affairs of the taxpayer. Shareholders may similarly be 

held liable if they meet the requirements set out under section 181 for tax debts other than by 

means of an involuntary liquidation.  

 

It is acknowledged that the application of tax collection is a complex matter. On the one hand, the 

Commissioner for SARS must ensure tax compliance and at times enforce it through the 

application of the Tax Administration Act. On the other hand, revenue authorities must act in such 

a way that the taxpayer’s constitutional rights are not violated.  

 

Although the judgment in Metcash Trading Limited v Commissioner for the South African 

Revenue Service and Another [2000] ZACC 21 confirmed the constitutionality of the "pay now 

argue later" provision, a duty of fairness should be applied in respect of requests for granting 

suspension of an outstanding tax debt. It is recommended that a taxpayer should attempt to reach 

a prompt agreement with SARS regarding the payment of an outstanding tax debt. A taxpayer’s 

business, cash flow and financial or even credit status can be crushed if tax debts are collected 

incongruously. Providing sufficient alternatives such as extensions of time to pay, repayment 

agreements, and even suspensions or write-offs to taxpayers who cannot settle a tax debt should 

be considered. 
 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Explain what a tax debt due to SARS is. 

2. Describe the evidence of what constitutes an assessment. 

3. Explain the limitation periods for the collection of tax by the State. 

4. Describe the process of civil judgment against a taxpayer for the recovery of an outstanding 

tax. 

5. Describe the effect of sequestration, liquidation or winding-up proceedings on taxpayers and 

business. 

6. Identify the third parties who are liable for the payment of taxes of taxpayers. 

7. Identify the liability of shareholders for tax debts. 

8. Identify the liability of the transferee for tax debts. 

9. Explain the liability which exits in respect of a person who helps the taxpayer to dissipate 

his or her assets. 

10. Describe the process of recovery of tax debts from third parties.  
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 QUESTIONS FOR SELF-STUDY: 

 

1. When is a tax debt due to SARS? 

2. What constitutes evidence of an assessment that a taxpayer should be aware of? 

3. Describe the process of civil action against a taxpayer. 

4. When may SARS institute sequestration proceedings against a taxpayer? 

5. What or who are third parties? 

6. What liability does a third party have to satisfy the tax debts of a taxpayer?  

7. When is a person personally liable for any tax debts?  

8. What are the liabilities of shareholders for the tax debts of companies? 

9. If a person receives an asset from a taxpayer with an outstanding tax debt, what liability can 

he or she incur? 

10. What do you understand is meant by the dissipation of assets? 

11. What should SARS provide to a third party when the collection of a tax debt is imminent? 

 

 

NOTES: 
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CHAPTER 14 WRITE-OFF OR COMPROMISE OF TAX DEBTS 

 

Study sections 192 to 207 

 

WRITE-OFF OR COMPROMISE 

 

A compromise is defined as an agreement, between SARS and a debtor (the taxpayer) whereby 

the taxpayer agrees to pay an amount that is less than the amount of outstanding tax debt due to 

the fiscus as full settlement of the tax debt. SARS will write off the remaining portion of the tax 

debt – permanently – if the taxpayer complies with the scope of the agreement or conditions as 

required. Generally, any tax debt due to the State is collected by SARS. However, SARS would 

undertake a compromise if it is in the best interest of the State to secure tax. Taxpayers are 

advised to approach SARS with an experienced tax specialist in a situation as described above.  

 

A distinction is drawn between a temporary and permanent write off. A temporary write-off is debt 

relief provided for under section 195 of the Act. The tax debt must be uneconomical to pursue 

and does not absolve the taxpayer from paying an outstanding tax liability. A tax debt will be 

uneconomical to pursue if the senior SARS official is satisfied that the total cost of recovery (to 

be incurred) of the tax debt will exceed the anticipated amount to be recovered.  

 

The factors to be taken into account are: 

 

 the amount of outstanding tax debt due 

 the length of time the tax debt has been outstanding 

 the necessary steps for recovery of the tax debt and cost involved 

 cost of legal action versus possible returns 

 financial position of the taxpayer 

 assets and liabilities of the taxpayer 

 cashflow of the taxpayer and possible future income 

 any other available information concerning the outstanding tax debt 

 

REQUEST FOR COMPROMISE OF A TAX DEBT BY THE TAXPAYER (SECTION 201) 

 

SARS would normally be willing to compromise a portion of or the entire tax debt if the taxpayer 

is in financial distress or would likely suffer undue financial hardship or is in no position to settle 

the debt. Many taxpayers are not aware of their rights in terms of a compromise or write-off of tax 

debts. This remedy is only available to a limited number of taxpayers as the circumstances of the 

taxpayer have to support and permit SARS to actually write off or compromise an outstanding tax 

debt.  

 

Previously, under section 91A of the Income Tax Act, the Commissioner could either waive, write 

off or compromise a tax debt. 
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CONCLUSION 

 

Previously, in terms of the old section 91A of the Income Tax Act, the application by a taxpayer 

for the write-off of an amount of tax liability had to measure up to specific criteria. This includes 

providing information related to 

 

● all assets and liabilities in respect of their market values 

● all amounts received and expenses incurred for the past 12 months 

● all assets sold in the past three years or the expropriation of assets during this period and 

their respective values 

● all persons who obtained those assets  

● if any, all future income/benefits to be derived  

● assets over which the debtor has direct control 

● "connected persons" in relation to the debtor 

● current income and expenses 

● the reasons for the submission of an application for the write off/compromise 

  

The purpose of this process is two-fold. One, the taxpayer cannot afford the payment of an 

outstanding tax debt and secondly, it would ensure to the fiscus the highest possible yield of taxes 

and ensure the effective administration of the tax system. SARS must notify the taxpayer in writing 

when an outstanding tax debt is written off permanently.  

 

 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Understand the concept of an "asset" and provide the definition in your own words. 

2. Realise what is meant by "compromise" and provide the definition in your own words. 

3. Understand what the temporary write off of a tax debt is. 

4. Know when a tax debt becomes uneconomical to pursue. 

5. Understand what is meant by the permanent write off of a tax debt. 

6. Know the procedure for writing off a tax debt. 

7. Understand the purpose of the "compromise" of a tax debt. 

8. Know the process to be followed for the application or request for the compromise of a tax 

debt. 

9. Identify the circumstances under which the compromise of a tax debt will not be appropriate. 

10. Distinguish the procedure for compromise of a tax debt. 
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  QUESTIONS FOR SELF-STUDY: 

 

1. Describe what an asset is.  

2. Explain what a compromise is. 

3. What is the temporary write off of a tax debt? 

4. When is a tax debt irrecoverable at law? 

5. Describe the process of a request by a debtor for the compromise of a tax debt. 

6. What factors are taken into account when a request to compromise a tax debt is considered? 

7. Under what circumstances will the compromise of a tax debt not be appropriate? 

8. Describe the procedure a taxpayer needs to follow for the compromise of a tax debt.  

9. When will SARS be bound by a compromise? 

10. When will SARS not be bound by a compromise? 

 
 

NOTES: 
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Learning Unit 6: Interest and Penalties 

CHAPTER 12 INTEREST 

 

Read sections 187 to 189 

 

INTEREST RATE TABLES 

 

Interest rates charges in terms of tax Acts are divided into different categories. SARS provides 

tables of interest rates. The interest payable under a tax Act is calculated on the daily balance 

and is compounded monthly.  

 

The different categories of interest rate charges are described below: 

 

Category 1: Interest charged on outstanding taxes, duties and levies 

 

Category 2: Interest payable on credit amounts 

 

Category 3: Interest applicable to a loan denominated in rand  

 

Interest is payable in terms of 

 tax other than income or estate duty tax  

 income tax  

 estate duty  

 a fixed amount penalty  

 a percentage-based penalty  

 an understatement penalty  

 

Interest is imposed for the period from the effective date of the tax to the date the tax is paid. 

 

 

CONCLUSION 

 

Interest will accrue and is payable on outstanding balances at the rate prescribed by the Minister 

from time to time and can be accessed in the Gazette under section 80(1)(b) of the Public Finance 

Management Act 1 of 1999. SARS will pay interest at four percentage points below the prescribed 

rate. Interest may be waived by SARS if the taxpayer's circumstances were beyond his or her 

control such as a natural or human-made disaster, civil disturbance or disruption in services 

or due to serious illness or accident. Any reduction in the interest rate is due by amendments to 

the definition of "official rate of interest" as and when applicable.  
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SARS may not make a direction that interest is not payable under subsection (6) after the expiry 

of three years, in the case of an assessment by SARS, or five years, in the case of self-

assessment, from the commencement date of the accrual of the interest. 

 

 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1.  Understand the general interest rules. 

 

 

 QUESTIONS FOR SELF-STUDY: 

 

1.  When are you allowed to deduct interest expenditure?  

2. In terms of what taxes and penalties is interest payable? 

 

 

NOTES: 
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CHAPTER 15 ADMINISTRATIVE NON-COMPLIANCE PENALTIES 

 

Study sections 208 to 220 

 

ADMINISTRATIVE NON-COMPLIANCE PENALTIES 

 

As this section is fairly important, some questions and answers have been incorporated into the 

study material below. Taxpayers and tax practitioners alike have to take notice of the different 

types of penalties provided for in the Tax Administration Act – compliance with administrative 

provisions of tax Acts is paramount. If, as a tax practitioner, you neglect to comply with an 

obligation on behalf of your client, the taxpayer is punished for the non-compliance with the 

obligation under a tax Act. Section 75B of the Income Tax Act previously contained provisions 

that dealt with non-compliance penalties. This has been effected in the Tax Administration Act 

under Chapter 15.  

 

The form of penalty is descriptive of the nature of the transgression. On the one hand, a fixed 

amount penalty is imposed on the taxpayer for non-compliance with an administrative 

requirement in accordance with a fixed table as set out under section 211 of the Tax 

Administration Act. Although the penalties relate directly to non-compliance with an administrative 

requirement, the punishment in terms of an amount payable could be substantial for the type of 

transgression. This type of non-compliance will automatically increase by the same amount for 

each month of non-compliance. Understatement penalties (or so-called "additional tax"), on the 

other hand, is another listed category of penalties imposed on a taxpayer and are discussed 

below.  

  

WHAT IS AN ACT OF NON-COMPLIANCE? 

 

A non-compliance act is a failure to comply with a duty under a tax Act. These duties are listed in 

a public notice issued by the Commissioner. 

 

THE TYPES OF ADMINISTRATIVE NON-COMPLIANCE PENALTIES 

 

Two types of penalties are identified: a fixed amount penalty (sections 210–211) and a percentage 

based penalty (section 213 – if an amount of tax was not paid). Taxpayers, who have outstanding 

tax returns, may be punished by manner of a monthly imposed administrative non-compliance 

penalty for as long as the non-compliance occurs, up to periods of three (3) years (where the 

taxpayer's address is known and an assessment could be delivered to that address) or even four 

(4) years in the case where SARS is not in possession of the current address of the taxpayer. A 

10% administrative percentage-based penalty may be imposed on the late payment of any 

amount of provisional tax as determined by paragraph 27(1) of Schedule 4 of the Income Tax 

Act.  
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WHEN CAN SARS IMPOSE A PENALTY?  

 

Let us first approach this question by looking at it from a contrasting point of view. By ensuring 

the timeous submission of your return, SARS cannot impose an administrative non-compliance 

penalty. However, SARS systems will automatically raise an electronically generated penalty after 

the due date of an assessment or incidence that would otherwise not flag a failure under normal 

circumstances – the administrative non-compliance penalty must be imposed impartially, 

consistently and proportionately to the gravity and length of the non-compliance. An employer, 

who fails to render to SARS a return referred to in terms of sections 14(3) and 14(6) of Schedule 

4, may attract administrative penalties under Chapter 15 of the Tax Administration Act. Any 

information regarding a reportable arrangement must be disclosed in order not to attract a penalty 

of up to R50 000 in terms of a participant thereof or R100 000 in the case of a promoter to the 

arrangement and depending on the amount concerned (section 212). 

 

WHEN AND HOW DO I SUBMIT A REQUEST FOR REMITTANCE OF A PENALTY?  

 

An important aspect of enquiring about any penalties is to request a taxpayer’s statement of 

accounts. The person who is affected by the penalty must request SARS to remit the penalty by 

manner of either following the eFiling procedure provided for or the prescribed procedure provided 

for under a tax Act. The request must include the following: 

 

 a description of the circumstances which prevented the taxpayer from meeting the relevant 

obligation 

 any supporting documents and information SARS may request 

 

SARS may not take any steps to collect the administrative penalty during the period (from the first 

day) SARS receives the remittance request and for a period of 21 business days from the date 

SARS gave notice of its decision. 

 

A penalty may be remitted if a taxpayer who failed to register as a taxpayer had notified SARS of 

his or her own accord. In addition, a penalty may be remitted if a person has filed all returns 

required under a tax Act. A nominal or first incidence of non-compliance must be remitted (section 

217). 

 

WHAT EXCEPTIONAL CIRCUMSTANCES WILL SARS ACKNOWLEDGE FOR REMITTANCE 

OF AN ADMINISTRATIVE PENALTY?  

 

 natural or human-made disaster 

 civil unrest or disruption of services 

 serious illness or an accident rendering the circumstances eligible  

 serious emotional or mental distress 

 a capturing error made by SARS 

 a processing delay by SARS 

 incorrect information provided to/by an official SARS publication or media release 

 a delay in providing information to the taxpayer 
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 failure by SARS to provide enough time for an acceptable response to a request for 

information by SARS 

 serious financial hardship such as a lack of basic living requirements or in the case of a 

business, immediate danger to the business operations and continued employment of 

employees 

 other similar matters of seriousness (section 218) 

 

It is important to note that any penalty that was incorrectly assessed may be remitted (section 

219). A remittance of penalty is subject to objection and appeal described under Chapter 9 of the 

Tax Administration Act (section 220).  

 

 

CONCLUSION 

 

The difference between an administrative and an understatement penalty is the fact that an 

administrative penalty is imposed for the less serious failure of taxpayers to comply with 

administrative requirements of tax Acts. Administrative requirements are compliance requests 

such as, for example, meeting an administrative related obligation imposed under a tax Act. An 

understatement penalty’s purpose is to target more serious non-compliance such as the conduct 

of the taxpayer, including tax evasion. 

 

 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Understand what is meant by a remittance request. 

2. Identify different penalties. 

3. Inform a taxpayer why penalties are imposed. 

4. Understand the concept of percentage-based penalties. 

5. Know the procedure for imposing a penalty. 

6. Know the procedure for requesting the remittance of a penalty. 

7. Recognise the different remedies for different penalties. 

8. Recognise the exceptional circumstances for the remittance of penalties . 

 

 

 QUESTIONS FOR SELF-STUDY: 

 

1. Joseph forgot to submit his return in time. A penalty was raised by SARS. In this case, if an 

amount of tax was not paid as and when required, determine the specific section(s) in the 

Tax Administration Act under this Chapter, which will be applicable in the case of non-

compliance. 

2. When will the imposition of a percentage-based penalty apply? 
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3. When will a percentage-based penalty be imposed? 

4. What is the procedure for imposing a penalty? 

5. Describe the procedure for requesting the remittance of a penalty. 

6. Under which circumstances may a penalty be remitted? 

7. Are decisions by SARS not to remit a penalty subject to objection and appeal? 

8. Joseph has been incorrectly assessed with a penalty. What should you do as his advisor? 

9. What amount of penalty will be imposed for administrative non-compliance? 

  

Answer to question 9 

 

A fixed amount penalty as prescribed in the table under section 211 or a percentage-based 

penalty described under section 213 of an amount equal to the percentage of the amount of 

unpaid tax or in the case of a reportable arrangement penalty in section 212, the amount of 

R50 000 for a participant or R100 000 for the promoter.  

 

 

NOTES: 
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CHAPTER 16 UNDERSTATEMENT PENALTIES 

 

Study sections 221 to 233 

 

WHAT ARE UNDERSTATEMENT PENALTIES?  

 

An understatement penalty was previously accepted as an additional tax of up to 200%, which 

was imposed on a taxpayer. However, the judiciary have held that an additional tax is in essence 

a penalty and must be treated as such. The definitions specified in section 221 are important 

indicators of understanding “understatement penalty”. For example, an “understatement” can 

include an “impermissible avoidance arrangement” which could be any transaction, operation, 

scheme or agreement in respect of which section 73 of the Value-Added Tax Act or general anti-

avoidance provision under a tax Act is applied. The imposition of an understatement penalty is 

determined by the taxpayer’s behaviour in terms of the objective criteria listed in a table (section 

223). The rationale to change an additional tax to a penalty is found in section 77 of the 

Constitution, which presumption is that an "additional tax" may only be imposed under a money 

bill. To remove any uncertainty in this regard, the term is now replaced with what is called an 

"understatement penalty". An understatement penalty is the fourth type of penalty in the Tax 

Administration Act.  

 

What does an "understatement" mean? An understatement is defined as a prejudice to SARS or 

the fiscus as a result of (i) rendering a default in a return; (ii) an omission from a return; (iii) an 

incorrect statement in a return; or (iv) if no return was required, the failure to pay the correct 

amount of tax. These actions are as a result of the behaviour of the taxpayer. So, besides paying 

the normal taxes due, the taxpayer is obliged to pay an additional penalty amount if found guilty 

of the behaviour set out in the understatement penalty percentage table. The question follows – 

will the judiciary be inclined to find on the same percentage penalties as those set out under 

section 223 of the Tax Administration Act? Note that bona fide inadvertent errors by the taxpayer 

will normally not attract penalties. 

 

So, how does the percentage table works? The understatement penalty provisions target the 

more serious non-compliance of taxpayers, such as the conduct of taxpayers, including tax 

evasion. The onus to prove the imposition of an understatement penalty rests on SARS. Section 

221 defines an understatement as a specific behaviour by a taxpayer, which behaviour attracts 

certain percentage penalties. The amount of penalty to be imposed is the result of taking the 

highest percentage in accordance with the table (i.e. 200% is the highest percentage for 

intentional tax evasion) minus the shortfall under sub-sections 3 and 4 of section 222. The 

shortfall is the result or sum of the difference between the amount of "tax" correctly chargeable 

for a tax period and the amount of tax that would have been chargeable if the understatement 

was accepted.  

 

A table (section 223) sets out the specific behaviours such as (i) a substantial (actually meaning 

"minor") understatement (a considerable prejudice to the fiscus that exceeds the lesser of 10% 

of the amount of tax properly chargeable or refundable or R1 000 000 and varies between 0% 

and 20%); (ii) reasonable care not taken in completing a return (varies between 0% and 50%); 
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(iii) no reasonable grounds for the tax position taken (varies between 0% and 75%); (iv) imper-

missible avoidance arrangement (varies between 2% and 100%); (v) gross negligence (varies 

between 5% and 125%); and (vi) intentional tax evasion (varies between 10% and 200%). A 

repeat case means that any of the listed behaviours have been performed by the taxpayer for a 

second time within five (5) years of the previous or first case. The onus to prove the grounds for 

the imposition of the applicable percentage also rests on SARS. The "double jeopardy" rule has 

been avoided by not imposing administrative and understatement penalties simultaneously. Thus, 

the voluntary disclosure programme (“VDP”) provides relief to taxpayers in respect of admini-

strative penalties, understatement penalties and criminal charges but not interest.  

 

In addition, a new VDP has been incorporated into the current tax administration landscape. 

Previously, such an arrangement was granted for predetermined periods only. Taxpayers had to 

rely on this temporary window of opportunity to disclose "voluntarily" a failure to declare 

information, where such information resulted in the taxpayer not being assessed for the correct 

amount of tax or an incorrect refund made to the taxpayer. The VDP is now a permanent feature 

of the Tax Administration Act for all tax types, but excludes matters for customs and excise. A 

person may apply personally or in a representative capacity for voluntary disclosure relief.  

 

A permanently established "understatement penalty committee" oversees the application of the 

VDP framework in practice. This process was created for taxpayers to ensure enhanced voluntary 

compliance with the South African tax system. This process will not provide permanent interest 

or exchange control relief but will permanently provide 

 

● a 100% relief in respect of an administrative non-compliance penalty if the taxpayer meets 

all the obligations imposed under a tax Act  

● relief in respect of any understatement penalty referred to in column 5 or 6 of the 

understatement penalty percentage table in section 223 

 

Section 222(1) provides for the imposition and payment of an understatement penalty if the 

taxpayer caused the understatement. The percentages vary but a percentage of up to 200% can 

be imposed. SARS has no discretion and must impose the penalty. A taxpayer may object to the 

imposition of an understatement penalty and must make use of the formal objection procedures 

in terms of the Tax Administration Act (section 224). 

 

Section 224 of the Tax Administration Act also provides that if SARS does not remit a penalty 

imposed for a substantial understatement by the taxpayer, after having taken into consideration 

the provisions of section 223(3), the decision of SARS is subject to objection and appeal. 

 

Section 225 provides for the definition of a so-called “pending audit”. The different meanings 

attributed to a pending audit are: (i) a taxpayer has been notified of the intended audit by SARS, 

or an application has been made for an inquiry order in terms of section 50 (authorisation for 

inquiry) or a warrant has been issued in terms of section 59 (search and seizure). A “criminal 

investigation” is a place-keeper definition which is included in section 225, having the same 

meaning as described under Chapter 5.  
 
Carefully read through sections 226 and 227 of the Tax Administration Act. 
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CONCLUSION 

 

An understatement penalty of up to 200% can be imposed on taxpayers as determined by the 

SARS committee in terms of the taxpayer’s behaviour and the objective criteria by which this 

behaviour is measured (section 223). An understatement penalty will be imposed if the fiscus is 

prejudiced by the determined shortfall. An understatement penalty is in essence an additional tax 

but is not called a tax. 

 

 

 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Explain what an understatement penalty is. 

2. Identify the types of behaviour that can result in an understatement penalty being imposed. 

3. Explain what a "substantial understatement" is. 

4. Describe what a "tax position" is. 

5. Explain "onus of proof" and taxpayer behaviour in respect of the "understatement penalty 

percentage table". 

6. Explain what is meant by "shortfall".  

7. Identify the requirements for a valid voluntary disclosure. 

8. Explain under what circumstances any voluntary disclosure relief will be withdrawn by 

SARS. 

9. Assist a client with applying for a voluntary disclosure agreement by informing him or her 

about the necessary steps to be taken.  

10. Explain what relief SARS must provide to a taxpayer that made a voluntary disclosure. 

11. Identify which details must form part of a voluntary disclosure agreement. 

12. Explain under what circumstances a senior SARS official may withdraw a voluntary 

disclosure agreement. 

 

 

 QUESTIONS FOR SELF-STUDY: 

 

1.  Why is an "additional tax" in essence an understatement penalty?  
 
The courts have held that an understatement penalty is not a tax on income, but a penalty for 

non-compliance. Thus, an "additional tax" is in reality a penalty.  

 

2.  Why is an understatement penalty imposed on a taxpayer?  
 
This is a new structure whereby the percentage of additional tax is determined by taxpayer 

conduct and other objective criteria. This must help to ensure taxpayer compliance and to target 

the more serious non-compliant taxpayers. 
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3.  What are the benefits of a voluntary disclosure programme?  

 

It enhances voluntary compliance of taxpayers across the board, and SARS will not pursue 

criminal prosecution. 

 

4.  Is an assessment or determination made under a voluntary disclosure agreement 

subject to objection and appeal?  

 

No, such an agreement (section 230) is not subject to objection and appeal.  

  

5.  Your client wants to buy a long-standing business. However, there are outstanding 

VAT and PAYE taxes due to SARS. The seller wants to conclude a contract with your 

client whereby he is prepared to sell the business to your client. You are worried 

about the outstanding taxes due to SARS. Advise your client accordingly.  

 

(Hint: Accepting the letter of engagement includes giving specialist tax advice.)   

           [10]  

6.  Must a voluntary disclosure be issued in writing? 

 

Yes, certain details must specifically be included in the voluntary disclosure agreement. 

 

 

NOTES: 
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Learning Unit 7: Unprofessional 
Conduct and Related Provisions 

CHAPTER 18  REGISTRATION OF TAX PRACTITIONERS AND REPORTING OF 

UNPROFESSIONAL CONDUCT 

 

Study sections 239 to 243 

 

REGISTRATION OF TAX PRACTITIONERS AND REPORTING OF UNPROFESSIONAL 

CONDUCT  

 

If you are a natural person, providing advice, assisting with or completing a return for submission 

to SARS, you are obliged to register with SARS as a tax practitioner (section 240). A person must 

register with a recognised controlling body such as the South African Institute of Tax Practitioners 

(SAIT) or the South African Institute of Chartered Accountants (SAICA). The registration is 

obligatory within 30 business days after the date on which a person described under section 240 

for the first time provided advice, assisted with or completed a return for a taxpayer.  

 

IS THERE ANY EXCLUSION TO THE ABOVE?  

 

Yes. Section 240(2) does not apply in respect of a person who (i) provides advice in connection 

with litigation concerning the Commissioner as party or where the Commissioner is a complainant; 

(ii) provides the advice solely as a related or secondary part of providing goods or services to 

another person; (iii) provides advice or completes a document or assists employees of the 

taxpayer to complete a document; and (iv) acts under the direct supervision of a registered tax 

practitioner. Remember that a tax practitioner remains accountable for the actions of those under 

his or her direct supervision. 

 

WHERE MUST I REGISTER AS TAX PRACTITIONER?  

 

You must firstly register with a recognised controlling body and then with SARS (section 240(1)).  

 

WHICH CONTROLLING BODIES ARE RECOGNISED IN TERMS OF THE TAX ADMINI-

STRATION ACT?  

 

Section 240A recognises the Independent Regulatory Board for Auditors, a law society 

established under the Attorney's Act 53 of 1979, General Council of the Bar of South Africa, a bar 

council, a society of advocates or similar statutory body. 
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WHEN IS A BODY RECOGNISED IN TERMS OF THE TAX ADMINISTRATION ACT?  

 

Section 240A gives recognition if the body 

 

 requires minimum qualification and experience  

 maintains continuing professional education requirements 

 has a code of ethics and conduct 

 has a disciplinary code and procedures 

 is approved in terms of section 30B of the Income Tax Act for purposes of section 10(1)(d)(iv) 

 has at least 1 000 members or has at least the reasonable prospect of securing 1 000 

members within a year of applying  

 

ARE SARS OFFICIALS OBLIGED TO REGISTER AS TAX PRACTITIONERS?  

 

No, SARS officials are subject to numerous oversight structures to which tax practitioners are not. 

Besides the constitutional obligations imposed on SARS, it is also bound in terms of the demands 

of the Public Protector, the Tax Ombud and the standing Financial Committee of Parliament.  

 

COMPLAINTS TO CONTROLLING BODIES 

 

Section 241 gives SARS the right to lodge a complaint with a “controlling body” if a registered tax 

practitioner’s conduct constitutes a certain contravention or omission of provisions of the Act in 

respect of a taxpayer's affairs. Any information about a taxpayer that is confidential may be 

disclosed by the SARS official (section 242).  

 

 

CONCLUSION 

 

 The information provided below can be also accessed on the SARS website at: 

 

 www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short% 

20Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20 

External%20Guide.pdf 

 

IMPORTANT MATTERS 

 

SARS may report unprofessional conduct related to a professional or a tax practitioner. This must 

be reported to a controlling body such as SAICA or SAIT. A condition has been added to the 

existing requirement that a person who gives tax advice must register as a tax practitioner with 

SARS. Any person who during the five years before his or her application for registration has 

been removed from a related profession or professional body for dishonesty, or convicted of a 

crime involving dishonesty, may not be so registered. Section 241 is applicable. 

  

http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
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 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Explain what is meant by a recognised "controlling body". 

2. Explain under what circumstances a person must register as a tax practitioner. 

3. Explain when a person will not need to register as a tax practitioner. 

4. Describe the practical process of a controlling body of a tax practitioner handling a 

complaint.  

5. Identify the information that may be disclosed by SARS regarding a complaint. 

6. Identify any remedy available to the taxpayer before SARS can lay a complaint. 

7. Explain how a complaint must be considered by the controlling body. 
 

 

 QUESTIONS FOR SELF-STUDY: 

 

1. When are you obliged to register with a controlling body and SARS as a tax 

practitioner? 

 

When you fulfil your obligations for payment of money. 

 

2. What do you suggest as a possible alternative to the above?  

 

Give your own view on this matter and discuss your view with a peer or colleague.  

 

3. Is there really an alternative to SARS delivering notice to the taxpayer and the tax 

practitioner of its intention to lodge a complaint?  

 

It is suggested that a taxpayer request a written notification of the intended complaint and 

information to be disclosed. An objection may be lodged with SARS by the affected person within 

21 business days from such notification. SARS may lodge the complaint if satisfied the objection 

will not be sustained or submit the complaint after expiry of the aforementioned period. 

 

If a person's confidential information is to be disclosed in a hearing, only persons considering the 

complaint may attend such hearing. The recognised controlling body must provide for such 

procedures in its disciplinary code. A copy of the disciplinary code should be made available to 

the affected persons to vindicate any rights. 

 

Secrecy must be preserved with due regard to a taxpayer’s information, unless the disclosure is 

ordered by a competent court with jurisdiction in the matter (section 243(3)). 
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4.  Do you think all the recognised bodies have amended their constitutions to make 

provision for the above aspects? 

 

Try to obtain the constitution of a recognised controlling body and have a look at the specific 

sections dealing with disciplining members and confidentiality of information.  

 

5. When may SARS report a professional for misconduct?  

 

If an intentional (dolus) or negligent (culpa) act of a registered tax practitioner resulted in a 

taxpayer avoiding or unduly postponing performing an obligation contained in a tax Act, SARS 

may report that registered tax practitioner to a recognised controlling body. In addition, if a 

registered tax practitioner conducts himself or herself in a manner that exposes the specialist to 

disciplinary action being taken by the controlling body, SARS may report that specialist to the 

controlling body.  

 

6. What is the procedure? 

 

The Tax Administration Act offers a procedure for reporting which arises when a decision to report 

the registered tax practitioner is taken by a senior SARS official. The registered tax practitioner 

and the taxpayer concerned will be given prior notice of SARS’s intention to lodge the complaint, 

and a chance to object to SARS’s proposed report. An objection must be considered before SARS 

continues reporting the registered tax practitioner. The report to the controlling body may include 

taxpayer information. However, the controlling body is obliged to maintain the confidentiality of 

taxpayer information at all times, including during the course of a disciplinary hearing unless a 

competent court orders otherwise.  

 

7. How do we contextualise a "tax practitioner", "controlling bodies" and handling 

disciplinary matters? 

 

Different tax Acts are applicable to different persons. For example, as the VAT Act refers to 

vendors, it is simply necessary to understand that the term "tax practitioner" must include "VAT 

practitioner". As there are no definitions for either a "tax practitioner" or a "VAT practitioner" in the 

Tax Administration Act, it is still uncertain why a "tax practitioner", who is undefined, must be 

registered with two controlling bodies. In essence, section 240 goes on to explain in great length 

who are included and who are excluded from being tax practitioners. 

 

SARS recognises certain "controlling bodies" with which tax practitioners must register in terms 

of the Tax Administration Act. Only senior SARS officials may lay a complaint with a "controlling 

body". A registered tax practitioner is thus not exclusively confined to being disciplined by a "re-

gistered controlling body", but also by a "controlling body". In practice, the intention must be that 

recognised controlling bodies should deal with matters related to registered tax practitioners. 

Therefore, section 243 determines that a complaint must be considered by a "controlling body". 
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8. Will the whole world know about the disciplinary hearing?  

 

Due to the secrecy provisions governing all disciplinary matters with regard to registered tax 

practitioners, information must be kept secret. Disciplinary matters are internal processes and as 

such, are handled confidentially. Only a competent court can order the disclosure of information. 

 

9. What advice can be provided to tax practitioners in respect of providing the right 

advice? 

 

● Keep abreast of the latest changes in tax legislation. 

● Sign up for regular newsletters such as parliamentary communication and newsletters. 

● Visit the SARS website frequently. 

● Visit the National Treasury website regularly – information related to the budget, fiscal and 

monetary policy are available on this website. 

● Regularly attend seminars or short courses on taxation. 

● Learn more about administrative law principles. 

● Ensure that filing dates are observed. 

● Keep to due dates by diarising them day-to-day as you receive notices from clients or SARS. 

● Do not accept that clients will always provide you with accurate calculations or information 

– constantly double-check information. 

 

NOTES: 

 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………  

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………  



 90 
 

CHAPTER 17 CRIMINAL OFFENCES 

 

Study sections 234 to 238 

 

THIS IS SERIOUS 

 

General statutory offences are now included in the Tax Administration Act. Section 234 contains 

an extended list of non-compliance offences (if convicted of any offence, a person may receive a 

fine or imprisonment of up to two years). It is therefore best to always ensure that proper 

communication is made with a client in respect of any possible criminal offences under the Act. 

Therefore, any document you submit to SARS on behalf of a client should similarly have been 

communicated with the client and in a proper manner. A proper mandate must be provided in 

writing with the necessary consent and authorisation from the client. 

 

Tax evasion offences are described under section 235 of the Act. They relate to 

 

● a false statement  

● a false entry  

● a false answer  

● preparation or maintenance of false books of account  

● fraud or contrivance  

● making a false statement to obtain any refund or exemption from tax 

 

Any of the above criminal offences, can mean on conviction a fine or imprisonment of up to five 

(5) years. 

 

It is interesting to note that section 235(2) refers to the presumed guilt of the taxpayer. The real 

question is whether this measure will pass constitutional muster or scrutiny under section 35 of 

the Constitution? Section 237 is very important to tax practitioners. As a tax practitioner, ensure 

that a return or any other document is submitted to SARS with the consent of the taxpayer. It is 

therefore important to keep evidence on the taxpayer's file with regard to proper consent and 

authorisation. The use of an electronic or digital signature in electronic communication with 

SARS without the consent of the taxpayer is prohibited. 

 

For self-study purposes, see the Canadian Court decision held in R v Jarvis [2002] 3 SCR 757. 

This decision has established different principles dealing with audits and investigations, 

administration and enforcements, the principle against self-incrimination, the constitutional rights 

of taxpayers, unreasonable search and seizure, and information and documents obtained during 

an audit.  

 

 This decision is available at:  

 http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/2015/index.do 

 

http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/2015/index.do
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CONCLUSION 

 

Chapter 17 dealt with the different categories of criminal offences, which included 

 

 general offences concerning non-compliance  

 serious tax offences relating to tax evasion  

 filing a return without authority or using a signature without authority or authorisation  

 contravening the secrecy provisions 

  

The existence of these statutory offences does not prohibit the prosecution of a person for an 

offence committed under the common law. SARS may pursue criminal prosecution in addition to 

imposing an administrative non-compliance penalty or understatement penalty. However, 

"administrative double jeopardy" is avoided in that an administrative non-compliance penalty may 

not be imposed where an understatement penalty has already been imposed. Only a Senior 

SARS official may lay a complaint against an offender with the South African Police Service 

(section 235(3)). 

 

TAX OFFENCES UNDER THE TAX ACTS  

 

As stated above, certain tax-specific offences remain in the tax Acts, for example, an offence 

under Schedule 4, paragraph 30 of the Income Tax Act where an employer uses or applies 

employees' tax deducted for purposes other than the payment of such amount to SARS. Several 

offences which are unique to value-added tax remain under section 58 of the VAT Act.  

 

OTHER OFFENCES UNDER THE TAX ADMINISTRATION ACT 

 

Other offences provided for in Chapter 17 are criminal offences relating to secrecy provisions and 

criminal offences relating to filing a return without authority.  

 

PUBLICATION OF NAMES OF OFFENDERS  

 

The Commissioner is empowered to make public the name, area of residence, offence and 

sentence of people convicted of a tax offence once all appeal remedies have been exhausted by 

the accused. This form of social banishment is aimed at making criminal sanctions a more 

effective deterrent against non-compliance and tax evasion.  

 

JURISDICTION OF COURTS IN CRIMINAL MATTERS  

 

A person charged with an offence under the Tax Administration Act, may be tried in respect of 

that offence by a criminal court having jurisdiction in any area in which that person resides or 

carries on business, in addition to jurisdiction conferred upon a court by any other law.  
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 YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Explain how the reverse onus of proof has been removed under the current law. 

2. Explain what "evidentiary burden" means and how the taxpayer must apply this provision. 

3. Describe the different tax offences under the Tax Administration Act.  

4. Describe the different categories of criminal offences provided for under the Tax 

Administration Act. 

 

 

 QUESTIONS FOR SELF-STUDY: 

 

1. When do criminal non-compliance deeds occur?  

 

A criminal offence may be committed if a person does not comply with an obligation imposed 

under a tax Act. The Tax Administration Act contains a broad list of these obligations. These 

offences are committed if the person performs or fails to perform an act wilfully and without just 

cause in respect of a non-compliance provision. 

 

2. What constitutes offences where a taxpayer is subject to a fine or imprisonment for a 

period not exceeding two years if found guilty? 

 

 the failure to register and notify SARS of a change to registered particulars  

 the failure to appoint a representative taxpayer  

 refusing or neglecting to take an oath of secrecy or solemn declaration  

 the failure to retain records or to retain them in the form required  

 not complying with a request issued under the information-gathering powers  

 not disclosing relevant material facts to SARS when required  

 the failure to comply with a directive or instruction issued by SARS to the person under a tax 

Act  

 the refusal to give assistance during a field audit or criminal investigation as required  

 impeding the collection of tax by assisting a taxpayer to dissipate assets 

 

Note: These offences are committed if the person performs or fails to perform the relevant 

obligation deliberately and without just cause. 

 

  



 93 TAX3704/102 
 

 

3. What kinds of offences are identified? 

 

Offences may be divided into "normal" tax offences and serious or severe tax offences. Serious 

tax offences relate to intentional tax evasion. One distinction to a "non-compliance" offence is that 

the period of imprisonment for a serious tax offence is a sentence of up to five years. The 

investigation of a serious tax offence must be carried out with due regard to the rights that a 

suspect has (by suitably qualified and experienced SARS officials). An investigator must have 

authority from a senior SARS official to investigate, and only a senior SARS official may lay a 

complaint with the police concerning an offence related to tax evasion.  

 

The "reverse onus" under the current law has been removed and replaced with a practical 

evidentiary rule. In a prosecution under the evasion provisions, the person who makes a state-

ment that is the basis of the evasion is considered to have committed the offence except if able 

to prove that there is a reasonable possibility that he or she was unaware of the falsity of the 

statement and that that ignorance was not due to negligence (culpa). This does not result in a so-

called "reverse onus", but only places on the accused an evidentiary burden in relation to the 

statement made by him or her. If discharged the onus would remain on the State to prove beyond 

reasonable doubt knowledge of, or negligence in relation to, the falsity of the statement. While it 

may limit the fundamental right to silence (section 35 of the Constitution), it does so only in relation 

to facts which are peculiarly within the knowledge of the accused and in respect of which it would 

not be unreasonable to require the accused to discharge an evidentiary burden. 

 

 

NOTES: 
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CHAPTER 19 GENERAL PROVISIONS 

 

Study sections 244 to 257 

 

WHAT ABOUT DEADLINES?  

 

If a specific time period is imposed under a tax Act, and falls on a Saturday, Sunday or public 

holiday the taxpayer must complete the action on the last business day before the holiday. SARS 

may specify a time by which a person must act, and if the person performs the action after that 

time it is considered that the act was performed the following day.  

 

Whenever SARS is requested to extend a deadline, it may do so upon request from the taxpayer. 

In order to do so, a request must be filed before the deadline terminates. SARS may accept the 

late submission of a request for an extension if exceptional circumstances exist. A Ministerial 

decision must be published in the Gazette for the variance of any dates (sections 244–245).  

 

PUBLIC OFFICERS OF COMPANIES AND ADDRESS FOR DELIVERY  

 

Companies that deliver business must be represented by a natural person (public officer) living 

in the Republic. SARS must approve the appointment. Only a senior official of the company may 

act as public officer. This person must act as the public officer in respect of the company's 

performance in respect of tax obligations and will receive delivery of notices. A company must 

appoint and keep a public officer and must notify SARS of any change. SARS must approve any 

change. If SARS is of the view that a person is no longer fit to represent the company as public 

officer, SARS may take away its authorisation (section 246).  

 

AUTHENTICATION OF DOCUMENTS  

 

Under section 250, a SARS document is considered to be authentic if the SARS official's name 

or official designation is stamped or printed on it; or the designation of the SARS official is 

contained therein. There is an assumption that a return or other document is made or signed by 

the taxpayer whose return or document it is, except if the taxpayer can prove the return or 

document was not made or signed by him or her.  

 

DELIVERY OF DOCUMENTS  

 

Section 251 determines that a SARS notice, document or communication is viewed as having 

been conveyed if (i) it was handed personally to the taxpayer; (ii) it was handed to the public 

officer of a company; (iii) it was left with a person over 16 years at the person's last known 

residence, office, or place of business; or (iv) if a company, at the company's registered address 

elected in terms of section 247 of the Tax Administration Act; (v) it was posted by registered post 

or ordinary post to the person's or the person's employer’s last known post office box number; (vi) 

it was posted by registered post or ordinary post to the last known address or post box number 

of the company, public officer or the public officer’s employer; or (vii) it was sent electronically to 

the person’s or company's last known fax or e-mail address; or (viii) the person’s electronic filing 
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page on the SARS electronic filing service as defined in rules issued under section 255(1), if the 

person is a registered user as defined in those rules.  

 

OTHER IMPORTANT MATTERS  

 

● A formal defect in a delivery of notice does not affect the communication's validity – minor 

procedural defects should not invalidate proceedings provided fairness requirements are 

met. A person must, however, have effectively received the communication.  

● Delivery made in one of the above methods is regarded as having been received.  

● If a document was posted it is regarded to have been received in the time that normal post 

would usually take. SARS may, despite this rule, accept that a notice was not received or 

was received at some later time, such as documents not delivered due to a postal strike.  

● If a person can demonstrate that a notice was not received, and has been placed at a 

material disadvantage because of the imposition, SARS may withdraw the notice and 

reissue a different one (section 254).  

● Provision is made for SARS to issue rules governing electronic communication (section 

255).  
 

TAX CLEARANCE CERTIFICATES  

 

Section 256 determines that a taxpayer can apply for a tax clearance certificate in the prescribed 

form and manner. This means that SARS confirms the tax compliance status of the taxpayer. 

 

WHEN MUST SARS ISSUE OR DECLINE A TAX CLEARANCE CERTIFICATE?  

 

SARS must issue or decline a tax clearance certificate within 21 business days from the date of 

application (section 256(2)).  

 

WHEN MUST SARS ISSUE A TAX CLEARANCE CERTIFICATE?  

 

A tax clearance certificate must be issued if the taxpayer is tax compliant. SARS may decline a 

tax clearance certificate if the taxpayer has a debt outstanding or an outstanding return (section 

256(3)(a) & (b)). Notwithstanding the aforementioned, it may still be granted if SARS has deferred 

the payment, compromised the tax debt or suspended payment pending an objection or appeal. 

A tax clearance certificate may, however, still be granted if a suitable arrangement is in place to 

file an outstanding return.  

 

WHEN CAN SARS WITHDRAW A TAX CLEARANCE CERTIFICATE?  

 

A certificate issued in error may be withdrawn. If the certificate was obtained through fraud, a 

misrepresentation or through the non-disclosure of material facts, the certificate may be with-

drawn. See also if you can determine the period of validity of a tax clearance certificate. 

  



 96 
 

CONCLUSION 

 

This Chapter has dealt specifically with general provisions under the Tax Administration Act, 

which have included topics such as deadlines, public officer appointments, the delivery of 

documents, the rules for electronic communication and issuing tax clearance certificates. Despite 

the provisions stipulated under this Act, the regulations still to be instituted under this Act include 

the proceedings of the Tax Ombud, limitations on the jurisdictions of the Tax Ombud, the nature 

of the taxpayer with whose dispute the Tax Ombud should deal with and the maximum amount 

involved in the dispute. Regulations regarding the definition of biometric information are still 

necessary. 

 
 

  YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Describe the important aspects concerning the different deadlines in terms of the Act.  

2. Explain what is meant by public officer in terms of the Act. 

3. Identify four (4) important representation characteristics, which must be observed in respect 

of the position of a public officer in any company carrying on business or having an office in 

the Republic.  

4. Identify which aspects are important in respect of the company address for notices and 

documents to be delivered. 

5. Describe the role of the liquidator during voluntary and compulsory liquidation. 

6. Explain what will happen if a company acts by default in appointing a public officer. 

7. Identify what detail must appear on a document so as to ensure its authenticity. 

8. Describe the correct procedure(s) for delivering documents to persons other than 

companies. 

9. Describe the correct procedure(s) for delivering documents to a company. 

10. Explain when documents delivered will be deemed to have been received. 

11. Explain the rules for electronic communication. 

12. Explain when a tax clearance certificate will be provided to a taxpayer. 

 
 

  QUESTIONS FOR SELF-STUDY: 

 

1.  Explain in practical terms what is meant by "deadline". 

2.  Who is regarded as a public officer of a company? 

3.  What happens if a company does not appoint a public officer? 

4.  Is it fair for SARS to have a say in who should be appointed as a public officer? 

5.  When will a document be regarded as properly delivered? 

6.   When is the only time that a defect in the delivery of a document will not be  considered to 

be faulty? 

7.  When must SARS issue a tax clearance certificate? 
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NOTES: 
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CHAPTER 20 TRANSITIONAL PROVISIONS 

 

Read through sections 258 to 272 

 

THIS IS THE FINAL CHAPTER! 

 

Old taxpayer reference numbers remain and are in force until a taxpayer is provided with another 

taxpayer reference number. The continuation of courts, tax boards and court rules continue in 

force. SARS officials issued with a letter authorising the officials to audit under a tax Act, is still in 

force. Similar rules apply to chairpersons appointed to a tax board, tax court, post or delegation, 

and conduct of inquiry and execution of search and seizure warrants.  

 

CONCLUSION 

 

The Tax Administration Act defines many new concepts and provides new definitions. Every 

administrative requirement and procedure for the purposes of performing a duty, power or 

obligation or for exercising a right in terms of a tax Act, is, to the extent of not being regulated 

otherwise, regulated in terms of the Tax Administration Act. 

  

 

  YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES: 

 

1. Explain whether the commission of a statutory offence before the Tax Administration Act 

was instituted and repealed under this Act, can still be investigated. 

 

 

  QUESTIONS FOR SELF-STUDY: 

 

1.  Are old taxpayer reference numbers issued before the enactment of the Tax Admini-

stration Act still applicable? 

 

Yes, until a new number is provided by SARS.  

 

2.  May the Tax Ombud review any matter older than the time the Tax Administration Act 

has been in effect? 

 

Yes, but only upon request from the Minister of Finance. 
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3.  Is a public officer's appointment still valid if that appointment was made before the 

enactment of the Tax Administration Act?  

 

Yes, and it will remain in force until the appointment of a new public officer. 

 

THANK YOU FOR YOUR HARD WORK. YOU HAVE NOW ACCOMPLISHED A FULL REVIEW 

OF THE ABOVE LEARNING UNITS. GOOD LUCK WITH YOUR FORTHCOMING EXAMI-

NATION AND YOUR FUTURE ENDEAVOURS! 

 

 

  CASE STUDIES 

 

DEALING WITH ASSESSMENT ENQUIRIES 

 

CASE STUDY 1 

 

You are a tax practitioner acting on behalf of different clients. Mr Smith, one of your clients, 

received an assessment from SARS yesterday, 3 October. Mr Smith states that he believes there 

is something wrong with the assessment. You have a look and notice that the notice of 

assessment shows a different tax period and that the amount of outstanding tax liability seems 

excessively high. You also recall that you did submit the return on Mr Smith's behalf some two 

weeks ago. Mr Smith tells you he is not sure what has happened here. However, as it is your 

fault, you must fix it immediately or else he will sue you. He also questions whether you are indeed 

a registered tax practitioner in light of what has happened to him. 

 

As a tax practitioner, you are aware of the difficulties you experience in practice. You must find a 

solution to the questions raised by Mr Smith. Discuss how you would handle the above scenario. 

 

CASE STUDY 2 

 

After having informed Mr Smith that you believe that a mistake has been made in respect of his 

assessment, Mr Smith asks you to assist him in this regard. Inform him what you need to do, of 

the time periods involved in the different processes to be followed and what documents you need 

to submit on his behalf. 

 

CASE STUDY 3 

 

After further consultation with Mr Smith, you have decided to consult with one of the senior SARS 

officials at the Tax Practitioners Unit in Hatfield, Pretoria. Describe to Mr Smith the process and 

what needs to be done. 
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CASE STUDY 4 

 

Mr Smith informs you that you should object on his behalf to the assessment raised by SARS. 

Explain to him what procedure must be followed. 

 

CASE STUDY 5 

 

SARS decides to audit Mr Smith. Describe to Mr Smith the provisions of the Tax Administration 

Act that will regulate the audit. 

 

 

Answer to case study 1 

 

 ANSWER AVAILABLE AT: 

 

 http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-

Appeals.aspx 

 

Answer to case study 2 

 

Deadlines are very important under the Tax Administration Act and are described in section 244. 

Although SARS may extend the deadlines, there is actually no reference to such an extension. If 

a specific date/day mentioned in a letter or notice of assessment refers to a Saturday, Sunday or 

public holiday, the action such as a payment must be made on the last business day before the 

Saturday, Sunday or public holiday. If the payment is made after the Saturday, Sunday or public 

holiday, it is accepted as being paid on the first business day after the days mentioned.  

 

Answer to case study 3 

 

As a registered tax practitioner, you can schedule an appointment with the Tax Practitioners Unit 

at SARS. The Tax Practitioners Unit can be contacted by telephone on 0860121219 or by visiting 

a SARS branch. For tax practitioners already registered with SARS, appointments can be made 

during office hours, between 08:00 and 16:00 on weekdays and Wednesdays only from 09:00 to 

16:00. A specific time slot will be allocated to you with a consultant. The scheduling of recurring 

appointments is however, not allowed. If you do not have a scheduled appointment, you will be 

required to join the queue. Please cancel your appointment three (3) days in advance, if you are 

unable to keep to it. The whole idea about consulting with SARS is to alleviate problems as soon 

as possible or to gather more information regarding the enquiry made by the taxpayer. If the 

consultant is not able to provide you with a definite answer, the matter may be escalated to 

another official or a senior SARS official. This is the first step in resolving a matter of interpretation. 

However, the time allocated for the meeting must be strictly adhered to. 

 

http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
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You are required to take all relevant documents with you to substantiate your view. As most of 

the problems experienced in this regard may relate to the interpretation of legislation, it is very 

important to get the view of an experienced official(s) in such matters. It is also important to note 

that undue pressure by a taxpayer will not resolve a matter. As a professional person, you are 

required to inform the taxpayer of the facts of the matter. If there are any merits in the issue raised 

by the taxpayer, you are obliged to ensure that it is followed up on his or her behalf.  

 

Answer to case study 4 

 

 ANSWER AVAILABLE AT: 

 

 http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-

Appeals.aspx 

 

Objections and appeals for tax practitioners to follow 

 

Your client has a right to object or appeal against an assessment issued by SARS. SARS issues 

a taxpayer with an assessment and the taxpayer can either accept the assessment, or object to 

the outcome of the assessment by lodging an objection. The objection must be in writing and a 

Notice of objection (NOO) form for personal income tax and corporate income tax must be 

attached. An ADR 1 form must be attached for VAT and PAYE. SARS must receive this objection 

within 30 business days of the date on the letter of the assessment. Your client or the 

representative person must sign the Notice of objection (NOO) form (for individuals) or the 

Alternative dispute resolution (ADR 1) form (businesses and employers) and then you the tax 

practitioner should submit the objection to a SARS office. Unfortunately, only the Notice of 

objection can be submitted by eFiling, which is for personal income tax and corporate income tax. 

For VAT and PAYE the alternative dispute resolution (ADR1 form) cannot be submitted via 

eFiling. 

 

Top tip: When your clients lodge an objection with SARS, advise them that all their supporting 

documents must be attached and submitted with the Alternative dispute resolution (ADR1) form 

or the Notice of objection (NOO) form the first time to avoid delays and the objection being 

disallowed. 

 

Appeals 

 

If your client's objection is disallowed in full or partly, your client can still lodge an appeal against 

the decision within 30 working days of the date on the letter notifying of the objection being 

disallowed. The appeal must be in writing and an Alternate dispute resolution 2 (ADR2) form or 

the Notice of appeal (NOA) form must be completed and sent back to SARS for businesses and 

employers. For personal income tax and corporate income tax the notice of appeal must be in 

writing on a Notice of appeal (NOA) form. To get the Notice of objection and Notice of appeal 

form call the SARS call centre or visit a branch office. 

http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
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Answer to case study 5 

 

Mr Smith must be made aware that section 42 now provides for a taxpayer to be kept informed 

by SARS during an audit. A report in a prescribed form and manner must be given to Mr Smith 

indicating at what stage the audit is within 90 days of the commencement of the audit. After 

another 90 days, Mr Smith must be informed accordingly of the stage of completion until its 

finalisation. The date of the commencement of the audit will be the date SARS informed the 

taxpayer of the audit. The use of days is regulated by the Interpretation Act 33 of 1957. Thus, the 

first day is excluded and the last day included for determining the period of 90 days. If the last 

day is a Sunday or public holiday, the following day will be regarded as the 90th day. It is important 

to request the scope of the audit as soon as notice of the audit is received. If the audit is 

inconclusive, Mr Smith must be informed within 21 business days of the completion thereof. SARS 

must provide Mr Smith with a letter of findings. Mr Smith may respond to the report in writing. Mr 

Smith must send this response to SARS within 21 business days. 
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