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Please note:

Due to Unisa’s print schedule, this tutorial letter had to be submitted by a certain date so that you would
receive it in time. Unfortunately, the 2016/2017 Tax Administration Act (as amended) has not yet been

promulgated, which means that this tutorial letter was based on a draft Tax Administration Act. This
however should not affect the content of this module. Should there be any major differences between
the draft Act and the final Act we will communicate them to you through an announcement on myUnisa.
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ORIENTATION

1 GENERAL

We would like to welcome you as a student of the module Tax Administration. We hope you'll
find your studies constructive and that they will ultimately also have practical value. Please
read through this introduction very carefully as it could save you very valuable time and help
avoid unnecessary queries. The study of tax administration forms an integral part of your
accounting or business degree, as taxation affects many aspects of daily commercial activities.
This module specifically involves investigating the effects of tax administration legislation. The
purpose of this module is to equip learners with a basic knowledge of the Tax Administration
Act, 28 of 2011 (as amended) as it applies to different persons, taxpayers, juristic persons and
SARS, as well as the application of the principles and applicable legislation.

2 SUGGESTED APPROACH TO THE MODULE

We suggest that you set specific times aside for study. Depending on how many modules you
are studying, you will need to draw up a programme for the semester. Make time for each
subject as well as a revision period just before the examinations. See Tutorial Letter 101 in this
regard.

Once you know on which days you will study tax administration, decide which study units you
plan to work through on each date. Remember that you need to be flexible as some study units
may take longer than others to work through.

We suggest that you approach each study unit as follows:

»  Take the study guide and see which chapter in the Tax Administration Act it deals with.
Draw up a study plan and then read the applicable sections (as per the study guide) of the
chapter. By “read”, we mean just read, without taking notes, unless indicated otherwise.
At this stage, you merely need to get an idea of what is being discussed. If possible, do
this reading exercise the night before you are due to study the section.

» Now follow the specific instructions in the study guide and work through the chapter,
summarising from the Tax Administration Act. Remember that you will take in more if you
make notes at the same time. You may want to add to the notes later as you discover
what is important. Alternatively, you may want to make new notes at a later stage, but we
have found that it helps you to keep focused if you write as well as read.

»  Once you have worked through the entire chapter, you can attempt the questions in the
conclusion of the chapter.

Once you have studied the entire syllabus (both study guides), review your work in preparation
for the examination. However, you firstly need to read through all the applicable sections.
Make a note of the topics in sections that you are having difficulty with. Once you have identi-
fied the topics you need to spend more time on, you can draw up a revision programme. It is
advisable to work through the study guides before attempting to answer the assignments.



3 CONTACT WITH LECTURERS

The lecturers who are available to
assist you are:

Mr WR Uys / Mr V Msiza 012 429 4385/ 4358

Administrative assistant: Ms Elzette van Deventer 012 429 4702

You are welcome to contact any of your lecturers about the content of the module. Please
remember to e-mail any questions via myUnisa to the relevant e-mail addresses:

TAX3704-17-S1@unisa.ac.za (first semester) or

TAX3704-17-S2@unisa.ac.za (second semester)

4  ADMINISTRATIVE ENQUIRIES

We refer you to Tutorial Letter 101 and the My studies @ Unisa brochure for all the contact
details for any other enquiries. Bear in mind that your lecturers cannot assist with queries re-
garding tutorial matter not received or assignments submitted.

5 TIMETABLE

Please refer to the study programme as set out in Tutorial Letter 101/3/2017. We do not know
how many courses you are attempting this semester, so we suggest that you calculate how
much time you’ll have available for this module. Then take the time that you have available and
spend it as follows on each of the chapters.

6 KEY TO SYMBOLS USED IN THE STUDY UNITS

[ ]
This symbol represents achievement of certain outcomes of learning. This symbol
represents extra activities that will help you to remember what you have learnt.


mailto:TAX3704-17-S1@unisa.ac.za
mailto:TAX3704-17-S2@unisa.ac.za
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This symbol represents questions for self-study which may also form part of the exa-
mination.

These are electronic activities. These activities are not compulsory, but will assist
you to reinforce the topic that you are busy with.

CONCLUSION

We wish you every success with your studies in tax administration. Please make the most of
your opportunity to learn about this satisfying subject.

LEARNING OUTCOMES

After you have worked through this module, you will be able to:

determine the tax liability of a taxpayer

determine the peremptory provisions regarding the collection of taxes
determine the interest liability applicable to a taxpayer

explain the conditions applicable to refunds

explain compromise or write off of tax liabilities to the taxpayer
explain administrative noncompliance penalties to the taxpayer
describe the ambit of understatement penalties

discuss criminal offenses

discuss criminal offenses

define unprofessional conduct by a tax practitioner

discuss general tax administration provisions

identify transitional provisions




THE CHAPTERS OF THE TAX ADMINISTRATION ACT ARE:

Chapter 1
Chapter 2
Chapter 3
Chapter 4
Chapter 5
Chapter 6
Chapter 7
Chapter 8
Chapter 9
Chapter 10
Chapter 11
Chapter 12
Chapter 13
Chapter 14
Chapter 15
Chapter 16
Chapter 17
Chapter 18
Chapter 19
Chapter 20

Definitions
General administrative provisions
Registration
Returns and records
Information gathering
Confidentiality of information
Advance rulings
Assessments
Dispute resolution
Tax liability and payment
Recovery of tax
Interest
Refunds
Write-off or compromise of tax debts
Administrative non-compliance penalties
Understatement penalty
Criminal offences
Reporting of unprofessional conduct
General provisions

Transitional provisions
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CHAPTER 11 RECOVERY OF TAX

Study sections 169 to 186

RECOVERY OF TAX

In life, the only way to find answers is to start with asking questions. Let's ask: Is SARS autho-
rised to recover your tax debt from a third party?

The Tax Administration Act 28 of 2011 (“Tax Administration Act”) allows SARS to recover a tax-
payer's tax debt from a third party who either holds money for, or owes money to, that taxpayer.
The power of SARS to appoint an agent to collect outstanding taxes is granted in terms of the
South African Revenue Service Act 34 of 1997. Previously, under section 99 of the Income Tax
Act, the Commissioner was able to collect an outstanding tax liability from, for example, a third
party such as a financial institution. As previous decisions by the judiciary have held, the col-
lection methods were sometimes unconstitutional. The Tax Administration Act provides that
SARS is obliged to produce a document (assessment) which is conclusive evidence of a tax
debt due. Such a tax debt will remain due to the fiscus for a period of not less than 15 years. A
senior SARS official is authorised to initiate civil judgment proceedings against a taxpayer for an
outstanding tax debt. Sequestration, liquidation or the winding-up of companies may be institu-
ted. A company under business rescue proceedings is protected from civil judgment proceed-
ings. SARS may, after giving the taxpayer 10 business days’ notice, file with the clerk or regis-
trar of a competent court, a certified statement setting out the amount of tax payable and certi-
fied by SARS as correct. As a rule, there should be no dispute in progress regarding an out-
standing tax liability. SARS must withdraw the statement if the taxpayer has paid the outstand-
ing amount of tax debt and make such a request in the form and manner duly necessary.
According to the de minimus rule, SARS is not obliged to recover amounts less than R100. The
amount must be carried forward in the taxpayer account.

In the case of using agents or third parties to recover an outstanding amount of tax liability, the
Commissioner must advise the agent or third party such as an employer, to use his or her dis-
cretion in terms of the taxpayer’s ability to pay the outstanding tax debt.

HOW WILL SARS COLLECT A TAX DEBT?

A senior SARS official can authorise the issue of a notice on a third party to request monies
held on your behalf or even owed to you to be paid over to SARS. This obligation can extend to
an amount of money a third party has not yet received, but could in due course. The money
being held for or owed to the taxpayer could include a taxpayer's pension or any type of remu-
neration. Reasons why a third party cannot oblige with the requirements of a notice must be
communicated with the responsible senior SARS official. Such a notice can be withdrawn by
SARS or amended depending on the circumstances. A person, who parts with the monies con-
trary to the notice, is personally liable for the money. The person required to pay the money to
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SARS must preserve the money held or owed for up to 72 hours and then pay the full amount of
the money over to SARS unless—

(&) SARS withdraws or amends the notice, as is appropriate under the circumstances, upon the
person advising SARS of the reasons for being unable to comply within the period specified in
the notice; or

(b) after being informed by the person of the notice, the taxpayer requests SARS to amend the
notice to allow the payment of the basic living expenses of the taxpayer and his or her depen-
dents and SARS amends the notice to extend the period over which the amount must be paid.”
Study section 181 in respect of the liability of shareholders for outstanding tax debts.

The liability of the financial management of tax debts refers to the equivalent liability for PAYE
and VAT under Schedule 4 of the Income Tax Act. Under the ambit of section 180 of the Tax
Administration Act, SARS can pierce the corporate veil of the business and determine the
extent of a person’s negligence or fraud, which may have resulted in the failure to pay a tax
debt. A person is personally liable for any tax debt of the controlling taxpayer if the person con-
trols or is regularly involved in the management of the overall financial affairs of the taxpayer.
As statutory and codified common law provisions number in the thousands and thousands of
pages of legislation today, businesses today are under constant scrutiny to ensure compliance
with current legislation. However, liability is proportional to the extent that the negligence or
fraud resulted in the non-payment of an outstanding tax debt.

If a company winds up, the shareholders are jointly and severally liable to pay the unpaid tax
debt, but only if they were shareholders in the company one year prior to its winding up. The
extent of their liability will depend on the assets they received, whether the tax debt existed at
the time of the receipt of the assets or would have existed. However, the liability of the share-
holders is secondary to that of the company. Listed companies and shareholders of the same
company are not liable under the Tax Administration Act for outstanding tax debts.

A person, who knowingly helps to dissipate assets to obstruct the collection of the tax debt, will
be jointly and severally liable to the extent that those assets reduce the availability of resources
to cover an outstanding tax debt. Before a responsible third party is held liable for the tax debts
of a taxpayer, section 184 provides the party the right to make representations before being
held liable if this will not place the collection of tax in jeopardy.

CONCLUSION

SARS may collect an outstanding tax debt through the courts. According to the statute of limi-
tations (section 182(2)), SARS will not collect tax after the expiration of 15 years from the final
date of assessment of taxes. SARS may initiate the collection of taxes through third parties
who hold monies on behalf of the taxpayer. SARS can enter into an instalment payment agree-
ment with the taxpayer if the taxpayer suffers from a deficiency of assets to pay the whole
amount due and payable or under the criteria listed in terms of section 168 of the Tax Admini-
stration Act. A person may be held liable for the payment of a tax debt if personally responsible
or involved in the management of the overall financial affairs of the taxpayer. Shareholders may
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similarly be held liable if they meet the requirements set out under section 181 for tax
debts other than by means of an involuntary liquidation.

It is acknowledged that the application of tax collection is a complex matter. On the one hand,
the Commissioner for SARS must ensure tax compliance and at times enforce it through the
application of the Tax Administration Act. On the other hand, revenue authorities must act in
such a way that the taxpayer’s constitutional rights are not violated.

Although the judgment in Metcash Trading Limited v Commissioner for the South African
Revenue Service and Another [2000] ZACC 21 confirmed the constitutionality of the "pay now
argue later" provision, a duty of fairness should be applied in respect of requests for granting
suspension of an outstanding tax debt. It is recommended that a taxpayer should attempt to
reach a prompt agreement with SARS regarding the payment of an outstanding tax debt. A tax-
payer’s business, cash flow and financial or even credit status can be crushed if tax debts are
collected incongruously. Providing sufficient alternatives such as extensions of time to pay,
repayment agreements, and even suspensions or write offs to taxpayers who cannot settle a tax
debt should be considered.

w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

1. Explain what a tax debt due to SARS is

2. Describe the evidence of what constitutes an assessment

3. Explain the limitation periods for the collection of tax by the State

4. Describe the process of civil judgment against a taxpayer for the recovery of an outstand-
ing tax

5. Describe the effect of sequestration, liquidation or winding up proceedings on taxpayers
and business

6. Identify the third parties who are liable for the payment of taxes of taxpayers

7. ldentify the liability of shareholders for tax debts

8. Identify the liability of the transferee for tax debts

9. Explain the liability which exits in respect of a person who helps the taxpayer to dissipate

his or her assets
10. Describe the process of recovery of tax debts from third parties.

e
©~ QUESTIONS FOR SELF-STUDY:

1. Whenis atax debt due to SARS?
2.  What constitutes evidence of an assessment that a taxpayer should be aware of?
3. Describe the process of civil action against a taxpayer.
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When may SARS institute sequestration proceedings against a taxpayer?

What or who are third parties?

What liability does a third party have to satisfy the tax debts of a taxpayer?

When is a person personally liable for any tax debts?

What are the liabilities of shareholders for the tax debts of companies?

If a person receives an asset from a taxpayer with an outstanding tax debt, what liability
can he or she incur?

10. What do you understand is meant by the dissipation of assets?

11. What should SARS provide to a third party when the collection of a tax debt is imminent?

© o NOA
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CHAPTER 12 INTEREST

Read sections 187 to 189

INTEREST RATE TABLES

Interest rates charges in terms of tax Acts are divided into different categories. SARS provides
tables of interest rates. The interest payable under a tax Act is calculated on the daily balance
and is compounded monthly.

The different categories of interest rate charges are described below:
Category 1: Interest charged on outstanding taxes, duties and levies
Category 2: Interest payable on credit amounts

Category 3: Interest applicable to a loan denominated in rand

Interest is payable in terms of
e tax other than income or estate duty tax
e income tax
e estate duty
e a fixed amount penalty
e a percentage based penalty
e an understatement penalty

Interest is imposed for the period from the effective date of the tax to the date the tax is paid.

CONCLUSION

Interest will accrue and is payable on outstanding balances at the rate prescribed by the
Minister from time to time and can be accessed in the Gazette under section 80(1)(b) of the
Public Finance Management Act 1 of 1999. SARS will pay interest at four percentage points
below the prescribed rate. Interest may be waived by SARS if the taxpayer's circumstances
were beyond his or her control such as a natural or human-made disaster, civil disturbance
or disruption in services or due to serious illness or accident. Any reduction in the interest rate
is due by amendments to the definition of "official rate of interest" as and when applicable.

SARS may not make a direction that interest is not payable under subsection (6) after the expiry
of three years, in the case of an assessment by SARS, or five years, in the case of self-assess-
ment, from the commencement date of the accrual of the interest.
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"
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

1. Understand the general interest rules.

“p QUESTIONS FOR SELF-STUDY:

1. When are you allowed to deduct interest expenditure?
2. Interms of what taxes and penalties is interest payable?
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CHAPTER 13 REFUNDS

Study sections 190 to 191

REFUNDS OF EXCESS PAYMENTS AND DEFERRALS

Where a taxpayer makes an erroneous payment to SARS, the taxpayer will be entitled to inte-
rest on the amount credited to the taxpayer's account. Taxpayers who qualify for refunds in
terms of the Tax Administration Act are only entitled to the refund plus interest until such time
that a verification, inspection or audit of the refund has been finalised (in terms of the process
provided for in Chapter 5 of the Tax Administration Act). However, if an acceptable sum of se-
curity is provided by the taxpayer, SARS must approve the payment of the refund. An amount
erroneously paid over by a taxpayer must be claimed within three (3) years or up to five (5)
years in the case of self-assessment, from the date of assessment. A decision not to authorise
a refund is subject to objection and appeal.

An amount of less than R100 will not be refunded but must be carried forward in the taxpayer
account. As every taxpayer has a right to administrative action that is lawful, reasonable and
procedurally fair, a taxpayer must request written reasons for a decision as SARS is an organ of
State and is bound in terms of the provisions of the Promotion of Administrative Justice Act 3 of
2000 (“PAJAM.

CONCLUSION

A person is entitled to a refund if such an amount is reflected in the assessment received by the
taxpayer or if a taxpayer mistakenly paid an amount not payable in terms of an assessment.
Refunds must be verified by SARS and the revenue authorities must make payment before the
verification is done if security is provided by the taxpayer. However, a refund must be set off
against an outstanding tax debt if applicable.

._’.
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

1. Know when refunds are due
2. ldentify the setoff and deferral of refunds

8}
<X~ QUESTIONS FOR SELF-STUDY:

1. Describe under which circumstances refunds will be due to a taxpayer.
2. Describe the process of setoff and deferral.
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CHAPTER 14 WRITE OFF OR COMPROMISE OF TAX DEBTS

Study sections 192 to 207

WRITE OFF OR COMPROMISE

A compromise is defined as an agreement, between SARS and a debtor (the taxpayer) whereby
the taxpayer agrees to pay an amount that is less than the amount of outstanding tax debt due
to the fiscus as full settlement of the tax debt. SARS will write off the remaining portion of the
tax debt — permanently — if the taxpayer complies with the scope of the agreement or conditions
as required. Generally, any tax debt due to the State is collected by SARS. However, SARS
would undertake a compromise if it is in the best interest of the State to secure tax. Taxpayers
are advised to approach SARS with an experienced tax specialist in a situation as described
above.

A distinction is drawn between a temporary and permanent write off. A temporary write off is
debt relief provided for under section 195 of the Act. The tax debt must be uneconomical to
pursue and does not absolve the taxpayer from paying an outstanding tax liability. A tax debt
will be uneconomical to pursue if the senior SARS official is satisfied that the total cost of reco-
very (to be incurred) of the tax debt will exceed the anticipated amount to be recovered.

The factors to be taken into account are:

the amount of outstanding tax debt due

the length of time the tax debt has been outstanding

the necessary steps for recovery of the tax debt and cost involved
cost of legal action versus possible returns

financial position of the taxpayer

assets and liabilities of the taxpayer

cashflow of the taxpayer and possible future income

any other available information concerning the outstanding tax debt.

©NOORWNE

REQUEST FOR COMPROMISE OF A TAX DEBT BY THE TAXPAYER (SECTION 201)

SARS would normally be willing to compromise a portion of or the entire tax debt if the taxpayer
is in financial distress or would likely suffer undue financial hardship or is in no position to settle
the debt. Many taxpayers are not aware of their rights in terms of a compromise or write-off of
tax debts. This remedy is only available to a limited number of taxpayers as the circumstances
of the taxpayer have to support and permit SARS to actually write off or compromise an out-
standing tax debt.

Previously, under section 91A of the Income Tax Act, the Commissioner could either waive,
write off or compromise a tax debt.
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CONCLUSION

Previously, in terms of the old section 91A of the Income Tax Act, the application by a taxpayer
for the write off of an amount of tax liability had to measure up to specific criteria. This includes
providing information related to

all assets and liabilities in respect of their market values

all amounts received and expenses incurred for the past 12 months

all assets sold in the past three years or the expropriation of assets during this period and
their respective values

all persons who obtained those assets

if any, all future income/benefits to be derived

assets over which the debtor has direct control

"connected persons” in relation to the debtor

current income and expenses

the reasons for the submission of an application for the write off/compromise.

The purpose of this process is two-fold. One, the taxpayer cannot afford the payment of an
outstanding tax debt and secondly, it would ensure to the fiscus the highest possible yield of
taxes and ensure the effective administration of the tax system. SARS must notify the taxpayer
in writing when an outstanding tax debt is written off permanently.

YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

©NO G hWNE

10.

Understand the concept of an "asset" and provide the definition in your own words

Realise what is meant by "compromise” and provide the definition in your own words
Understand what the temporary write off of a tax debt is

Know when a tax debt becomes uneconomical to pursue

Understand what is meant by the permanent write off of a tax debt

Know the procedure for writing off a tax debt

Understand the purpose of the "compromise” of a tax debt

Know the process to be followed for the application or request for the compromise of a tax
debt

Identify the circumstances under which the compromise of a tax debt will not be appro-
priate

Distinguish the procedure for compromise of a tax debt.
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O
<~ QUESTIONS FOR SELF-STUDY:

1. Describe what an asset is.

2. Explain what a compromise is.

3.  What is the temporary write off of a tax debt?

4. When is a tax debt irrecoverable at law?

5. Describe the process of a request by a debtor for the compromise of a tax debt.

6. What factors are taken into account when a request to compromise a tax debt is conside-
red?

7. Under what circumstances will the compromise of a tax debt not be appropriate?

8. Describe the procedure a taxpayer needs to follow for the compromise of a tax debt.

9.  When will SARS be bound by a compromise?

10. When will SARS not be bound by a compromise?




17 TAX3704/103

CHAPTER 15 ADMINISTRATIVE NON-COMPLIANCE PENALTIES

Study sections 208 to 220

ADMINISTRATIVE NON-COMPLIANCE PENALTIES

As this section is fairly important, some questions and answers have been incorporated into the
study material below. Taxpayers and tax practitioners alike have to take notice of the different
types of penalties provided for in the Tax Administration Act — compliance with administrative
provisions of tax Acts is paramount. If, as a tax practitioner, you neglect to comply with an
obligation on behalf of your client, the taxpayer is punished for the non-compliance with the obli-
gation under a tax Act. Section 75B of the Income Tax Act previously contained provisions that
dealt with non-compliance penalties. This has been effected in the Tax Administration Act
under Chapter 15.

The form of penalty is descriptive of the nature of the transgression. On the one hand, a fixed
amount penalty is imposed on the taxpayer for non-compliance with an administrative require-
ment in accordance with a fixed table as set out under section 211 of the Tax Administration
Act. Although the penalties relate directly to non-compliance with an administrative require-
ment, the punishment in terms of an amount payable could be substantial for the type of trans-
gression. This type of non-compliance will automatically increase by the same amount for each
month of non-compliance. Understatement penalties (or so-called "additional tax"), on the other
hand, is another listed category of penalties imposed on a taxpayer and are discussed below.

WHAT IS AN ACT OF NON-COMPLIANCE?

A non-compliance act is a failure to comply with a duty under a tax Act. These duties are listed
in a public notice issued by the Commissioner.

THE TYPES OF ADMINISTRATIVE NON-COMPLIANCE PENALTIES

Two types of penalties are identified: a fixed amount penalty (sections 210-211) and a percen-
tage based penalty (section 213 — if an amount of tax was not paid). Taxpayers, who have out-
standing tax returns, may be punished by manner of a monthly imposed administrative non-
compliance penalty for as long as the non-compliance occurs, up to periods of three (3) years
(where the taxpayer's address is known and an assessment could be delivered to that address)
or even four (4) years in the case where SARS is not in possession of the current address of the
taxpayer. A 10% administrative percentage based penalty may be imposed on the late pay-
ment of any amount of provisional tax as determined by paragraph 27(1) of Schedule 4 of the
Income Tax Act.
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WHEN CAN SARS IMPOSE A PENALTY?

Let us first approach this question by looking at it from a contrasting point of view. By ensuring
the timeous submission of your return, SARS cannot impose an administrative non-compliance
penalty. However, SARS systems will automatically raise an electronically generated penalty
after the due date of an assessment or incidence that would otherwise not flag a failure under
normal circumstances — the administrative non-compliance penalty must be imposed impatrtially,
consistently and proportionately to the gravity and length of the non-compliance. An employer,
who fails to render to SARS a return referred to in terms of sections 14(3) and 14(6) of Sche-
dule 4, may attract administrative penalties under Chapter 15 of the Tax Administration Act.
Any information regarding a reportable arrangement must be disclosed in order not to attract a
penalty of up to R50 000 in terms of a participant thereof or R100 000 in the case of a promoter
to the arrangement and depending on the amount concerned (section 212).

WHEN AND HOW DO | SUBMIT A REQUEST FOR REMITTANCE OF A PENALTY?

An important aspect of enquiring about any penalties is to request a taxpayer’'s statement of
accounts. The person who is affected by the penalty must request SARS to remit the penalty
by manner of either following the eFiling procedure provided for or the prescribed procedure
provided for under a tax Act. The request must include the following:

1. adescription of the circumstances which prevented the taxpayer from meeting the relevant
obligation
2. any supporting documents and information SARS may request.

SARS may not take any steps to collect the administrative penalty during the period (from the
first day) SARS receives the remittance request and for a period of 21 business days from the
date SARS gave notice of its decision.

A penalty may be remitted if a taxpayer who failed to register as a taxpayer had notified SARS
of his or her own accord. In addition, a penalty may be remitted if a person has filed all returns
required under a tax Act. A nominal or first incidence of non-compliance must be remitted
(section 217).

WHAT EXCEPTIONAL CIRCUMSTANCES WILL SARS ACKNOWLEDGE FOR REMIT-
TANCE OF AN ADMINISTRATIVE PENALTY?

natural or human-made disaster

civil unrest or disruption of services

serious illness or an accident rendering the circumstances eligible

serious emotional or mental distress

a capturing error made by SARS

a processing delay by SARS

incorrect information provided to/by an official SARS publication or media release
a delay in providing information to the taxpayer

©NOOAWNE
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9. failure by SARS to provide enough time for an acceptable response to a request for infor-
mation by SARS

10. serious financial hardship such as a lack of basic living requirements or in the case of a
business, immediate danger to the business operations and continued employment of
employees

11. other similar matters of seriousness (section 218).

It is important to note that any penalty that was incorrectly assessed may be remitted (section
219). A remittance of penalty is subject to objection and appeal described under Chapter 9 of
the Tax Administration Act (section 220).

CONCLUSION

The difference between an administrative and an understatement penalty is the fact that an
administrative penalty is imposed for the less serious failure of taxpayers to comply with admini-
strative requirements of tax Acts. Administrative requirements are compliance requests such
as, for example, meeting an administrative related obligation imposed under a tax Act. An un-
derstatement penalty’s purpose is to target more serious non-compliance such as the conduct
of the taxpayer, including tax evasion.

0! ol
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

Understand what is meant by a remittance request

Identify different penalties

Inform a taxpayer why penalties are imposed

Understand the concept of percentage based penalties

Know the procedure for imposing a penalty

Know the procedure for requesting the remittance of a penalty
Recognise the different remedies for different penalties

Recognise the exceptional circumstances for the remittance of penalties

©NO Ok WNE

<
€~ QUESTIONS FOR SELF-STUDY:

1. Joseph forgot to submit his return in time. A penalty was raised by SARS. In this case, if
an amount of tax was not paid as and when required, determine the specific section(s) in
the Tax Administration Act under this Chapter, which will be applicable in the case of non-
compliance.

2. When will the imposition of a percentage based penalty apply?
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When will a percentage based penalty be imposed?

What is the procedure for imposing a penalty?

Describe the procedure for requesting the remittance of a penalty.

Under which circumstances may a penalty be remitted?

Are decisions by SARS not to remit a penalty subject to objection and appeal?

Joseph has been incorrectly assessed with a penalty. What should you do as his advisor?
What amount of penalty will be imposed for administrative non-compliance?

©o N OhA®

Answer to question 9

A fixed amount penalty as prescribed in the table under section 211 or a percentage based
penalty described under section 213 of an amount equal to the percentage of the amount of
unpaid tax or in the case of a reportable arrangement penalty in section 212, the amount of
R50 000 for a participant or R100 000 for the promoter.
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CHAPTER 16 UNDERSTATEMENT PENALTIES

Study sections 221 to 233

WHAT ARE UNDERSTATEMENT PENALTIES?

An understatement penalty was previously accepted as an additional tax of up to 200%, which
was imposed on a taxpayer. However, the judiciary have held that an additional tax is in es-
sence a penalty and must be treated as such. The definitions specified in section 221 are im-
portant indicators of understanding “understatement penalty”. For example, an “understatement”
can include an “impermissible avoidance arrangement” which could be any transaction, opera-
tion, scheme or agreement in respect of which section 73 of the Value Added Tax Act or gene-
ral anti-avoidance provision under a tax Act is applied. The imposition of an understatement
penalty is determined by the taxpayer’s behaviour in terms of the objective criteria listed in a
table (section 223). The rationale to change an additional tax to a penalty is found in section 77
of the Constitution, which presumption is that an "additional tax" may only be imposed under a
money bill. To remove any uncertainty in this regard, the term is now replaced with what is
called an "understatement penalty". An understatement penalty is the fourth type of penalty in
the Tax Administration Act.

What does an "understatement” mean? An understatement is defined as a prejudice to SARS
or the fiscus as a result of (i) rendering a default in a return; (ii) an omission from a return; (iii)
an incorrect statement in a return; or (iv) if no return was required, the failure to pay the correct
amount of tax. These actions are as a result of the behaviour of the taxpayer. So, besides pay-
ing the normal taxes due, the taxpayer is obliged to pay an additional penalty amount if found
guilty of the behaviour set out in the understatement penalty percentage table. The question
follows — will the judiciary be inclined to find on the same percentage penalties as those set out
under section 223 of the Tax Administration Act? Note that bona fide inadvertent errors by the
taxpayer will normally not attract penalties.

So, how does the percentage table works? The understatement penalty provisions target the
more serious non-compliance of taxpayers, such as the conduct of taxpayers, including tax eva-
sion. The onus to prove the imposition of an understatement penalty rests on SARS. Section
221 defines an understatement as a specific behaviour by a taxpayer, which behaviour attracts
certain percentage penalties. The amount of penalty to be imposed is the result of taking the
highest percentage in accordance with the table (i.e. 200% is the highest percentage for inten-
tional tax evasion) minus the shortfall under sub-sections 3 and 4 of section 222. The shortfall
is the result or sum of the difference between the amount of "tax" correctly chargeable for a tax
period and the amount of tax that would have been chargeable if the understatement was
accepted.

A table (section 223) sets out the specific behaviours such as (i) a substantial (actually meaning
"minor") understatement (a considerable prejudice to the fiscus that exceeds the lesser of 10%
of the amount of tax properly chargeable or refundable or R1000 000 and varies between 0%
and 20%); (ii) reasonable care not taken in completing a return (varies between 0% and 50%);
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(iif) no reasonable grounds for the tax position taken (varies between 0% and 75%); (iv) imper-
missible avoidance arrangement (varies between 2% and 100%); (v) gross negligence (varies
between 5% and 125%); and (vi) intentional tax evasion (varies between 10% and 200%). A
repeat case means that any of the listed behaviours have been performed by the taxpayer for a
second time within five (5) years of the previous or first case. The onus to prove the grounds for
the imposition of the applicable percentage also rests on SARS. The "double jeopardy” rule has
been avoided by not imposing administrative and understatement penalties simultaneously.
Thus, the voluntary disclosure programme (“VDP”) provides relief to taxpayers in respect of
administrative penalties, understatement penalties and criminal charges but not interest.

In addition, a new VDP has been incorporated into the current tax administration landscape.
Previously, such an arrangement was granted for predetermined periods only. Taxpayers had
to rely on this temporary window of opportunity to disclose "voluntarily" a failure to declare infor-
mation, where such information resulted in the taxpayer not being assessed for the correct
amount of tax or an incorrect refund made to the taxpayer. The VDP is now a permanent fea-
ture of the Tax Administration Act for all tax types, but excludes matters for customs and excise.
A person may apply personally or in a representative capacity for voluntary disclosure relief.

A permanently established "understatement penalty committee" oversees the application of the
VDP framework in practice. This process was created for taxpayers to ensure enhanced volun-
tary compliance with the South African tax system. This process will not provide permanent
interest or exchange control relief but will permanently provide

° a 100% relief in respect of an administrative non-compliance penalty if the taxpayer meets
all the obligations imposed under a tax Act

° relief in respect of any understatement penalty referred to in column 5 or 6 of the under-
statement penalty percentage table in section 223.

Section 222(1) provides for the imposition and payment of an understatement penalty if the
taxpayer caused the understatement. The percentages vary but a percentage of up to 200%
can be imposed. SARS has no discretion and must impose the penalty. A taxpayer may object
to the imposition of an understatement penalty and must make use of the formal objection
procedures in terms of the Tax Administration Act (section 224).

Section 224 of the Tax Administration Act also provides that if SARS does not remit a penalty
imposed for a substantial understatement by the taxpayer, after having taken into consideration
the provisions of section 223(3), the decision of SARS is subject to objection and appeal.

Section 225 provides for the definition of a so-called “pending audit”. The different meanings
attributed to a pendit audit are: (i) a taxpayer has been notified of the intended audit by SARS,
or an application has been made for an inquiry order in terms of section 50 (authorisation for
inquiry) or a warrant has been issued in terms of section 59 (search and seizure). A “criminal
investigation” is a place keeper definition included section 225, having the same meaning as
described under Chapter 5.
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Carefully read through sections 226 and 227 of the Tax Administration Act.

CONCLUSION

An understatement penalty of up to 200% can be imposed on taxpayers as determined by the
SARS committee in terms of the taxpayer’s behaviour and the objective criteria by which this
behaviour is measured (section 223). An understatement penalty will be imposed if the fiscus is
prejudiced by the determined shortfall. An understatement penalty is in essence an additional
tax but is not called a tax.

.0
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

Explain what an understatement penalty is

Identify the types of behaviour that can result in an understatement penalty being imposed

Explain what a "substantial understatement” is

Describe what a "tax position" is

Explain "onus of proof" and taxpayer behaviour in respect of the "understatement penalty

percentage table"

Explain what is meant by "shortfall"

Identify the requirements for a valid voluntary disclosure

8. Explain under what circumstances any voluntary disclosure relief will be withdrawn by
SARS

9. Assist a client with applying for a voluntary disclosure agreement by informing him or her
about the necessary steps to be taken

10. Explain what relief SARS must provide to a taxpayer that made a voluntary disclosure

11. Identify which details must form part of a voluntary disclosure agreement

12. Explain under what circumstances a senior SARS official may withdraw a voluntary dis-

closure agreement.
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©~ QUESTIONS FOR SELF-STUDY:

1. Whyis an "additional tax" in essence an understatement penalty?

The courts have held that an understatement penalty is not a tax on income, but a penalty for
non-compliance. Thus, an "additional tax" is in reality a penalty.

2.  Why is an understatement penalty imposed on a taxpayer?

This is a new structure whereby the percentage of additional tax is determined by taxpayer con-
duct and other objective criteria. This must help to ensure taxpayer compliance and to target
the more serious non-compliant taxpayers.
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3.  What are the benefits of a voluntary disclosure programme?

It enhances voluntary compliance of taxpayers across the board and SARS will not pursue cri-
minal prosecution.

4. Is an assessment or determination made under a voluntary disclosure agreement
subject to objection and appeal?

No, such an agreement (section 230) is not subject to objection and appeal.

5. Your client wants to buy a long-standing business. However, there are outstanding
VAT and PAYE taxes due to SARS. The seller wants to conclude a contract with
your client whereby he is prepared to sell the business to your client. You are wor-
ried about the outstanding taxes due to SARS. Advise your client accordingly.

(Hint: Accepting the letter of engagement includes giving specialist tax advice.)
[10]
6. Must avoluntary disclosure be issued in writing?

Yes, certain details must specifically be included in the voluntary disclosure agreement.
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CHAPTER 17 CRIMINAL OFFENCES

Study sections 234 to 238

THIS IS SERIOUS

General statutory offences are now included in the Tax Administration Act. Section 234 contains
an extended list of non-compliance offences (if convicted of any offence, a person may receive
a fine or imprisonment of up to two years). It is therefore best to always ensure that proper
communication is made with a client in respect of any possible criminal offences under the Act.
Therefore, any document you submit to SARS on behalf of a client should similarly have been
communicated with the client and in a proper manner. A proper mandate must be provided in
writing with the necessary consent and authorisation from the client.

Tax evasion offences are described under section 235 of the Act. They relate to

a false statement

a false entry

a false answer

preparation or maintenance of false books of account

fraud or contrivance

making a false statement to obtain any refund or exemption from tax.

Any of the above criminal offences, can mean on conviction a fine or imprisonment of up to five
(5) years.

It is interesting to note that section 235(2) refers to the presumed guilt of the taxpayer. The real
question is whether this measure will pass constitutional muster or scrutiny under section 35 of
the Constitution? Section 237 is very important to tax practitioners. As a tax practitioner, en-
sure that a return or any other document is submitted to SARS with the consent of the tax-
payer. It is therefore important to keep evidence on the taxpayer's file with regard to proper
consent and authorisation. The use of an electronic or digital signature in electronic communi-
cation with SARS without the consent of the taxpayer is prohibited.

For self-study purposes, see the Canadian Court decision held in R v Jarvis [2002] 3 SCR 757.
This decision has established different principles dealing with audits and investigations, admi-
nistration and enforcements, the principle against self-incrimination, the constitutional rights of
taxpayers, unreasonable search and seizure, and information and documents obtained during
an audit.

This decision is available at:
http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/2015/index.do



http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/2015/index.do
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CONCLUSION

Chapter 17 dealt with the different categories of criminal offences, which included

general offences concerning non-compliance

serious tax offences relating to tax evasion

filing a return without authority or using a signature without authority or authorisation
contravening the secrecy provisions.

hrwnhPE

The existence of these statutory offences does not prohibit the prosecution of a person for an
offence committed under the common law. SARS may pursue criminal prosecution in addition
to imposing an administrative non-compliance penalty or understatement penalty. However,
"administrative double jeopardy” is avoided in that an administrative non-compliance penalty
may not be imposed where an understatement penalty has already been imposed. Only a
Senior SARS official may lay a complaint against an offender with the South African Police
Service (section 235(3)).

TAX OFFENCES UNDER THE TAX ACTS

As stated above, certain tax-specific offences remain in the tax Acts, for example, an offence
under Schedule 4, paragraph 30 of the Income Tax Act where an employer uses or applies
employees' tax deducted for purposes other than the payment of such amount to SARS. Seve-
ral offences which are unique to value-added tax remain under section 58 of the VAT Act.

OTHER OFFENCES UNDER THE TAX ADMINISTRATION ACT

Other offences provided for in Chapter 17 are criminal offences relating to secrecy provisions
and criminal offences relating to filing a return without authority.

PUBLICATION OF NAMES OF OFFENDERS

The Commissioner is empowered to make public the name, area of residence, offence and sen-
tence of people convicted of a tax offence once all appeal remedies have been exhausted by
the accused. This form of social banishment is aimed at making criminal sanctions a more
effective deterrent against non-compliance and tax evasion.

JURISDICTION OF COURTS IN CRIMINAL MATTERS
A person charged with an offence under the Tax Administration Act, may be tried in respect of

that offence by a criminal court having jurisdiction in any area in which that person resides or
carries on business, in addition to jurisdiction conferred upon a court by any other law.
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[
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

Explain how the reverse onus of proof has been removed under the current law

Explain what "evidentiary burden” means and how the taxpayer must apply this provision
Describe the different tax offences under the Tax Administration Act

Describe the different categories of criminal offences provided for under the Tax Admini-
stration Act.

PR

ng
QUESTIONS FOR SELF-STUDY:

When do criminal non-compliance deeds occur?

Answer

A criminal offence may be committed if a person does not comply with an obligation imposed
under a tax Act. The Tax Administration Act contains a broad list of these obligations. These
offences are committed if the person performs or fails to perform an act wilfully and without just
cause in respect of a non-compliance provision.

What constitutes offences where a taxpayer is subject to a fine or imprisonment for a pe-
riod not exceeding two years if found guilty?

Answer

The failure to register and notify SARS of a change to registered particulars

The failure to appoint a representative taxpayer

Refusing or neglecting to take an oath of secrecy or solemn declaration

The failure to retain records or to retain them in the form required

Not complying with a request issued under the information-gathering powers

Not disclosing relevant material facts to SARS when required

The failure to comply with a directive or instruction issued by SARS to the person under a
tax Act

The refusal to give assistance during a field audit or criminal investigation as required
Impeding the collection of tax by assisting a taxpayer to dissipate assets.

N OakwdRE
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Note: These offences are committed if the person performs or fails to perform the relevant obli-
gation deliberately and without just cause.
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What kinds of offences are identified?
Answer

Offences may be divided into "normal” tax offences and serious or severe tax offences. Serious
tax offences relate to intentional tax evasion. One distinction to a "non-compliance" offence is
that the period of imprisonment for a serious tax offence is a sentence of up to five years. The
investigation of a serious tax offence must be carried out with due regard to the rights that a
suspect has (by suitably qualified and experienced SARS officials). An investigator must have
authority from a senior SARS official to investigate, and only a senior SARS official may lay a
complaint with the police concerning an offence related to tax evasion.

The "reverse onus" under the current law has been removed and replaced with a practical evi-
dentiary rule. In a prosecution under the evasion provisions, the person who makes a state-
ment that is the basis of the evasion is considered to have committed the offence except if able
to prove that there is a reasonable possibility that he or she was unaware of the falsity of the
statement and that that ignorance was not due to negligence (culpa). This does not result in a
so-called "reverse onus", but only places on the accused an evidentiary burden in relation to the
statement made by him or her. If discharged the onus would remain on the State to prove
beyond reasonable doubt knowledge of, or negligence in relation to, the falsity of the statement.
While it may limit the fundamental right to silence (section 35 of the Constitution), it does so only
in relation to facts which are peculiarly within the knowledge of the accused and in respect of
which it would not be unreasonable to require the accused to discharge an evidentiary burden.
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CHAPTER 18 REGISTRATION OF TAX PRACTITIONERS AND REPORTING
OF UNPROFESSIONAL CONDUCT

Study sections 239 to 243

REGISTRATION OF TAX PRACTITIONERS AND REPORTING OF UNPROFESSIONAL
CONDUCT

If you are a natural person, providing advice, assisting with or completing a return for submis-
sion to SARS, you are obliged to register with SARS as a tax practitioner (section 240). A per-
son must register with a recognised controlling body such as the South African Institute of Tax
Practitioners (SAIT) or the South African Institute of Chartered Accountants (SAICA). The re-
gistration is obligatory within 30 business days after the date on which a person described
under section 240 for the first time provided advice, assisted with or completed a return for a
taxpayer.

IS THERE ANY EXCLUSION TO THE ABOVE?

Yes. Section 240(2) does not apply in respect of a person who (i) provides advice in connection
with litigation concerning the Commissioner as party or where the Commissioner is a complai-
nant; (ii) provides the advice solely as a related or secondary part of providing goods or services
to another person; (iii) provides advice or completes a document or assists employees of the
taxpayer to complete a document; and (iv) acts under the direct supervision of a registered tax
practitioner. Remember that a tax practitioner remains accountable for the actions of those
under his or her direct supervision.

WHERE MUST | REGISTER AS TAX PRACTITIONER?

You must firstly register with a recognised controlling body and then with SARS (section
240(1)).

WHICH CONTROLLING BODIES ARE RECOGNISED IN TERMS OF THE TAX ADMINI-
STRATION ACT?

Section 240A recognises the Independent Regulatory Board for Auditors, a law society estab-
lished under the Attorney's Act 53 of 1979, General Council of the Bar of South Africa, a bar
council, a society of advocates or similar statutory body.

WHEN IS A BODY RECOGNISED IN TERMS OF THE TAX ADMINISTRATION ACT?

Section 240A gives recognition if the body

1. requires minimum qualification and experience
2. maintains continuing professional education requirements
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has a code of ethics and conduct

has a disciplinary code and procedures

5. is approved in terms of section 30B of the Income Tax Act for purposes of section
10(1)(d)(iv)

6. has at least 1 000 members or has at least the reasonable prospect of securing 1 000

members within a year of applying.

B

ARE SARS OFFICIALS OBLIGED TO REGISTER AS TAX PRACTITIONERS?

No, SARS officials are subject to numerous oversight structures to which tax practitioners are
not. Besides the constitutional obligations imposed on SARS, it is also bound in terms of the
demands of the Public Protector, the Tax Ombud and the standing Financial Committee of Par-
liament.

COMPLAINTS TO CONTROLLING BODIES

Section 241 gives SARS the right to lodge a complaint with a “controlling body” if a registered
tax practitioner’s conduct constitutes a certain contravention or omission of provisions of the Act
in respect of a taxpayer's affairs. Any information about a taxpayer that is confidential may be
disclosed by the SARS official (section 242).

CONCLUSION

The information provided below can be also accessed on the SARS website at:

www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdM-G01%20-%20Short%
20Guide%20t0%20the%20Tax%20Administration%20Act%202011%20-%20
External%20Guide.pdf

IMPORTANT MATTERS

SARS may report unprofessional conduct related to a professional or a tax practitioner. This
must be reported to a controlling body such as SAICA or SAIT. A condition has been added to
the existing requirement that a person who gives tax advice must register as a tax practitioner
with SARS. Any person who during the five years before his or her application for registration
has been removed from a related profession or professional body for dishonesty, or convicted of
a crime involving dishonesty, may not be so registered. Section 241 is applicable.



http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
http://www.sars.gov.za/AllDocs/OpsDocs/Guides/LAPD-TAdm-G01%20-%20Short%25%2020Guide%20to%20the%20Tax%20Administration%20Act%202011%20-%20%20External%20Guide.pdf
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"0
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

Explain what is meant by a recognised "controlling body"

Explain under what circumstances a person must register as a tax practitioner

Explain when a person will not need to register as a tax practitioner

Describe the practical process of a controlling body of a tax practitioner handling a com-
plaint

Identify the information that may be disclosed by SARS regarding a complaint

Identify any remedy available to the taxpayer before SARS can lay a complaint

7. Explain how a complaint must be considered by the controlling body.

PR
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QUESTIONS FOR SELF-STUDY:

WHEN ARE YOU OBLIGED TO REGISTER WITH A CONTROLLING BODY AND SARS AS
A TAX PRACTITIONER?

Answer
When you fulfil your obligations for payment of money.

WHAT DO YOU SUGGEST AS A POSSIBLE ALTERNATIVE TO THE ABOVE?

Answer
Give your own view on this matter and discuss your view with a peer or colleague.

IS THERE REALLY AN ALTERNATIVE TO SARS DELIVERING NOTICE TO THE TAX-
PAYER AND THE TAX PRACTITIONER OF ITS INTENTION TO LODGE A COMPLAINT?

Answer

It is suggested that a taxpayer request a written notification of the intended complaint and infor-
mation to be disclosed. An objection may be lodged with SARS by the affected person within
21 business days from such notification. SARS may lodge the complaint if satisfied the ob-
jection will not be sustained or submit the complaint after expiry of the aforementioned period.

If a person's confidential information is to be disclosed in a hearing, only persons considering
the complaint may attend such hearing. The recognised controlling body must provide for such
procedures in its disciplinary code. A copy of the disciplinary code should be made available to
the affected persons to vindicate any rights.

Secrecy must be preserved with due regard to a taxpayer’s information, unless the disclosure is
ordered by a competent court with jurisdiction in the matter (section 243(3)).
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DO YOU THINK ALL THE RECOGNISED BODIES HAVE AMENDED THEIR CONSTITU-
TIONS TO MAKE PROVISION FOR THE ABOVE ASPECTS?

Answer
Try to obtain the constitution of a recognised controlling body and have a look at the specific
sections dealing with disciplining members and confidentiality of information.

WHEN MAY SARS REPORT A PROFESSIONAL FOR MISCONDUCT?

Answer

If an intentional (dolus) or negligent (culpa) act of a registered tax practitioner resulted in a tax-
payer avoiding or unduly postponing performing an obligation contained in a tax Act, SARS may
report that registered tax practitioner to a recognised controlling body. In addition, if a regis-
tered tax practitioner conducts himself or herself in a manner that exposes the specialist to dis-
ciplinary action being taken by the controlling body, SARS may report that specialist | to the
controlling body.

WHAT IS THE PROCEDURE?

Answer

The Tax Administration Act offers a procedure for reporting which arises when a decision to
report the registered tax practitioner is taken by a senior SARS official. The registered tax prac-
titioner and the taxpayer concerned will be given prior notice of SARS’s intention to lodge the
complaint, and a chance to object to SARS’s proposed report. An objection must be considered
before SARS continues reporting the registered tax practitioner. The report to the controlling
body may include taxpayer information. However, the controlling body is obliged to maintain the
confidentiality of taxpayer information at all times, including during the course of a disciplinary
hearing unless a competent court orders otherwise.

HOW DO WE CONTEXTUALISE A "TAX PRACTITIONER", "CONTROLLING BODIES" AND
HANDLING DISCIPLINARY MATTERS?

Answer

Different tax Acts are applicable to different persons. For example, as the VAT Act refers to
vendors, it is simply necessary to understand that the term "tax practitioner” must include "VAT
practitioner”. As there are no definitions for either a "tax practitioner” or a "VAT practitioner" in
the Tax Administration Act, it is still uncertain why a "tax practitioner”, who is undefined, must be
registered with two controlling bodies. In essence, section 240 goes on to explain in great
length who are included and who are excluded from being tax practitioners.

SARS recognises certain "controlling bodies" with which tax practitioners must register in terms
of the Tax Administration Act. Only senior SARS officials may lay a complaint with a "controlling
body". A registered tax practitioner is thus not exclusively confined to being disciplined by a "re-
gistered controlling body", but also by a "controlling body". In practice, the intention must be
that recognised controlling bodies should deal with matters related to registered tax practitio-
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ners. Therefore, section 243 determines that a complaint must be considered by a "controlling
body".

WILL THE WHOLE WORLD KNOW ABOUT THE DISCIPLINARY HEARING?

Answer
Due to the secrecy provisions governing all disciplinary matters with regard to registered tax
practitioners, information must be kept secret. Disciplinary matters are internal processes and
as such, are handled confidentially. Only a competent court can order the disclosure of infor-
mation.

WHAT ADVICE CAN BE PROVIDED TO TAX PRACTITIONERS IN RESPECT OF PROVI-
DING THE RIGHT ADVICE?

Answer

° Keep abreast of the latest changes in tax legislation.

Sign up for regular newsletters such as parliamentary communication and newsletters.
Visit the SARS website frequently.

Visit the National Treasury website regularly — information related to the budget, fiscal and
monetary policy are available on this website.

Regularly attend seminars or short courses on taxation.

Learn more about administrative law principles.

Ensure that filing dates are observed.

Keep to due dates by diarising them day-to-day as you receive notices from clients or
SARS.

Do not accept that clients will always provide you with accurate calculations or information
— constantly double check information.
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CHAPTER 19 GENERAL PROVISIONS

Study sections 244 to 257

WHAT ABOUT DEADLINES?

If a specific time period is imposed under a tax Act, and falls on a Saturday, Sunday or public
holiday the taxpayer must complete the action on the last business day before the holiday.
SARS may specify a time by which a person must act, and if the person performs the action
after that time it is considered that the act was performed the following day.

Whenever SARS is requested to extend a deadline, it may do so upon request from the tax-
payer. In order to do so, a request must be filed before the deadline terminates. SARS may
accept the late submission of a request for an extension if exceptional circumstances exist. A
Ministerial decision must be published in the Gazette for the variance of any dates (sections
244-245).

PUBLIC OFFICERS OF COMPANIES AND ADDRESS FOR DELIVERY

Companies that deliver business must be represented by a natural person (public officer) living
in the Republic. SARS must approve the appointment. Only a senior official of the company
may act as public officer. This person must act as the public officer in respect of the company's
performance in respect of tax obligations and will receive delivery of notices. A company must
appoint and keep a public officer and must notify SARS of any change. SARS must approve
any change. If SARS is of the view that a person is no longer fit to represent the company as
public officer, SARS may take away its authorisation (section 246).

AUTHENTICATION OF DOCUMENTS

Under section 250, a SARS document is considered to be authentic if the SARS official's name
or official designation is stamped or printed on it; or the designation of the SARS official is con-
tained therein. There is an assumption that a return or other document is made or signed by
the taxpayer whose return or document it is, except if the taxpayer can prove the return or docu-
ment was not made or signed by him or her.

DELIVERY OF DOCUMENTS

Section 251 determines that a SARS notice, document or communication is viewed as having
been conveyed if (i) it was handed personally to the taxpayer; (ii) it was handed to the public
officer of a company; (iii) it was left with a person over 16 years at the person's last known resi-
dence, office, or place of business; or (iv) if a company, at the company's registered address
elected in terms of section 247 of the Tax Administration Act; (v) it was posted by registered
post or ordinary post to the person's or the person's employer’s last known post office box num-
ber; (vi) it was posted by registered post or ordinary post to the last known address or post box
number of the company, public officer or the public officer's employer; or (vii) it was sent elec-
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tronically to the person’s or company's last known fax or e-mail address; or (vii)) the person’s
electronic filing page on the SARS electronic filing service as defined in rules issued under
section 255(1), if the person is a registered user as defined in those rules.

OTHER IMPORTANT MATTERS

e A formal defect in a delivery of notice does not affect the communication's validity — minor
procedural defects should not invalidate proceedings provided fairness requirements are
met. A person must, however, have effectively received the communication.

Delivery made in one of the above methods is regarded as having been received.

If a document was posted it is regarded to have been received in the time that normal post
would usually take. SARS may, despite this rule, accept that a notice was not received or
was received at some later time, such as documents not delivered due to a postal strike.

° If a person can demonstrate that a notice was not received, and has been placed at a
material disadvantage because of the imposition, SARS may withdraw the notice and re-
issue a different one (section 254).

° Provision is made for SARS to issue rules governing electronic communication (section
255).

TAX CLEARANCE CERTIFICATES

Section 256 determines that a taxpayer can apply for a tax clearance certificate in the pre-
scribed form and manner. This means that SARS confirms the tax compliance status of the
taxpayer.

WHEN MUST SARS ISSUE OR DECLINE A TAX CLEARANCE CERTIFICATE?

SARS must issue or decline a tax clearance certificate within 21 business days from the date of
application (section 256(2)).

WHEN MUST SARS ISSUE A TAX CLEARANCE CERTIFICATE?

A tax clearance certificate must be issued if the taxpayer is tax compliant. SARS may decline a
tax clearance certificate if the taxpayer has a debt outstanding or an outstanding return (section
256(3)(a) & (b)). Notwithstanding the aforementioned, it may still be granted if SARS has de-
ferred the payment, compromised the tax debt or suspended payment pending an objection or
appeal. A tax clearance certificate may, however, still be granted if a suitable arrangement is in
place to file an outstanding return.

WHEN CAN SARS WITHDRAW A TAX CLEARANCE CERTIFICATE?

A certificate issued in error may be withdrawn. If the certificate was obtained through fraud, a
misrepresentation or through the non-disclosure of material facts, the certificate may be with-
drawn. See also if you can determine the period of validity of a tax clearance certificate.
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CONCLUSION

This Chapter has dealt specifically with general provisions under the Tax Administration Act,
which have included topics such as deadlines, public officer appointments, the delivery of docu-
ments, the rules for electronic communication and issuing tax clearance certificates. Despite
the provisions stipulated under this Act, the regulations still to be instituted under this Act in-
clude the proceedings of the Tax Ombud, limitations on the jurisdictions of the Tax Ombud, the
nature of the taxpayer with whose dispute the Tax Ombud should deal with and the maximum
amount involved in the dispute. Regulations regarding the definition of biometric information are
still necessary.

.'.
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

N

© N O O

9.

10.
11.
12.

Describe the important aspects concerning the different deadlines in terms of the Act
Explain what is meant by public officer in terms of the Act

Identify four (4) important representation characteristics, which must be observed in re-
spect of the position of a public officer in any company carrying on business or having an
office in the Republic

Identify which aspects are important in respect of the company address for notices and
documents to be delivered

Describe the role of the liquidator during voluntary and compulsory liquidation

Explain what will happen if a company acts by default in appointing a public officer

Identify what detail must appear on a document so as to ensure its authenticity

Describe the correct procedure(s) for delivering documents to persons other than com-
panies

Describe the correct procedure(s) for delivering documents to a company

Explain when documents delivered will be deemed to have been received

Explain the rules for electronic communication

Explain when a tax clearance certificate will be provided to a taxpayer

QUESTIONS FOR SELF-STUDY:

ouabhwbnE

Explain in practical terms what is meant by "deadline".

Who is regarded as a public officer of a company?

What happens if a company does not appoint a public officer?

Is it fair for SARS to have a say in who should be appointed as a public officer?

When will a document be regarded as properly delivered?

When is the only time that a defect in the delivery of a document will not be considered to
be faulty?

When must SARS issue a tax clearance certificate?
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CHAPTER 20 TRANSITIONAL PROVISIONS

Read through sections 258 to 272

THIS IS THE FINAL CHAPTER!

Old taxpayer reference numbers remain and are in force until a taxpayer is provided with
another taxpayer reference number. The continuation of courts, tax boards and court rules con-
tinue in force. SARS officials issued with a letter authorising the officials to audit under a tax
Act, is still in force. Similar rules apply to chairpersons appointed to a tax board, tax court, post
or delegation, and conduct of inquiry and execution of search and seizure warrants.

CONCLUSION

The Tax Administration Act defines many new concepts and provides new definitions. Every
administrative requirement and procedure for the purposes of performing a duty, power or obli-
gation or for exercising a right in terms of a tax Act, is, to the extent of not being regulated other-
wise, regulated in terms of the Tax Administration Act.

[N
w YOU SHOULD HAVE ACHIEVED THE FOLLOWING OUTCOMES:

1. Explain whether the commission of a statutory offence before the Tax Administration Act
was instituted and repealed under this Act, can still be investigated.

8
< QUESTIONS FOR SELF-STUDY:

1. Are old taxpayer reference numbers issued before the enactment of the Tax Administra-
tion Act still applicable?

Answer
Yes, until a new number is provided by SARS.

2. May the Tax Ombud review any matter older than the time the Tax Administration Act has
been in effect?

Answer
Yes, but only upon request from the Minister of Finance.
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3. Is a public officer's appointment still valid if that appointment was made before the enact-
ment of the Tax Administration Act?

Answer
Yes, and it will remain in force until the appointment of a new public officer.

THANK YOU FOR YOUR HARD WORK. YOU HAVE NOW ACCOMPLISHED A FULL RE-
VIEW OF THE ABOVE LEARNING MODULE. GOOD LUCK WITH YOUR FORTHCOMING
EXAMINATION AND YOUR FUTURE ENDEAVOURS!

[
< CASE STUDIES

DEALING WITH ASSESSMENT ENQUIRIES

CASE STUDY 1

You are a tax practitioner acting on behalf of different clients. Mr Smith, one of your clients,
received an assessment from SARS yesterday, 3 October. Mr Smith states that he believes
there is something wrong with the assessment. You have a look and notice that the notice of
assessment shows a different tax period and that the amount of outstanding tax liability seems
excessively high. You also recall that you did submit the return on Mr Smith's behalf some two
weeks ago. Mr Smith tells you he is not sure what has happened here. However, as it is your
fault, you must fix it immediately or else he will sue you. He also questions whether you are
indeed a registered tax practitioner in light of what has happened to him.

As a tax practitioner, you are aware of the difficulties you experience in practice. You must find

a solution to the questions raised by Mr Smith. Discuss how you would handle the above sce-
nario.

CASE STUDY 2

After having informed Mr Smith that you believe that a mistake has been made in respect of his
assessment, Mr Smith asks you to assist him in this regard. Inform him what you need to do, of
the time periods involved in the different processes to be followed and what documents you
need to submit on his behalf.
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CASE STUDY 3

After further consultation with Mr Smith, you have decided to consult with one of the senior
SARS officials at the Tax Practitioners Unit in Hatfield, Pretoria. Describe to Mr Smith the pro-
cess and what needs to be done.

CASE STUDY 4

Mr Smith informs you that you should object on his behalf to the assessment raised by SARS.
Explain to him what procedure must be followed.

CASE STUDY 5

SARS decides to audit Mr Smith. Describe to Mr Smith the provisions of the Tax Administration
Act that will regulate the audit.

Answer to case study 1

ANSWER AVAILABLE AT:

http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-
Appeals.aspx

Answer to case study 2

Deadlines are very important under the Tax Administration Act and are described in section
244. Although SARS may extend the deadlines, there is actually no reference to such an exten-
sion. If a specific date/day mentioned in a letter or notice of assessment refers to a Saturday,
Sunday or public holiday, the action such as a payment must be made on the last business day
before the Saturday, Sunday or public holiday. If the payment is made after the Saturday,
Sunday or public holiday, it is accepted as being paid on the first business day after the days
mentioned.

Answer to case study 3
As a registered tax practitioner, you can schedule an appointment with the Tax Practitioners

Unit at SARS. The Tax Practitioners Unit can be contacted by telephone on 0860121219 or by
visiting a SARS branch. For tax practitioners already registered with SARS, appointments can


http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
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be made during office hours, between 08:00 and 16:00 on weekdays and Wednesdays only
from 09:00 to 16:00. A specific time slot will be allocated to you with a consultant. The schedu-
ling of recurring appointments is however, not allowed. If you do not have a scheduled appoint-
ment, you will be required to join the queue. Please cancel your appointment three (3) days in
advance, if you are unable to keep to it. The whole idea about consulting with SARS is to alle-
viate problems as soon as possible or to gather more information regarding the enquiry made
by the taxpayer. If the consultant is not able to provide you with a definite answer, the matter
may be escalated to another official or a senior SARS official. This is the first step in resolving a
matter of interpretation. However, the time allocated for the meeting must be strictly adhered to.

You are required to take all relevant documents with you to substantiate your view. As most of
the problems experienced in this regard may relate to the interpretation of legislation, it is very
important to get the view of an experienced official(s) in such matters. It is also important to
note that undue pressure by a taxpayer will not resolve a matter. As a professional person, you
are required to inform the taxpayer of the facts of the matter. If there are any merits in the issue
raised by the taxpayer, you are obliged to ensure that it is followed up on his or her behalf.

Answer to case study 4

ANSWER AVAILABLE AT:

http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-
Appeals.aspx

Objections and appeals for tax practitioners to follow

Your client has a right to object or appeal against an assessment issued by SARS. SARS is-
sues a taxpayer with an assessment and the taxpayer can either accept the assessment, or ob-
ject to the outcome of the assessment by lodging an objection. The objection must be in writing
and a Notice of objection (NOO) form for personal income tax and corporate income tax must
be attached. An ADR 1 form must be attached for VAT and PAYE. SARS must receive this ob-
jection within 30 business days of the date on the letter of the assessment. Your client or the
representative person must sign the Notice of objection (NOO) form (for individuals) or the Alter-
native dispute resolution (ADR 1) form (businesses and employers) and then you the tax prac-
titioner should submit the objection to a SARS office. Unfortunately, only the Notice of objection
can be submitted by eFiling, which is for personal income tax and corporate income tax. For
VAT and PAYE the alternative dispute resolution (ADR1 form) cannot be submitted via eFiling.

Top tip: When your clients lodge an objection with SARS, advise them that all their supporting
documents must be attached and submitted with the Alternative dispute resolution (ADR1) form
or the Notice of objection (NOO) form first time to avoid delays and the objection being disal-
lowed.


http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
http://www.sars.gov.za/ClientSegments/Tax-Practitioners/Pages/Objections-and-Appeals.aspx
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Appeals

If your client's objection is disallowed in full or partly, your client can still lodge an appeal against
the decision within 30 working days of the date on the letter notifying of the objection being
disallowed. The appeal must be in writing and an Alternate dispute resolution 2 (ADR2) form or
the Notice of appeal (NOA) form must be completed and sent back to SARS for businesses and
employers. For personal income tax and corporate income tax the notice of appeal must be in
writing on a Notice of appeal (NOA) form. To get the Notice of objection and Notice of appeal
form call the SARS call centre or visit a branch office.

Answer to case study 5

Mr Smith must be made aware that section 42 now provides for a taxpayer to be kept informed
by SARS during an audit. A report in a prescribed form and manner must be given to Mr Smith
indicating at what stage the audit is within 90 days of the commencement of the audit. After
another 90 days, Mr Smith must be informed accordingly of the stage of completion until its fina-
lisation. The date of the commencement of the audit will be the date SARS informed the tax-
payer of the audit. The use of days is regulated by the Interpretation Act 33 of 1957. Thus, the
first day is excluded and the last day included for determining the period of 90 days. If the last
day is a Sunday or public holiday, the following day will be regarded as the 90th day. It is im-
portant to request the scope of the audit as soon as notice of the audit is received. If the audit
is inconclusive, Mr Smith must be informed within 21 business days of the completion thereof.
SARS must provide Mr Smith with a letter of findings. Mr Smith may respond to the report in
writing. Mr Smith must send this response to SARS within 21 business days.

NOTES:
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