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ASSIGNMENT 2 (WRITTEN) — SEMESTER 2

16 SEPTEMBER 2016 (UNIQUE NUMBER 828691)

SOLUTIONS
QUESTION 1
Does a taxpayer have any recourse against “defective administration” by SARS? [10]

QUESTION 1: ANSWER

Taxpayers have a constitutional right to fair administrative functions performed by officials that should be
transparent, open and accountable. From the outset, we need to indicate what constitutes “defective ad-
ministration” by SARS. Examples include “decisions” for not complying with the necessary administra-
tive procedures, failure to take a lawful or reasonable decision or even taking an unreasonable position,
failure to give appropriate advice or giving wrong advice to a taxpayer, biasness, procedurally unfairness
and maladministration. Besides the recourse provided in respect of the Tax Administration Act, the Pro-
motion of Administrative Justice Act 3 of 2000 (PAJA) similarly provides a remedy for procedural defects
and conduct by officials. In addition, administrative law requires that administrative conduct must be law-
ful, fair and reasonable.

One of the remedies the Tax Administration Act provides against “defective decisions” is the Tax
Ombud. The Tax Ombud has the mandate to review “defective decisions” taken by SARS officials.

Important: Describe the ambit of the powers of the Tax Ombud and describe when the Tax Ombud may
review a complaint raised by a taxpayer (only if he or she has exhausted all internal complaints resolu-
tion mechanisms) as provided for by the Tax Administration Act. However, if there are compelling rea-
sons for not doing so, the Tax Ombud may nevertheless review the complaint about a “defective deci-
sion”. Describe in short the applicable provisions of sections 14 to 21 of the Tax Administration Act in
this regard.

For instance, in Australia the Scheme for Compensation for Detriment caused by Defective Administra-
tion (CDDA scheme) provides for discretionary payments for unreasonable actions or conduct by “an
agency’s defective administration” such as an unreasonable lapse of existing administrative procedures,
failure to institute appropriate administrative procedures, failure to give proper advice and giving wrong
advice.

In addition, a taxpayer may approach the appropriate courts for relief, or may apply for a mandamus or
interdict in an appropriate court with the necessary jurisdiction (see PAJA). Relief could be provided for
costs or losses involving defective administrative action and can include reasonable professional fees for
assistance, interest for delays, banking charges or cost incurred due to a delay in taking action within the
prescribed period. This cost should be payable for the “detriment” suffered by the taxpayer. The award-
ing of costs against officials in their personal capacity was dealt with already by the judiciary (Coetzee-
stroom Estate and GM Co v Registrar of Deeds 1902 TS 216 (Coetzeestroom)). On the one hand, in
Coetzeestroom, Innes CJ highlighted the fact that it would be unfair to fine an official (such as the Regis-
trar of Deeds in this case) with costs where the official’s actions, although erroneous, were bona fide.
Mala fide actions on the other hand could end in an adverse costs award. This will depend on the facts
of each case.
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QUESTION 1: ANSWER (continued)

The Tax Ombud may not review SARS policy or practice generally prevailing, but may only review a ser-
vice, procedural or administrative matter (section 17(b) of the Tax Administration Act). Note that the Tax
Ombud’s recommendations are not binding on SARS or the taxpayer (section 20(2)). However, as the
Tax Ombud reports to the Minister on issues in his annual report, his recommendations have persuading
influence on the Commissioner for SARS.

Section 17(c) of the Tax Administration Act determines that the Tax Ombud may not review a matter
subject to objection and appeal, except for it relating to an administrative matter relating to such an ob-
jection or appeal.

QUESTION 2

Your tax advisor’s offices were recently flooded and most of her documents were lost. You have submit-
ted your tax return to SARS and have been requested to submit proof of expenditure. As you are aware,
all documentation was lost during the storm. Describe what you would do under the surrounding circum-
stances as a possible alternative to finalise the matter.

[10]
QUESTION 2: ANSWER

e Consult with SARS. (1)
e Make a solemn declaration or affidavit. (1)
¢ Relevant information might be obtained from the points of sale. (1)

¢ If there is no proof and no way to determine the expenditure, the taxpayer may, in accordance
with section 95 of the Tax Administration Act, determine an estimate in consultation with SARS.

(2)
o Describe all aspects related to section 95 of the Act. (5)

e Explain any other alternatives. (2)

QUESTION 3

Dimitri is unhappy with the assessment raised by SARS. He approaches you, a registered tax practitio-
ner, for advice. Describe to Dimitri all available remedies under the Tax Administration Act.
[20]

Please note that 20 marks were awarded for this answer. If you simply copied the rules/legislation in a
“word-for-word” format, you did not obtain a good mark. Good marks were awarded to students for con-
textualising and implying from the rules/legislation what they understood. It also means that you resear-
ched dispute resolutions properly, which is quite important when providing an aggrieved taxpayer with
information about a related dispute.
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QUESTION 3: ANSWER

A taxpayer who is aggrieved by an assessment may, before lodging an objection, request SARS to
provide the reasons for the assessment to enable the taxpayer to formulate an objection. (1)

Before objection proceedings can be enacted, an assessment must have been raised by SARS. (1) A
taxpayer may request the reasons for the assessment raised by SARS or request a correction. (1)

The taxpayer has 30 days to request the information, and SARS has 30 days to reply. (1) (This time-
period, for instance, differs from PAJA rules. (1) These periods can be extended to 45 days in certain
cases or where the complexity warrants longer periods.)

Objection

An aggrieved taxpayer may lodge an objection (section 104) within 30 days of the date on the notice of
assessment or 30 days after SARS supplied the requested reasons. (1)

If the assessment was delayed, the current legislation reflected in the Electronic Communication and
Transaction Act, is applicable. In the likely event that SARS requests supplementary documentation per-
taining to the objection raised by the taxpayer, such documents must be provided to the revenue autho-
rity within 30 days. (1)

SARS then has 60 days to notify the taxpayer of the allowance or disallowance of the objection and the
reasons (where reasons were requested). (1)

This period can also be extended by 45 days if the matter is complicated. (1)

If a taxpayer wants to appeal against an assessment to the tax board or tax court, it must be done within
30 days of disallowance of objection in the prescribed form and manner. SARS must respond within 90
days. (1)

Chapter 9 of the Tax Administration Act 28 of 2011 deals with Dispute Resolutions in respect of mat-
ters of taxation. The local definitions originating in section 101 of the Tax Administration Act refer to
the so-called “rules”, which means the same “rules” referred to under section 103 of the Act. (1)

An extensive number of rules (not all the rules will be mentioned here) were established to govern

e procedures to lodge an objection and appeal against an assessment/decision; (1) and
¢ the conduct and hearing of an appeal before a tax board or tax court. (1)

These rules include, inter alia, rule 6 (reasons for assessment), and rule 9 (objection by taxpayer). (1)

Section 103(2) of the Tax Administration Act allows for alternative dispute resolution (ADR) procedures.

(1)
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QUESTION 3: ANSWER (continued)

TABLE: DIFFERENT REMEDIES

Objection to an assessment if the taxpayer is | Section 103 — The taxpayer initiates the process. It is

aggrieved by it expedited within a reasonable, “short” period of time.
Appeal against an assessment (see section | Section 107(1) — The taxpayer initiates the appeals
104 of the Tax Administration Act) process. It is expedited within a reasonable, “short”

period of time.
Review of a decision referred directly to the | Section 105 — Allows the taxpayer to directly

High Court by the taxpayer approach the High Court for the review of a decision
under Chapter 9.

Appeal to the tax board Section 107 — the taxpayer initiates the process. It is
expedited within a reasonable, “short” period of time.

Appeal to the tax court (de novo) Section 115 — The taxpayer initiates the process. It
can take up to several years to finalise.

Appeal against the tax court Section 133(1) — The taxpayer or SARS can initiate

the process. It can take a long time to finalise in
other courts.

Reference to the Tax Ombud was taken into account as he only deals with reviews and complaints re-
garding a service matter, or a procedural or administrative matter. A good discussion of the Ombuds-
man attracted 10 marks.

QUESTION 4

Describe all aspects of the advice a tax practitioner gives to a taxpayer. [10]

QUESTION 4: ANSWER

Provide details from the Tax Administration Act to support your answer, for example, sections or provi-
sions or interpretations:

o Always draw up an engagement letter for a taxpayer.

o Always provide advice clearly and in simple language.

o Always consult and assist in a professional manner.

o Take account of the nature and complexity of the enquiry from the taxpayer.
o Take account of the circumstances surrounding the enquiry.

o Provide information about taxable events.

o Inform the taxpayer to register as required.

o Act honestly, objectively and with due diligence.

o Inform the taxpayer that any changes in personal particulars must be lodged within 21 days.

o Inform the taxpayer that in any correspondence with SARS the taxpayer reference number must be
noted.

o Inform the taxpayer immediately if there is a conflict of interest.

o Always act in a professional manner.
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QUESTION 4: ANSWER (continued)

o Accept the responsibility of timeously following up on information received from SARS in respect of
the taxpayer.
o Always keep the taxpayer’s information confidential.

See the provisions espoused under section 240(2) and 240(3) of the Tax Administration Act:
A person who

e providing advice to someone else or
e completes or assists in completing a return by someone else.
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