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CHAPTER 1 
The qualities of good trial lawyers 

This chapter discusses the qualities of good tria l lawyers . The term 'trial 
lawyer' (or sometimes 'counsel') is used in this boo!<. to refe r to both the 
advocates' and attorneys' professions. General principles of good advo­
cacy in the broad sense are discussed. Where appropr iate, refe rence will 
be made to the specifi c qualities required of the advocates ' or attorneys' 
profess ions. Simila rl y, in this book the generic term 'judge· is used to refer 
to judges of all courrs- includ ing magistrates and regional magistrates. 

Over th e years a number of qual ities have been suggested as desirab le 
For a person LO be a good tr ial lawyer. These qualit ies can be sum m ari sed 
as fol lows: 

1. Clarity and order of language; 

2 Honesty and integrity; 

.3 judgement; 

14 Objectiv i ty; 

1.5 Courage; 

.6 A Jenness; 

I .7 Tenacity; 

.8 Sincerity; 

.9 Humanity; 

. I OHard work; and 

. I 1 Professionalism . 

1. 1 Clarity and order of language 

Commun ication is the life-b lood of the tri al lawyer 's profess ion . Tria l 
lawyers should be able to put their questions clea rl y and logically to 
w itnesses, and when addressing the coun, should ensure that they ex­
press themselves with cla r i ty and in a logica l sequence. Obscure or am­
biguous questions and arguments presented disjo intedly may irri ta te the 
coun, and issues not clea rl y presented may ser iously prejudice a cl ient 's 
case. A good rule to remembe r is always to keep questions and sentences 
shon, and to speak slow ly. 
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4 Basic Trial Advocacy Skills 

1.2 Honesty and integrity 
Honesty and integrity are obvious attributes required of trial lawyers in 
their role as officers of the court and as a result of duties owed to their 
clients. This applies to all lawyers, not only good trial lawyers. A lawyer 
who does not act honestly and with integrity at all times not only gets a 
bad name, but also runs the risk of being struck from the roll of legal 
practitioners if he or she is caught. The lawyer's duty to the court, as well 
as the need to disclose all relevant decisions and not to mislead the court, 
wi ll be discussed below (see paragraph 2.1 .4). 

1.3 judgment 
A good trial lawyer must have the wisdom to make appropriate tactical 
decisions when conducting a case. Although this should be done in consul­
tation with the client, it is often said that the advocate is a representative 
and not a delegate of the client. This means that, subject to what is said 
below (see paragraph 2.2.6), the judgment of the trial lawyer rather than 
the client should be followed when conducting the case. It is submitted, 
however, that in the light of the modern move towards cl ient autonomy in 
most professions, lawyers should keep clients well briefed concerning 
their strategies. Furthermore, wherever possible, lawyers should give their 
clients sufficient information in appropriate language so that they can be 
part of the decision-making process. In many instances, however, there is 
very little time to make judgments during the cut-and-thrust of the trial, 
and a good trial lawyer must have the ability to think creatively on his 
feet. 

1.4 Objectivity 
A good trial lawyer has the ability to cons ider the case dispassionately and 
objectively. It has been said that this is easier where there is a divided bar 
as advocates, as opposed to attorneys, have no personal ties with their 
cl ients . In such instances the advocate is able to give both the cli ent and 
the court an objective opinion uncoloured by any emotional attachments 
(Du Cann 30). However, even where there is no divided bar, a lawyer 
should learn to stand back from his or her client's case in order to analyse 
its progress as objectively as possib le. The rules of the advocates' profes­
sion specifically require that an advocate should not become personally, 
as opposed to professionally, associated with his or her client's interest, 
for example by standing bail for a client (General Council of the Bar of 
South Africa Uniform Rules of Professional Ethics rule 3.5.1 ). 

1.5 Courage 
It has been said that, 'the law is a form of civilized warfare' and the trial 
lawyer is 'the modern representative of the medieval champion' (Ou Cann 
53). Lawyers must have the courage to stand up for their client 's best 
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inreresrs irrespective of rhe degree of hostility which may be aimed ar 
rhem by rhe public and, sometimes. rhe courr (fo r example, during recusa l 
app lica ti ons) (see paragraph 3 3) Tr ial lawyers must also have the courage 
to conceal their personal sensitivities, so rhar they do not display undue 
emot ions to rhe court or rhe w itnesses (for example, where rhey or rheir 
cli ent's case has been harmed by a witness 's resrimony) . In short, a good 
tr ial lawyer must be a courageous actor . 

1. 6 Alertness 

A good trial lawyer is always on rhe alert : alert as to how rhe witnesses are 
responding; alert as to how rhe bench is reacti ng; alert as to how rhe 
opposit ion is conducting rhe case; and even alerr as to what is go ing on in 
rhe courr room. 

1. 7 Tenacity 

Tenacity means rhar. within reason , a tri al lawyer with a good case w ill 
keep pursuing it no marrer how much opposition he or she meers from 
witnesses. rhe bench or opponents. As a general rule a lawyer should 
never embark on a cou rse of action unless he or she is ready to justify ir. 
The lawyer should then be prepared to defend the action until all proper 
arguments in favour of ir have been exhausted. The tri al lawyer is there 
' ro fight, nor to capitulate' (Ou Can n 59) . However, a lawyer should nor be 
tenacious about a bad case, as rhis is likely to work against rhe interes ts of 
his or her client. The re is no point in try ing ro support a cause thar is 
insupportable 

1.8 Sincerity 

Sincerity is a very important qual ity for a successfu l trial lawyer . A lawyer 
who wishes to succeed must also appear to wish hi s or her cl ient to suc­
ceed. If a lawyer indicates, consciously or subconsciously, to rhe cou rt that 
he or she does nor believe in rhe cli ent' s case. rhe chances are that the 
court will also nor believe in ir. It has been said in respect of rhe advo­
cate 's profession rhar 'if the advoca te does not appear to believe in his 
client's cause . . he places his servi ces at the disposa l of his opponent' 
(Du Cann 60). Conversely, lawyers m ay not. metaphorica lly speaking, lay 
aside their advocates' or attorneys ' gowns to make rheir clients' ca uses 
their own (see paragraph 2.1.2) 

1. 9 Humanity 

A significant att ribute of a good trial lawyer is the ability to display ' the 
common touch '. The ability to communicate easily and politely wirh 
peop le from all walks of life (advantaged and disadvantaged, ri ch and 
poor. urban and rural) is essent ial. Witnesses and judges are human 
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beings, not robots. They all have their likes and dislikes, as well as their 
inherent prejudices and preconceptions. But wh ile judges are trained to 
disregard them, witnesses are not. However, both are more likely to 
respond favourably to the cause of a lawyer who treats them with under­
standing and courtesy - in other words with humanity - than one who 
does not. The same applies to their treatment of colleagues (see paragraph 
2.3.4). 

1. 10 Hard work 

Good trial lawyers are industrious and work very hard. They carefully 
'claw the facts' so that they are fully aware of what has happened in the 
case, as well as such details as dates, names, times, exhib it numbers and 
so forth (see paragraph 2.5.4) . Memorising facts is essential to the con­
ducting of a successful case, because if a lawyer is not conversant with the 
important facts, 'all the virtues and brilliant improvisations will not help 
him' (Ou Cann 63). The nature of trial practice, however, is such that no 
sooner has the trial lawyer mastered the facts of one completed case, he 
or she will have to forget them as a new case is commenced. The process 
of clawing the facts begins all over again. 

1.11 Professionalism 

Lawyers should at all times maintain the honour and dignity of their 
profession. They should in practice, as well as in their private lives, abstain 
from any behaviour which may tend to discredit the ir profession (!nterna­
tional Code of Ethics rule 2). To this end they should render legal assistance 
with scrupulous care and diligence, including when they are assigned as 
counse l for an indigent person (!nternational Code of Ethics rule 1 0). 



CHAPTER 2 
General ethical duties of trial lawyers 

As prev iously mentioned. the term ' trial lawyer ' refers to lawyers involved 
in tri al wo rk who practice as ei th er advoca tes or attorneys. Both branches 
of the South African legal profession have been great ly influenced by the 
traditions of th e Engli sh lega l profess ion Accordi ngly. considerab le reli­
ance will be placed on th e General Council of the Bar of England and 
Wales' Barristers· Code of Professiona l Etiquette and the English Law Soci­
ety's The Guide to the Professional Conduct of Solicitors where such rules 
are releva nt to legal pract ice in South Afri ca. (The rules are reproduced in 
Avrom Sherr Advocacy (1993)). The rules of the South Afri ca n advoca tes ' 
and atto rn eys' profess ions are at times somewhat crypt ic. and the English 
ru les occasional ly prov ide useful guide lines for amplifyi ng their interpreta­
tion. Th is chapte r dea ls w ith the dwi es of trial lawyers towards: 

2. I The cou rt; 

2.2 Clients; 

2.3 Opponents; 

2.4 Witnesses; 

2.5 The Sta te; and 

2.6 General duties. 

2.1 Trial lawyer's duty to the court 
Tri al lawyers in South Afri ca have a number of duties towa rds the court. 
and the following wi ll be considered: ( I ) the duty to accept personal 
responsibil i ty for thei r conduct; (2) the du ty to refrain from express ing 
personal opinions; (3) the duty to disclose al l relevant decisions; (4) the 
duty to refrain from m isleading the court; (5) the duty to be cou rteous; (6) 
the duty to refrain from was ting the court 's time; (7) the dwy to disclose 
facts w ith in the court 's notional hnow ledge; and (8) the duty when prose­
curi ng to ac t w ith scrupu lous fa irness. 

2.1 .1 Personal responsibility for conduct 
An English Bar rule is that tri al lawyers are personally responsib le fo r the 
conduct and presentation of their cases in court. They must exercise 
personal judgement on the substance and purpose of sta tements made and 
ques tions asl,ed. Trial lawyers are at all times individually and personally 
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responsible for their own conduct. This includes their professional work in 
and out of court (General Council of the Bar Barristers' Code of Professional 
Etiquette rules 6.1 O(a) and 5.3; see also Sherr 15). It is submitted that the 
same principles apply to trial lawyers in South Africa. 

2.1.2 Do not give personal opinions 
Another rule worth following from English legal practice is that, as a 
general rule, trial lawyers should not assert a personal opinion on the facts 
or the law. They may however do so if: (a) invited to express a personal 
opinion by the court; (b) they are appearing before a tribunal; or (c) it is 
their duty to do so (General Council of the Bar Barristers' Code rule 6. l O(b) ; 
see also Sherr 15). Trial lawyers should always speak in their role as 
lawyers and not in their personal capacities. For example, in England 
when Lord Erskine was defending Tom Paine the following exchange took 
place: Erskine: 'I will now lay aside the role of the advocate and address 
you as a man'. judge: 'You will do nothing of the sort. The only right and 
licence you have to appear in this court is as an advocate' ( Richard Du 
Cann The Art of the Advocate (I 980) 40). 

2.1.3 All relevant decisions to be disclosed 
The practice in both the barristers' and solicitors' professions in England is 
that trial lawyers must ensure that the court is informed of all relevant 
decisions and legislative provisions of which they are aware . This applies 
whether the effect is favourable or unfavourable towards their cases 
(General Council of the Bar Barristers' Code rul e 6.1 O(c); see a.lso Sherr 15) . 
Thus, if one of them omits a case or provision, or makes an incorrect 
reference to a case or provision, it is the duty of the other to draw atten~ 
tion to it even if it assists the opponent's case. Lawyers may take every 
point, technical or otherwise, that is fairly arguable on behalf of their 
clients (Law Society Guide to Professional Conduct principle 14.1 commen~ 
tary 1; see also Sherr 16). They must, however, bring any procedural 
irregu larities to the attention of the court during the hearing, and not 
reserve such matters to be raised on appeal or review (General Council of 
the Bar Barristers' Code rule 6. 1 O(c); see also Sherr 15) . These principles 
are consistent with what should be expected of South African lawyers as 
officers of the court. 

2.1.4 Do not mislead the court 
Trial lawyers must assist the court in the administration of justice. They 
have an obl igation to use only proper and lawful means to promote and 
protect the interests of their clients. They must not deceive or knowingly or 
recklessly mislead the court (see also General Council of the Bar of South 
Africa Uniform Rules of Professional Ethics rule 3.2; International Code of 
Ethics rule 6). For example, the English Law Society rules provide that 
lawyers should never call a witness whose evidence is, to their knowledge, 
untrue. This does not mean that a lawyer may not call a witness whose 
evidence he merely suspects to be untrue . (Law Society Guide to Profes­
sional Conduct principle 14.1 commentary 3; see also Sherr 1 7). 
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2.1.5 Courtesy 
The Engl ish Bar ru les state that lawyers must at all times be courteous w 
the court and w all those with whom they have professional dealings 
(General Council of the Bar Barristers ' Code rule 5.5; see also Sherr 1 6) . 
They shou ld ensure that whi le conduct ing a case they do noth ing w un­
dermine the digni ty or reputation of the court (see paragraph 3.3 .6 below) 
It goes without saying that sim ilar principles apply in South Afr ica. 

2.1 .6 Do not waste the cour t's time 
Another English Bar rule which is re levant to South African practice is that 
tr ial lawyers must take all reasonable and practicable steps to avoid wast­
ing the court 's time. They shou ld. when asked. inform the court of the 
probable length of their case. They should also in fo rm the court of any 
developments which may affect the in formation already provided (General 
Counci l of the Bar Barristers ' Code rule 5. I I ; see also Sherr 16) . Lawyers 
should always be present in court at the appointed time. The South Afri­
ca n Bar rule provides that an advocate should not seek to arrange a 
postponement of a matter w suit his or her convenience unless the client 
has agreed, and rhe lawyers on the other side have been co ld of the rea­
sons (General Council of the Bar Uniform Rules rule 3.6 . 1 ). This is a sound 
principle that should be fo llowed by all tria l lawyers. 

2.1 . 7 Knowledge of fac ts assisting opponent 
Except when prosecuting, trial lawyers who know of facts or witnesses 
likely w assist their opponents are not ob liged to inform the latter or the 
court about them to the det riment of their clients. However. an English 
Law Society ru le provides that if they !mow that a relevant affidavit has 
been filed in rhe proceedings and is therefore notiona lly within the l~ n owl­
edge of the court , there is a duty on the lawyer conce rn ed to inform the 
j udicia l officer of irs ex istence (Law Society Guide to Professional Conduct 
pr inciple 14. 1 commentary 2; see Sherr 16). Thi s princip le shou ld also 
apply to South African practice as it is consistent with th e tri al lawyer' s 
duty as an offi ce r of the court . 

2.1 .8 The duty when prosecuting to act with scrupulous 
fairness 

The Engl ish Bar and Law Society have devised rules for tr ial lawyers who 
act as prosecuto rs whi ch. it is submitted, also provide useful guide lines for 
South Afr ica n prosecuw rs whether they are employees of the State or 
private practit ioners instructed by the State. In all instances their duty as 
office rs of the court comes before any other conce rns. The English ru les 
ca n be summarised as follows (see Sherr 17- 18): 

(a) Lawyers prosecuting a crim inal case for the State m ust ensure that 
every material point is made which supports the prosecution (Law So­
ciety Guide to Professional Conduct principle 14.13; see also Sherr 17). 
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(b) When presenring the evidence on behalf of the State. prosecutors 
must do so dispassionately and with scrupulous fairness (Law Society 
Guide to Professional Conduct principle 14.13; see also Sherr 17). 

(c) Prosecutors should not regard themselves as appearing for a party 
(General Council of the Bar Barristers' Code on Prosecuting rule 1. 1; see 
also Sherr 18), but rather as acting in the interests of justice. 

(d) Prosecutors should lay before the court fairly and impartially the 
whole of the facts which comprise the case for the prosecution and 
should assist the court on all matters of law applicable to the case 
(General Council of the Bar Barristers' Code on Prosecuting rule 1 . 1; see 
also Sherr 1 8). 

(e) Prosecutors should mention all relevant facts and reveal any mitigat­
ing circumstances (Law Society Guide to Professional Conduct principle 
14.13 commentary 1; see also Sherr 1 7) . 

(f) Prosecutors should not attempt to obtain a conviction by all means at 
their disposal where such means do not give the court the full infor­
mation concerning the facts (General Council of the Bar Barristers' 
Code on Prosecuting rule 1. 1; see also Sherr 1 8). 

(g) Prosecutors should inform the court of its sentencing powers if invited 
to do so. whenever it appears to be under a misapprehension about 
those powers (Law Society Guide to Professional Conduct principle 
14.13 commenrary 1; see also Sherr 1 7). 

In general, the duties of prosecutors towards the courts can be summa­
rised as an obligation of honesty and directness. This supersedes all other 
obligations. In an adversarial system where the findings of fact are based 
almost enrirely on the opposing views put by counsel, with the judge 
playing a primarily passive role, the courts are highly dependent upon the 
integrity of the lawyers who appear before them . The need for integrity is 
absolute . The courts expect complete honesty concerning such matters as 
the reasons for an adjournmenr. times of delivery of notices or letters. 
apologies for the trial lawyer's own lateness of arrival, and so forth (Sherr 24). 

2.2 Trial lawyer's duty to the client 
Trial lawyers' duties to their clients include: ( 1) the duty to fear lessly 
uphold the interests of their clients; (2) the duty not to breach client 
confidentiality; (3) the duty to speak on behalf of clients and to ensure that 
the prosecution discharges its onus; (4) the duty not to assist the prosecu­
tion case; (5) the duty to respect the client's privi leged information; (6) the 
duty to choose an appropriate method of presenting the case; and (7) the 
duty not to fabricate defences. Conversely, there is no duty to enquire into 
the truth of the client's instructions, and the client has the right to insist on 
pleading not-guilty against the advice of counsel. There is also a duty on 
lawyers not to put their r ight to compensation above the interests of the ir 
clienrs or the interests of justice . Each of the seven duties mentioned will 
be briefly considered: 
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2.2.1 Duty to fearlessly uphold the interests of the client 

Tria l lawyers have a duty co upho ld the interests of their clients without 
regard co any unpleasant consequences co themselves or any other per­
sons. The South African Bar ru les provide that advocates have rhe same 
privileges as the client in asserting and defending the cl ient's rights and 
liberty by rendering every argument that can be legit imately advanced 
(General Counci l of the Bar Uniform Rules rule 3.1). They may rake every 
point. technical or otherwise. that is fairly arguable on beha lf of their 
cl ients. The same principles apply co all er ial lawyers. 

2.2.2 Duty not to breach client confidentiality 
As a genera l rule, erial lawyers may not divulge co the court, or any other 
person, information confided to them by their clients (General Council of 
the Bar Uniform Rules rule 3.2; International Code of Ethics rule 14) It is 
submiued however that, as the confidence belongs to the client, such a 
disclosure could be made if the client, w ith full knowledge and apprecia­
tion of the consequences of rhe disclosure . consents thereto . 

2.2.3 Duty to speak on behalf of clients and to ensure 
prosecution discharges onus 

The English Law Society rules prov ide that tria l lawyers who appear in 
court for rhe defence in crimina l cases are under a duty to say on beha lf of 
thei r clients what rhe latter shou ld proper ly say for themse lves if they 
possessed rile requisite sk ill and knowledge. Furthermore, lawyers for rhe 
defence have a dury co ensure chat rhe prosecuLion discharges rhe onus 
placed upon ir co prove rhe gui le of rhe accused beyond reasonab le doubt 
(Law Society Guide to Professional Conduct principle 14. 14; see also Sherr 
18) . It is submitted char rhe same pr inciples apply in Sourh Africa 

2.2.4 No duty to assist prosecution 

The Engl ish Law Society rules also provide char. unlike prosecucors. de­
fence lawyers are nor obliged co disclose faces ro rhe prosecucors or rhe 
courr which will assist rhe prosecution case by proving the gu il t of rhe 
accused. Defence lawyers muse however revea l all re levant cases and 
srarucory provisions - including chose against their content ions (English 
Law Society Guide to Professional Conduct pri nciple I 4. I 4 commenrary 1; 
see also Sherr 18- 19). These principles are consistent with rhe role of 
South African eria l lawyers as officers of rhe court. 

2.2.5 Client privilege and the duty not knowingly to mislead 
the court 

As a general rule in civil cases the cl ient's priv ilege precludes a defence 
lawyer from making disclosures of priv ileged mate rial w ithout the cl ient's 
consenr (Law Society Guide to Professional Conduct pri nci ple 14. 15 com­
menrary 1; see also Sherr 23) The English Law Society rules provide char 
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in criminal c'ases defence lawyers may not, without their client's consent, 
disclose facts known to them concerning their client's character or ante­
cedents. (Law Society Guide to Professional Conduct principle 14.14 com­
mentary 1; see also Sherr 19). However, they must not knowingly put 
forward or let their client put forward false information with the intention 
to mislead the court . Likewise, defence lawyers must not indicate their 
agreement with information that the prosecution puts forward which they 
know to be false (English Law Society Guide to Professional Conduct princi­
ple 14.14 commentary 2; Sherr 19). These principles help to amplify the 
general rule of the South African General Council of the Bar concern ing 
not misleading the court (General Council of the Bar Uniform Rules rule 
3.2), and should be followed by all trial lawyers. 

2.2.6 Trial lawyer's right to choose appropriate method of 
presenting case 

The English Law Society rules concerning civil matters provide that trial 
lawyers have the implied right to present their client's case at the trial or 
hearing in such a way as they consider appropriate. Thus, if the client's 
express instructions do not permit lawyers to present the case in a man­
ner which they consider to be the most appropriate, they may withdraw 
from the case after seeking the approval of the court (English Law Society 
Guide to Professional Conduct principle 14.15 commentary 2; see also 
Sherr 23). Such withdrawal, however, must be done for good cause, and, 
where possible, in such a manner that the client's interests are not ad­
versely affected (International Code of Ethics rule 11 ). Modern views con­
cerning client autonomy, however, would seem to indicate that a lawyer 
should give the client an idea of the options available concerning a par­
ticular course of conduct, and seek to get the client's approval for the 
method chosen. ln criminal cases in South Africa, however, the accused 
has a right to testify in his defence, even if his lawyer's advice is not to 
testify . Should the client insist on testifying against his lawyer's advice, 
this would not be a ground justifying withdrawal by the lawyer. (See R v 
Matonsi 1 958 (2) SA 450 (A)) . 

2. 2. 7 Duty not to fabricate defences 
The English Law Society's rules state that in criminal cases where clients 
instruct their lawyers that they are not guilty, defence lawyers must put 
the defence before the court, even if the clients decide not to give evi­
dence themselves. Whilst defence lawyers may present any technical 
defences available to their clients, they must never fabricate defences on 
the facts (English Law Society Guide to Professional Conduct principle 14.14 
commentary 3; see also Sherr 19) . The same principles apply to South 
African lawyers (see paragraph 3.1 .4). 

2.2.8 No duty to enquire into truth of client's instructions 
The English Law Society's rules also provide that generally there is no duty 
on trial lawyers to enquire as to whether their clients are telling the truth 
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or nor. However. where the instructions or other information are such as 
to cause the lawyers co doub t the reliabili ty of the same they must. where 
practicable, check the truth of what their clients tell them co the extent 
that such sta tements will be relied upon by the court. (English Law Society 
Guide to Professional Conduct principle 14. 14 commentary 4; see also 
Sherr 19). 

2. 2. 9 Client insisting on pleading guilty against advice of 
counsel 

The English Law Society 's rules state that where accused persons te ll their 
lawyers that they did not commit the offence w ith which they are cha rged, 
but insist on pleading gu ilty for reasons of their own, defence lawyers 
should use their best endeavours co persuade them co plead not gu ilty. If 
cl ients persist in their gui lty plea, against the advice of counsel, the larrer 
may continue co represent them (English Law Society Guide to Professional 
Conduct principle 14. 15 com mentary 2; see also Sherr 23). However, they 
may do so only afte r they have advised the client what the consequences 
will be. The lawyer must also advise the client that what ca n be submiued 
in mitigation ca n only be on the basis that the client is guilty . Thus, it 
cannot be suggested in mitigation that the facts are such that the elem ents 
of the offence have nor been established (English Law Society Guide to 
Professional Conduct princip le 14. 15 commentary 7; see also Sherr 20) . 
Similar rules apply co the English Bar (General Council of the Bar Barris­
ters· Code rule 2.5; see also Sherr 2 1 ). It is doubtfu l whether this rule wil l 
be fo llowed in South Africa - it is submitted that if there is doubt about the 
client's gui lt. his lawyer should insist on a not-guilty plea being entered, or 
be entit led co withdraw from the case shou ld the client nor consent to the 
not-guilty plea . 

2.2 . 1 0 Duty not to put right to compensat ion above interests 
of clients or justice 

Lawyers should never put their right co compensation for servi ces above 
the interests of their cli ents and the adm inistration of justice (International 
Code of Ethics rule 1 7) . The lawyer's right to demand payment of a deposit 
or out of pocket expenses and commitments, failing payment of which 
they may withdraw from the case or refuse to handle it, shou ld never be 
exercised at a moment at whi ch the cli ent may be unable co find other 
assistance in time to prevent irreparable damage being done to the case 
(Interna tiona l Code of Ethics rule I 7) These rules apply equally in South 
Africa . 

2.3 Trial lawyer's duty to opponents 
The duties of trial lawyers to thei r opponents include ( I ) the mentioning of 
authoriti es to be used in court; (2} the duty not to unnecessarily embarrass 
an opponent; (3) the duty to draw attention co cases or provisions over­
looked by opponents; (4) the duty co show courtesy and respect cowards 
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colleagues; (5) the duty not to inconvenience or harass opponents; (6) the 
duty, when prosecuting, to provide evidence assisting the defence; (7) the 
duty to avoid personality conflicts with opponents; (8) the duty to obtain 
the consent of opponents before placing further material before the court; 
and (9) certain duties concerning the giving of notice when interviewing 
wicnesses on the other side . 

2.3. 1 Mentioning of authorities to be used in court 

It is a sensible practice for lawyers to tell their opponents of the authorities 
on which they intend to rely to prevent the chance of the court being 
misled by a failure to cite all relevant authorities (see paragraph 2.1.3). 

2.3.2 Duty not to unnecessarily embarrass an opponent 
As a matter of professional courtesy, trial lawyers should not unnecessar­
ily embarrass their opponents, for example, by not giving them notice of 
legal points not evident from the papers which may take them unawares, 
or by taking surprise exceptions, or technical or other procedural points 
which may embarrass them if they are not notified in advance . Such 
practices not only undermine the reputations of co lleagues, but also that 
of the practising profession - something that all practit ioners are bound to 
uphold (see paragraph 1. 1 2). 

2.3.3 Omission of case or provision by opponent 
As has been previously mentioned, if a tr ial lawyer knows that an oppo­
nent has omitted a case or legislative provision or makes an incorrect 
reference to a case or provision, it is the duty of the tria l lawyer to draw 
attention to it even if it assists the opponent's case (see paragraph 2. 1 .3). 

2.3.4 Courtesy and respect towards colleagues 

A tr ial lawyer's behaviour towa rds opponents should not be any different 
from his or her behaviour towards the court. Opponents are enti tled to 
courtesy and respect on the same basis as the court (H Daniels Morris 
Technique in Litigation 4ed (1993) 154). Lawyers who treat opponents with 
rudeness and a lack of courtesy are un likely to ga in the ir respect and 
cannot themselves expect to be treated po li te ly. In either case such atti­
tudes will do little to advance the cause of their clients or indeed their own 
careers . They are likely to receive li tt le co-operation from the ir co lleagues 
and, whi le they may ho ld the upper hand when disp layi ng such attitudes, 
at some future stage they may be in a much weaker position, and may 
well have to rely on the good offices of thei r opponents to advance their 
client's best interests. 

2.3.5 Duty not to inconvenience or harass opponents 
It is submitted that it would be un professional to deliberate ly inconven­
ience or harass an opposing counsel, fo r example, by deliberately de lay ing 
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the service of a notice until a time chosen so that its expi ry will fall most 
inconveniently to the opponent, such as public ho li day per iods that are 
interspersed w ith wo rk days when the opponent may be away. (See also 
Lewis Legal Ethics.· A Guide to Professional Conduct for South African Attor­
neys (1982) 135) 

2.3.6 Duty when prosecuting to provide evidence assisting 
the defence 

Prosecuting lawyers are under a duty to ensure that all relevant evidence 
is either presen ted by the prosecu tion or made available to the defence. In 
Shabala!a v Attorney-General of Transvaal I 995 (2) SACR 76 1 (CC) the 
Const itutional Court held the following: 

(a) The re is no blanket docket pr ivi lege over all the documents in the 
police file . 

(b) Ordinarily an accused person should be entitled to have access to 
documents in the police docket which are exculpato ry (or which are 
prima facie likely to be helpful to the defence) un less. in ve ry rare 
cases. the State is able to show that such access is not just ifi ed for the 
purposes of a fai r trial. 

(c) Ordinarily the right to a fa ir tria l would include access to the state­
ments of witnesses (wh ether or not the State intends to ca ll such w it­
nesses). and such of the contents of a po li ce docket as are relevant in 
order to enable accused persons to properly exercise their rights. The 
prosecution may, in certain circumstances. be ab le to justify the denial 
of such access on the grounds tha t it is not justified for the purposes of 
a fa ir trial. 

(d) The State is entitled to resist a clai m by the accused for access to any 
parti cular document in the poli ce docket on the grounds that such ac­
cess is not justified for the purposes of enab ling the accused properly 
to exercise his or her right to a fair tri al , or on the ground tha t it has 
reason to believe that th ere is a reasonable ri sk that access to the rele­
vant document would lead to the disclosure of the identity of an in­
former or of State secrets . or on the grounds that there was a 
reasonable ri sk that such disclosure might lead to the intimidat ion of 
witnesses. or othe rwise prejudice the proper ends of justice. 

(e) Even where the State has sat isfied the court that the denial of access 
to the relevant documents is just ifi ed on the grounds set out in para­
graph (d) above , it does not follow that access to such statements, 
either then or subsequent ly, must necessarily be denied to the accused. 
The court still retains a discretion. It should balance the degree of risl' 
invo lved in attracting the potential prejudicial consequences for the 
proper ends of justice refe rred to in paragraph (d) above (if such access 
is permitted) , aga inst the degree of ri sk that a fai r trial may not ensue 
for the accused if such access is denied . Such a ruling by the court will 
be rega rded as an interlocutory orde r subject to further amendment, 
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review or recall in the light of circumstances disclosed by the further 
course of the trial. 

These principles apply to all trial lawyers and have partly been included in 
the rules of the General Council of the Bar (General Council of the Bar 
Uniform Rules rule 4.3 .2) . 

2.3. 7 Duty to avoid personality conflicts with opponents 
Clients, not the tria l lawyers, are the litigants and ill feelings between 
clients should not influence counsel. Personality conflicts between oppos­
ing lawyers should be avoided. Thus the General Council of the Bar has a 
rule that makes it improper to allude to the personal history, personal 
peculiarities or idiosyncrasies of counsel on the other side (General Coun­
cil of the Bar Uniform Rules rule 4.12). 

2.3.8 Duty to obtain opponent's consent before placing 
further material before the court 

The General Council of the Bar's rules provide that it would be improper 
for counsel to attempt to place any further material of whatever nature 
before the court , after judgment has been reserved, without the consent of 
opposing counsel. The latter's consent should not be unreasonably with­
held, particularly when it will assist the court to come to a correct judg­
ment. If consent is unreasonably withheld the proper course is to request 
the court to receive the further material, or where appropriate, to make an 
application to re-open the case (General Council of the Bar Uniform Rules 
rule 4. 13) . 

2. 3. 9 Duties when interviewing witnesses on the other side 
in criminal matters 

In Shabalala v Attorney-General of Transvaal (supra), the Constitutional 
Court set out the law regarding the interviewing of State witnesses by the 
defence as follows : 

(a) The rule of practice that an accused or his or her legal representative 
may not consult with witnesses for the State without the permission of 
the prosecuting authority, in all cases and regardless of the circum­
stances, is not consistent with the Constitution . 

(b) An accused person has a right to consult a State witness without prior 
permission of the prosecuting authority in circumstances where his or 
her right to a fair trial would be impaired, if, on the special facts of a 
particular case, the accused cannot properly obtain a fair trial without 
such consultation. 

(c) The accused or his or her legal representative should in such circum­
stances approach the Director of Public Prosecutions, or an official 
authorised by the Director of Public Prosecutions, for consent to hold 
such a consultation. If such consent is grante9, the Director of Public 
Prosecutions or such official shall be entitled to be present at such 
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consultation and w record what transpires during the consul tation. If 
the consent of the Director of Publi c Proseculions is refused. the ac­
cused shal l be ent itled w approach the court for perm ission w consul t 
the relevant w itness. 

(d) The right w consult in term s of paragraph (b) above does not entitle 
an accused person w compel such consu ltation wi th a State witn ess: 

(i) if such witness declines w be so consulted; or 

(ii) if i t is estab lished on behalf of the State that it has reasonable 
grounds w believe such consul tation might lead w the in tim ida­
tion of the witness. or a tampering w ith his evidence. or that it 
might lead w the disclosure of State secrets or the identity of in­
formers or that it might otherwise prejud ice the proper ends of 
justice. 

(e) Even in the ci rcumstances referred to in paragraph (d)(ii) above, th e 
court may, in the circumstances of a particular case. exercise a discre­
tion w permit such consu ltation in the interests of justice subject w 
suitab le safeguards . 

The rules o f the General Council of the Bar provide that, befo re interview­
ing potential State witnesses , it is the duty of defence lawyers w ascertain 
from such witnesses. the police or the prosecutor, whether or nor such 
witnesses are in fact witnesses for the prosecution . Witnesses fo r rhe 
prosecution include persons from whom the police or prosecutor have 
taken statements, before or after the accused was arrested or charged, or 
who have been ca lled by the prosecution to test ify during rhe trial , or from 
whom the poli ce or prosecuwr have taken a statement but have decided 
not w cal l w testify during the tr ial (General Council of the Bar Uniform 
Rules rule 4.3 2). This approach should be followed by all trial lawyers. 

2.3.1 0 Duties when interviewing witnesses on the other 
side in civil matters 

The General Council of the Bar has laid down ru les for lawyers in civil 
matters who w ish w interview an opponent's witn esses . or witnesses 
likely w be ca lled by their opponents. Where they wish w interview such 
Witnesses before they have tes tified . they are required w give the other 
side tim eous notice of their intentions. This should be done after ascer­
ta ining whether the other side is calling the witness or has arranged w 
take a statement from him or her. The other side may not prevent the 
litigant 's lawyer from interviewing the former's wi'rness if it is necessary w 
assist the litigant with his or her case. Furthermore, the other side is not 
entit led ro attend or be represented ar such an interview. Where, how­
ever, the witness has already testified, bur the litigation has not yet been 
determined, such witness may nor be interviewed in the absence of the 
other side's legal representative, unless the latter has been given timeous 
notice and has declined w attend the interv iew (General Council of the Bar 
Uniform Rules rule 4.3. I ). 
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2.3.11 Duties when interviewing ajudicial officer 

The General Council of the Bar rules point out that it is undesirable. save 
in exceptional circumstances. for counsel in a contested case. in the 
absence of his or her opponent and without the latter's consent. to seek to 
in terview the judicial officer who is hearing or is about to hear the case 
(General Council of the Bar Uniform Rules rul e 4.1 0). The other side should 
be notified of the intention of the lawyer wishing to conduct the interv iew . 

2.4 Trial lawyer's duty to witnesses 
Trial lawyers owe a number of duties to witnesses: ( 1) the duty of cour­
tesy; (2) the duty not to harass or badger witnesses; (3) the duty not to 
make unsubstantiated attacks on a witness's character ; (4) the duty to 
keep defamatory statements within the qualified pr;vilege ; (5) the duty not 
to wantonly or recklessly accuse a witness of a crime; (6) the duty not 
unnecessarily to take an affidavit from a witness; (7) the duty not to 
interv iew witnesses already sworn in ; and (8) the duty to consult with 
one's own witnesses before trial. 

2.4. 1 Duty of courtesy 

As a general rule trial lawyers should, as far as possible, be courteous to 
wimesses at all times: 'Witnesses must be treated with courtesy and 
respect. They are doing a public duty in com ing to court' (per Snyman j in 
S v Azo 1 97 4 ( 1) SA 808 (T) at 81 0-81 1) . It is more likely that counsel will 
get the information he or she requires from a witness if a polite and co­
operative relationship is developed with the witness concerned. An argu­
mentative att itude is likely to elicit much less in formation and to irritate 
the court. 

2.4.2 Duty not to harass or badger witnesses 

Trial lawyers should refrain from harassing. badgering or bullying wit­
nesses. Not on ly is such conduct unlikely to ensure co-operation from the 
witness . but it is also likely to irritate the court . Few witnesses are likely to 
be badgered into making admissions they do not want to make. It is 
better to expose inconsistencies in a witness's evidence through polite, 
carefully structured questioning. and to draw attention to the results in 
argument. 

2.4.3 Duty during cross~examination not to make 
unsubstantiated attacks on the character of a witness 

The General Council of the Bar rules state that questions which affect the 
credibility of a witness by attacking his or her character, but are not 
otherwise relevant to the enquiry. should not be put unless counsel has 
reasonable grounds for believing that the imputations conveyed by the 
questions are well-founded or true (General Council of the Bar Uniform 
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Rules rule 3.3. 1). The rules go on co sta te that it is the duty of counsel to 
guard against be ing made the channel for questions which are only in­
tended to insult or an noy either the witness or any other person . and to 
exercise his or her own judgment both as to the substance and form of the 
question put (Genera l Counci l of the Bar Uniform Rules ru le 3.3.5) In cases 
where an advocate is instructed by an atto rney who informs him ·or her 
that the imputation is well-founded or true, without merely instructing 
counsel to put the question, the advocate is entitled prima facie to regard 
such instruct ions as reasonab le grounds for so thinking and may put the 
question accordingly (General Counci l of the Bar Uniform Rules rule 3 3 2). 
An advocate m ay not accept the statement of anyone other than the 
instruct ing atto rn ey. Where the sta tement is made by a person other than 
an instructi ng attorney, counse l must ascertain. as far as is practicable. 
that there are satisfacto ry reasons for the statem nt (Genera l Counci l of 
the Bar Uniform Rules rule 3 3.3) Other trial lawyers should do likewise. 

2.4.4 Duty during cross-examination to keep defamatory 
statements within qualified privilege 

It is submitted that it would be unethica l and an abuse of the court process 
for a lawyer to put questions simply to insult or annoy the witness: 'No 
cross-examiner is entitled to insult a witness or to treat him in a manner 
in which these witnesses were treated, without there being a very good 
reason for it' (per Snyman j in S v Azo supra at 8 10-8 1 I). A trial lawyer 's 
defence o f qualified privilege against an action for defamation ari sing 
from cross-exam ination only extends to sta tements wh ich are (a) perti­
nent or germane to the issue, and (b) which have some foundation in the 
ev idence or circumstances surrounding the trial (Moo/man v Slovo 1964 (I) 
SA 760 (W) at 762; Pogrund v Yutar 1967 (2} SA 564 (A) at 570). The 
approach of the General Council of the Bar is that such ques tions. whether 
or not the imputations are well-founded, shou ld only be put i f, in the 
Opinion of the cross-examiner, th e answers would or might materially 
affect the credib ili ty of the witness. If the imputation conveyed by the 
question relates to matters so remote in time, or is of such a character 
that it would not affect the credib ility of the witness. the ques tion should 
not be put (Genera l Council of the Bar Uniform Rules rule 3.3.4) . 

2.4.5 Duty not to wantonly or recklessly accuse the witness 
of a crime 

The General Council of the Bar ru les provide tha t an advocate defend ing a 
cl ient on a criminal charge is not enti tled to wantonly or rec l~ less ly attr ib­
ute to another person the crim e with which his or her cli ent is charged. 
The advocate may not do so unless the facts or circumstances given in the 
evidence, or rati onal infe rences drawn from them, raise at the least a not 
unreasonable suspicion that the crim e may have been comm itted by the 
pe rson to whom the gui lt is so imputed (General Counci l of the Bar Uni­
form Rules rule 3.4) The same principle shou ld apply to all tr ial lawyers. 
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2.4.6 Duty. not to interview witnesses who have been sworn in 
The General Council of the Bar rules state that it is generally undesirable to 
interview any witness after he or she has been sworn in or has made a 
solemn declaration to tell the truth (General Council of the Bar Uniform 
Rules rule 4.2.1 ). Furthermore, it would be improper to interview a wit­
ness who is under cross-examination, unless circumstances make such an 
interview necessary. Where such circumstances exist, a lawyer who 
desires to hold the interview must inform his or her opponent before 
doing so (General Council of the Bar Uniform Rules rule 4.2.2). It is also 
generally improper for an advocate to interview a witness after cross­
examination is completed and before re-examination (General Council of 
the Bar Uniform Rules rule 4.2.3). In cases where circumstances render it 
necessary to interview a witness under cross-examination or before re­
examination, and the opponent objects, the court should be asked for 
permission (General Council of the Bar Uniform Rules rule 4.2.4) . 

2. 4. 7 Duty not to take an affidavit f rom a witness unless it is 
to be handed in as evidence 

The General Council of the Bar rules provide that affidavits should not 
usually be obtained by lawyers from prospective witnesses, except in 
cases in which their evidence is intended to be presented by means of the 
production of the affidavits deposed to by them (General Council of the 
Bar Uniform Rules rule 4.4). 

2.4 .8 Duty to consult with one's own witness before trial 
There is a duty on all trial lawyers to consult with their witnesses before 
trial , not with a view to 'schooling' them, but simply to prepare them for 
the ordeal of testifying in court. For example, it is helpful to explain to the 
witness the procedure concerning evidence-in-chief, cross-examination 
and re-examination, as wel l as how he or she should dress for court and 
address the court . The lawyer should also take them through the evidence 
without rehearsing them. Morris suggests that lawyers should prepare 
their witnesses for cross-examination as fo llows (Daniels (ed) Morris 
Technique in Litigation 4ed (1993) at 135): 

'[I]t is permissible to prepare the witness in the general sense for cross­
examination somewhat in the following terms: "Listen to the question be­
fore you answer. If you do not understand it, say so. If you don't know any 
answer, don't guess, just say that you don't know. Don't worry about what 
the man has in mind when he asks his question, just give a direct answer. 
Answer as shortly as possible and don't make speeches."' 

2.5 Lawyer's duty to the State 
It is submitted that lawyers owe a duty to the State to assist: ( 1) as prose­
cuto rs; and (2) by appearing in legal aid matters when called upon. 
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2.5.1 Duty to assist the State as prosecutors when called upon 
It is submitted that when asked to assist the State in the administration of 
justice as a prosecutor, lawyers should be prepared to do so as pan of 
their function as officers of the court (see paragraph 2.1) . In the case of 
the advocates ' profession the same rules as those for refusing a 'cab rank' 
brief should apply i f counsel wishes to decline a brief as prosecutor (see 
paragraph 3.2) Although attorneys are not bound by the 'cab rank ' rule, 
there is an expectation that they should also assist in strengthening the 
admin istration of justice where they have the necessary skills to do so. 
The rules governing the duties of tria l lawyers who act as prosecutors have 
already been canvassed (see paragraph 2. 1.8) . 

2.5 .2 Duty to assis t the State by appearing in legal aid matters 
w hen called upon 

It is a strong tradition of the advocates' profession that its members 
shou ld undertake to do pro deo work when ca lled upon to do so by their 
bar coun cils or the courts (General Council of the Bar Uniform Rules rule 
6. I ). Pro deo work has now been subsumed under the lega l aid scheme, 
and there is now a duty on all tria l lawyers to do lega l aid wo rk when 
ca lled upon to do so by thei r ba r counci ls or the cou rts (General Council o f 
the Bar Uniform Rules rule 6.3. 1 ). Although the 'cab rank' rule does not 
apply to attorneys, they are expected to assist in cases ·assigned by a 
competent body' (International Bar Association International Code of Ethics 
ru le I 7), which, it is subm itted , could be interpreted to include the Lega l 
Aid Board. 

2.6 General duties of trial lawyers 
Tria l lawyers also have a number of general duties that impact on the 
coun, their cl ients and may affect their own professional reputat ions: ( 1) 
the duty to act ethi ca lly at all times; (2) the duty no t to expose themse lves 
to li tigation; (3) the duty to prepare tho roughly fo r every case ; (4) the duty 
not to give ev idence or ma l~e affidavits in cases in which they are ap­
pearing; (5) the duty not to ta ke on too many cases; (6) the duty ro be 
properly dressed; and (7) the duty to introduce themse lves to the court . 

2.6.1 Duty to act ethically at all times 
There is a duty on lawyers to act ethical ly at al l times in order to mainta in 
their integrity and repu tation in the eyes of cl ients, the courts and co l­
leagues. Integrity and reputation are two of a lawyer 's most priceless 
assets. 

2.6 .2 Duty not to expose themselves to litigation 
As office rs of the courts, lawyers should always conduct themse lves so 
that they are not needlessly exposed w personal litiga tion . The threa t of 
lit igat ion may play havoc with a lawyer's pract ice and may also have a 



22 Basic Trial Advocacy Skills 

damaging effect on his or her reputation. Wh ile it is true that it may be 
difficult to sue an advocate for negligently conducting a trial (see also 
Ronde! v Worsley [ l 969] l AC 1 91 (HL); Saif Ali v Sydney Mitchell & Co 
[1980] 198 (HL); JR Midgely Lawyers' Professional Liability (1992) at 34-39), 
there may still be liability arising out of initial advice, undertakings or 
questions of costs (Sherr 25). 

2. 6. 3 Duty not to give evidence or make affidavits in cases in 
which they are appearing 

The General Council of the Bar rules provide that advocates should avoid, 
as far as is possible, putting themselves in any position where they may 
have to make starements or give evidence in relation to matters which are 
in dispute in cases where they are appearing (General Council of the Bar 
Uniform Rules rule 4.5 . 1 ). This is a rule that should be followed by other 
trial lawyers. The rule would not apply to evidence of a purely formal or 
non-contentious nature. 

2.6.4 Duty to prepare thoroughly for every case 
Thorough preparation may be time-consuming and stressful while it is 
being done, but it reduces the stress considerab ly when the trial date 
arrives. An under-prepared lawyer is at a major disadvantage during any 
trial and the knowledge that all kinds of uncertainties may arise can 
cons iderably increase the stress levels experienced by counsel operating 
under such conditions. The fact that a trial lawyer is always thoroughly 
prepared is likely to enhance a counse l's reputation in the eyes of clients, 
the courts and colleagues. 

2.6.5 Duty not to take on too many cases 
There is a duty on trial lawyers not to take on more cases than they wil l be 
able to handle (Du Cann 36-37). A lawyer who takes on too many cases 
runs the risk of carrying out inadequate preparation, with subsequent 
prejudice to his or her clients. In some instances the lawyer may not even 
be able to appear in the cases because of double bookings. Not only is 
such conduct unethical, but it will also do great damage to the trial law­
yer's reputation. 

2.6.6 Duty to be properly dressed 
W hen appearing in court a tria l lawyer should wear clothes that are suit­
ab le to be worn under the gown for a court appearance. The re is nothing 
more embarrassing for a tria l lawyer than to be told by the judicial officer 
that he or she cannot 'see' counse l (see paragraph 4.1 ). 

2.6. 7 Duty to introduce oneself to the court 
A trial lawyer appearing before a judge or magistrate for the fi rst time 
should introduce himself or herself to the presiding officer before their 
first appearance before the person concerned (see paragraph 4.3) . 



CHAPTER 3 
Conflicts of interest, the 'cab rank' rule 
and applications for recusal of judicial 
officers 

This chapter will deal with the ethical issues facing trial lawyers when they 
must deal with: 

3. 1 Conflicts of interest; 

3 2 The ·cab rank' rule applicable to the advocates' profession ; and 

3.3 Applications for the recusal of judicial office rs. 

3.1 Conflicts of interest 
In this section the following aspects will be dealt with: ( I ) the conflict 
between th e trial lawyer's duty to the court and duty to the client; (2) the 
client confess ing guilt to the lawyer; (3) confession of guilt by cli ent being 
no bar to defence by trial lawyer; (4) confession of guilt impos ing str ict 
limitations on the conduct of the case; (5) grounds of objection after a 
confess ion of gui lt is made; (6) how far a trial lawyer may go in attacl, ing 
prosecution evidence after a confession of guil t is made; and (7) state­
ments not indicating a clear confession. 

3. t .1 Conflict between the duty to the court and duty 
to the client 

A major area of conflict of interest faced by trial lawyers is where their 
role as an offi cer of the cou rt confli cts with their duty lO the client. Where 
such a conflic t exists the question is: whose interests prevail? The answer 
must be that the duty to the court takes precedence, because a trial lawyer 
may only protect or advance the interests of his or her client to the extent 
that it is consistent with counsel's function as an office r of the court. The 
principles applied by the General Council of the Bar of South Africa's 
Uniform Rules of Professional Ethics are similar to those applied by the 
General Council of the Bar of England and Wales Barristers · Code of Profes­
sional Etiquette These principles provide useful guide lines for all tria l 
lawye rs. 

3.1.2 Client confessing guilt to lawyer 
The English Bar rules state that, in consider ing the duty of a lawyer em­
ployed to defend an accused person who makes a clear confession to him 

23 



24 Basic Trial Advocacy Skills 

or her concerning the offence charged, the following should be borne in 
mind (General Council of the Bar Barristers' Code rule 3. l ; see also Avrom 
Sherr Advocacy 21 ): 

(a) Every punishable crime is a breach of common or statute law commit­
ted by a person of sound mind and understanding. 

(b) The issue in a criminal trial is always whether the accused is guilty of 
the offence charged , never whether he or she is innocent. 

(c) The burden of proof rests on the prosecution. 

It is submitted that similar principles apply to criminal cases in South 
Africa . 

3.1.3 Confession of guilt by client no bar to defence by latvyer 
The South African Bar's Uniform Rules provide that every person who is 
charged before the court has a right to the services of counse l in the 
presentation of his or her defence (General Council of the Bar Uniform 
Rules rule 2. l). The English Bar's Barristers' Code states that the mere fact 
that an accused person has confessed to counse l that he or she committed 
the offence charged is no bar to an advocate appear ing in his or her 
defence . Such a confession does not release a lawyer from his or her duty 
to do all that can be done for the client without deliberately misleading the 
court (General Council of the Bar Barristers ' Code rule 3.2; see also Sherr 
2 l). This principle applies to all trial lawyers. 

3. 1 . 4 Confession of guilt imposes strict limitations on the 
conduct of case 

A confession of guilt by a client imposes ve ry strict limitations on the 
conduct of the defence . The South African Bar rules state that where a 
client makes a confession to his or her counsel eithe r before or during 
criminal proceedings, counsel should expla in to the client that he or she 
may only continue with the case on the following basis (General Council of 
the Bar Uniform Rules rule 4. l 1 ): 

(a) Counsel may not in the proceedings assert that which he or she knows 
to be untrue, nor may he or she connive at or attempt to substantiate 
a fraud or untruth. 

(b) Counsel may appropriately argue that the evidence offered by the 
prosecution is insufficient to support a conviction and may take ad­
vantage of any legal matter which might relieve the accused of crimi­
nal liability. 

(c) Counsel may not set up an affirmative case which he or she knows to 
be inconsistent with the confession . 

The client may then decide whether he or she wishes counsel to appear on 
the above basis or whether he or she wishes to withdraw their instructions. 

The above principles provide useful eth ical guidelines for all practising 
trial lawyers . 
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3.1 .5 Grounds of objection after confession of guilt 

The English Bar rules provide that an advocate w whom a confession of 
gui lt has been made may. by way of using principles of legal procedure w 
relieve the accused of cri minal liab ili ty. object to such matters as (General 
Council of the Bar Barristers· Code rule 3.4 ; see also Sherr 22): 

(a) the competency of the cou rt; 

(b) the form of the indictment; 

(c) the sufficiency of the evidence; and 

(d) the adm issibi lity of any ev idence . 

He or she m<ily, however. not suggest that someone else committed the 
offence charged, or call any evidence which the advocate knows or ought 
to know w be false having regard w the confession. for example, ev idence 
in support of a false alib i (General Council of the Bar Barristers' Code ru le 
.3.4; see also Sherr 22) These princip les apply wall trial lawyers . 

3.1.6 Limits of how jar a trial lawyer may go in attacking 
prosecution evidence after confession of guilt 

The question ari ses as w how far a tr ial lawyer w whom a confession 
of guilt has been made may go in attacking the ev idence for the prosecu­
tion in his or her cross·examinat ion. or during the closing argument 
for the defence. The English Bar rul es state that such a lawyer is entit led 
to tes t the evidence given by each w irness. and w argue that the ev i­
dence taken as a whole is insufficient w prove that the accused is guilty of 
the offence charged (Genera l Council of the Bar Barristers' Code rule 3.5; 
see also Sherr 22). The Bar rules in both South Afri ca and England prov ide 
that an advocate may not go beyond this by making a case inconsis­
tent with the cl ient's confession (see Genera l Council of the Bar Uniform 
Rules rul e 4.1 1; General Council of the Ba r Barristers · Code ru le 3.4; see 
also Sherr 22), for example, by purling a version w a wirness which he 
or she knows is false. These principles should be applied by other tr ial 
lawyers. 

3. 1 . 7 Statements not indicating a clear confession 

The instances in paragraphs 3. 1 .2 to 3. 1 .6 apply where there is a clear 
confession w counse l by the accused. The Engl ish Ba r rules prov ide that 
they do not apply to cases where (Genera l Counci l of the Bar Barristers' 
Code rule 3.6 ; see also Sherr 22) : 

(a) a series of inconsistent statements are made to the advocate by the 
accused befo re or duri ng the proceedings; or 

(b) statements are made by the accused which point almost irresist ibly w 
the conclusion that the defendant is guilty but which do not amount w 
a clea r confession. 
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In England, in respect of solicitors, it has been suggested that: 'The insis­
tence of the client in pleading not guilty in the face of compelling evidence 
to the contrary would not be a reason for declining to act unless it ad­
versely affected confidence or the solicitor/client relationship' (Hugh Bryce 
and Richard Grimes Professional Skills for Lawyers (1994)). These instances 
raise difficult questions and must be dealt with very carefully to ensure 
that the client's interests are not jeopardised. South African trial lawyers 
should exercise similar caution. 

3. 2 'Cab rank' rule applicable to the advocates' profession 
The 'cab rank' rule (that is, that an advocate is obliged to accept a brief 
unless he or she has some good reason for refusing to do so) applies to 
lawyers practising on their own in the profession of advocates (General 
Council of the Bar Uniform Rules rule 2. I). It does not apr; ly to attorneys 
who are governed by the International Code of Ethics wh ich states: 'Law­
yers shall at any time be free to refuse to handle a case, un less it is as­
signed by a competent body' (International Code of Ethics rule I 0). The 
following aspects of the 'cab rank' rule will be dealt with: (1) when an 
advocate is obliged to accept a brief; (2) when an advocate may not refuse 
a brief; (3) the reason for the 'cab rank' rule; (4) why an advocate should 
not assume the role of judge; and (5) when an advocate may refuse a 
brief. 

3.2.1 Advocate obliged to accept brief 
Counsel is under an obligation to accept a brief in the courts in which he 
or she professes to practise, at a proper professional fee, unless there are 
special circumstances which justify his or her refusa l to accept a particu lar 
brief. Furthermore, subject to the above, it is the duty of every advocate to 
whom the privilege of practising in courts of law is afforded to undertake 
the defence of an accused person who requires his or her services (Gen­
era l Counci l of the Bar Uniform Rules rule 2.1 ). The phrase 'cab rank' was 
coined by Lord MacMillan (he used the words 'on the cab rank for hire': 
see Ou Cann The Art of the Advocate (I 980) at 34) and means that an 
advocate is obliged to accept a brief unless he or she has some good 
reason for refusing to do so. The reason for the rule is that eve ry person is 
entitled to be represented in a court of law. 

3.2.2 When counsel may not refuse a brief 
An advocate may not refuse a brief simply because he or she : 

(a) does not think much of the client's chances of success; 

(b) does not think much of the client as a person; or 

(c) thinks that the facts of the case are unsavoury (Du Cann at 34). 

3.2.3 Reasonfor 'cab rank' rule 
Marshall Hall, the famous English advocate, explained the reason for the 
cab rank rule as follows: 'Barristers are publ ic servants and may be called 
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on just as a doctor may be ca lled on to opera te on a man suffering from a 
loathsome complaint' (Ou Cann 34) 

The South Afr ican Bar states the reason as 'every person who is charged 
before the court has a ri ght to the services of counsel in the presentat ion 
of his [or her] defence ... Any action which is designed ro interfere with 
the performance of this duty [to accept a brief] is an interference wi th the 
course of just ice' (General Council of the Bar Uniform Rules rul e 2. 1 ). 

3 .2.4 Counsel not to assume role of judge 
It ca n be argued that an advocate who refuses ro defend an accused 
person because he or she feels that the person does not have a good case. 
or is guilty, assumes the role of a judge. Such an assumption undermin es 
the fundamental and constitutional principle of presumption of innocence 
to which an accused is entitled (see the Const itution of the Republic of 
South Afri ca Act. 1 08 of 1 996, s 35(3)(h)). The duty is on the court, not th e 
advocate, to make the decision on the gui lt or otherwi se of th e accused. 

3.2.5 When counsel may refuse a brief 
Despite the 'cab rank ' rule, an advocate may refuse a brief where there 
are special circumstances wh ich justify his or her refusal to accept a 
part icula r brief. The South African Bar rule does not mention what these 
circumstances are. except to mention that advocates may decline special­
ist briefs where they conside r themse lves not competent to accept the 
brief (General Council of the Bar Uniform Rules ru le 2. 1 ). It has been 
suggested that counse l may refuse a brief for any number of good reasons 
including the fo ll owing (Du Cann at 35): 

(a) the client cannot afford the fee; 

(b) the advocate may have been consul ted by the other side; 

(c) the advocate may have confidentia l information about the other side; 

(d) the advocate may know one of the witnesses invo lved; 

(e) the taking of the brief may clash with some offi ce or appointment the 
advocate holds and his or her duties as an advocate; 

(f) the advoca te does not have the necessary skill or exper ience to con­
duct the case competently on behalf of the client; and 

(g) the advocate has too much work and ca n see in advance that he or 
she will not be able to ca rry out the brief. 

3.3 Recusal of judicial officers 
Trial lawyers faced w ith the prospect of having to ask a j udicial officer to 
recuse him- or herse lf must consider the follow ing: 

3.3. 1 The need for utmost tact; 

3 .3 .2 How to apply for a recusal based on kinship or previous connection 
with the case; 
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3.3.3 How to apply for a recusal based on bias; 

3.3 .4 The factors to consider when applying for recusal; 

3.3 .5 The duty ro avoid premature assessment of the need for recusal ; 
and 

3 .3 .6 The consequences of the abuse of the right to apply for recusal. 

3.3.1 The needfor utmost tact 
Trial lawyers who find themselves faced with having to request the recusa l 
of a judicial officer should always use the utmost tact when doing so 
(Daniels Morris's Technique in Litigation 4ed ( 1 993) at 64). judicial officers 
are only human, and do not like to be told in open court that they may 
not be able to make a fair or unbiased decision because of some reason 
they themselves have not brought to the attention of the interested parties. 
They are nevertheless expected to retain their objectiv ity when consider­
ing an application for recusal. 

3 .3 .2 Recusal based on kinship or previous connection 
w ith decision 

Where the application is based on the judicial officer being (a) related to 
somebody, or (b) because of some previous connection with a decision in 
the same proceedi ngs, the application will not be difficult as the court will 
usually oblige . It is advisable for the lawyer to point out such a relationsh ip 
or connection to the judge or magistrate in chambers before raising the 
issue in open court. 

3 .3 .3 Recusal based on bias 
Applications for recusal on grounds of bias can be very difficu lt, and the 
trial lawyer must take care to avoid words, 'which may reflect adversely 
upon the actual impartiality of the court and which may thus be contemp­
tuous' (Daniels Morris 's Technique in Litigation 4ed). Submissions founded 
on fact and made in moderate language are protected . However, exagger­
ated, reck less or incautious language may result in the applicant being 
held in contempt of court (seeR v Silber 1952 (2) SA 475 (A)). Once again 
it is advisable to advise the bench beforehand about the pending applica­
tion, in order to give the judicial officer an opportunity to withdraw from 
the case on his or her own initiative . 

[See the report on the application by the State for the recusal of the judge in 
the Wouter Easson criminal trial: Annexure A.] 

3.3.4 Factors to consider when applying for recusal 
The former Appellate Division, now the Supreme Court of Appeal, has 
mentioned the following as important facto rs affecting applications fo r 
recusal (per Schreiner JA in R v Silber supra): 

(a) The repetition of protestations of deep respect w il l not make the 
submissions more convincing if the effect of the words is to under­
mine the honour and dignity of the court. 
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(b) As a matter of professiona l courtesy, the judicial officer who is being 
asked to recuse himself or herself should be informed in advance that 
such an application will be made . This is usually done informally by 
asking the judicial officer to receive both counsel in chambers where 
the person wishing to make the application indicates tactfully the fact 
and the grounds of the application. The officer concerned then has 
time to consider the request and where appropriate , to arrange for 
someone else to hear the case . 

(c) Where a lawyer moves for recusal. the other counse l should remain 
comp letely neutral because it is essentially a matter between the first 
lawyer and the bench. The lawyer on the othe r side should not be­
come involved and should state that he or she will abide by the court's 
ru ling. 

3.3 .5 Avoiding premature assessment ofneedfor recusal 

Every trial lawyer at some stage may feel that the court has formed an 
op inion adverse to his or her client, particularly if the court gives this 
impression. or counsel identifies too closely with the cl ient. It has been 
suggested that this can be ove rcom e by doing the following (Daniels 
Morris's Technique in Litigation 4ed at 64-65): 

(a) Lawyers should always preserve the degree of independence and 
detachment necessary to allow them to remain objective. 

(b) Lawyers should not act prematurely when deciding to apply for re­
cusa l in case the court's opin ion is merely the expression of transient 
contemporaneous feelings. 

(c) Lawyers should make sure that they are right before making an appli­
cation for recusal. and that it is the on ly reasonab ly practical step to 
take. 

3.3.6 Consequences of abuse of the right to apply for recusal 

If a trial lawyer abuses the right to request a jud icial officer to recuse 
himself or herself. 'and if under the cloak of an app licat ion for recusa l. the 
applicant is in truth insulting the court wilfu lly, summary committal [for 
contempt of court] may be appropriate' (per Schre iner JA in R v Silber 
supra). Advocates should never use their position to undermine the dignity 
and reputation of the court. 
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