STUDY UNIT 1:
INTRODUCTION TO THE CONSTITUTION & THE BILL OF RIGHTS:
1.1 THE BILL OF RIGHTS IN CONTEXT:
- Constitutional law is fundamental in determining the Bill of Rights.

The idea of human rights:

- Inalienable fundamental human right → may not be encroached upon by the state, unless authorized by law. 

- Accrues by the fact he/she is human → not worked for. To protect human dignity. 
- Not a privilege → is the nature of entitlement which is capable of being enforced. 
- Normally not absolute → have to be weighed against other rights & public interest.

- Authority to encroach on rights is limited.

- Universal (most states protect human rights).
- International (United Nations Universal Declaration of Human Rights). → International Bill of Rights. 
- Bill of rights - document which sets out the rights of the individual and vis-à-vis the state.
Introducing important issues:
- Supreme constitution.

- Principles underlying constitutionalism.

- Constitutional structures within fundamental rights are protected & enforced.
1.2 A BRIEF HISTORY:
a) A constitutional revolution:











           (The Union Constitution 1909 // The Republic Constitution 1961 // The Tricameral Constitution 1983)




 


   - Purpose to set out procedure for drafting & negating final (.







   - 2-Stage transition of power - coalition agreed to while final ( is drafted.




- Brought an end to apartheid - the racially-qualified constitutional 



   order. Statelets reincorporated into national territory.


- Constitutional supremacy replaced parliamentary sovereignty.



- Justiciable Bill of Rights.



- Democratic government based on constitutionalism, the rule of law & 
  separation of powers. 


- Judiciary declare law inconsistent with ( → void. Previously the 
  
   judiciary could only declare an Act invalid for procedural reasons. 


- Binding and supreme law.
b) The certification process:






          - Once final ( was certified, no longer    





               can object that ( is not in line with 




 principles.
- Pre 1993 Constitution (() no significant judicial constraints on Parliament aside from narrow procedural review. 

Courts couldn’t review Parliamentary legislation on substantive grounds. (A court couldn’t declare an Act invalid because it violated human rights). 

- The 3 constitutions before the interim ( were no different than ordinary legislature in that Parliament was free to amend them. 

- The common law provided some protection → but Parliament passed Acts to amend the common law. 

- Opposition of apartheid grew → government proclaimed “states of emergency” in order to suspend civil rights. 

- 1990 President FW de Klerk released Mandela and lifted all legal restrictions on liberation movements which opened free political activity and the official negotiations. 
1.3 BASIC PRINCIPLES OF THE NEW CONSTITUTION:
(a).
Constitutionalism. (Implicit in text of ()
(b).
The rule of law. (Explicit)
(c).
Democracy & accountability, supremacy of the (. (Explicit)
(d).
Separation of powers & checks and balances. (Implicit)
(e).
Cooperative government & devolution of power. 
(f).
Fundamental rights. (Entrenched in the Bill of Rights).

- All principles are justiciable → any law or conduct inconsistent with them will be declared invalid. 

- Principles tie the provisions of the ( together and shape the new constitutional order. 

- The ( is interpreted consistently with the principles and in turn influences the drafting & interpretation of legislation, and the way the courts develop the common law.

- Principles are abstract fundamental norms and only directly relied on when the more detailed provisions run out. → Immediate direct reliance on the principles would invert the correct order of inquiry. 

- As a rule specific provision must be applied before a general provision. 

(a)
Constitutionalism:

- Idea that government should derive its powers from a written constitution and that its powers should be limited in terms of the provisions of the (.
- Democracy is not simply “the rule of the people but always the rule of the people within certain predetermined channels & according to certain prearranged procedures. ( The democratic pre-commitment to certain procedural & substantive constraints on the power of the majority that are inherent in constitutionalism make democracy stronger. e.g. Government (decision of the majority) may not violate certain fundamental rights. 

- A constitution limits power in 2 ways;












Imposes structural & procedural limitations.


Substantive limitations are imposed through

(Parliament may legislate in the area of higher

the Bill of Rights.

education and only if the “manner & form” 

provision in the ( are observed).

- The above limitations will not be effective without 3 associated principles;









- Constitutional supremacy,
                  - Justiciability;


- Entrenchment. 

Rules & principles of the ( are binding
Courts enforce the constitution

Prevents Parliament from amending the 


on all branches of the state & have priority
however  it is not only enforced

constitution without following special
over any rules made by government.
through litigation but through a 

procedures & without the support of special
Any law in conflict with the ( will be
number of other democratic means =

majorities.
declared invalid & not have the forces of 
HR commission, Public protector etc.

Amendment is complex since some principles
law.
The  ( provides for judicial review. 

are more deeply entrenched than others.






( amendment → 2/3 of the Constitutional 






              Assembly.






Bill of Rights amendment → passed by 6 





provinces in the National Council of Provinces.
(b)
The rule of law:

- The idea that government should only act in terms of the law, which is enforced by impartial and independent courts. 

- Purpose of the rule of law is to protect basic individual rights by requiring the government to act in accordance with law. 

- This means,




 

Various organs of state must obey the law.


The state cannot exercise power over anyone 










unless the law permits it to do so.

- The meaning has been developed to advocate (support) respect for civil & political rights. 
- Others argued the meaning is to be found in the “principle of legality”

- The Constitutional Court has made use of the principle → developing a general requirement that all law and state conduct must be related to a legitimate government purpose.

- Pharmaceutical Manufactures Association of SA: In re: ex parte President of the Republic of South Africa 2000.


Court to consider basis on which the exercise by the President of a power granted by an Act of Parliament to bring the Act into operation was constitutionally reviewable.

Held → the power was not administrative action. The exercise of power required a political judgment as to when the legislation should be brought into force. The Presidents conduct was an exercise of public power which had to be carried out in terms of the (.


Held → Presidents decision to bring Act into operation mistakenly (on the basis of erroneous advise that secondary legislation necessary for the proper operation of the Act had been prepared) was not objectively rational and was therefore invalid. 


The sequence of analysis is important as the Court did not reach the rule of law until it had decided that the Presidents conduct was not administrative action. 

The rule of law ( means more than the value-neutral principle of legality. It has implications for the content of law and government conduct. 


It has both procedural and substantive components. → Procedural: forbids arbitrary decision-making. → Substantive: government must respect the individuals basic rights.
(c) 
Democracy and accountability:

- Refers to government of the people, based on the consent of the governed and elected by them to serve their interests. 

- No person or institution has a divine right to govern others.

- Government must be based on the will of the people → the relationship is not simply based on power but on the consent of the governed.

- Any law inconsistent with the constitutional norm of democracy will be invalid. 

- There is no definition of democracy in the ( but would seem to recognise 3 forms of democracy:

→ Representative democracy; 

Indirect democracy as power is based on the will of the people as expressed through their elected
representatives. 

The anchor of representative democracy if found in the political rights entrenched in the Bill of Rights. 

The Constitution and legislation further provide for an electoral system & contain provisions dealing with 

the mandate of representatives. 

General principle that people should participate in politics through there duly elected representatives. 

“National common voters roll” An attempt to place certain groups on a separate roll to vote for a separate

legislative body (apartheid) would violate the principle and provisions of the (.
→ Participatory democracy;
Individuals or institutions representing the people must be given the opportunity to take part in the making

of decisions that affect them. 

The ( recognises the importance of participatory democracy in the law-making process. 

→ Direct democracy.
Serves as a counterweight to the importance of political parties in a representative democracy. ( For 
those individuals and groups whose interests are neglected by the political parties, or who find it difficult
to make use of the possibilities for participation.

s 17 safeguards the right to assembly, demonstration, picket and petition.

s 84 (2) (g) makes provision for the President to call a national referendum (the people are asked to make 

a decision directly). 

It is useful to hold a referendum when the majority party is internally divided on an issue. e.g. To

decriminalise prostitution.

- The Constitution provides for the “formulation of the will of the people” 

- The duty of accountability requires that government explain its laws & actions. → Democracy is ( government by explanation and not government by force. 

- The Bill of Rights gives effect to the principles of openness, responsiveness & accountability by providing for;


The right to access information in s 32, 

The right to just administrative action in s 33, and particularly the right to written reasons.
(d)
Separation of powers and checks and balances:

- State powers should be divided among several organs to prevent authoritarian rule and to protect human rights. 
- One of the 34 principles required the 1996 Constitution to have;

a separation of power between the legislature, the executive and the judiciary, with appropriate check and balances to ensure accountability, responsiveness and openness. 

- The above has been built in to the text of the Constitution, and is not expressly written but implied.
- The separation of functions 

→ Function to enact laws → The Legislature,






→ Function to execute laws → The Executive,







→ Function to apply laws → The Judiciary. 

- South African Association of Personal Injury Lawyers v Health.

→ The Constitutional Court held


There is no doubt the Constitution provides for a separation of powers & laws inconsistent with that are invalid.


The separation of powers is an implicit provision, inferences based on the structure and provisions rather than an express entrenchment of the principle.


The functions of making law and resolving disputes should be kept separate, performed by different institutions. 

Separation of power is to prevent the excessive concentration of power in a single body. 


[image: image1]
- At local level there is no clear separation. (Both the legislative & executive authority is vested in the Municipal Council).

- The separation is not absolute → The Constitutional Court has upheld legislation prescribing minimum sentences for serious offences on the basis that the legislature & the executive must play a functional role in the process of sentencing offenders. 

- The 3 different functions are also not always performed by different personnel. → There is an overlap where members of the executive are also members of the legislature.

       

- During the First Certification case → argued the overlap was a failure of the principle of separation of powers. 

- The Constitutional Court held → the doctrine is not fixed and rigid and that it is given expression in many different forms subject to checks and balances. 

The overlap made the executive more directly answerable to the elected legislature. 


A flexible approach to be adopted. 

Executive Council of the Western Cape Legislature v President of the Republic of South Africa. 
Held → the provisions in the Constitution prevent Parliament form delegating to the executive, the

power to amend the provisions of the enabling Act of Parliament. 
The implication is that the doctrine of separation of functions between legislature and executive will be

undermined. 

( The executive may not make this type of law. 

- The doctrine of separation of powers is implemented by the constitutional provisions and the ordinary law. The doctrine indirectly applies to the provisions of the Bill of Rights 


e.g. The Constitutional Court held → the rights to freedom of the person prevents a non-judicial officer


from ordering someone to be detained. 

- The purpose of checks and balances is to ensure the different branches of government control each other internally & make the branches of government accountable to each other. 

- “Checks” → serve as counterweights to the power possessed by the other branches → “Balances”.

- e.g. The power of the judiciary to review executive conduct is a check.

e.g. The appointment of judges by the executive is a check. 

- Since the courts make the final determination on the scope of their own powers, they have developed mechanisms of self restraint which prevents the interference with other branches of the government. 

e.g. Soobramoney v Minister of Health KZN.

Held → CC refused to order the state to provide expensive dialysis treatment to keep an ill patient alive.

A court cannot make this judgment referring to English authority where a decision should be made as to 

how a limited budget is best allocated. 
Minister of Health v Treatment Action Campaign 

Held → The court will not hesitate to issue mandatory relief (which affects policy and cost implications)

when reaching the conclusion that the state has not performed its constitutional obligations.  

(e) 
Fundamental Rights:

- Entrenched in the Bill of Rights. 

- Any violation of any fundamental right may give rise to an action.

- The court will then decide the appropriate remedy. 

===========================================================================
CASE LIST:

	1.
	Ex parte Chairperson of the Constitutional Assembly: in re Certification of the Constitution of the Republic of South Africa 1996. (First Certification judgment) 1996
	Judgment → Decline to certify the text.

The CC held → The provisions relating to provincial powers, local government, entrenchment of the Bill of Rights and Public Service Commission did not comply with the Constitutional Principles. 

Instead of an outright transmission of power there would be a 2-stage transition.  The interim government under the interim ( would govern the country on a coalition basis while the final ( was being drafted. An elected national legislature would draft the new (.



	2.
	Certification of the Amended Text of the Constitution fo the Republic of South Africa 1996 (Second Certification  judgment) 1997.
	Judgment → Accepted the text to be consistent with the Constitutional Principles.

The CC held → Once the ( was certified  - it is not possible to object to the amendments of the 1996 Constitution on the basis of not complying with the Principles. 
→ A court should approach the meaning of the relevant provision of the ( as assigned by the CC in the certification process and should not be departed from save in the most compelling circumstances. 

	3.
	South African Association of Personal Injury Lawyers v Heath 2001
	The CC held → There is no doubt the ( provides for such a separation of powers and that laws inconsistent with the ( are invalid. Further, that the principle is an implied or implicit provision and drawn from the structure of other provisions. 

	4.
	Executive Council of the Western Cape Legislature v President of the Republic of South Africa 1995.
	The CC held → Any law or conduct not in accordance with the (, either for procedural or substantive reasons, will therefore not have the force of law. 
The CC held → The “manner & form” provisions of the ( prevent Parliament form delegating  to the executive the power to amend  provisions of the enabling Act of Parliament. This implies when the executive is empowered to amend or repeal Acts - the doctrine of separation of functions will be undermined. 

Therefore the court held that the executive may not make this type of law. 

	5.
	Soobramoney v Minister of Health (KZN)  1998.
	Judgment → CC refused to order the state to provide expensive dialysis treatment to keep patient alive. 
The CC held → That difficult & agonizing judgments have to be made as to how a limited budget is best allocated to the max advantage of the max number of patients, and this is not a judgment a court can make. 

	6.
	Pharmaceuritcal Manufacturers Association of SA: In re Ex parte President of the Republic of South Africa 2000.
	Legal question → On what basis is the Presidents conduct of signing an Act into operation constitutionally reviewable - where the power given to him was granted by an Act of Parliament. 
The CC held → The power was not administrative action although derived form legislation. The conduct was an exercise of public power which had to be carried out consistently with the provisions of the (.

Legal question → What constraints does the ( place on the exercise of public power. 

The CC held → It is a requirement of the rule of law that the exercise of public power not be arbitrary. Decision must be related to the purpose for which the power was given. 

The CC did not reach the rule of law principle until it decided the conduct was not administrative (Note: sequence of analysis).

	7.
	Minister of Health v Treatment Action Campaign 2002.
	The courts approach to human rights issues →
The CC will not hesitate to issue mandatory relief which affects policy and has cost implications when reaching the conclusion that the state has not performed its constitutional obligations.


===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Evaluate the constitutional revolution in South Africa, which replaced parliamentary sovereignty 
with constitutional supremacy.

2)
Explain the role of the Constitution and the Bill of Rights in the protection of fundamental rights.

3)
Identify and explain the basic principles of the new constitutional order. 

4)
Assess the contribution of the Constitutional Court to the protection and promotion of the rights in 
the Bill of Rights and the basic principles of the new constitutional order. 
===========================================================================
ACTIVITY PG 7-8

SELF ASSESSMENT EX: PG 9
===========================================================================

10 December 1996 - Signed into law by President Nelson Mandela.


4 February 1997 - The 1996 Constitution comes into effect.





11 October 1996 - Amended text passed.





8 May 1996 - Sept - Constitutional Court finds text not in line with principles.





27 April 1994 - Comes into force.












































1993 - The interim Constitution.





1993 - Process of final Constitution governed by 34 Principles as a result of the MPNP & The Constitutional Assembly.


(A democratically elected body)





s 85 & s 125 vests


Executive Authority





The Constitution.





s 43 vests 
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The Constitution recognises a separation of functions.





s 165 vests
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