STUDY UNIT 10:


       



                            HUMAN DIGNITY:
10.1 THE CENTRALITY OF HUMAN DIGNITY IN THE CONSTITUTION:
Human Dignity
10
Everyone has inherent dignity and the right to have their dignity respected and protected. 

10.2 DIGNITY AND PUNISHMENT:

10.3 DEFAMATION:


10.4 MARRIAGE AND FAMILY LIFE:


===========================================================================
CASE LIST:

	1.
	S v Makwanyane 1995
	CC described the right to dignity and the right to life as the most important rights. 

The right to dignity is the relevant factor when determining whether punishment is cruel, inhuman or degrading.

Judge indicated the death sentence could be replaced with a severe punishment of a long terms imprisonment.

	2.
	National Coalition for Gay and Lesbian Equality v Minister of Justice  1999
	CC Invalidated the common law criminalization of sodomy as it was a violation of the right to dignity. 

	3.
	S v Tcoeib 1996:
	Namibian SC held that life imprisonment was not unconstitutional. It may in a particular case be so when the sentence is disproportionate to the crime. 

	4.
	Dawood v Minster of Home Affairs 2000
	- Judge held the right to dignity must be interpreted to afford protection to the institutions of marriage and family life. This extends to the right of spouses to live together as spouses in community of life. The excessive fee for applications for immigration permits violated this right to the extent it applied to the foreign non-resident spouse of a permanent resident of SA. The fee had the effect of separating poor families from one another. (Spouse to return to country of origin and SA spouse too poor to follow). 

- The prescribed fee of R10 000.00 was aimed at deterring marriages of convenience therefore preventing illegal immigration. 

- The Dpt. Home Affairs failed to prove the method effective – there were less restrictive ways to determine whether the marriage was genuine. 

- The CC did not consider the application fee but invalidated the section of the Aliens Control Act requiring a foreign spouse (who wishes to apply for an immigration permit from within SA) to possess a valid temporary residence permit. 

	5.
	Booysen v Minister of Home Affairs 2001:
	-   Application of the Dawood ruling. The CC held provisions of the Aliens Control Act requiring work permits for foreign spouses of SA citizens to be issued outside the Republic were an unconstitutional violation of the right to dignity of South Africans and their foreign spouses. 

	6.
	Bhe v Magistrate, Khayelitsha 2005:
	- The customary law rule of male primogeniture in terms of which wives and daughters are not allowed to inherit where the testator had died without a will. 
- The CC found rule discriminates unfairly on the grounds of gender and infringes the right of woman to human dignity as it implies women are not competent to own and administer property. 


===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Discuss the centrality of human dignity in the Constitution. 
2)
Debate whether life imprisonment is constitutional or not
3)
Explore the relevance of human dignity to marriage and family life. 
===========================================================================
ACTIVITY PG 95.
SELF ASSESSMENT EX: PG 96:
===========================================================================



















-  Dawood v Minister of Home Affairs: Judge held the right to dignity must be interpreted to afford protection to the institutions of marriage and family life. This extends to the right of spouses to live together as spouses in community of life. The excessive fee for applications for immigration permits violated this right to the extent it applied to the foreign non-resident spouse of a permanent resident of SA. The fee had the effect of separating poor families from one another. (Spouse to return to country of origin and SA spouse too poor to follow). 


- The prescribed fee of R10 000.00 was aimed at deterring marriages of convenience therefore preventing illegal immigration. 


- The Dpt. Home Affairs failed to prove the method effective – there were less restrictive ways to determine whether the marriage was genuine. 


- The CC did not consider the application fee but invalidated the section of the Aliens Control Act requiring a foreign spouse (who wishes to apply for an immigration permit from within SA) to possess a valid temporary residence permit. 


 





- The right to dignity is implicated in cases involving the application of the Bill of Rights to the law of defamation. 


- When the common law of defamation comes under constitutional scrutiny – the right to freedom of expression has to be balanced against the right to dignity.  























A) Cruel, inhuman and degrading treatment or punishment:





- S v Williams: CC held there is no place for brutal and dehumanising punishment.


- S v Makwanyane: The right to dignity is the relevant factor when determining whether punishment is cruel, inhuman or degrading. 





B) Imprisonment:





- Imprisonment impairs human dignity but forms part of the criminal justice system and is justifiable. 


- Prisoners retain all the rights to which every person is entitled under the BoR subject only to the limitations imposed by the prison regime that are justifiable under the limitations clause. 


- S v Makwanyane: Judge indicated the death sentence could be replaced with a severe punishment of a long terms imprisonment. 


- S v Tcoeib: Namibian SC held that life imprisonment was not unconstitutional. It may in a particular case be so when the sentence is disproportionate to the crime. 








- Human dignity is a  central value of the objective normative value system established by the Constitution. 


- s 1: The RSA is founded on the values of ‘human dignity, the achievement of equality and the advancement of human rights and freedoms’.


- Meaning traced back to Kantian moral philosophy: human dignity is what gives a person their intrinsic worth. 


- Human dignity is the source of a persons innate rights to freedom and physical integrity.


- Safeguarded by the recognition of a right to dignity in the Bill of Rights. 


- CC described the right to dignity and the right to life as the most important rights. (S v Makwanyane) 


- CC in National Coalition for Gay and Lesbian Equality v Minister of Justice: Invalidated the common law criminalization of sodomy as it was a violation of the right to dignity. 


- Human dignity is a value that informs the interpretation of possibly all other fundamental rights.


- Rights that have been interpreted in the light of human dignity are:


	The guarantee against cruel, inhuman or degrading punishment; The right to equality; The right to privacy; The right to personal freedom; Freedom of religion; The right to vote; The right to access of housing. 





















































