STUDY UNIT 4:




                   JUSTICIABILITY --- LOCUS STANDI:
4.1 LIMITATIONS ON JUSTICIABILITY:
- An issue is justiciable if the court is capable of resolving the conflict by an application of legal rules and principles. The court will only hear cases that are enforceable and integral to the protection of constitutional rights. 
- Limitations on constitutional issues are governed by two doctrines. 




 Generated by the higher principle of avoidance.
4.2 STANDING:

Enforcement:

38
Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of rights. 


The persons who may approach the court are;


a)
Anyone acting in their own interest;


b)
anyone acting on behalf of another person who cannot act in their own name;


c)
anyone acting as a member of, or in the interest of, a group or class of persons;


d)
anyone acting in the public interest, and


e) 
an association acting in the interest of its members.






A) Introduction: A broad approach:

- Standing: whether the person who approaches the court is the appropriate person to present the matter. 

- The capacity of the litigant to appear in court & claim the relief sought. 




B) The doctrine of objective constitutional invalidity:
- Ferreira v Levin NO: The CC to decide whether an examinee in a liquidation enquiry could challenge a provision in the Companies Act on the basis of the fair trial rights afforded to “accused persons”. 

The question turned on the interpretation of s 7(4) of the interim constitution: places a qualification on the ability of the categories of persons to approach the courts. (equivalent to s 38 of 1996 (). 

The challenged section had direct bearing on the applicants’ common law rights and non-compliance had criminal consequences. → For this reason the courts granted standing if;



a) There is an allegation that a right in the BoR has been infringed and,



b) The applicants can demonstrate with reference to the categories in s 38 (a) - (e) that 



     there is sufficient interest in obtaining the remedy they seek. 


The important consequence of the decision is that applicants do not need to allege that a fundamental right of the persons listed in the categories has been infringed, it may merely be a right in the BoR, the sufficient interest must however be linked to one of the listed categories. 
C) The allegation that a fundamental right has been infringed / threatened:

- Applicant must allege that a right in the BoR has been infringed / threatened (court can issue interdict to prevent future violation). 
- To invoke s 38 the applicant need only make an allegation. 

- Need not be a fundamental right at this stage. (A broad approach to standing only triggered where right is fundamental).

- Need not be a right of a particular person or themselves, but merely a right in the BoR.

D) Sufficient interest & the categories of persons:

- No test to determine when an interest is sufficient. De Waal & Currie’s view: must at least be directly affected. 
- Sufficient interest linked to the categories of persons: 


A person acting for an association must show the interest of the members of the association,


A person acting in the public interest must show the public has sufficient interest. 

- Nothing prevents an applicant from supporting a claim for standing with reference to more than one category, or bring different challenges under different listed categories. 
- S 38 categories;





4.3 RIPENESS:

- Before a court is willing to provide constitutional relief it must establish the applicant faces actual harm to a right. 
- Prevents a court from deciding an issue too early, when it could be decided by means of a criminal or civil case. 

- Ripeness is a justiciability doctrine stemming from the principle of avoidance of constitutional issues. 

- Ripeness concerns the timing of the case (the parties hardship v the withholding of the decision). 

- Ripeness requires the applicant to wait until the court can ground its decision in concrete relief. 

- The constitutional issue is not “ripe” until indirect application and non-constitutional remedies have been considered. 
4.4 MOOTNESS:
- Mootness prevents a court from deciding an issue too early. 

- An issue is moot when it longer presents an existing or live controversy or no longer affects the interest of the parties involved. (abstract, academic or hypothetical). 
- When deciding an issue is moot: any order of court must have some practical effect on the parties or someone else. 
===========================================================================
CASE LIST:

	1.
	Ferreira v Levin NO 1996
	Ferreira v Levin NO: The CC to decide whether an examinee in a liquidation enquiry could challenge a provision in the Companies Act on the basis of the fair trial rights afforded to “accused persons”. 

The question turned on the interpretation of s 7(4) of the interim constitution: places a qualification on the ability of the categories of persons to approach the courts. (equivalent to s 38 of 1996 (). 

The challenged section had direct bearing on the applicants’ common law rights and non-compliance had criminal consequences. → For this reason the courts granted standing if;


a) There is an allegation that a right in the BoR  

             has been infringed and,



b) The applicants can demonstrate with 

                                  reference to the categories in s 38 (a) - (e)



     there is sufficient interest in obtaining the

                                  remedy they seek.  

The important consequence of the decision is that applicants do not need to allege that a fundamental right of the persons listed in the categories has been infringed, it may merely be a right in the BoR, the sufficient interest must however be linked to one of the listed categories. 



	2.
	Lawyers for Human Rights v Minister of Home Affairs 2004
	- In Lawyers for Human Rights v Minister of Home affairs the court added additional factors.

→ the degree and vulnerability of the people affected.

→ the nature of the right.

→ the consequences of infringement of the right. 




===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Explain the meaning of justiciability. 
2)
Establish whether an applicant in a particular case has standing. 
3)
Know the meaning of ripeness & mootness, and be able to explain these terms in a short sentence. 
4)
Apply the provisions of s 38 of the Constitution to a practical problem.
===========================================================================
ACTIVITY PG 36 - 37
SELF ASSESSMENT EX: PG 37
===========================================================================




A demonstration that you fall into one of the categories listed in section 38 (a)-(e). 





No personal interest                  A sufficient interest in the 


required. 		       remedy sought is required. 





An allegation that a right in the Constitution has been violated. 





Common Law:





- SA courts took a restrictive approach.


- Person required to have interest in the matter, ie: be personally affected - ( allege that own rights have been infringed.  





Constitutional approach: S 38 (a) - (e) 





- Demands a broader approach.


- Expressly in s 38


- Ferreira v Lewin: Judge Chaskalson P confirmed broad approach to standing must be adopted.


- Applicant can directly rely on s38 to obtain standing when approaching the courts for an alleged infringement of a right in the Bill of Rights. 


- s 38 only applies if an applicant alleges a right in the Bill of Rights has been infringed. 





Locus standi





Persons acting in the public interest:


-   Most difficult of the categories.


	First it must be shown that the person is acting in the “public interest” 


	Second it must be shown that the “public” has sufficient interest in the requested remedy. 


- In Ferreira case the judge identified factors for identifying whether a person is genuinely acting in the “public interest”


→ whether  there another manner the case can be   brought.


→ the nature or relief sought.


→ the range of persons who may be directly or indirectly affected by any order of court. 


→ the opportunity those persons have to present evidence. 


- In Lawyers for Human Rights v Minister of Home affairs the court added additional factors.


→ the degree and vulnerability of the people affected.


→ the nature of the right.


→ the consequences of infringement of the right. 





Persons acting as a member of a group or class of persons:


-   Allows “class action” litigation.


-   Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape.


	SCA extended the common-law doctrine of continentia causae to cover class actions of this type: The doctrine allows a court with jurisdiction over part of the cause to assume jurisdiction over the remainder. 








Persons acting on behalf of another person:


-   A person may act on behalf of another who cannot act in their own name.


-   eg. person is detained / prevented from approaching the court. 


-   The representative must consent & have sufficient interest in the remedy requested.





Persons acting in their own interest:


-   An “own interest” more readily regarded as sufficient as long as the link between the interest and the remedy sought is not too weak. 











Associations acting in the interest of their members:


-   Assoc. must show the members have sufficient interest in the remedy. 


- Not need to show compliance with common-law requirements: to show the association’s constitution authorizes it to sue. 





RIPENESS





Timing of application.








JURISDICTION








1)   It does not apply if the BoR indirectly invoked in terms of s 39(2) to support an argument for development of common law / reading down of a statute.


2)   It does not apply when there is an allegation that a provision of the constitution outside the BoR has been violated.





MOOTNESS





Timing of application.








STANDING





Relationship between applicant and relief sought.





Fundamental principle that courts should decide only cases of real earnest & vital controversy.











JUSTICIABILITY












































