STUDY UNIT 5:


       JURISDICTION IN THE BILL OF RIGHTS LITIGATION:
5.1 INTRODUCTION:
- S166 - 173 (.
- Jurisdiction is the power / competence of a court to adjudicate on, determine or dispose of a matter. 

- Civil matters - jurisdiction has practical significance (litigant to choose court in which to proceed).
- Criminal matters - does the court have the power to try the case.

- Jurisdiction in constitutional matters is closely related to the remedies a litigant seeks. (direct / indirect application).

5.2 STRUCTURE OF THE JUDICIAL SYSTEM:

- S 166 of the Constitution sets out the structure of the courts:

5.3 JURISDICTION IN CONSTITUTIONAL LITIGATION:
- Jurisdiction of the Constitutional Court is set out in s 167 of the Constitution.
Section 167: Constitutional Court:

(3)
The Constitutional Court - 

(a)
is the highest court in all constitutional matters;

(b)
may decide only constitutional matters, and issues connected with decisions on constitutional   matters; and

(c)
makes the final decision whether a matter is a constitutional matter or whether an issue is conncted with a decision on a constitutional matter. 
(4)
Only the Constitutional Court may - 
(a) decide disputes between organs of state in the national or provincial sphere concerning the constitutional status, powers or functions of any of those organs of state;

(b)
decide on the constitutionality of any parliamentary or provincial Bill, but may do so only in the circumstances anticipated in Chapter 4 or 6;

(c)
decides that Parliament or the President has failed to comply with a constitutional duty; or

(d)
certify a provincial constitution in terms of s 144.

(5)
The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or conduct of the President is constitutional, and must confirm any order of invalidity made by Supreme Court of Appeal, a High Court, or a court of similar status, before that order has any force.

(6)
National legislation or the rules of the Constitutional Court must allow a person, when it is in the interest of justice and with leave of the Constitutional Court - 

(a)
to bring a matter directly to the Constitutional Court; or

(b)
to appeal directly to the Constitutional Court from any other court.

(7)
A constitutional matter includes any issue involving the interpretation, protection or enforcement of the Constitution. 

Section 170: Magistrates Courts and Other Courts:

Magistrates’ Courts and all other courts may decide any matter determined by an Act of Parliament, but a court of a status lower than a High Court may not enquire into or rule on the constitutionality of any legislation or any conduct of the President. 
Constitutional Matters:
- The CC exercises its jurisdiction not exclusively but concurrently with HC’s & SCA. Except s 167(4).

- s 167(4) Provides the CC has exclusive jurisdiction in certain areas.
- s 170, a Magistrates court may not pronounce on the validity of any law or any conduct of the President.
   However, a party may adduce evidence that a law or conduct is unconstitutional & the matter will be raised on appeal to a higher court. The MC must however still apply the BoR indirectly and can amend the common law so that it conforms to that of the BoR. 
- CC makes the final decision whether a matter is constiutinal or connected to a constitutional matter. 


If yes: CC’s decsion would be final.
           

If no: SCA’s decsion would be final. 

- The CC has take a broad approach to what a constitutional matter means.


 


  Pharmaceutical Manufacurers Association of SA: In re: es parte President of the Republic of SA.

- The judgement implies that any challenge to the validity of an exercise of public power is a constitutional matter.

 S v Boesak
- A challenge to a decision of the SCA on the basis only that it was wrong in the facts is not a constitutional matter. 

Concurrent and Exclusive Jurisdiciton:
Concurrent: 
- Jurisdction over a particular issue is shared between two or more courts. 




- CC exercises concurrently with the HC’s & SCA.
- The expansion of the courts jurisdiction under the 1996 ( is subject to the limitation that the CC has to confirm any order made by the HC / SCA to the effect that an Act or conduct is declared invalid.

Exclusive: 
- Only one court has jurisdiction to decide a particular issue, to the exclusion of all other 


   courts.

- The CC will be the court of the first instance in matters where it have exclusive jurisdiction. 

5.4 ACCESS TO THE CONSTITUTIONAL COURT:
1)

Confirmation of orders of invalidity.

2) 

Appeals.

3)
Direct access.
(CC acts as court of the first instance. Direct access may be granted in matters of concurrent jurisdiction but where the matter is of such public importance or urgency that direct access will be in the intersts of juctice).

4)

Direct Appeals. HC → CC
SECTION 166 - 173 OF THE CONSTITUTION:

166 Judicial system

The courts are-


(a) the Constitutional Court;


(b) the Supreme Court of Appeal;

(c) the High Courts, including any high court of appeal that may be established by an Act of Parliament to hear appeals from High Courts;


(d) the Magistrates' Courts; and

(e) any other court established or recognised in terms of an Act of Parliament, including any court of a status similar to either the High Courts or the Magistrates' Courts.
167 Constitutional Court

(1) The Constitutional Court consists of the Chief Justice of South Africa, the Deputy Chief Justice and nine other judges.


[Sub-s. (1) substituted by s. 11 of the Constitution Sixth Amendment Act of 2001.]


(2) A matter before the Constitutional Court must be heard by at least eight judges.


(3) The Constitutional Court-



(a) is the highest court in all constitutional matters;

(b) may decide only constitutional matters, and issues connected with decisions on constitutional matters; and

(c) makes the final decision whether a matter is a constitutional matter or whether an issue is connected with a decision on a constitutional matter.

(4) Only the constitutional Court may - 
(a) decide disputes between organs of state in the national or provincial sphere concerning the constitutional status, powers or functions of any of those organs of state;



(b) decide on the constitutionality of any parliamentary or provincial Bill, but may do so only in 
  
     the circumstances anticipated in section 79 or 121;



(c) decide applications envisaged in section 80 or 122;



(d) decide on the constitutionality of any amendment to the Constitution;



(e) decide that Parliament or the President has failed to fulfil a constitutional obligation; or



(f) certify a provincial constitution in terms of section 144.

(5) The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or     conduct of the President is constitutional, and must confirm any order of invalidity made by the Supreme Court of Appeal, a High Court, or a court of similar status, before that order has any force.

(6) National legislation or the rules of the Constitutional Court must allow a person, when it is in the interests of justice and with leave of the Constitutional Court-



(a) to bring a matter directly to the Constitutional Court; or



(b) to appeal directly to the Constitutional Court from any other court.

(7) A constitutional matter includes any issue involving the interpretation, protection or enforcement of the Constitution.

168 Supreme Court of Appeal

(1) The Supreme Court of Appeal consists of a President, a Deputy President and the number of judges of  appeal determined in terms an Act of Parliament.


[Sub-s. (1) substituted by s. 12 of the Constitution Sixth Amendment Act of 2001.]

(2) A matter before the Supreme Court of Appeal must be decided by the number of judges determined in terms of an Act of Parliament.


[Sub-s. (2) substituted by s. 12 of the Constitution Sixth Amendment Act of 2001.]

(3) The Supreme Court of Appeal may decide appeals in any matter. It is the highest court of appeal except in constitutional matters, and may decide only-



(a) appeals;



(b) issues connected with appeals; and



(c) any other matter that may be referred to it in circumstances defined by an Act of Parliament.

169 High Courts
A High Court may decide-



(a) any constitutional matter except a matter that-




(i) only the Constitutional Court may decide; or




(ii) is assigned by an Act of Parliament to another court of a status similar to a High Court; 

    and


(b) any other matter not assigned to another court by an Act of Parliament.

170 Magistrates' Courts and other courts

Magistrates' Courts and all other courts may decide any matter determined by an

Act of Parliament, but a court of a status lower than a High Court may not enquire into or

rule on the constitutionality of any legislation or any conduct of the President.

171 Court procedures

All courts function in terms of national legislation, and their rules and procedures

must be provided for in terms of national legislation.

172 Powers of courts in constitutional matters

(1) When deciding a constitutional matter within its power, a court-

(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and



(b) may make any order that is just and equitable, including-




(i) an order limiting the retrospective effect of the declaration of invalidity; and




(ii) an order suspending the declaration of invalidity for any period and on any conditions, 

     to allow the competent authority to correct the defect.

(2)
(a) The Supreme Court of Appeal, a High Court or a court of similar status may make an order 
  
      concerning the constitutional validity of an Act of Parliament, a provincial Act or any conduct 
      of the President, but an order of constitutional invalidity has no force unless it is confirmed by 
     the Constitutional Court.

(b) A court which makes an order of constitutional invalidity may grant a temporary interdict or other temporary relief to a party, or may adjourn the proceedings, pending a decision of the Constitutional Court on the validity of that Act or conduct.

(c) National legislation must provide for the referral of an order of constitutional invalidity to the Constitutional Court.

(d) Any person or organ of state with a sufficient interest may appeal, or apply, directly to the Constitutional Court to confirm or vary an order of constitutional invalidity by a court in terms of this subsection.

173 Inherent power
The Constitutional Court, Supreme Court of Appeal and High Courts have the

inherent power to protect and regulate their own process, and to develop the common

law, taking into account the interests of justice.

===========================================================================
CASE LIST:

	1.
	S v Boesak 2001
	Applicant convicted by HC on a charge of 1x fraud, 3 x theft & sentenced to 6 yrs imprisonment. 
Appeal to SCA → Set aside conviction on 1 x theft charge, dismissed the appeal on the other charges and reduced sentence to 3 yrs. 

Applicant sought special leave to appeal to the CC to have remaining convictions set aside on basis there was no evidence to support the finding by the SCA that guilt had been proved beyond a reasonable doubt.  (Erronous interpretation of the facts).
( This was a violation of the right to be presumed innocent in s35(3) (h) of the Constitution and violation of the applicants freedom without just cause in terms of s 12(1)(a) of the Constitution. 

- The grounds of appeal that the court HC & SCA got the facts wrong does not constitute a constitutional matter.

- The court identified 3 principles for the identificaiton of constitutional matters in criminal cases:

1) A challenge to a decision of the SCA on the basis only that it is wrong in the facts is not a constitutional matter. (The question whether evidence is sufficient to justify a finding of quilt cannot in itself be a constitutinal matter, otherwise all criminal cases would be)
2) The development of, or failure to develop a common-law rule by the SCA may constitute a constitutional matter.

3) The application of a legal rule by the SCA may constitute a constitutional matter. (May occur if the application of a rule is inconsistnt with some right or principle of the Constitution).



	2.
	Pharmaceutical Manufacurers Association of SA: In re: es parte President of the Republic of SA 2000
	The judgement implies that any challenge to the validity of an

exercise of public power is a constitutional matter.
The exercise of all public power must comply with the

Constitution which is supreme law, and the doctrine of legality

wich is part of that law.




===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Identify the different courts which comprise the judicial system. 
2)
Discuss the jurisdiciton of the various courts in constitutional mattters. 
3)
Discuss the circumstances in which direct access to the Constitutional Court may be granted. 
===========================================================================
ACTIVITY PG 42
SELF ASSESSMENT EX: PG 42
===========================================================================








































The High Courts


Can hear constitutional matters.





 Any High Court of Appeal that may be established by an act of Parliament.


To hear appeals from High Courts. 








The Magistrates Courts





Any other court established by an Act of Parliament.





The Supreme Court of Appeal


Highest court in non-constitutional matters.


Hears appeals in constitutional & non-constitutional matters.











The Constitutional Court 


Highest court in constitutional matters.


Hears appeals in constitutional matters.












































